SUPPLEMENT FOR SEPTEMBER 3, 2009
BOARD MEETING

w TEXAS DEPARTMENT OF
» HOUSING & COMMUNITY AFFAIRS

Building Homes. Strengthening Communities.




Compliance and Asset Oversight

BOARD ACTION REQUEST
September 3, 2009

Action Items

Presentation, Discussion and Possible Approval for publication in the Texas Register notice of
proposed amendments to the Compliance Monitoring Rule, 10 TAC, Chapter 60, Subchapter A.

Required Action

Approve, or approve with amendments for publication in the Texas Register notice of proposed
amendments to the Compliance Monitoring Rule, 10 TAC, Chapter 60, Subchapter A.

Background

The draft Compliance Monitoring Rules presented today include changes resulting from Treasury
Notice 2009-44 and input from the public received at a roundtable held in Austin on August 3,
2009. Some significant changes to the rule also include the following:

Changes are recommended to Material Noncompliance Methodology and Previous Participation
Reviews. Under the new rule, if adopted, properties with no uncorrected issues and a pattern of
timely responding to requests for corrective action would not be found in Material
Noncompliance. In addition, rather than looking at the compliance status of a property on a
specific date, staff would work with owners during the previous participation review process
allowing a 5 day cure period to correct issues and reduce their score.

§60.126 has been amended to allow owners to request that the Board reinstate their application
for consideration if they have been terminated through the Previous Participation review process.
The Board could reinstate an application for consideration if it finds that:

1. Itis in the best interests of the Department and the State to proceed with the award,;

2. The award will not present undue increased program or financial risk to the Department
or State;

The applicant is not acting in bad faith and
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4. The applicant has taken reasonable measures within its power to remedy the issue.
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§60.127 is being added to allow temporary suspensions of other sections of the Compliance Rule
under certain circumstances. However, the Board cannot suspend for any period of time
compliance with the HOME final rule, Treasury Regulations, IRS publications controlling the
submission of Form 8823, or any sections of 26 U.S.C. §42,

In addition, amendments to §60.116 are being recommended which, if adopted, would evaluate
Uniform Physical Condition- Standards reports based on the property’s score. In the past,
Department staff determined the level of compliance based on patterns of violations. Staff
recently gained access to the software needed to generate the UPCS score. Changes are also
proposed to not take into consideration property damage that is a direct result of utility damage
beyond the owner’s control,

Other minor changes are not noted here but are included in the Rule. Despite comment received
at the Roundtable, staff is not recommending changes to the definition of substantial
construction.

Recommendation

Approve, or approve with amendments for publication in the Texas Register notice of proposed
amendments to the Compliance Monitoring Rule, 10 TAC, Chapter 60, Subchapter A.

2of2



TITLE 10. COMMUNITY DEVELOPMENT.

PART 1. TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS,
CHAPTER 60. COMPLIANCE ADMINISTRATION.

SUBCHAPTER A. COMPLIANCE MONITORING.

§60.101  Purpose and Overview
§60.102  Definitions
§60.103  Construction Monitoring
860.104  Recording of Land Use Restriction Agreements (HHTC Properties)
§60.105 Reporting Requirements
§60.106  Record Keeping Requirements
§60.107  Notices to the Department
§60.108  Determination, Documentation and Certification of Annual Income
§60.109  Utility Allowances
§60.110 Lease Requirements (HTC and HOME Properties)
§60.111 Income at Recertification (Housing Tax Credit Properties)
§60.112 Requirements Pertaining to Households with Rental Assistance
§60.113  Onsite Monitoring
§60.114  Monitoring for Social Services
§60.115  Monitoring for Non-Profit Participation or HUB Participation
§60.116  Property Condition Standards
§60.117 Notice to Owners
§60.118  Special Rules Regarding Rents and Rent Limit Violations
§60.119  Notices to the Internal Revenue Service (HTC Properties)
§60.120  Moenitoring Procedures for Housing Tax Credit Properties After the Compliance Period
§60.121  Material Noncompliance Methodology
§60.122  Previous Participation Reviews
§60.123  Alternative Dispute Resolution (ADR)

- §60.124  Liability
§60.125  Applicability
§60.126  Temporary Suspension of §60.122 Waiver
§60.127. Temporary Suspension of other sections of this rule

§60.101. Purpose and Overview.
(2) This rule satisfies the requirement of §42(m)(1)(B)(iii) Internal Revenue Code (Code) to provide a
procedure that will be followed for monitoring for noncompliance with the provisions of the Code and
to notify the Internal Revenue Service of such noncompliance. The Department monitors rental
Developments receiving assistance under:

(1) the Housing Tax Credit program (HTC);

(2) the HOME Investment Partnerships program (HIOME);

(3) the Tax Exempt Bond program (BOND);

(4) the Housing Trust Fund program (HTF); and

(5) the Community Development Block Grant Disaster Recovery Program (CDBG);
. (6) the Tax Credit Assistance Program and

(7) the Tax Credit Exchange program.
(b) All properties monitored by the Department are subject to the Department's enforcement rules,
found in Subchapter C of this chapter.
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(c) Compliance monitoring begins with the commencement of construction and continues to the end of
the long term Affordability Period. The Pertfolio-Management-and Compliance and Asset Oversight
Division @ME)- (CAO) monitors to ensure Owners comply with the program rules and regulations,
Chapter 2306, Texas Government Code, the Land Use Restriction Agreement (LURA) requirements
and conditions, and representations imposed by the Application or award of funds by the Department,
These rules do not address forms and other records that may be required of Development Owners by
the Internal Revenue Service (IRS) or other governmental entities, whether for purposes of filing
annual returns or supporting Development Owner tax positions during an IRS or other governmental
audit.

§60.102. Definitions.

The following words and terms, when used in this subchapter, shall have the following meanings,
unless the context clearly indicates otherwise.

(1) Affordability Period--The Affordability Period commences as specified in the Land Use
Restriction Agreement (LURA) or federal regulation, or commences on the first day of the Compliance
Period as defined by §42(i)(1) of the Internal Revenue Code (IRC) and continues through the
appropriate program's affordability requirements or termination of the LURA, whichever is earlier. The
term of the Affordability Period shall be imposed by the LURA or other deed restriction and may be
terminated upon foreclosure. The Department reserves the right to extend the Affordability Period for
HOME properties that fail to meet program requirements. During the Affordability Period the
Department shall monitor to ensure compliance with programmatic rules, regulations, and Application
representations.

(2) Application--An Application, in the form prescribed by the Department, filed with the Department
by an Applicant, including any exhibits or other supporting material. (§2306.6702)

(3) Architect of Record--The architect licensed in the jurisdiction that the project is located in, who
prepares, stamps and signs the construction documents, and is legally recorded as the architect for the
project.

(4) Board--The governing Board of the Texas Department of Housing and Community Affairs.

(5) Code--The U.S. Internal Revenue Code of 1986, as amended from time-to-time, together with any
applicable regulations, rules, rulings, revenue procedures, information statements or other official
pronouncements issued by the United States Department of the Treasury or the Internal Revenue
Service.

(6) Compliance Period--With respect to a Housing Tax Credit building, the period of fifteen (15)
taxable years, beginning with the first year of the Credit Period, pursuant to the Code §42(i)(1).

(7) Continuously Occupied--The same household has resided in the Unit for at least twelve (12)
months.

(8) Credit Period--With respect to a Housing Tax Credit building, the period of ten (10) taxable years,
beginning with the taxable year the building is placed in service or at the election of the Development
Owner, the succeeding taxable year, as more fully defined in the Code §42(f)(1). -

(9) Department--The Texas Department of Housing and Community Affairs, an official and public
agency of the State of Texas pursuant to Chapter 2306, Texas Government Code.

(10) Development--A property or work or a project, building, structure, facility, ot undertaking,
whether existing, new construction, remodeling, improvement, or rehabilitation, that meets or is
designed to meet minimum property standards required by the Department and that is financed under
the provisions of Chapter 2306, Texas Government Code.

(11) Extended Use Period--With respect to a Housing Tax Credit building, the period beginning on
the first day of the Compliance Period and ending the later of:
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(A) the date specified in the Land Use Restriction Agreement, or

(B) the date which is fifteen (15} years after the close of the Compliance Period.

(12) Historically Underutilized Business (HUB)--Any entity defined as a historically underutilized
business with its principal place of business in the State of Texas in accordance with Chapter 2161,
Texas Government Code.

(13) Housing Quality Standards--The property condition standards described in 24 CFR §982.401.

(14) HTC Development--Sometimes referred to as "HTC Property." A Development using Housing
Tax Credits allocated by the Department.

(15) HUD--The United States Department of Housing and Urban Development.

(16) HUD-regulated Building--The rents and utility allowances of the building are reviewed by HUD
on an annual basis.

(17) Low Income Unit--A Unit that is intended for occupancy by an income eligible household, as
defined by the Department or the Code.

(18) Land Use Restriction Agreement or LURA--An agreement between the Department and the
Development Owner which is a binding covenant upon the Development Owner's successors in
interest that encumbers the Development with respect to the requirements of Chapter 2306 of the
Texas Government Code, the Code, and the requirements of the various programs administered or
funded by the Department.

(19) Material Noncompliance--

(A) A Housing Tax Credit Development located within the state of Texas will be classified by the
Department as being in Material Noncompliance status if the noncompliance score for such
Development is equal to or exceeds a threshold of 30 points in accordance with the Material
Noncompliance provisions, methodology, and point system of this title.

(B) Non HTC Developments monitored by the Department with 1 to 50 Low Income Units will be
classified as being in Material Noncompliance status if the noncompliance score is equal to or exceeds
a threshold of 30 points. Non HTC Developments monitored by the Department with 51 to 200 Low
Income Units will be classified as being in Material Noncompliance status if the noncompliance score
is equal to or exceeds a threshold of 50 points. Non HTC Developments monitored by the Department
with 201 or more Low Income Units will be classified as being in Material Noncompliance status if the
noncompliance score is equal to or exceeds a threshold of 80 points.

(C) For all programs, a Development will be in Material Noncompliance if the noncompliance is
stated in §60.121 of this chapter to be Material Noncompliance.

(20) Non HTC Development--Sometimes referred to as Non HTC Property. Any Development not
utilizing Housing Tax Credits.

(21) Owner--An individual, joint venture, partnership, limited partnership, trust, firm, corporation,
limited liabjlity company, other form of business organization or cooperative that is approved by the
Department as qualified to own, construct, acquire, rehabilitate, operate, manage, or maintain a
housing Development, subject to the regulatory powers of the Department and other terms and
conditions.

(22) Substantial Construction--

(A) The minimum activity necessary to meet the requirements of substantial construction for new

construction Developments will be defined as:

(i) Delivery of an executed partnership agreement with the investor;

(ii) Delivery of the executed construction loan and construction loan agreement;
(iii) completion of the foundation of the clubhouse (if applicable);

(iv) having all permits;

(v) all grading completed (not including landscaping);

(vi) all necessary utilities available at the property; and

(vii) all Right of Way access and one of the following:
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(I) 20 percent of the construction contract amount for the development expended, adjusted for any
change orders and certified by the inspecting architect; or
(I} 100 percent of the foundations in place and 50 percent of the framing completed; or
(11I) 25 percent of all residential buildings roofed.
(B) The minimum activity necessary to meet the requirement of Commencement of Substantial
Construction for rehabilitation Developments will be defined as having:

(i) building permits issued or a clearance from the City stating that building permits are not
required;

(ii) a certification that there are no reasonably foreseeable issues or circumstances which may
prevent or delay the start and progress of construction or the timely successful completion of
rehabilitation; and

(iii) at least 20 percent of the construction budget expended as documented by the inspecting
architect.

(23) Unit--Any residential rental Unit in a Development consisting of an accommodation, including a
single room used as an accommodation on a non-transient basis that contains complete physical
facilities and fixtures for living, sleeping, eating, cooking, and sanitation.

(24) Unit Type--Units will be considered different Unit Types if there is any variation in the number
of bedroom, bathrooms or a square footage difference equal to or more than 120 square feet. Example
102(1): A two bedroom one bath Unit is considered a different Unit Type than a two bedroom two bath
Unit. A three bedroom two bath Unit with 1,000 square feet is considered a different Unit Type than a
three bedroom two bath Unit with 1,200 square feet. A one bedroom one bath Unit with 700 square -
feet will be considered equivalent to a one bedroom, one bath Unit with 800 square feet.

(25) UPCS--Uniform Physical Condition Standards as developed by the Real Estate Assessment
Center of the Department of Housing and Urban Development.

§60.103. Construction Monitoring.

{(a) The Department will monitor the entire construction phase for all applicable requirements
according to the level of risk. After Final Construction during the Affordability Period, the Department
will periodically monitor the Development to assure that the initial compliance review was correct.

(b) The Department will not provide any funding to any Development unless the Owner certifies that
the housing Development is, or will be upon completion of construction, in compliance with the
following housing laws: ‘

(1) state and federal fair housing laws, including Chapter 301, Property Code, the Texas Fair Housing
Act, Title VIII of the Civil Rights Act of 1968 (42 U.S.C. §§3601, et seq.), and the Fair Housing
Amendments of 1988 (42 U.S.C. §§3601, et seq.);

(2) the Civil Rights Act of 1964 (42 U.S5.C. §§2000a, et seq.);

(3) the Americans with Disabilities Act of 1990 (42 U.S.C. §§12101, et seq.); and

(4) Section 504, Rehabilitation Act of 1973 (29 U.S.C. §§701, et seq.). (§2306.257)

(c) Evidence of Commencement of Substantial Construction must be submitted no later than the
deadline established in the Development's Commitment Notice. Four percent BOND properties are not
required to submit evidence of Substantial Construction.

(d) Copies of any construction reports supplied to a syndicator must be supplied to the Department
upon request.

(e) Copies of any reports issued during construction that indicate changes that affect the
representations made during the Application process must be supplied to the Department upon request.
(f) Owners are required to submit evidence of construction completion within thirty (30) days of
completion in a format prescribed by the Department. In addition, the Architect of Record must submit
a certification that the Development was built in compliance with all applicable laws.
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(g) The Department will conduct a final inspection after receipt of notification of construction
completion. During the inspection, the Department will confirm that committed amenities have been
provided and will inspect for compliance with the applicable laws referenced in subsection (b) of this
section. In addition, a UPCS inspection may be completed.

(h) Owners will be provided a written notice after the final inspection. If any deficiencies are noted, a
ninety (90) day corrective action period will be provided.

(i) Forms 8609 and final retainage will not be released until the Owner receives written notlce from the
Department that all noted deficiencies have been resolved.

(i) During any construction inspection, if the Owner and the Department are unable to agree that an
identified issue is a violation, the Owner must request Alternative Dispute Resolution. The process for
engaging ADR is outlined in §60.123 of this chapter.

§60.104. Recording of Land Use Restriction Agreements (HTC Properties).

(a) In general, no credit is allowable for a building unless there is a propetly executed LURA in effect
at the end of the first year of the Credit Period. A draft of the proposed LURA must be provided no
Jater than September 1st of the calendar year in which the Owner intends to have it recorded. The
Department cannot guarantee that a draft LURA received afier September 1st will be processed in the
same calendar year.

(b) LURASs will impose the rent and income restrictions identified in the Development's final
underwriting report.

(¢) The Department will not issue Forms 8609 until it receives the original, properly recorded LURA.

§60.105. Reporting Requirements.

(a) The Department requires reports to be submitted electronically through the Department's web-based
Compliance Monitoring and Tracking System (CMTS) and in the format prescribed by the
Department. The Electronic Compliance Reporting Filing Agreement and the Owner's Designation of
Administrator of Accounts forms must be filed no later than September 1st of the year following the
award. The Department will provide general instruction regarding the electronic transfer of data. Under
special circumstances, the Department may, at its discretion, waive the online reporting requirements
where a hardship can be demonstrated. In the absence of a written waiver, all Developments are
required to submit reports online.

(b) Each Development is required to submit an Annual Owner's Compliance Report (AOCR).
Depending on the property, some or all of the Report must be submitted. The first AOCR is due the
second year following the award. For example, if a Development is awarded funds in calendar year
2007, the first report is due in 2009. The AOCR is comprised of 4 sections:

(1) Part A "Owner's Certification of Program Compliance." All Development Owners must annually
certify to compliance with applicable program requirements. The AOCR Part A shall include answers
to all questions required by Treasury Regulation 1.42-5(b)(1) or the applicable program rules. In
addition, Owners are required to report on the race and ethnicity, family composition, age, income, use
of rental assistance, disability status, and monthly rental payments of individuals and families applying
for and receiving assistance. Housing Tax Credit (HTC) developments during the Compliance Period
will also be required to provide the name and mailing address of the syndicator in the Annual Owner's
Compliance Report.

(2) Part B "Unit Status Report." All Developments must annually report the information related to
individual household income, rent, certification dates and other necessary data to ensure compliance
with applicable program regulations.
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(3) Part C "Housing for Persons with Disabilities." The Department must establish a system that
requires Owners of state or {ederally assisted housing Developments with 20 or more housing Units to
report information regarding housing Units designed for persons with disabilities. The questions on
Part C satisfy this requirement.

(4) Part D "Owner's Financial Certification.” Developments funded by the Department must annually
provide the data requested in the Owner's Financial Certification.

(c) Parts A, B and C of the Annual Owner's Compliance Report must be provided to the Department no
later than March 1st of each year, reporting data current as of December 31 of the previous year (the
reporting year). Part D, "Owner's Financial Certification”, which includes the current audited financial
statements and income and expenses of the Development for the prior year, must be submitted to the
Department no later than the last day of April each year. .

(d) Any Development for which the AOCR, Part A, "Owner's Certification of Program Compliance,”

is not received or is received past the due date will be considered not in compliance with this section. If
Part A is incomplete, improperly completed, or is not submitted by the Development Owner, it will be
considered not received and not in compliance with this section. The Department will report to the IRS
on Form 8823, Low-Income Housing Credit Agencies Report of Noncompliance or Building
Disposition, any HTC Development that fails to comply with this requirement.

(e) Department staff will review Part A of the AOCR for compliance with the requirements of the
appropriate program. If it appears that the Development is not in compliance based upon the report, the
Owner will be given written notice and provided a corrective action period to clarify or correct the
report, If the Owner does not respond to the notice, the report will be subject to the sanctions listed in
subsections () and (g) of this section.

(f) If any required section, or sections (Parts A, B, C or D), of the report are not received on or before
the deadline for submission specified in subsection (c) of this section, a notice of noncompliance will
be sent to the Owner, specifying a cotrective action deadline. If the report is not received on or before
the corrective action deadline, the Department shall:

(1) For all HTC properties, issue Form 8823 notifying the Internal Revenue Service of the violation,

(2) For all properties, scote the noncompliance in accordance with §60.121 of this chapter.

(g) The Department may assess and enforce the following sanctions against an Owner who fails to
submit the AOCR on or before March 1 of each year, These sanctions will be assessed for multiple,
consistent, and/or repeated violations of failure to submit the AOCR by March 1 of each year:

(1) A late processing fee in an amount equal to $1,000;

(2) An HTC Development that fails to submit the required AOCR for three (3) consecutive years may
be reported to the Internal Revenue Service as no longer in compliance and never expected to comply.
(h) Periodic Unit Status Reports. HOME, Housing Trust Fund, and properties funded under the
Department's CDBG Disaster Recovery Program shall provide tenant information provided on Part B,
"Unit Status Report," at least quarterly during lease up and until occupancy requirements are achieved.
Once the Department determines that all occupancy requirements are met, the Development shall
submit the Unit Status Report at least annually and as required by this section.

(i) Developments financed by Tax Exempt Bonds issued by the Department shall report quarterly
throughout the Qualified Project Period unless notified by the Department of a change in the reporting
frequency.

(j) Owners are encouraged to continuously maintain current resident data in the Department's
Compliance Monitoring and Tracking System. Under certain circumstances, such as in the event ofa
natural disaster, the Department may require all Developments to provide current occupancy data
through CMTS.

(k) All rental Developments funded or administered by the Department will be required to submit a
current Unit Status Report prior to an onsite monitoring visit.
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§60.106. Record Keeping Requirements.

(a) Development Owners must comply with program recordkeeping requirements. Records must
include sufficient information to comply with the reporting requirements of §60.105 of this chapter and
any additional programmatic requirements. HTC Development Owners must retain records sufficient
to comply with the reporting requirements of Treasury Regulation 1.42-5(b)(1). Records must be kept
for each qualified Low Income Unit and building in the Development, commencing with lease up
activities and continuing on a moenthly basis until the end of the Affordability Period.

(b) Each Development that is administered by the Department must retain records as required by the
specific funding program rules and regulations. In general, retention schedules include but are not
limited to the provision of subsections (c) - (f) of this section.

(¢) HTC records must be retained for at least six years after the due date (with extensions) for filing the
federal income tax return for that year; however, the records for the first year of the Credit Period must
be retained for at least six years beyond the due date (with extensions) for filing the federal income tax
return for the last year of the Compliance Period of the building (§1.42-5(b)(2) of the Code).

(d) Retention of records for HOME rental Developments and the CDBG Disaster Recovery program
must comply with the provisions of 24 CFR §92.508(c), which generally requires retention of rental
housing records for five years after the Affordability Period terminates.

(e) Housing Trust Fund (HTF) rental Developments must retain tenant files for at least three years
beyond the date the tenant moves from the Development. Records pertinent to the funding of the
award, including but not limited to the Application, Development costs and documentation, must be
retained for at least five years after the Affordability Period terminates.

(f) Other rental Developments funded or administered in whole or in part by the Department must
comply with record retention requirements as required by rule or deed restriction.

§60.107. Notices to the Department.
(a) If any of the events in paragraphs (1) - (3) of this subsection occur, written notice must be provided
to the Department within the timeframes as follows:

(1) Any sale, transfer, exchange, of the Development or any portion of the Development. Notification
must be provided at least thirty (30) days prior to this event.

(2) The Development suffers in whole or in part a casualty loss. Notification must be provided within
thirty (30) days following the event of loss using the Department's Notice of Casualty Loss (for general
casualty losses) or Notice of Disaster Casualty Loss (specific to loss as a result of a Presidentially
Declared Disaster),

(3) Owners of Bond Developments shall notify the Department of the date 10 percent of the Units are
occupied and the date 50 percent of the Units are occupied within ninety (90) days of such dates.

(b) Owners are responsible for maintaining current information (including contact persons, physical
addresses, mailing addresses, email addresses, and phone numbers) for the Ownership entity and
management company in the Department's Compliance Monitoring and Tracking System (CMTS).
Treasury Regulations require the Department to notify Housing Tax Credit Owners of upcoming
reviews and instances of noncompliance. The Department will rely on the information supplied by the
Owner in CMTS to meet this requirement.

§60.108. Determination, Documentation and Certification of Annual Income.

(a) For all programs administered by the Department, annual income shall be determined consistent
with the Section 8 Program, using the definitions of annual income described in HUD Handbook
4350.3 as amended from time to time. At the time of program designation as a low income household,
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owners must certify and document household income. In general, all low income households must be
certified prior to move in.

(b) The Department permits Owners to use check stubs or other documentation of income and assets
provided by the applicant or household in lieu of employment verification forms. It is not necessary to
first attempt to obtain an employment verification form as required by the HUD 4350.3.

(¢) The Department requires the use of the TDHCA Income Certification form, unless the property also
participates in the Rural Development or a project Based HUD program, in which case, the other
program's income certification form will be accepted.

§60.109. Utility Allowances.

(a) The Department will monitor to determine if HTC, BOND, CDBG, HOME, and HTF properties
comply with published rent limits which include an allowance for tenant paid utilities. For HTC
buildings, if the residents pay utilities directly to the owner of the building or to a third party billing
company, and the amount of the bill is based on and allocation method or resident utility billing system
(RUBS), this monthly amount will be considered a mandatory fee. For HTC buildings, if the residents
pay utilities directly to the owner of the building or to a third party billing company, and the amount of
the bill is based on the tenant’s actual consumption, owners may account for the utility in an
allowance. The rent, plus all mandatory fees, plus an allowance for those utilities paid by the resident
directly to a utility provider must be less than the allowable limit. For Non-HTC buildings, owners
may account for utilities paid directly to the owner or to a third party billing company in their utility
allowance. Where residents are responsible for some, or all, of the utilities--other than telephone,
cable, and internet--Development Owners must use a utility allowance that complies with both this

- section and the applicable program regulations. An Owner may not change utility allowance methods
without written approval from the Department. Any such request must include the Utility Allowance
Questionnaire found on the Department’s website.

(b) Rural Housing Service (RHS) Buildings or buildings with RHS assisted tenants. The applicable
utility allowance for the Development will be determined under the method prescribed by the Rural
Housing Service (or successor agency). No other utility method described in this section can be used
by RHS buildings or buildings with RHS assisted tenants.

(¢) HUD-Regulated Buildings layered with any Department program. If neither the building nor any
tenant in the building receives RHS rental assistance payment, and the rents and the utility allowances
of the building are reviewed by HUD on an annual basis (HUD-regulated Building), the applicable
utility allowance for all rent restricted units in the building is the applicable HUD utility allowance. No
other utility method described in this section can be used by HUD-regulated Buildings.

(d) Other Buildings. For all other rent-restricted Units, Development Owners must use one of the
following methods:

(1) The utility allowance established by the applicable Public Housing Authority (PHA) for the
Section 8 Existing Housing Program. The Department will utilize Texas Local Government Code
Chapter 392 to determine which PHA is the most applicable to the Development. If the property is
located in an area that does not have a municipal, county or regional housing authority that publishes a
utility allowance schedule for the Section 8 Existing Housing program, owners must select an
alternative methodology. If the applicable PHA allowance lists flat fees for any utility, those flat fees
must be included in the calculation of the utility allowance if the resident is responsible for that utility.
If an Owner chooses to implement a methodology as described in paragraphs (2), (3), (4), or (5) of this
subsection, for units occupied by Section 48 voucher holders, the utility allowance remains the
applicable PHA utility allowance established by the PHHA from which the household's voucher is
received.
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(2) A written estimate from a local utility provider. If there are multiple utility companies that service
the Development, the local provider must be a residential utility company that offers service to the
residents of the Development requesting the methodology. The Department will use the Texas Electric
Choice website: http://www.powertochoose.org/_content/_compare/compare.aspx to verify the
availability of service. If the utility company is not listed as a provider in the Development's ZIP code,
the request will be denied, Additionally, the estimate must specifically include all "component
deregulated charges" for providing the utility service.

(3) The HUD Utility Model Schedule, A utility estimate can be calculated by using the "HUD Utility
Model Schedule" that can be found at http://www.huduser.org/datasets/lihtc/html (or successor URL).
The rates used must be no older than the rates in effect sixty (60) days prior to the beginning of the
ninety (90) day period in which the Owner intends to implement the allowance. For Owners
calculating a utility allowance under this methodology, the model, along with all back-up
documentation used in the model, must be submitted to the Department, on a CD, within the timeline
described in subsection (f) of this section.

(4) An energy consumption model. The utility consumption estimate must be calculated by a properly
licensed mechanical engineer or an individual holding a valid Residential Energy Service Network
(RESNET) or Certified Energy Manager (CEM) certification. The individual must not be related to the
Owner within the meaning of §267(b) or §707(b) of the Code. The utility consumption estimate must,
at minimum, take into consideration specific factors that include, but are not limited to, unit size,
building orientation, design and materials, mechanical systems, appliances, and characteristics of
building location, or

(5) An allowance based upon an average of the actual use of similarly constructed and sized Units in
the building using actual utility usage data and rates, provided that the Development Owner has the
written permission of the Department. This methodology is referred to as the "Actual Use Method."
(e) For a Development Owner to use the Actual Use Method they must:

(1) provide a minimum sample size of usage data for at least 5 Continuously Occupied Units of each
Unit Type or 20 percent of each Unit Type whichever is greater. Fxample 109(1): A Development has
20 three bedroom one bath Units and 80 three bedroom two bath Units. Each bedroom/bathroom
equivalent Unit is within 120 square feet of the same floor arca. Data must be supplied for at least 5 of
the three bedroom one bath Units and 16 of the three bedroom two bath Units. If there are less than 5
Units of any Unit Type, data for 100 percent of the Unit Type must be provided.

(2) the following information must be scanned onto a CD and submitted to the Department no later
than the beginning of the ninety (90) day period in which the Owner intends to implement the
allowance, reflecting data no older than sixty (60) days prior to the ninety (90) day implementation
period. Example 109(2): The utility provider releases the information regarding electric usage at
Westover Townhomes on February 5, 2009. The data provided is from February 1, 2008 through
January 31, 2009. The Owner must submit the information to the Department no later than March 31,
2009 for the information to be valid.

(A) An Excel spreadsheet listing each unit for which data was obtained to meet the minimum sample
size requirement of a Unit Type, the number of bedrooms, bathrooms and square footage for each Unit,
the household's move in date, the actual kilowatt usage, for each Unit for which data was obtained, and
the rates in place at the time of the submission.

(B) A copy of the request to the utility provider (or billing entity for the utility provider) to provide
usage data.

(C) All documentation obtained from the utility provider (or billing entity for the utility provider)
and/or copies of actual utility bills gathered from the residents, including all usage data not needed to
meet the minimum sample size requirement and any written correspondence from the utility provider,

(D) The rent roll showing occupancy as of the end of the month for the month in which the data was
requested from the utility provider.
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(E) Documentation of the current utility allowance used by the Development.

(3) Upon receipt of the required information, the Department will determine if the Development
Owner has provided the minimum information necessary to calculate an allowance using the Actual
Use Method. If so, the Department shall calculate the utility allowance for each bedroom size using the
following guidelines:

(A) If data is obtained for more than 20 percent or 5 of each Unit Type, all data will be used to
calculate the allowance.

(B) If more than twelve (12) months of data is provided for any Unit, only the data for the most
current twelve (12) months will be averaged.

(C) The allowance will be calculated by multiplying the average units of measure for the applicable
utility (i.e. kilowatts over the last twelve (12) months by the current rate) for all Unit Types within that
bedroom size. For example, if sufficient data is supplied for 18 two bedroom one baths and 12 two
bedroom two baths, the data for all 30 Units will be averaged to calculate the allowance for all two
bedroom Units.

(D) The allowance will be rounded up to the next whole dollar amount.

(E) If the data submitted indicates zero (0) usage for any month, the data for that unit will not be
used to calculate the Utility Allowance,

(4) The Department will complete its evaluation and calculation within ninety (90) days of receipt of
all the information requested in paragraph (2) of this subsection.

(5) For newly constructed Developments or Developments that have units which have not been
continuously occupied, the Department, on a case by case basis, may use consumption data for units of
similar size and construction in the geographic area to calculate the utility allowance.

(f) Effective dates. If the Owner uses the methodologies as desctibed in subsections (b), (¢}, or (d)(1)
of this section, any changes to the allowance can be implemented immediately, but must be
implemented for rent due ninety (90) days after the change. For methodologies as described in
subsection (d)(2) - (5) of this section, the allowance cannot be implemented until the estimate is
submitted to the Department and is made available to the residents by posting in a common area of the
leasing office at the Development. This action must be taken by the beginning of the ninety (90) day
period in which the Owner intends to implement the utility allowance. With the exception of the
methodology described in subsection (d)(5) of this section, if a response is not received by the
Department within the ninety (90) day period, the Owner may temporarily use the submission as a safe
harbor until the Department provides written authorization (the Owner cannot assume that the
allowance is approved by the Department but can operate in good faith prior to notification). Failure to
submit the proposed utility allowance to the Department and make it available to the residents will
result in a finding of noncompliance.

(g) Requirements for Annual Review. Owners utilizing the methods desctibed in subsection (d)(2) - (5)
of this section must once a calendar year submit copies of the utility estimate to the Department and
simultaneously make the estimate available to the residents by posting the estimate in a common area
of the leasing office at the Development. Changes in utility allowances cannot be implemented until
the estimate has been submitted to the Department and made available to the residents by posting in
the leasing office and a ninety (90) day period has elapsed. The back up documentation required by the
methodology the Owner has chosen must be submitted to the Department for approval no later than
October 1st; however, the Department encourages Owners to submit documentation prior to the
October 1st deadline in order to ensure that the Department has adequate time to review and respond to
the Owner's estimate,

(h) Combining Methodologies. With the exception of HUD regulated buildings and RHS buildings,
Owners may combine any methodology described in this section for each utility service type paid
directly by the resident and not by or through the Owner of the building (electric, gas etc.). For
example, if residents are responsible for electricity and gas, an Owner may use the appropriate PHA
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allowance to determine the gas portion of the allowance and use the Actual Use Method to determine
the electric portion of the allowance.

(i) Increases in Utility Allowances for Developments with HOME funds. Because the HOME final rule
does not provide a grace period for implementing increased utility allowances, changes in utility
allowances must be implemented on the published effective date.

(j) The owner shall maintain and make available for inspection by the tenant the data upon which the
utility allowance schedule is calculated. Records shall be made available at the resident manager's
office during reasonable business hours or, if there is no resident manager, at the dwelling unit of the
tenant at the convenience of both the apartment owner and tenant.

§60.110. Lease Requirements (HTC and HOME Properties).

(a) For HTC properties, Revenue Ruling 2004-82 prohibits the eviction or termination of tenancy for
other than good cause of low income households throughout the entire Affordability Period and for
three years after termination of an extended low-income housing commitment. Owners executing or
renewing leases after November 1, 2007 shall specifically state in the lease or in an addendum attached
to the lease that evictions or terminations of tenancy for other than good cause are prohibited.

(b) For HOME propetties, the HOME Final Rule prohibits Owners from evicting low income residents
or refusing to renew a lease except for serious or repeated violations of the terms and conditions of the
lease, for violations of applicable federal state or local law, for completion of the tenancy period for
transitional housing, or for other good cause. To terminate tenancy, the Owner must serve written
notice to the tenant specifying the grounds for the action at least thirty (30) days before the termination
of tenancy. Owners executing or renewing leases after November 1, 2007 shall specifically state in the
lease or in an addendum attached to the lease that evictions or non-renewal of leases for other than
good cause are prohibited (24 CFR §92.253).

(¢) The Department does not determine if an Owner has good cause or if a resident has violated the
lease terms. If there is a challenge to a good cause eviction, that determination will be made by a court
of competent jurisdiction or an agreement of the parties in arbitration. The Department will rely on the
court decision or the agreement of the parties.

(d) HTC and BOND properties must use a lease or lease addendum that requires households to report
changes in student status.

(e) Owners of Housing Tax Credit developments are prohibited from Jocking out or threatening to lock
out any development resident, or seizing or threatening to seize the personal property of a resident,
except by judicial process or for the purposes of performing necessary repairs or construction work or
in cases of emergency. These prohibitions must be included in the lease or lease addendum.

§60.111. Income at Recertification (Housing Tax Credit Properties).

(a) Under the Code, HTC Development Owners elect a minimum set aside requirement of 20/50 or
40/60 (20 percent of the Units restricted to the 50 percent income and rent limits or 40 percent of the
Units restricted to the 60 percent income and rent limits). The minimum set aside elected by the
Development Owner sets the maximum income and rent limits at the property. The Housing Tax
Credit program requires mixed income properties to comply with the Available Unit Rule. Regardless
of this section if a household's income exceeds 140 percent of the income limit elected by the
minimum set aside, owners must comply with the Available Unit Rule. Many HTC Development
Owners agreed to lease Units to households with an annual income and rent lower than the maximum
limits (for example at the 30 percent, 40 percent or 50 percent income and rent limits}) established by
the minimum set aside election of the Owner. This requirement is referred to as "additional occupancy
restrictions" and is reflected in the Development's Land Use Restriction Agreement. When monitoring,
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the Department will examine the actual rent and income levels of all tenants to determine if additional
rent and income requirements in the LURA are being met. Household income at recertification for the
additional occupancy restrictions will be monitored as follows:

(1) Households initially designated at the 30 percent income and rent limits. If upon recertification,
the household's income exceeds the 30 percent limit, the Unit will continue to meet the 30 percent set
aside requirement provided that the Owner does not charge rent in excess of the 30 percent rent limits.
The household will not be required to vacate the Unit for other than good cause. The Owner will not be
found in noncompliance provided that when the household moves out, the next available Unit on the
propetty is leased to a household with an income and rent less than the 30 percent limits. If the
household is replaced, the rent for the previously qualified Unit may be increased to the limit
established by the minimum set aside, subject to applicable HTC requirements, lease provisions and
local tenant-landlord laws.

(2) Households initially designated at the 40 percent income and rent limits. If upon recertification,
the household's income exceeds the 40 percent limit, the Unit will continue to meet the 40 percent set
aside requirement provided that the Owner does not charge rent in excess of the 40 percent rent limits,
The household will not be required to vacate the Unit for other than good cause. The Owner will not be
found in noncompliance, provided that when the household moves out, the next available Unit on the
property is leased to a household with an income and rent less than the 40 percent limits. If the
household is replaced, the rent for the previously qualified Unit may be increased to the limit
established by the minimum set aside, subject to applicable HTC requirements, lease provisions and
local tenant-landlord laws.

(3) Households initially designated at the 50 percent income and rent limits (for HTC propetrties with
the 40/60 minimum set aside). If upon recertification, the household's income exceeds the 50 percent
income limit, the Unit will continue to meet the 50 percent set aside provided that the Owner does not
charge rent in excess of the 50 percent rent limits. The household will not be required to vacate the
Unit for other than good cause. The Owner will not be found in noncompliance provided that when the
household moves out, the next available Unit on the property is leased to a household with an income
and rent less than the 50 percent limits. Once the household has been replaced, the rent for the
previously qualified Unit may be increased to the limit established by the minimum set aside, subject
to applicable HTC requirements, lease provisions and local tenant-landlord laws.

(b) This section does not apply to households designated at the maximum income and rent limits
required by the Code. Nor does this section in any way require a Development to lease more Units
under the additional occupancy restrictions than established in the LURA,

(c) For those properties that are not required to perform recertifications, households will maintain the
designation they had at move in. Owners must ensure that lower rent restrictions are adhered to
throughout the household's occupancy.

(d) Preservation, HTF, HOME and BOND Developments, with any market units in one or more
buildings (as evidenced in their LURA) must continue to perform annual recertifications of all
households residing in program units. Owners of 100 percent low income Developments are not
required to perform annual income recertifications. HTC Owners must perform annual income
recertifications if the project has any market rate units. For HTC Developments, the election made on
Part IT of the 8609 will determine if a building is part of a project. HT'C Development Owners must
submit Forms 8609 with Part II completed. The Department may also require HT'C Owners to
complete Form 8821 to permit the Department to confirm the elections with the IRS.

(e} For HTC;Preservation, HIFand/or BOND-Developments in which the LURA requires 100
percent of the units to be leased to income eligible families, the following recertification requirements
apply:

(1) To comply with HUD reporting requirements, once every calendar year, the Development must
collect a self-certification form from each household that reports the number of household members,
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the age of each household member, disability status, monthly rental assistance amounts received (if
any), and race and ethnicity. In addition, the self certification will collect information about student
status to establish ongoing compliance under the HT'C and BOND programs. The Development must
use the Department's Annual Eligibility Certification to collect this information and must maintain the
certification in all household files.

(2) On 100 percent low income Housing Tax Credit developments, households may transfer to any
unit within the same project (as determined on Part II of the 8609 for HTC Developments). On mixed
income Housing Tax Credit Developments, households may transfer to any unit within the
Development if as of their most recent (re) certification, their income was less than 140 percent of the
maximum allowable limit, If the owner of a Housing Tax Credit development elected to treat cach
building as a separate project, households must be certified and low income to transfer to another
building,

(3) Owners must review the Annual Eligibility Certification for the following items which would
require further action:

(A) Changes in household composition, If members are added to an existing household, Owners
must determine eligibility and complete a certification. The new household must be screened for
income, assets, and student status and the existing Income Certification form must be updated. Owners
must obtain first hand or third party verification of income and assets.

(i) If the Development becomes aware of the additions to households during the year, this action
must be taken at the time the new household member moves in; Owners may not wait until the Annual
Eligibility Certification is completed to take action. The Unit Status Report must be updated to reflect
current circumstances as the property becomes aware of changes in household size.

(ii) If all original tenants have vacated the unit, the remaining tenants must be certified as a new
income-qualified household unless the tenants were income qualified at the time of move in, HTC
Units in noncompliance will be reported to the IRS on Form(s) 8823 and/or scored in the Department's
Compliance Status System as applicable.

(B) Student status. Developments must use a lease addendum (or incorporate into their lease) a
requirement for households to report changes in student status. If at any time the household reports a
change in student status or discloses a change on the Annual Eligibility Certification form, the Owner
must determine if the household is still eligible under the program. If the household meets one of the
exceptions, documentation supporting eligibility must be gathered and retained in the lease file. Units
in noncompliance will be reported to the IRS on Form(s) 8823 and/or scored in the Department's
Compliance Status System as applicable.

(4) Failure to complete the Annual Eligibility Certification and maintain the form in household files
will result in an issue of noncompliance that will be scored as shown in Figure: 10 TAC §60.121(1)
under "Failure to maintain or provide Annual Eligibility Certification". No Form(s) 8823 will be filed
with the IRS for the noncompliance.

(5) I a 100 percent low income Development continues to complete full recertifications, the Annual
Eligibility Certification form must still be completed and the Unit Status Report must be updated at the
completion of the recertification, The Department will not review the recertification paperwork during
monitoring visits unless noncompliance is identified with the initial certification.

() For HOME Investment Partnership Developments, in accordance with 24 CFR §92.252 and
§92.203 of the HOME Final Rule, the following recertification requirements apply:

(1) Once every calendar year, the Development must collect a self-certification form from each
household that reports the household's income, number and ages of household members, student status,
disability status, monthly rental assistance amounts received (if any), and race and ethnicity. The
Development must use the Department's Income Certification form to collect this information and
must maintain the certification in all household files. Failure to complete the Income Certification and
maintain the form in household files will result in an issue of noncompliance that will be scored as
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shown in Figure: 10 TAC §60.121(1) under "Failure to maintain or provide Annual Eligibility
Certification".

(2) HOME Developments must also complete full recertifications of each HOME Unit in every sixth
year of the Development's Affordability Period. Example 111.1: A HOME property with an
affordability period beginning in 2010 must perform full recertifications of all HOME households in
2015. All households must be re-certified, even households that moved in during 2014, Full
recertifications at any other time are not required unless, the household self reports an annual income
in excess of the 80 percent Area Median Income or as stated in 24 CFR §92.252, there is evidence that
the tenant's written statement failed to completely and accurately state information about the family's
size or income or the property has otherwise been directed to institute full recertifications by the
Department.

§60.112. Requirements Pertaining to Households with Rental Assistance.

(a) The Department will monitor to ensure Development Owners comply with §2306.269 and
§2306.6728, Texas Government Code, regarding residents receiving rental assistance under §8, United
States Housing Act of 1937 (42 U.S.C. §1437F).

(b) The policies, standards, and sanctions established by this section apply only to:

(1) multifamily housing Developments that receive the following assistance from the Department on
or after January 1, 2002 (§2306.185):

(A) a loan or grant in an amount greater than 33 percent of the market value of the Development on
the date the recipient took legal possession of the Development; or

(B) a loan guarantee for a loan in an amount greater than 33 percent of the market value of the
Development on the date the recipient took legal title to the Development;

(2) multifamily rental housing Developments that applied for and were awarded housing tax credits
after 1992;

(3) housing Developments that benefit from the incentive program under §2306.805 of the Texas
Government Code;

(4) housing Developments that receive funding from the HOME program (24 CFR §92.252(d)).

(c) Owners of multifamily rental housing Developments described in subsection (a) of this section are
prohibited from:

(1) excluding an individual or family from admission to the Development because the individual or
family participates in the HOME Tenant Based Rental Assistance Program or the housing choice
voucher program under §8, United States Housing Act of 1937 (42 U.S.C. §1437f); and

(2) using a financial or minimum income standard for an individual or family participating in the
voucher program that requires the individual or family to have a monthly income of more than 2.5
times the individual's or family's share of the total monthly rent payable to the Owner of the
Development. A household participating in the voucher program or receiving any other type of rental
assistance may not be required to have a minimum income exceeding $2,500 per year.

(d) To demonstrate compliance with this section, Owners shall:

(1) State in their leasing criteria that the Development will comply with state and federal fair housing
and antidiscrimination laws;

(2) Apply screening criteria uniformly, (rental, credit, and/or criminal history) including employment
policies, and in a manner consistent with the Texas and Federal Fair Housing Acts, program
guidelines, and the Department's rules;

(3) Approve and distribute an Affirmative Marketing Plan that will be used to attract prospective
applicants of all minority and non-minority groups in the housing market area regardless of their race,
color, religion, sex, national origin, disability, familial status, or religious affiliation. Racial groups to
be marketed to may include White, African American, Native American, Alaskan Native, Asian,
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Native Hawaiians or Other Pacific Islanders. Other groups in the housing market area who may be
subject to housing discrimination include, but are not limited to, Hispanic or Latino groups, persons
with disabilities, families with children, or persons with different religious affiliations. The Affirmative
Marketing plan must be provided to the property management and onsite staff. Owners are encouraged
to use HUD Form 935.2A, or successors as applicable. The Affirmative Marketing Plan must identify
the following;:

(A) Which group(s) the Owner believes are least likely to apply for housing at the Development
without special outreach. All Developments must select persons with disabilities as one of the groups
identified as least likely to apply. When identifying racial/ethnic minority groups the property will
market to, factors such as the characteristics of the housing's market area should be considered.
Example 112.1: An Owner obtains census data showing that 6.5 percent of the city's total population
identify as Asian Americans. However, the Owner's demographic data for the Development shows that
zero (0) Asian American households are represented. The Owner chooses to identify Asian American
groups as one of the groups least likely to apply at the Development without special outreach.

(B) Procedures that will be used by the Owner to inform and solicit applications from persons who
are least likely to apply. Specific media and community contacts that reach those groups designated as
least likely to apply must be identified (community outreach contacts may include neighborhood,
minority, or women's organizations, grass roots faith-based or community-based organizations, labor
unions, employers, public and private agencies, disability advocates, or other groups or individuals
well known in the community that connect with the identified group(s)). Example 112.2: An Owner
has identified the disabled as least likely to apply and has decided to send letters on a quarterly basis to
the Case Manager at a non-profit organization coordinating housing for developmentally disabled
adults. Additionally, the Owner will advertise upcoming vacancies in a monthly newsletter circulated
by an organization serving the hearing impaired.

(C) How the Owner will assess the success of Affirmative Marketmg efforts. Affirmative Marketing
Plans should be reviewed on an annual basis to determine if changes should be made and plans must be
updated every five years to fully capture demographic changes in the housing's market area.

(D) Records of marketing efforts must be maintained for review by the Department during onsite
monitoring visits. Example 112.3: The Owner keeps copies of all quarterly correspondence mailed to
the contacts or community groups identified in the Affirmative Marketing Plan. The letters are dated
and addressed and show that the Owner is actively marketing vacancies or a waiting list to the groups
identified in the Owner's plan. Failure to maintain a reasonable Affirmative Marketing Plan and
documentation of marketing efforts will result-in a finding of noncompliance.

§60.113. Onsite Monitoring,
(a) The Department may perform an onsite monitoring review of any low income Development, and
review and photocopy all documents and records supporting compliance with Departmental programs
through the end of the Compliance Period or the end of the period covered by the LURA, whichever is
later, The Development Owner shall permit the Department access to the Development premises and
records.
(b) The Department will perform onsite monitoring reviews of each low income Development. The
Department will conduct:

(1) the first review of HTC Developments by the end of the second calendar year following the year
the last building in the Development is placed in service.

(2) the first review of all other Developments as leasing commences.

(3) subsequent reviews at least once every three years during the Affordability Period.

(4) a physical inspection of the Development including the exterior of the Development,
Development amenities, and an interior inspection of a sample of Units.
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(5) limited reviews of physical conditions, including follow-up inspections to verify completion of
reported corrective action, may be conducted without prior notice (unless access to tenant units is
required, in which case at least forty-eight (48) hours notice will be provided).

(c) The Department will perform onsite file reviews and monitor:

(1) a sampling of the low income resident files in each Development, and review the income
certifications,

(2) the documentation the Development Owner has received to support the certifications,

(3) the rent records and any additional information that the Department deems necessary.

(d) At times other than onsite reviews, the Department may request for review, in a format designated
by the Department, information on tenant income and rent for each Low Income Unit and may require
a Development Owner to submit copies of the tenant files, including copies of the income certification,
the documentation the Development Owner has received to support that certification, and the rent
record for any low income tenant.

(¢) The Department will select the Low Income Units and tenant records that are to be inspected and
reviewed. Original records are required for review. The Department will not give Development
Owners advance notice that a particular Unit, tenant record, or a particular year will be inspected or
reviewed. However, the Department will give reasonable notice to the Development Owner that an
onsite inspection or a tenant record review will occur so the Development Owner may notify tenants of
the inspection or assemble original tenant records for review. If a credible complaint of fraud or other
egregious noncompliance is received, the Department reserves the right to conduct unannounced onsite
monitoring visits.

§60.114. Monitoring for Social Services.

(a) If a Development's LURA. requires the provision of social services, the Depattment will confirm
this requirement is being met. Owners are required to maintain sufficient documentation to evidence
that services are actually being provided. Documentation will be reviewed during onsite visits and
must be submitted to the Department upon request. Example 114.1: The Owner's LURA requires
provision of on-site daycare services. The Owner maintains daily sign in sheets to demonstrate
attendance and keeps a roster of the houscholds that are regularly participating in the program. The
Owner also keeps copies of all newsletters and fliers mailed out to the Development tenants that
reference daycare services.

(b) Supportive services must be provided throughout the entire Affordability Period, beginning once
the Development completes lease up after final construction or acquisition. If an Owner wishes to
change the scope of services provided, prior approval from the Department is necessary. The
Department, upon review of the Owner's request and the Development's original application, may also
require the Owner to submit a proposed amendment to the LURA. It is not necessary to obtain prior
written approval to change the provider of services unless the scope of services is being changed.
Failure to comply with the requirements of this section shall result in a finding of noncompliance.

§60.115. Monitoring for Non-Profit Participation or HUB Participation.

(a) If a Development's LURA requites the material participation of a non-profit or Historically
Underutilized Business (HUB), the Department will confirm this requirement is being met throughout
the development phase and ongoing operations of the property. Owners are required to maintain
sufficient documentation to evidence that a non-profit or HUB is materially participating.
Documentation may be reviewed during onsite visits or must be submitted to the Department upon
request,
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(b) If an Owner wishes to change the non-profit, or HUB, prior approval from the Department is
necessary. The Annual Owner's Compliance Report also requires Owners to certify to compliance with
this requirement. Failure to comply with the requirements of this section shall result in a finding of
noncompliance. In addition, the Internal Revenue Service will be notified if the non-profit is not
materially participating on a Housing Tax Credit property during the Compliance Period.

(c) The Department does not enforce partnership agreements or determine equitable fund distributions
of partnerships. These disputes are matters for a court of competent jurisdiction.

§60.116. Property Condition Standards.
(a) All Developments funded by the Department must be decent, safe, sanitary in good repair, and
suitable for occupancy throughout the Affordability Period. The Department will use HUD's Uniform
Physical Condition Standards (UPCS) to determine compliance with property condition standards. In
addition, Developments must comply with all local heath, safety, and building codes. The Department
may contract with a third party to complete UPCS inspections.
(b) Housing Tax Credit Development Owners are required by Treasury Regulation 1.42-5 to report
(through the Annual Owner's Compliance Report) any local health, safety, or building code violations.
HTC Developments that fail to comply with local codes shall be reported to the IRS.
(¢) The Department will evaluate UPCS reports in the following manner:

(1) A finding of Major Violations will be cited if: ‘

(A) Life threatening health, safety, or fire safety hazards are reported on the Notification of Exigent
and Fire Safety Iazards Observed form and are not corrected within twenty-four (24) hours of the
inspection with notification submitted to the Department within seventy-two (72) hours of the
ingpection. Failure to notify the Department within seventy-two (72) hours of the correction of any
exigent health and safety or fire safety hazards listed on the Notification will result in a finding of
Major Vlola‘uons of the Unlform Phys1cal Condltlon Standalds for the Development

(BE) an overall UPCS score of less than 70 68-percent (69 59-percent or below) is reported.
(2) A finding of Pattern of Minor Violations will be assessed if:
Ay 20-percent-of the-violations noted-are-level-two-deficieneies;er
(AB) An overall score between 70 60-percent and 89 79-percent is reported.
(3) Findings of both Major and Minor Violations will be assessed if deficiencies reported meet the

criteria for both.
(d) The Department is required to report to the Internal Revenue Service on Form 8823 any HTC
Development that fails to comply with any requirements of the UPCS or local codes at any time
(including smoke detectors and blocked egresses). Accordingly, the Department will submit Form(s)
8823 for any UPCS violation. However, if the violation(s) do not meet the conditions described in
subsection (c)(1) or (2) of this section, the issue will be noted in the Department's compliance status
system as Administrative Reporting and no points will be assigned in the Department's compliance
status evaluation of the Development. Non HTC properties that do not meet thresholds for Major and
Pattern of Minor Violations as described in subsection (¢)(1) or (2) in this section and correct all life
threatening health, safety, and fire safety hazards noted at the time of inspection as directed in
subsection (¢)(1)(A) of this section will not receive findings for UPCS inspections. Items noted that do
not exceed thresholds for Major and Pattern of Minor Violations must be corrected by submission of
an Owner's Certification of repair within the ninety (90) day corrective action period.
(e) Acceptable evidence of correction of deficiencies is a certification from an appropriate licensed
professional that the item now complies with the inspection standard or other documentation that will
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allow the Department to reasonably determine when the repair was made and whether the repair
sufficiently corrected the violation(s) of UPCS standards (examples of such documentation includes
work orders, photographs, and/or invoices to third party repair specialists). :

(f) The Department will provide a ninety (90) day corrective action period to respond to a notice of
noncompliance for violations of the Uniform Physical Condition Standards. The Department will grant
up to an additional ninety (90) day extension if there is good cause and the Owner clearly requests an
extension during the corrective action period.

(g) 24 CFR §92.251 of the HOME Final Rule requires rental property assisted with HOME funds to be
maintained in compliance with all local codes and Housing Quality Standards (24 CFR §982.401). To
meet this requirement, all HOME rental Development Owners must annually complete an HQS
inspection of all HOME assisted Units. The Department will review HQS inspection sheets for all units
for compliance with this requirement during onsite monitoring visits.

(h) Selection of units for inspection:

(1) Vacant units will not be inspected (alternate units will be selected) if a unit has been vacant for
fewer than thirty (30) days.

(2) Units vacant for more than thirty (30) days are assumed to be ready for occupancy and will be
inspected. No deficiencies will be cited for inspectable items if utilities are turned off and the
inspectable item is present and appears to be in working order.

(i) Property damage that is the direct result of utility damage or malfunction or repair activity relating
to such damage that is beyond the property owner’s control, including, but not limited to, eruption of

gas mains and water mains and electrical fires, will not be taken into consideration in determining a
compliance score, provided that the property owner did not negligently or intentionally serve as a

proximate cause for the damage.

§60.117, Notice to Owners.

The Department will provide written notice to the Development Owner if the Department does not
receive the AOCR or discovers through audit, inspection, review or any other manner that the
Development is not in compliance with the provisions of the deed restrictions, conditions imposed by
the Department, or program rules and regulations, including §42 of the IRC. Owners may request that
results of monitoring reviews be emailed if all email addresses in CMTS are up to date. If Owners
request such notices be sent by email, a paper copy will not be mailed by the Department. The notice
will specify a correction period of ninety (90) days from the date of notice to the Development Owner,
during which the Development Owner may respond to the Department's findings, bring the
Development into compliance, or supply any missing documentation or certifications. The Department
may extend the correction period for up to six months from the date of the notice to the Development
Owner if there is good cause for granting an extension and the owner requests an extension during the
original 90 day corrective action period.. If any communication to the Development Owner under this
section is returned to the Department as refused, unclaimed or undeliverable, the Development may be
considered not in compliance without further notice to the Development Owner. The Development
Owner is responsible for providing the Department with current contact information, including
address(es) and phone number(s). The Development Owner must also provide current contact
information to the Department as required by §1.22 of this title (relating to Providing Current Contact
Information to the Department).

§60.118, Special Rules Regarding Rents and Rent Limit Violations.
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(a) Rent or Utility Allowance Violations of the maximum allowable limit (HTC), Under the HTC
program, the amount of rent paid by the household plus an allowance for utilities, plus any mandatory
fees, such-as-utilities-paid-to-the-ownes; cannot exceed the maximum applicable limit (as determined by
the minimum set aside elected by the Owner) published by the Department. If it is determined that a
HTC Development, during the Compliance Period, collected rent in excess of the rent limit established
by the minimum set aside, the Department will report the violation as corrected on the date that the
rent plus the utility allowance, plus fees, is less than the applicable limit. The refunding of overcharged
rent does not avoid the disallowance of the credit by the Internal Revenue Service.

(b) Rent or Utility Allowance Violations of additional rent restrictions (HHTC). If the Owner agreed to
lease Units at rents less than the maximum allowed under the Code (additional occupancy restrictions),
the Department will require the Owner to refund to the affected residents the amount of rent that was
overcharged. This applies during the entire Affordability Period. The noncompliance event will be
considered corrected on the date which is the later of the date the overcharged rent was
refunded/credited to the resident or the date that the rent plus the utility allowance is equal to or less
than the applicable limit. Example 118(1): For Internal Revenue Code §42 purposes, the maximum
allowable limit is 60 percent. However, the Owner agreed to lease some Units to households at the 30
percent income and rent limits. It was discovered that the 30 percent houscholds were overcharged
rent. The Owner will be required to reduce the current amount of rent charged and refund the excess
rents to the houscholds.

(c) Rent Violations of the maximum allowable limit due to application fees (HTC). Under the HTC
program, Owners may not charge tenants any overhead costs as part of the application fee. Owners
must only charge the actual cost for application fees as supported by invoices from the screening
company the Owner uses. The amount of time Development staff spends on checking an applicant's
income, credit history, and landlord references may be included in the Development's application fee.
Development Owners may add $5.50 per unit to their other out of pocket costs for processing an
application without providing documentation. Should an Owner desire to include a higher amount to
cover staff time, wage information and a time study must be supplied to the Department upon request.
Documentation of Development costs for application processing or screening fees must be made
available during onsite visits or upon request. The Department will review application fee
documentation during onsite monitoring visits. If the Department determines from a review of the
documentation that the Owner has overcharged residents an application fee, the noncompliance will be
reported to the IRS on Form(s) 8823 under the category Gross rent(s) exceeds tax credit limits. The
noncompliance will be corrected on the later of January st of the next year or as of the date the
application fec is reduced and evidence of a reduced application fee is supplied to the Department.
Owners are not required to refund the oveicharged fee amount. If the Development refunds the
overcharged fee in full or in part, the units will remain out of compliance until January 1st of the next
year or until the application fee is reduced.

(d) Rent or Utility Allowance Violations on Non Housing Tax Credit properties. If it is determined that
the property collected rent in excess of the allowable limit, the Department will require the Owner to
refund to the affected residents the amount of rent that was overcharged.

() Trust Account to be established. If the Owner is required to refund rent under subsection (b) or (d)
of this section and cannot locate the resident, the excess rent collected must be deposited into a trust
account for the tenant. The account must remain open for a four (4) year period, until all funds are
claimed, or for four (4) years. If funds are not claimed after the four year period, the unclaimed funds
must be remitted to the Texas Comptroller of Public Accounts Unclaimed Property Holder Reporting
Section to be dispersed as required by Texas unclaimed property statutes.

(f) Rent Adjustments for HOME properties. 24 CFR §92.252 of the HOME Final Rule requires
Owners to charge houscholds with an income in excess of 80 percent at recertification, a rent equal to
the lesser of 30 percent of the household's adjusted income or the market rent for comparable
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unassisted Units in the neighborhood. If at recertification the household self certifies an income in
excess of the 80 percent limit, documentation of all income, assets and allowable deductions must be
obtained by the owner, The Department will find a HOME property in noncompliance with this section
if the Owner fails to determine the over income household's adjusted income and maintain
documentation of market rents for comparable unassisted Units in the neighborhood.

(g) Special conditions for CDBG properties. To determine if a Unit is rent restricted, the amount of
rent paid by the household, plus an allowance for utilities, plus any rental assistance payment must be
less than the applicable limit.

§60.119. Notices to the Internal Revenue Service (HT'C Properties).

(a) Even when an event of noncompliance is corrected, the Department is required to file IRS Form
8823 with the IRS. IRS Form 8823 will be filed not later than forty-five (45) days after the end of the
correction period specified in the Notice to Owner (including any extensions permitted by the
Department) but will not be filed before the end of the correction period. The Department will indicate
on IRS Form 8823 the nature of the noncompliance and will indicate whether the Development Owner
has corrected the noncompliance.

(b) The Department will retain records of noncompliance or failure to certify for six (6) years beyond
the Department's filing of the respective IRS Form 8823, The Department will retain the AOCRs and
records for three years from the end of the calendar year the Department receives the certifications and
records. '

(¢) The Department will send the Owner of record copies of any IRS Form(s) 8823 submitted to the
IRS. Copies of Form(s) 8823 will be submitted to the syndicator for Developments awarded tax credits
after January 1; 2004, The Development Owner is responsible for providing the name and mailing
address of the syndicator in the Annual Owner's Compliance Report.

§60.120. Monitoring Procedures for Housing Tax Credit Properties After the Compliance
Period.

(a) Housing Tax Credit properties allocated credit in 1990 and after are required under the Code
(§42(h)(6)) to record a LURA restricting the property for at least thirty (30) years. Vatious sections of
the Code specify monitoring rules State Housing Finance Agencies must implement during the
Compliance Period.

(b) After the Compliance Period, the Department will continue to monitor Housing Tax Credit
Developments using the rules detailed in paragraphs (1) - (12) of this subsection.

(1) On site monitoring visits will continue to be conducted approximately every three years, unless
the Department determines that a more frequent schedule is necessary;

(2) In general, the Department will review 10 percent of the low income files. No less than 5 files and
no more than 20 files will be reviewed,

(3) The exterior of the property, all building systems and 10 20-percent but no more than 35 of the
Development's Low Income Units will be physically inspected to determine compliance with HUD's
Uniform Physical Condition Standards;

(4) Bach Development shall submit an annual report in the format prescribed by the Department;

(5) Reports to the Department must be submitted electronically as required in §60.105 of this chapter;

(6) Compliance monitoring fees will continue to be submitted to the Department annually in the
amount stated in the LURA;

(7) All households must be income qualified upon initial occupancy of any Low Income Unit. Proper
verifications of income are required, and the Department's Income Certification form must be
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completed unless the Development participates in the Rural Rental Housing Program or a project based
HUD program;

(8) Rents will remain restricted for all Low Income Units. After the Compliance Period, utilities paid
to the owner can be accounted for in the utility allowance. The tenant paid portion of the rent plus the
applicable utility allowance must not exceed the applicable limit;

(9) All additional income and rent restrictions defined in the LURA remain in effect;

(10) Other requirements defined in the LURA, such as the provision of social services or serving
special needs households, will remain in effect;

(11) The Owner shall not terminate the lease or evict low income residents for other than good cause;
and

(12) The total number of required Low Income Units must be maintained Development wide.

(c) After the first fifteen (15) years of the Extended Use Period, certain requirements will not be
monitored as detailed in paragraphs (1) — (4) £3)-of this subsection.

(1) The student restrictions found in §42(i)(3)(D) of the Code. An income qualified household
consisting entirely of full time students may occupy a Low Income Unit;

(2) The building applicable fraction found in the Development's Cost Cettification and/or the LURA.
Low income occupancy requirements will be monitored Development wide, not building by building;
and

(3) Houschold transfers between buildings restricted by §42(g)(1). All households, regardless of HTC
income level designation, will be allowed to transfer between buildings with the Development.

(4) The Department will not monitor the Development’s application fee after the Compliance Period is
over,

(d) Unless specifically noted in this section, all requirements of this chapter and §42 of the Internal
Revenue Code remain in effect for the Extended Use Period. These Post Year 15 Monitoring Rules
apply only to the Housing Tax Credit Developments administered by the Department. Participation in
other programs administered by the Department may require additional monitoring to ensure
compliance with the requirements of those programs.

§60.121. Material Noncompliance Methodology.

(a) The Department maintains a compliance history of each monitored Development in the
Department's Compliance Status System. Developments with more than one program administered by
the Department are scored by program. The Development will be considered in Material
Noncompliance if the score for any single program exceeds the Material noncompliance threshold
Hmit-for that program.

(b) A Development will not be assigned the scores noted in this section until after the Owner has been
provided a written notice of the noncompliance and provided a corrective action deadline to show that
either the Development was never in noncompliance or that the noncompliance event has been
corrected.

(¢) This section identifies all possible noncompliance events for all programs monitored by the
Physical Inspection and Compliance Monitoring Sections of the Compliance and Asset Oversight
Division—Department. However, not all issues listed in this section pertain to all Developments. In
addition, only certain noncompliance events are reportable on Form 8823. Those events that are
reportable under the HTC program on Form 8823 are so indicated in subsections (k) and (j) of this
section. '

(d) For HTC Developments, all Forms 8823 issued by the Department will be entered into the
Department's Compliance Status System. However, Forms 8823 issued prior to January 1, 1998 will
not be considered in determining Material Noncompliance.
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(¢) For all programs, a Development will be in Material Noncompliance if the noncompliance event is
stated in this section to be Material Noncompliance. The Department may take into consideration the
representations of the Applicant regarding monitoring notices and owner responses roneomphanee
events; however, unless an owner can prove otherwise, the compliance records of the Department shall
be presumed to be correct.

(f) All Developments, regardless of status, that are or have been administered, funded, or monitored by
the Department are scored even if the Development no longer actively participates in the program, with
the exception of properties in the FDIC's Affordable Housing Disposition Program.

(g) A Development's score will be reduced by the number of points needed to be one point under the
Material Noncompliance threshold provided that all issues of noncompliance are corrected and the
owner has a pattern of timely responding within the correction period to Department requests for
corrective action, However, prior to a reduction in score, HOME or HTF funded properties will have
their LURA extended to ensure the full affordability period will be achieved. If the Development
owner does not agree to this, then the score will not be reduced. Forms 8823 will be sent to the IRS for

HTC propernes as aDDroprlate. regardless of score.:

(h) Noncompliance events are categorized as either "Development events” or "Unit/building events.”
Development events of noncompliance affect some or all the buildings in the Development; however,
the Development will receive only one score for the noncompliance event rather than a score for each
building. Other noncompliance events are identified individually by Unit and will receive the
approptiate score for each Unit cited with an event. The Unit scores and the Development scores
accumulate towards the total score of the Development. Violations under the HTC program are
identified by Unit; however, the building is scored rather than the Unit and the bulldmg will receive the
noncompliance score if one or more of the Units are in noncompliance.

(i) Uncorrected noncompliance events, if applicable to the Development, will carry the maximum
number of points until the noncompliance event has been reported corrected by the Department. Once
reported corrected by the Department, the score will be reduced to the "corrected value," Corrected
noncompliance will no longer be included in the Development score three years afier the date the
noncompliance was reported corrected by the Department.

(i) Each noncompliance event is assigned a point value, The possible events of noncompliance and
associated "corrected" and "uncorrected” points are listed in subsection (k) of this section.

(k) Figure: 10 TAC §60.121(k) lists events of noncompliance that affect the entire Development rather
than an individual Unit. The first column of the chart identifies the noncompliance event. The second
column identifies the number of points assigned this event while the issue is uncorrected. Material
Noncompliance for a HTC Development is 30 points. Material Noncompliance for a non HTC
property with 1 to 50 low income units is 30 points. Material Noncompliance for a non HTC property
with 51 to 200 Low Income Units is 50 points, Material Noncompliance for non HTC properties with
201 or more Low Income Units is 80 points. The third column lists the number of points assigned to
this event when the issue is corrected until three years after correction. The fourth column indicates
what programs the noncompliance event applies to. The last column indicates if the issue is reportable
on Form 8823 for HTC Developments.
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Figure: 10 TAC §60.121(k)
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The Development
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Quality Standards

inspection

Development has Material 10 All No
failed to establish |[Noncompliance programs

and maintain a . HFC

reserve account in
accordance with
§1.37 of this title

Development 10 3 HTC No
substantially
changed the scope
of services as
presented at initial
Application
without

prior Department
approval

Change in 10 3 All No
Ownership or programs
General Partner
without proper
notification to and
approval of
Department

Failure to provide 10 3 HTC No
a

notary public as
promised at

Application

Violations of the 3 1 HTC Yes
Unit Vacancy

Rule

Casualty loss o - 0 All Yes

programs

(1) Figure: 10 TAC §60.121(1) lists 10 events of noncompliance associated with individual Units. The
first column of the chart identifies the noncompliance event. The second column identifies the number
of points assigned this event while the issue is uncorrected. Material Noncompliance for a HTC
property is 30 points. Material Noncompliance for a non HTC property with 1 to 50 low income units
is 30 points. Material Noncompliance for a non HTC propetty with 51 to 200 Low Income Unis is 50
points, Material Noncompliance for non HTC properties with 201 or more Low Income Units is 80
points. The third column lists the number of points assigned this event when the issue is corrected until
three years after the event is corrected. The fourth column indicates what programs the noncompliance
event applies to. The last column indicates if the issue is reportable on Form 8823 for HTC
Developments.
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Figure: 10 TAC §60.121(1)
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Eligibility
Certification
Development 10 3 HTC Yes
evicted or HOME
terminated the
tenancy of a
low income
tenant for other
than good cause

Household 3 1 HOME NA
income
increased above
80% at
recertification
and Owner
failed to
propetly
determine rent

§60.122. Previous Participation Reviews.

(a) Prior to providing any Department assistance, executing a Carryover Allocation Agreement,
approving a transfer in ownership, or processing a request for a Qualified Contract, the Pertfolio
Management-and-Compliance and Asset Oversight Division will conduct a previous participation
review to determine if the requesting entity controls a rental development that is in Material
Noncompliance, owes the Department any fees, is 60 days delinquent on a loan payment, has a past
due single audit or single audit certification form, or has any unresolved eutsianding-audit or
monitoring findings identified by the Contract Monitoring Section of the Compliance and Asset
Oversight Division. issues-or-any-uneorreeted-issves-ofnoncomplianee—Previous participation reviews
will also be conducted if more than 120 days elapse between Board approval of an Application and a
loan closing. Assistance includes but is not limited to allocating any Department funds or tax credits,
with the exception of Community Services Block Grant funds, permitting the transfer of Ownership of
a property, engaging in loan or contract modifications that result in increased funding, and providing
incentive awards.

(b) HTC Developments with any uncorrected issues of noncompliance or with pending notices of
noncompliance, will not be issued Form 8609s, Low Income Housing Credit Allocation Certification,
until the noncompliance is corrected. '

(c) If during the previous participation review an uncorrected issue of noncompliance required by the
HOME final Rule is identified on a HOME Development monitored by the Department, the entity
requesting assistance will be notified of the issue and provided & 5 business days peried-to submit all
necessary corrective action to cure the violation(s). The notification will be in writing and may be
delivered by email. If the requesting entity does not cure the violation(s) issues, the Application for
assistance will be terminated. If the Application is terminated, the Board applieant-has the ability to
reinstate the Application for consideration appeal-as provided in §60.126(a) +-7of this rule. title:

(d) If during the previous participation review, the Department determines that the requesting entity
owes the Department any fees, is 60 days delinquent on a loan payment, has a past due audit or audit
certification form, has unresolved audit or monitoring findings identified by the Contract Monitoring
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section of the Compliance and Asset Oversight division, or has control of an existing Development
monitored by the Department that is in Material Noncompliance, the entity requesting assistance will
be provided 5 business days to submit all necessary cotrective action, fees, bring their loan current,
single audit or audit certification to cure the violation(s). If the requesting entity does not cure the
issue(s), the Application for assistance will be terminated. If the Application is terminated due to
Material Noncompliance, the Board has the ability to reinstate the application for consideration as
provided in §60.126(b} of this rule.

(e) If during the previous participation review, the Department determines that the requesting entity is
on the Department's or the Department of Housing Urban Development's debarred list, the Application
for assistance will be terminated. An application properly terminated for this reason cannot be
reinstated for con51derat10n

(fg) Treatment of previously owned Developments during a Previous Participation review:

(1) The Department will not take into consideration the score of a Development transferred by the
applicant over three years ago.

(2) The Department will not take into consideration the score of a Development whose Affordability
Period ended over three years ago.

(3) The Department will not take into consideration scores attributed to Developments for
noncompliance with FDIC's Affordable Housing Disposition Program.

(4) If the Development was transferred less than three years ago, the Department will determine the
score for the noncompliance events with a date of noncompliance identified during the applicant's
period of Ownership. If the points associated with the noncompliance events identified during the
applicant's period of Ownership exceed the threshold for Material Noncompliance, the Application will
not be recommended.

(gh) Date for determining of Material Noncompliance. Previous participation reviews will be
conducted prior to the Board meeting when funds will be awarded. The score is effect at the
completion of the previous participation review process (which includes the S day period referenced in
subparagraph (d)) will be used to determine if the Application for assistance will be terminated.
Previous participation reviews are not required to be performed if less than 120 days have elapsed

s1nce the last review, prov1ded there is no change in the org;amzatlonal structure, Fer HTC

(h) Treatment of units of government during a previous participation review. If a city, county or local
government applies for assistance from the Department a previous participation review will be
conducted. If the city, county or unit of government controls a rental property that is in Material
Noncompliance, owes the department any fees, is 60 days delinquent on a loan payment, has a past due
audit or audit certification form or has unresolved audit or monitoring findings from a department or
other review, the process described in subparagraph (d) will be followed. However, the previous
participation of individual elected officials will not be considered provided that they are not the
contract executor for the Application being considered for funding.

(i) Treatment of nonprofits during a previous participation review. If a nonprofit applies or is
associated with an Application for assistance from the Department a previous participation review will
be conducted. If the nonprofit controls a rental property that is in Material Noncompliance, owes the
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Department any fees, is 60 days delinquent on a loan payment, has a past due audit or audit
certification form or has unresolved audit or monitoring findings identified by the Contract Monitoring
section of the Compliance and Asset Oversight division, the process described in subparagraph (d) will
be followed. If it is determined that the Executive Director, Chair of the Audit Committee, Board Chair
or any member of the Executive Committee of the nonprofit controls a rental property that is in
Material Noncompliance, owes the Department any fees, is 60 days delinquent on a loan payment, has
a past due audit or audit certification form or has unresolved audit or monitoring findings identified by
the Contract Monitoring Section of the Compliance and Asset Oversight division, the process
described in subparagraph (d) will be followed. If within the 5 day period, the party with
noncompliance resigns from the Board or organization requesting assistance, the noncompliance will
not be taken into consideration, If it is determined that any member of the Board of the Nonprofit is on
the Department's or the Department of Housing Urban Development's debarred list, the Application for
assistance will be terminated.

§60.123. Alternative Dispute Resolution (ADR).

(a) It is the Department’s policy to encourage the use of appropriate alternative dispute resolution
procedures (ADR) to assist in resolving disputes under the Department's jurisdiction. If at any time an
applicant or other person would like to engage the Department in an ADR process, the person may
send a proposal to the Department's Dispute Resolution Coordinator. For additional information on the
Department's ADR Policy, see the Department's General Administrative Rule on ADR at §1.17 of this
title.

(b) In all phases of monitoring, (construction and throughout the entire Affordability Period) if a
potential issue of noncompliance has been identified, Owners will be provided a written notice of
noncompliance. In general, The Department will provide up to a ninety (90) day corrective action
period which can and will be extended for an additional ninety (90) days if there is good cause and the
Owner requests an extension during the corrective action period.

(¢) Owners must respond to the Department's notice of noncompliance. If an Owner does not respond,
this ADR process which is explained in this section cannot be initiated. _

(d) If an Owner does not agree with the Department's assessment of compliance, they should clearly
explain their position and provide as much supporting documentation as possible. If the position is
reasonable and well supported, the issue of noncompliance will be cleared with no further action taken,
i.e. for HTC properties, Form(s) 8823 will not be filed with the Internal Revenue Service and the issue
will not be scored in the Department's compliance status system.

(e) If an Owner's response indicates disagreement with the Department's assessment of noncompliance,
but does not appear to be a valid concern to the Department, staff will notify the Owner in writing of
their right to engage in ADR. The Owner must respond in five (5) days and request ADR. In addition,
the owner must request an extension of the corrective action deadline, if one is still available. If the
owner does not respond to the staff's invitation to engage in ADR, the Department's assessment of the
violation is final.

(f) The Department must meet the Treasury Regulation requirement found in §1.42-5 and file Form
8823 within forty-five (45) days after the end of the corrective action period. Therefore, it is possible
that the Owner and Department may still be engaged in ADR. In this circumstance, the Form 8823 will
be filed. However, it will be sent to the IRS with an explanation that the owner disagrees with the
Department's assessment and is pursuing ADR. All Owner supplied documentation supporting their
position will be supplied to the IRS. Although the violation will be reported to the IRS within the
required timeframes, it will not be scored in the Department's compliance status system pending
outcome of ADR.
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(g) ADR is not an appropriate format for matters regarding interpretations of laws, regulations and

rules. ADR can only be used when parties could reach consensus.

§60.124. Liability.

Compliance with the program requirements, including compliance with §42 of the IRC, is the sole
responsibility of the Development Owner. By monitoring for compliance, the Department in no way
assumes any liability whatsoever for any action or failure to act by the Development Owner, including
the Development Owner's noncompliance with §42 of the IRC, the Fair Housing Act, §504 of the
Rehabilitation Act of 1973, HOME program regulations, BOND program requirements, and all other
programs monitored by the Department.

§60.125. Applicability.
Unless otherwise noted, these provisions apply to all Developments administered by the Department.

§60.126. Temporary Suspension of §60.122 Waiver.

(a) An entity whose request for assistance is terminated under §60.122 may request reinstatement of
the Application for consideration. The request must be in writing and must be submitted to the
Department within three (3) days of the date of the Department’s letter notifying the requesting entity
of the termination/denial. A timely filed request for reinstatement shall be placed on the agenda for the
next Board meeting for which it can be propetly posted,

(b) If an Application for assistance was terminated under subparagraph §60.122 of this rule, the Board
may consider reinstatement of the application enly in the event that it determines, after consideration
of the relevant, material facts and circumstances that:

1. it is in the best interests of the Department and the State to proceed with the award;

2. the award will not present undue increased program or financial risk to the Department or

State;

3. the applicant is not acting in bad faith; and

4. the applicant has taken reasonable measures within its power to remedy the cause for the
termination.
(¢) Reinstatement of a terminated Application merely makes the Application eligible to be considered

and does not, in and of itself, constitute approval.

§60.127. Temporary Suspension of other sections of this rule
(a) Temporary Suspensions of other sections of this rule may be granted if the Board finds one or motre
of the following factors:

1. A natural disaster or other act of God has made the application of the Rule infeasible for a
period of time and the Governor of Texas or President of the Untied States has previously made a
disaster declaration in the area during the relevant time period;
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2. Due to documented shortages in items necessary to complete the requirements of the rule,
the owner/applicant was unable to meet the rule requirements, this would include but not be limited to
a shortage of labor, building materials, or public utilities available;

3. A federal rule has changed that significantly changed the ability of the owner/applicant to
deliver the services required at the time the property was placed in service or began operation—note
that the Board cannot waive the rule itself and the owner must comply, but the Board may suspend the
compliance score related to the violation in this situation: '

4. When a property has been subjected in part to_a governmental action such as partial
condemnation through no fault of the owner/applicant, eminent domain, or zoning changes that do not
allow corrections required.

(b) Under no circumstances can the Board suspend for any period of time compliance with the HOME
Final Rule or regulations issued by HUD when required by federal law.

(¢) Under no circumstances can the Board suspend for any period of time treasury regulations, IRS
publications controlling the submission of Form 8823, or any sections of 26 U.S.C. §42

(d) Examples of items the Board could temporarily suspend include: the requirement to report online,
requirement to use Department approved forms, sampling size requirements for agency calculated
utility allowance, or the requirement to repay overcharged rent on a HTF property.
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BOARD ACTION REQUEST
September 3, 2009

Action Item

Presentation, Discussion and Possible Approval of Commitments for the Housing Tax
Credit Assistance Program (TCAP).

Requested Action

Approve, deny or approve with modifications or conditions Tax Credit Assistance
Program Awards to supplement existing allocations of 2007, 2008 or 2009 competitive
tax credits.

Background

The American Recovery and Reinvestment Act of 2009 provides for dedicated funds to
assist in the development of properties that had been awarded low income housing tax
credits (“LIHTCs”) between October 1, 2006, and September 30, 2009. These funds will
be issued through the U.S. Department of Housing and Urban Development (HUD) under
a plan approved by HUD on July 21, 2009 and under an agreement executed by the
Department. Through this agreement the Department is able to award $148,354,769 in
TCAP funds. All of the funds must be used or returned to HUD by February 16, 2012.

Earlier this summer, the Board approved the Plan, Policy, and Policy Supplement
(“TCAP Policy”) for the administration and distribution of these funds. The Policy
prioritizes developments that are ready to proceed, leveraging of other resources,
previous tax credit priority scoring, and development in Rural areas. Additionally, the
Policy identified three TCAP financing tools: Equity Bridge Zero Percent Loans,
Permanent Loan Replacement Loans, and Tax Credit Replacement Forgivable Loans.

In accordance with the TCAP Policy, applicants who had an active allocation,
determination notice, or forward commitment awarded in 2007 or 2008 were given the
opportunity to apply for TCAP prior to the allocation of the 2009 competitive LIHTC
awards in the first round of the TCAP award process. The deadline for the first round of
applications was extended one week to July 24, 2009 and 57 applications requesting over
$210M in TCAP funds were received by the deadline. Three of these applications have
formally withdrawn and one application has been terminated due to ineligibility.

Applicants could apply for more than one of the TCAP financing tools. In total, nine (9)
applications totaling $21,967,150 requested Equity Bridge Loans, thirty-seven (37)
applications totaling $111,906,071 requested Permanent Loan Replacement loans, and
twenty-five (25) applications totaling $79,416,292 requested Tax Credit Replacement
loans. Several applications proposed multiple scenarios and the log reflects one funding
scenario for each application. It is also worth noting that 35 applicants initially applied
for both TCAP and Tax Credit Exchange financing. Staff is in the process of reviewing




these applications however this review is not complete due to the significant number of
apparent changes for which clarification is being sought. In addition, several applicants
have subsequently withdrawn choosing instead to participate in the Tax Credit Exchange
Program and staff believes that a significant number of additional withdrawals may
ultimately occur which will reduce the level of oversubscription of the first round
considerably. Active TCAP applications that also submitted Notices of Intent to
Exchange total $126,452,377 in TCAP funding requests.

Attached is a current listing of the applications requesting TCAP funding broken down
by At Risk and by region. While $22,253,215 in funds were able to target At Risk
developments, only $13,606,416 in requests were made. The undersubscribed portion of
funds will be transferred and added to the amount available for regional allocation and
statewide collapse.

Staff will continue to review and evaluate each eligible application in priority based upon
the verified score. The Department’s Compliance and Asset Oversight Division will be
consulted to determine if applicants have issues which could make the applicant’s
application ineligible for funding.

Recommendation

Staff recommends the approval of the award of Tax Credit Assistance Program funds to
the eligible applicants referenced in the Texas TCAP Round 1 Applications Log subject
to the completion of Staff’s review and evaluation of score, threshold, underwriting and
previous participation.



Texas TCAP

Round 1 Applications Log

TCAP
Project Previous Requested Total Funds self Funded in Rural | Funded in SW
Region| R/U| Number TDHCA# Project Name Exchange | Equity Bridge Perm Loan HTC Replce Requested score Over/Under Funded Initially Collapse Collapse
At Risk $22,253,215
6|U 09742 08414 Chateau Village Apartments $0 $1,100,000 $0 $1,100,000| 662 $ 1,100,000
11{U 09720 Candlewick Apartments Yes $1,720,000 $0| $1,500,000 $3,220,000] 631 $ 3,220,000
9|U 09702 Oak Manor/ Oak Village Apartments Yes $0 $2,600,000 $0 $2,600,000| 601 $ 2,600,000
3[U 09725 Residents at Stalcup Yes $3,296,963 $0 $0 $3,296,963| 579 $ 3,296,963
13|U 09747 Suncrest Apartments Yes $0 $0| $3,389,453 $3,389,453| 433 $ 3,389,453
Total At Risk 2 2 2  $13,606,416 5 $8,646,799 $13,606,416
REGION 1
1|U 09746 08414 Jason Avenue Residential $0| $2,200,000 $0 $2,200,000| 395 |$ (147,341) $ 2,200,000
1|U $0 $ (147,341)
1|R $0
1|R $0
REGION 2
2|U 09751 08142 Anson Park Seniors - WITHDRAWN Yes $0| $4,102,029 $0 $0| 461 |$ 1,122,798 | $ - $ =
2|V $0 $ 1,122,798 | $ -
2|R 09717 07194 377 Villas Yes $0 $0| $6,574,682 $6,574,682| 484 |$ (5,107,053) $ 6,574,682
2|R $0 $ (5,107,053)
REGION 3
3[U 09711 07001 Fairway Crossing Yes $0 $0| $1,352,350 $1,352,350| 746 |$ 23,888,493 |$ 1,352,350
3(u 09724 08233 Heritage Park Vista Yes $4,000,000 $0 $0 $4,000,000( 645 |$ 19,888,493 | $ 4,000,000
3[u 09739 |07303/08096|Villas on Raiford Yes $0 $0| $3,957,039 $3,957,039] 540 |$ 15,931,454 |$ 3,957,039
3[U 09740 08193 Sphinx at Fiji Senior $0| $5,550,000 $0 $5,550,000f 490 |'$ 10,381,454 | $ 5,550,000
3[u 09733 08205 Wind River $0| $4,950,523 $0 $4,950,523| 489 |$ 5,430,931 |$ 4,950,523
3[U 09721 |08273/09023|Four Seasons at Clear Creek $0| $5,365,000 $0 $5,365,000| 447 |'$ 65,931 | $ 5,365,000
3[u 09712 |07091/08947|City Walk at Akard $0 $750,000( $3,337,015 $4,087,015( 328 | $ (22,035,664)
3[R 09737 08184 Washington Hotel Lofts $1,709,812 $0 $506,819 $2,216,631] 632 |$ 1,474,732 |$ 2,216,631
3|R 09715 |08154/09010(Pioneer Crossing at Mineral Wells Yes $0 $0| $5,300,934 $5,300,934| 606 |$ (3,826,202) $ 5,300,934
3[R 09749 08100 The Grand Reserve Seniors- Waxahachie Comm( $0 $3,420,000 $0 $3,420,000| 587 |$ (7,246,202)
3[R 09741 08264 Cambridge Crossing Yes $0 $0| $4,842,190 $4,842,190| 505 | $ (12,088,392)
3[R 09750 060419 |Gardens of Weatherford $0 $750,000 $607,890 $1,357,890( 190 | $ (13,446,282)
REGION 4
4lu $0
4|u $0
4R 09743 08258 Lexington Court Phase I Yes $0 $400,000 $896,300 $1,296,300] 650 |$ 1,597,636 |$ 1,296,300
4R 09703 |08240/09019Timber Village Apartments || $0| $1,550,000 $0 $1,550,000| 645 |$ 47,636 | $ 1,550,000
REGION 5
5(U 09754 08417 Seville Apartments Yes $1,500,000 $800,000 $0 $2,300,000f 625 |$ (1,206,537) $ 2,300,000
5(U 09753 08416 Timber Edge (fka Park Shadows Apa Yes $2,100,000]  $1,300,000 $0 $3,400,000| 525 |$ (4,606,537)
5[R 09700 08174 Oakleaf Estates $0 $529,396 $0 $529,396| 563 [$ 1,564,741 | $ 529,396
5[R $0
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Texas TCAP

Round 1 Applications Log

TCAP
Project Previous Requested Total Funds self Funded in Rural | Funded in SW
Region| R/ U| Number TDHCA# Project Name Exchange | Equity Bridge Perm Loan HTC Replce Requested score Over/Under Funded Initially Collapse Collapse
REGION 6
6|U 09706 07203 Melbourne Apartments Yes $4,654,914|  $3,652,800 $0 $8,307,714| 530 |'$ 19,080,203 [ $ 8,307,714
6|U 09701 08198 Highland Manor Yes $1,800,000|  $2,994,529 $0 $4,794,529( 510 |'$ 14,285,674 | $ 4,794,529
6|U 09755 08101 Jackson Village Retirement Center Yes $0| $3,760,000 $0 $3,760,000f 495 |'$ 10,525,674 | $ 3,760,000
6|U 09729 [07300/08922|Wentworth Apartments Yes $0|  $5,200,000 $0 $5,200,000( 486 |'$ 5325674 |$ 5,200,000
6|U 09732 08140 Premier Woodfair Yes $0 $0]$10,218,580| $10,218,580| 466 |[$ (4,892,906)
6|U 09734 08303 Heritage Square Yes $0 $0| $3,292,526 $3,292,526| 441 |$ (8,185,432)
6|U 09728 08603 West Oaks Seniors Apartments $0|  $2,400,000 $0 $2,400,000| 350 | $ (10,585,432)
6|R 09744 08254 Montgomery Meadows Phase Il Yes $0 $725,000(  $935,300 $1,660,300f 614 |$ 1944880 ($ 1,660,300
6|R 09736 08304 Park Place Yes $0 $0| $4,584,407 $4,584,407( 504 |$ (2,639,527) $ 4,584,407
REGION 7
7|V 09709 08253 Creekside Villas Senior Village Yes $0|  $3,500,000 $0 $3,500,000f 559 |'$ 3,726,263 | $ 3,500,000
7|V 09756 |08134/09008(The Huntington $0| $1,350,000 $243,040 $1,593,040( 552 |'$ 2,133,223 |$ 1,593,040
7|V 09726 07612 Residences at Onion Creek $0| $2,500,000 $0 $2,500,000] 395 |$ (366,777) $ 2,500,000
7|R 09752 08181 Park Ridge Apartments Yes $0 $0| $5,924,000 $5,924,000| 496 |$ (4,854,799) $ 5,924,000
7|R $0 $ (4,854,799)
REGION 8
8|u 09745 08257 Constitution Court Yes $0 $200,000( $2,350,000 $2,550,000| 556 |$ 1,588,297 [$ 2,550,000
8|U 09722 [08280/09024|Costa Esmeralda $0|  $5,200,000 $0 $5,200,000{ 486 |$ (3,661,703) $ 5,200,000
8|R $0
8|R $0
REGION 9
9|U 09727 [08418/09402|The Mirabella - TERMINATED $0| $6,175,000 $0 $0[ 320 |'$ 7,467,789 | $ =
9lU 09723 08413 CityView Apartment Homes $0 $0| $2,709,672 $2,709,672( 200 |'$ 4,758,117 | $ 2,709,672
9|R 09718 07242 Paseo de Paz Yes $0| $2,441,660 $0 $2,441,660| 660 |$ (907,104) $ 2,441,660
9|R 09716 08135 Gardens at Clearwater Yes $0| $3,975,000 $0 $3,975,000] 553 |$ (4,882,104)
9|R 09714 07604 Terraces at Cibolo Yes $0 $0 $514,854 $514,854| 545 [$ (5,396,958)
REGION 10
10|U $0
10|U $0
10|R $0
10|R $0
REGION 11
11|V 09748 [060117/07094Mesquite Terrace Apartments $0| $2,736,593 $0 $2,736,593| 501 |$ 8,144,170 [$ 2,736,593
11|V 09738 08151 Parkview Terrace Yes $0| $1,100,000| $8,379,340 $9,479,340( 214 |$ (1,335,170) $ 9,479,340
11|V 09705 08158 The Villas at Beaumont Yes $0 $600,000( $3,000,000 $3,600,000f 200 |$ (4,935,170)
11|R 09719 [07227/08916|Champion Homes at La Joya Yes $0 $0| $2,866,531 $2,866,531( 590 |'$ 2,267,365 |$ 2,866,531
11|R 09735 08302 Leona Apartments Yes $0 $0| $1,153,025 $1,153,025( 560 |$ 1,114,340 |$ 1,153,025
11|R 09731 [07178/08905|Aurrora Meadows -WITHDRAWN Yes $0| $4,278,041 $0 $0[ 377 |'$ 1,114,340 | $ -
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Texas TCAP

Round 1 Applications Log

TCAP
Project Previous Requested Total Funds self Funded in Rural | Funded in SW
Region| R/U| Number TDHCA# Project Name Exchange | Equity Bridge Perm Loan HTC Replce Requested score Over/Under Funded Initially Collapse Collapse
11|R 09730 08176 Maeghan Pointe - WITHDRAWN Yes $0 $5,450,500 $0 $0[ 359 |'$ 1,114,340 | $ -
REGION 12
12|V 09757 08300 Blackshear Homes $1,185,461 $0 $0 $1,185,461] 600 |$ 146,070 | $ 1,185,461
12|U 09713 08138 River Place Apartments $0 $0 $980,345 $980,345| 584 |$ (834,275)
12|R $0
12|R $0
REGION 13
13|V 09704 08183 Desert Villas Yes $0 $3,100,000 $0 $3,100,000{ 498 |'$ 1,270,565 |$ 3,100,000
13|U 09708 |08160/09028|Tres Palmas $0 $7,600,000 $0 $7,600,000| 448 | $ (10,700,000) $ 7,600,000
13|V 09707 08161 Canutillo Palms - WITHDRAWN $0 $7,600,000 $0 $0[ 438 | $ (6,329,435)
13|R $0
13|R $0
Regional Totals 7 35 23 $172,077,527 52 $ 75,884,104 $ 14,940,342 $ 39,164,681
Grand Total 35 9 37 25 $185,683,943 57 $ 89,490,520 $ 14,940,342 $ 39,164,681
$ 4,759,226 $ 143,595,543
$ 148,354,769
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BOARD ACTION REQUEST
September 3, 2009

Action ltem

Presentation, Consideration, and Possible Approval to Return of Tax Credit Authority to
the Treasury for Exchange Program Funds.

Required Action

Approve, amend, or take no action on the proposed plan to accept the return of 2007,
2008 and some of the 2009 competitive Low Income Housing Tax Credit allocation and
return the Department’s authority to allocate such credits to the U. S. Treasury in order to
receive Exchange Program funds.

Background

The American Recovery and Reinvestment Act of 2009 provides that State Allocating
Agencies may return all unused 2007 and 2008 competitive 9% tax credits and up to 40%
of the 2009 allocation to the U.S. Treasury in exchange for cash grants at a rate of $0.85
per dollar of tax credit returned. These funds will be accessed from the U.S. Treasury
Department pursuant to an agreement to be entered into with the Department. The Board
adopted the Department’s Exchange Policy and Policy Supplement (collectively the
“Exchange Policy”) on July 30, 2009.

The Exchange Policy called for potential exchange participants to provide the
Department, by August 7, 2009, notice of their intent to return tax credits and request
exchange funding. The Department received 120 notices; however, 12 requests have so
far been identified as potentially ineligible either because the potential participants had
not received a tax credit allocation, had previously returned their tax credit allocation,
had placed their tax credit development in service prior to January 1, 2009, or proposed
to return less than 100% of their tax credit allocation. Despite limitations and
disincentives on applying for both the Tax Credit Exchange Program and the Tax Credit
Assistance Program, 35 applicants have applied for both programs, in some cases as an
alternative parallel route and in others in a highly incompatible combination. Staff has
contacted such dual applicants and requested such applicants to provide their program
preference if only one can be had. Moreover, Staff has identified numerous discrepancies
in the amounts identified in the notices compared to the amounts reflected in the
Department’s records and is in the process of reconciling those figures.

The Department’s Exchange Policy provided incentive exchange pricing for
developments that chose to provide additional units affordable to households earning not
more than 30% of the area median income. Based on the information provided in the
notice of intent, 50 applicants chose not to target any additional 30% units, 23 chose to
target 10% more 30% units, and 47 applicants chose to restrict an additional 20% of their
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units to households earning 30% or less of the area median income. These applicants
have yet to be reevaluated to determine if their transactions, with the additional deep rent
targeting, will remain financially viable.

Staff is recommending the acceptance of the return of 45 allocations from 2007 and 2008
totaling $37,820,216 in annual tax credits. These credits will be exchanged for
$321,471,836 in Treasury grant funds and will be available to award all 45 applicants in
accordance with the Department’s Exchange Policy fulfilling their request for
$313,444,271 in Exchange Program awards at a future Board meeting.

In addition three 2008 awardees also had additional 2009 credits (as a result of exceeding
the $2M allocation cap in 2008) and, therefore, are also returning $560,299 in 2009 tax
credits. The net proceeds from the exchange and re-award of treasury grant funds,
$8,027,565, will be used to fund 2009 Exchange requests. In particular, there are four
2008 forward commitments which received an allocation from the 2009 funding pool but
prior to the July allocation that are eligible for exchange with priority ahead of the
remainder of the 2009 pool of applicants in accordance with the Board’s previous
direction. These four transactions represent $3,149,459 in 2009 tax credits to be returned
and $24,529,642 in Exchange funds requested.

Of the 74 applications awarded tax credits at the July 2009 Board meeting, 59 submitted
a notice of intent to return $57,177,434 in 2009 credits which when combined with the
additional 2009 allocations and forwards mentioned above result in a total potential
return of 2009 credit of $60,887,192. This amount is more than the 40% that can be
exchanged. In fact this amount is more than 100% of regular allocation due to receiving
notice of intent to return from applicants who have received an allocation as a result of
the supplemental Hurricane lke Tax Credits. In light of this significant demand for
Exchange funds, Staff is recommending that the maximum 40% of 2009 credits be
returned in the amount of $22,380,816 resulting in $190,236,936 in Exchange grant
funds. In addition, prior year funds that were returned and reallocated in July total
$4,785,148 and 100% of these can be returned for an additional $40,673,758 in Exchange
Grant funds.

The following chart summarizes the sources and amounts of recommended Exchange
funds:

Credits to be returned Exchange proceeds
2007 and 2008 developments $37,820,216 $321,471,836
Prior year returned credits $ 4,785,148 $ 40,673,758
40% of 2009 allocation $22,380,816 $190,236,936

Totals $64,986,180 $552,382,530

All the funds must be used or returned to Treasury by December 31, 2010 and once
exchanged with the treasury may not be re-exchanged back for credits. Staff notes that
the numbers continue to be revised as clarifications come in and that changes will be
provided to the Board prior to the Board meeting. The Department may make more than
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one request to Treasury for Exchange funds if additional future return of credits are made
by current awardees or may reallocated future returned credits as credits in accordance
with the Qualified Allocation Plan.

Recommendation

Approval of the proposed plan to accept the return of 2007, 2008 and some portion of the
2009 competitive Low Income Housing Tax Credit allocation and return the
Department’s authority to allocate such credits to the U. S. Treasury in accordance with
the Department’s Exchange Policy in order to receive Exchange Program funds to be
awarded at a future Board meeting.
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Notice of Intent to Return Credits and
Request Exchange Program Funds Log

. Urban TCAP o7 07 08 08 09 . Credit Exchange
Region Development Name App. . App. . App. 09 Allocation ARRA Request $0.77 $0.81 $0.85 Amount . Comments
Rural Requested Allocation Allocation Available
1D | 1D Returned
2007 and 2008 Developments

9 Las Palmas Gardens Apartments 07095  $696,936 08951  $122,006 $6,961,007 X $818,942  $6,961,007

6 Oak Tree Village 07103 $371,883 08924 $43,327 $3,197,117 X $415,210  $3,529,285

9 West End Baptist Manor Apartments 07173  $316,781 08903 $77,016 $3,347,275 X $393,797  $3,347,275

10 LULAC Hacienda Apartments 07174 $566,203 08904 $58,271 $5,308,029 X $624,474  $5,308,029

11 Aurrora Meadows Yes 07178 $983,288 08905 $207,180 $9,642,000 X $1,190,468 $10,118,978

2 377 Villas Yes 07194 $687,210 08932 $86,282 $5,955,888 X $773,492  $6,574,682

6 Melbourne Apartments Yes 07203 $1,200,000 08908 $241,294 $12,250,999 X $1,441,294 $12,250,999

11 Candlewick Apartments Yes 07226 $981,612 08915 $94,991 $8,720,646 X $1,076,603  $9,151,126

11 Champion Home at La Joya Yes 07227  $481,928 08916 $70,835 $4,477,364 X $552,763  $4,698,486

6 Lexington Square 07246  $347,876 08917 $41,470 $2,997,690 X $389,346  $3,309,441

6 Trinity Garden Apartment Homes 07258  $665,529 08918  $191,766 $7,286,279 X $857,295  $7,287,008

6 Wentworth Apartments Yes 07300 $907,000 08922 $240,914 $9,757,269 X $1,147,914  $9,757,269

3 Villas on Raiford Yes 07303 $465,534 08096 $903,621 $10,542,493 X $1,369,155 $11,637,818

1 StoneLeaf at Dalhart 08091 $784,446 $6,354,013 X $784,446  $6,667,791

6 Jackson Village Retirement Center Yes 08101  $871,959 09026 $116,848 $8,009,336 X $988,807  $8,404,860

6 Mid-Towne Apartments 08128  $314,787 $2,549,775 X $314,787  $2,675,690

7 Alta Vista Apartments 08129  $353,652 $3,005,741 X $353,652  $3,006,042

9 Gardens at Clearwater Yes 08135  $877,483 $7,107,612 X $877,483  $7,458,606

6 Premier on Woodfair Yes 08140 $1,400,283 $10,781,101 X $1,400,283 $11,902,406

2 Anson Park Seniors Yes 08142 $884,554 $7,518,709 X $884,554  $7,518,709

9 Oak Manor/Oak Village Apartments Yes 08150 $1,502,652 $12,171,481 X $1,502,652 $12,772,542
Exch contemplates TCAP; need to revise

11 Parkview Terrace Yes 08151 $1,117,413 $8,410,019 X $1,117,413  $9,498,011 Exchange if no TCAP
Exch contemplates TCAP; need to revise

11 Villas at Beaumont Yes 08158  $424,309 $3,045,556 X $424,309  $3,606,627 Exchange if no TCAP

11 Maeghan Pointe Yes 08176 $1,261,653 $10,219,000 X $1,261,653 $10,724,051

13 Suncrest Apartments Yes 08182  $398,799 $3,389,792 X $398,799  $3,389,792

6 Highland Manor Yes 08198 $1,469,100 $11,312,070 X $1,469,100 $12,487,350

3 Carpenter's Point 08207 $1,401,556 $11,913,226 X $1,401,556 $11,913,226

3 Heritage Park Vista Yes 08233 $1,106,616 09030 $161,776 $10,781,332 X $1,268,392 $10,781,332

10 Buena Vida Senior Village 08235 $929,969 $7,532,749 X $929,969  $7,904,737

7 Creekside Villas Senior Village Yes 08253 $1,418,298 $12,046,356 X $1,418,298 $12,055,533

6 Montgomery Meadows Phase Il Yes 08254  $564,890 $4,575,609 X $564,890  $4,801,565

8 Constitution Court Yes 08257 $1,091,187 $8,838,615 X $1,091,187  $9,275,090

4 Lexington Court Phase Il Yes 08258  $797,573 $6,460,341 X $797,573  $6,779,371

6 Harris Manor Apartments 08260  $791,910 $6,414,471 X $791,910 $6,731,235

8 Towne Center Apartment Homes 08261  $761,125 $6,469,563 X $761,125  $6,469,563

4 Lake View Apartment Homes 08262 $1,150,000 09031 $281,675  $12,169,238 X $1,431,675 $12,169,238

3 Cambridge Crossing Yes 08264  $655,832 $5,023,463 X $655,832  $5,574,572
Amt reflects $0.85 to work; but can't do more|

11 Stardust Village 08294 $491,883 $4,180,587 X $491,883  $4,181,006 30% units

6 Vista Bonita Apartments 08295 $1,273,393 $10,822,758 X $1,273,393 $10,823,841

3 St. Charles Place 08297 $246,664 $2,096,644 X $246,664  $2,096,644

3 Residences at Stalcup Yes 08298 $856,440 $7,279,740 X $856,440  $7,279,740

12 Southern View Apartments 08299 $505,689 $3,893,805 X $505,689  $4,298,357

11 Leona Apartments Yes 08302 $136,650 $1,161,409 X $136,650 $1,161,525

6 Heritage Square Yes 08303 $388,356 $3,131,522 X $388,356  $3,301,026

6 Park Place Apartments Yes 08304 $540,342 $4,334,582 X $540,342  $4,592,907

45 2007 and 2008 TOTAL $8,671,780 $29,148,436 $313,444,271 11 16 18 $37,820,216 $321,471,836

09 Credits from 08 $2M Cap TOTAL $560,299 $560,299
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Notice of Intent to Return Credits and
Request Exchange Program Funds Log

. Urban TCAP o7 07 08 08 09 . Credit Exchange
Region Development Name App. . App. . App. 09 Allocation ARRA Request $0.77 $0.81 $0.85 Amount . Comments
Rural Requested Allocation Allocation Available
1D 1D Returned
2008 Forward Commitments
1 Cedar Street Apartments FWD 09006 $510,685 $3,932,275 X $510,685  $4,340,823
3 Mineral Wells Pioneer Crossing Yes FWD 09010 $855,825 $6,589,853 X $855,825  $7,274,513
7 Park Ridge Apartments Yes FWD 09012 $697,017 $5,645,838 $697,017  $5,924,645
13 Desert Villas Yes FWD 09013  $1,085,932 $8,361,676 X $1,085,932  $9,230,422
Total 08 Forwards $3,149,459  $24,529,642 3 0 $3,149,459 $26,770,402
2009 Developments
1 R Hampton Villages 09101 $1,176,642 $10,001,457 X $1,176,642 $10,001,457
1 U Emory Senior Living Apartments 09179 $986,330 $7,594,741 X $986,330  $8,383,805
1 U  Canyons Retirement Community 09315  $1,025,960 $7,899,892 X $1,025,960  $8,720,660
2 R Villages at Snyder 09105 $1,173,109 $9,992,646 X $1,173,109  $9,971,427
2 R  Gholson Hotel 09164 $369,189 $3,138,106 X $369,189  $3,138,107
2 R-AR Oakwood Apartments 09146 $275,731 $2,343,713 X $275,731  $2,343,714
2 U  Abilene Senior Village 09175 $1,126,281 $8,672,364 X $1,126,281  $9,573,389
3 R  Woodland Park at Decatur 09237 $576,558 $4,439,496 X $576,558  $4,900,743
3 R-AR Crestmoor Park South Apartments 09100 $467,571 $3,042,484 X $467,571  $3,974,354
3 U  Magnolia Trace 09115  $1,000,000 $8,500,000 X $1,000,000  $8,500,000
3 U  Tuscany Villas 09116  $1,000,000 $8,500,000 X $1,000,000 $8,500,000
3 U  Lincoln Terrace 09135 $928,806 $7,894,851 X $928,806  $7,894,851
3 U  Evergreen at Vista Ridge 09172 $1,513,526  $12,259,560 $1,513,526 $12,864,971
3 U  Hacienda Del Sol 09225 $1,067,103 $8,643,535 $1,067,103  $9,070,376
3 U  Taylor Farms 09314 $1,879,930 $14,475461 X $1,879,930 $15,979,405
4 R Turner Street Apartments 09261 $646,840 $5,368,772 X $646,840  $5,498,140
4 U  Millie Street Apartments 09260 $665,000 $5,120,500 X $665,000 $5,652,500
5 R Arbor Pines Apartment Homes 09162 $878,905 $7,119,130 $878,905 $7,470,693
5 R Oakmont Apartments 09184 $910,348 $7,008,978 X $910,348  $7,737,958 Returned Credits on 8/27/09
5 R Lufkin Pioneer Crossing for Seniors 09228 $958,535 $7,380,716 X $958,535  $8,147,548
5 U  Stone Hearst Seniors 09104 $542,549 $4,611,205 X $542,549  $4,611,667
5 U  Grace Lake Townhomes 09183  $1,287,056 $9,909,340 X $1,287,056 $10,939,976
6 R Senior Villages at Huntsville 09120 $496,797 $4,222,352 X $496,797  $4,222,775
6 R-AR Courtwood Apts 09000 $294,508 $2,503,318 X $294,508  $2,503,318
6 R-AR Hillwood Apts 09001 $149,029 $1,266,747 X $149,029  $1,266,747
6 U  Trebah Village 09103  $1,244,034 $9,485,758 X $1,244,034 $10,574,289
6 U  Chelsea Senior Community 09132 $1,956,673  $15,066,382 X $1,956,673 $16,631,721
6 U  Floral Gardens 09142  $1,404,350  $11,936,975 X $1,404,350 $11,936,975
6 U  Sterling Court Senior Residences 09161 $1,818,532  $14,002,696 X $1,818,532 $15,457,522
6 U  Maplewood Village Il 09185  $1,047,582 $8,854,076 X $1,047,582  $8,904,447 Credits Req. $1,149,880 adjusted for UW
6 U Casa Brazoria 09188 $876,319 $7,448,711 X $876,319  $7,448,712
6 U  Sierra Meadows 09193  $1,182,413 $9,104,580 X $1,182,413 $10,050,511
6 U  Brazos Bend Villa 09232 $1,368,982  $11,636,347 X $1,368,982 $11,636,347
6 U  Beechnut Oaks 09242 $1,686,794  $12,988,316 X $1,686,794 $14,337,749
6 U Dixie Gardens 09249  $2,000,000  $16,200,000 $2,000,000 $17,000,000 Withdrew Award on 8/24/09
6 U  Greenhouse Place 09265 $1,461,953  $12,426,601 X $1,461,953 $12,426,601
6 U  Heritage Crossing 09267 $851,779 $6,051,451 X $851,779  $7,240,122
6 U Villas at El Dorado Apts 09312 $1,995,181  $15,533,595 X $1,995,181 $16,959,039
6 U  Champion Homes at Bay Walk 09316 $1,426,915  $10,987,246 X $1,426,915 $12,128,778
7 R San Gabriel Crossing 09310 $928,369 $6,028,000 X $928,369  $7,891,137
7 R-AR Northgate Apts and Rhomberg Apts 09294 $319,092 $2,712,282 X $319,092  $2,712,282
Amt reflects $0.85 to work; but can't do more
7 U  Malibu Apartments 09159  $2,000,000  $17,000,000 X $2,000,000 $17,000,000 30% units
8 R-AR Holland House Apartments 09126 $513,496 $3,953,919 X $513,496  $4,364,716
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Notice of Intent to Return Credits and
Request Exchange Program Funds Log

. Urban TCAP o7 07 08 08 09 . Credit Exchange
Region Development Name App. . App. . App. 09 Allocation ARRA Request $0.77 $0.81 $0.85 Amount . Comments
Rural Requested Allocation Allocation Available
1D | 1D Returned

8 R-AR Village Place Apartments 09147 $205,533 $1,747,030 X $205,533  $1,747,031
8 R-AR Whispering Oaks Apartments 09148 $163,083 $1,386,205 X $163,083  $1,386,206
8 R-AR Autumn Villas 09149 $106,245 $903,082 X $106,245 $903,083
8 R-AR Prairie Village Apartments 09150 $150,471 $1,279,003 X $150,471  $1,279,004
8 R-AR Cherrywood Apartments 09165 $290,139 $2,466,182 X $290,139  $2,466,182
8 U  Tremont Apartment Homes 09163 $1,348,786  $10,385,652 X $1,348,786 $11,464,681
9 R Tierra Pointe 09192  $1,061,463 $8,597,850 X $1,061,463  $9,022,436
10 R  Heights at Corral 09245 $894,750 $5,941,503 X $894,750  $7,605,375
10  R-AR Hyatt Manor | and Il Apartments 09318 $344,536 $2,551,331 X $344,536  $2,928,556
10 U  Arrowsmith Apartments 09158 $444,645 $3,779,482 X $444,645  $3,779,483
10 U  Corban Townhomes 09211 $1,594,705 $11,735342 X $1,594,705 $13,554,993
11 R Legacy Villas 09119  $1,000,000 $8,100,000 X $1,000,000 $8,500,000
11 U  Weslaco Hills Apartments 09180 $1,301,448  $10,021,149 X $1,301,448 $11,062,308
11 U Bowie Garden Apartments 09181 $970,564 $7,473,342 X $970,564  $8,249,794
12 R Gateway to Eden 09136 $476,746 $3,670,944 X $476,746  $4,052,341
12 U  Sage Brush Village 09127  $1,252,049 $10,642,417 X $1,252,049 $10,642,417
59 Total 2009 regular cycle $57,083,930 $454,006,813 29 6 24

Total 2009 regular cycle plus

additional Credits $57,644,229

Total 2009 regular cycle plus

additional Credits plus forwards $60,793,688

07 Awards with Additional 08 Credits

Yes Applicant is keeping original 07 award and
9 Paseo de Paz Apartments 07242 08935 $37,516 $288,873 X $37,516 $318,886 returning 08 additional credits

Applicant keeping original 07 award and

3 Fairway Crossing 07001 08946 $159,100 $1,225,070 $159,100  $1,352,350 returning 08 additional credits

4% HTC Developments Without Credits to Exchange

5 Park Shadow Apartments Yes 08416  $458,728 $3,899,188 X $0 $0
5 Seville Row Apartments Yes 08417  $288,807 $2,454,860 X $0 $0
v Amount exchanged is the additional credit
9 Terraces at Cibolo €S 07604  $55,734 $429152 X $0 $0 request at cost cert
Total 4% HTC $6,783,200 1 0 2

2009 Waiting List Developments (not eligible)

3 Peachtree Seniors 09108 $1,926,574  $15,250,440 X $0 $0

2 Mustang Heights Apartments 09110 $952,875 $7,337,138 X $0 $0

7 Belmont Senior Village 09138  $2,000,000  $17,000,000 X $0 $0

6 Hampshire Court Apartments 09313  $2,000,000 $17,119,259 X $0 $0

6 Deerbrook Place Apartments 09311 $2,000,000 $17,119,259 X $0 $0

Requested Credit Amount: Not Yet
6 Champion Homes at Marina Landing 09317 $1,643,824 $12,657,445 X $0 $0 Underwritten
Total 09 Waiting List $10,523,273  $86,483,541 4 0 2
Previously Returned Credits Prior to 1/1/09

10 American Gl Forum Village | & II 08149  $735,000 $6,247,500 X $0 $0 Returned Credits prior to 2009; Ineligible
120 TOTALS 35 $261,071,839 $1,685,525,336 50 23 47
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