
SUPPLEMENT FOR THE , 2013
BOARD MEETING



Barron’s Branch (#13187), Waco

 



BOARD ACTION REQUEST

MULTIFAMILY FINANCE DIVISION

JUNE 13, 2013

Presentation, Discussion, and Possible Action on Timely Filed Appeals under any of the Department’s 
Program or Underwriting rules

RECOMMENDED ACTION

WHEREAS, a 2013 competitive housing tax credit scoring notice was provided to the 
Applicant for Barron’s Branch (#13187);

WHEREAS, staff identified two (2) points that the Applicant elected but that the 
Application did not qualify to receive under §11.9(c)(6) of the 2013 Qualified Allocation 
Plan related to locating in an Underserved Area (10 TAC §11.9(c)(6)); and

WHEREAS, staff also deducted one (1) point under §11.9(f)(1) for failing to document 
eligibility for the points elected in the Application self score form for locating the 
Development in an Underserved Area; and

WHEREAS, the Applicant appealed the scoring notice and requests that the Board 
award two (2) points under §11.9(c)(1) and not deduct the one (1) point under 
§11.9(f)(1);

NOW, therefore, it is hereby

RESOLVED, the Applicant’s appeal of the scoring notice for Barron’s Branch (#13187) 
for awarding of the two (2) points under 10 TAC §11.9(c)(6), Underserved Area points, 
is hereby denied; and

FURTHER RESOLVED, the Applicant’s appeal of the scoring notice for Barron’s 
Branch (#13187) for assessing a one (1) point deduction under 10 TAC §11.9(f)(1), is 
hereby _____________.

BACKGROUND

At the May 9, 2013 Board meeting, the Board considered action on an agenda item relating to the 
awarding of points for location in an Economically Distressed Area (EDA). An EDA qualifies as an 
Underserved Area for purposes of the awarding of points under 10 TAC §11.9(c)(6)(B). The issues 
revolve around how an Applicant that elected points can sufficiently document eligibility for the point 
item and whether a point deduction should be applied in instances where the Applicant is not found to be 
eligible for the elected points. The Board ultimately directed staff to allow each of applications that 
elected these points come before the Board through the appeal process such that the Board could handle 
them on a case by case basis. Following is a more robust description of the issues surrounding this point 
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item followed by a description of the documentation provided by the Applicant for Barron’s Branch to 
document eligibility. The Applicant’s full appeal follows the write-up. 

Summary of Issues
The multifamily rules define an EDA as, “An area that has been identified by the Water Development 
Board as meeting the criteria for an economically distressed area under Texas Water Code, §17.921.” 
(10 TAC §10.3(a)(40))  This section of the Texas Water Code is referenced several times in Chapter 
2306 of the Texas Government Code when citing economically distressed areas and is defined in the 
Texas Water Code for the purpose of administering water infrastructure funding by the TWDB. 
Moreover, the definition in the Water Code reserves the designation of EDA for the TWDB. The EDA 
definition in the Texas Water Code is as follows:

"Economically distressed area" means an area in which:        
(A)  water supply or sewer services are inadequate to meet minimal needs of residential users as 
defined by board rules;
(B)  financial resources are inadequate to provide water supply or sewer services that will satisfy 
those needs; and
(C)  an established residential subdivision was located on June 1, 2005, as determined by the 
board.
Texas Water Code §17.921(1)
*The “board” is defined in §17.001(1) of the Texas Water Code as the “Texas Water
Development Board.” 

Staff initially provided applicants guidance that one clear way to support an election of points under the 
QAP for being located within an EDA was to provide a letter from the TWDB reflecting that the site is 
located within an EDA as defined by §17.921 of the Texas Water Code. However, the TWDB does not 
have an established process for designating EDAs in any instance other than for the explicit purpose of 
evaluating an application for TWDB funding. Many applicants contacted the TWDB and were unable to 
obtain such a letter. As the March 1, 2013, application deadline approached, staff received several calls 
from the TWDB and met with the staff of the TWDB on multiple occasions in an effort to identify a 
process by which an applicant could establish whether or not their development site was located within 
an EDA. However, no workable solution was identified. Staff provided guidance that applicants should 
exercise caution in electing points under this selection criterion due to the absence of another known and 
clear method of establishing that a site is within an EDA.

Generally, an Applicant that claims points for a particular selection criterion but is unable to provide any 
supporting documentation would be subject to a 1 point deduction under §11.9(f)(1) of the QAP. This 
deduction was established for the purpose of discouraging applicants from electing points for items in 
which an applicant had no solid basis for claiming the points. In the preamble to the rules presented to 
the Board in November 2012, staff provided the following reasoned response relating to the penalty 
deduction: 

Staff recommends keeping the point deductions in place for the 2013 program year for 
those items that the developer applicant should clearly know are not properly supported, 
despite the changes to the QAP. Because staff performs full reviews on applications that 
appear to be competitive, it is imperative that applicants accurately self-score their 
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applications. If applicants elect points in good faith and those points are ultimately not 
awarded, staff will not deduct additional points. However, staff wants to discourage 
applicants from requesting points for which they have no reasonable assumption of 
qualifying.  

In response to commenter (58) regarding the points associated with underserved areas, 
particularly the economically distressed areas, staff will make it clear in the multifamily 
programs procedures manual what evidence will be acceptable in order to qualify for 
points. In that specific case, staff will require a letter from the Texas Water Development 
Board. If the applicant requests these points and is not able to produce such a letter, then 
staff would deduct points. In addition, should the original calculation for leveraging 
points be inconsistent with the requested points, staff would not deduct points, even if 
after underwriting that score may change. Staff appreciates the support of commenter 
(46). 

While applicants were clearly on notice that a point deduction might be assessed in instances in which a 
TWDB letter was not submitted to support an election for location in an EDA, staff is posing, on a case 
by case basis, whether the Board believes, in light of the way applicants seeking to claim this scoring 
item encountered unanticipated obstacles, a 1 point deduction is warranted. At the time, staff believed 
that a letter from the TWDB was a reasonable method to support an election for location in an EDA. 
However, a clear process for obtaining that letter was not available prior to the application deadline and 
some applicants attempted to find alternative supporting documentation despite no change in guidance 
from staff regarding such alternative evidence. Staff appreciates that some applicants may have chosen 
to not elect these points even though they may have also obtained alternative supporting documentation; 
these applicants chose not to risk any assessment of a point deduction by deviating from staff’s guidance 
by claiming the EDA point with some alternative supporting documentation not consistent with staff 
guidance. Their decision to not elect points may have been different if no risk of a point deduction had 
existed. However, staff also believes that the Board has sufficient discretion, given the preamble 
language that good faith point elections would not result in a point deduction, to direct staff to not apply 
the point deduction to applications electing the EDA points in cases in which some supporting 
documentation was provided, even if such documentation is insufficient for the points to be awarded. 

Documentation provided by Applicant
In this instance, the Applicant for Barron’s Branch provided several pieces of documentation to 
evidence eligibility for the two (2) Underserved Area points elected in the Application but was unable to 
provide a letter from the TWDB. 

A legal opinion from McGinnis, Lochridge & Kilgore, L.L.P. was provided to document that the area 
meets the Water Code definition. However, the opinion is conditional. In several instances the letter “If
the TWDB interprets its Rule 363.503,” is used and this condition is followed by an affirmation of how 
the site meets the applicable standard. These conditions are precisely the problem and point to the 
concerns that TDHCA staff have had in the administration of this point item. The applicable definition 
in the Texas Water Code reserves such determinations for the Texas Water Development Board. 

A letter from the city was also provided but is insufficient is demonstrate that the Water Code Definition 
is met.
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The Applicant’s appeal does not provide other evidence of eligibility for the points but point out that in 
light of the fact that no one was able to obtain a letter from TWDB, the applicant believes they met a 
good faith standard and that the two (2) elected points should be awarded. It also asserts that, whether 
the Board awards these two (2) points or not, the one (1) point deduction is not warranted. Key in the 
appeal is the assertion that staff created an “impossible” documentation requirement that precluded any 
applicant from accessing the points. Moreover, the appeal points out that the documentation requirement 
was not a part of the rule itself and that alternative documentation should be acceptable since the rule is 
controlling. The full appeal is attached hereto.
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