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Texas Department of Housing and Community Affairs
PROGRAMMATIC IMPACT

Fiscal Year 2019 (September 1, 2018, through August 31, 2019)

Owner Financing and Down Payment
§ 30-year, fixed interest rate mortgage loans
§ Mortgage credit certificates
§ Down payment, closing cost assistance
§ Homebuyer education
Programs:
§ Homebuyer Assistance Program (HBA)*
§ Single Family Homeownership

Expended Funds: $1,693,834,604
Total Households Served: 9,605

Energy Related Assistance
§ Utility bill payment assistance
§ Energy consumption education
§ Weatherization for energy efficiency
Programs:
§ Comprehensive Energy Assistance Program (CEAP)
§ Weatherization Assistance Program (WAP)

Expended Funds: $147,270,662
Total Households Served: 162,668

Multifamily New Construction
§ Affordable rental units financed and developed
Programs:
§ 9% Housing Tax Credits (HTC)
§ 4% Housing Tax Credits (HTC)
§ Multifamily Bonds
§ Multifamily Direct Loan Program*

Expended Funds: $108,945,178
Total Households Served: 7,062

Homelessness Services
§ Shelter building rehabilitation, conversion, operations
§ Essential services e.g., health services, transportation, job

training, employment services
Programs:
§ Emergency Solutions Grant Program (ESG)
§ Homeless Housing and Services Program (HHSP)

Expended Funds: $12,162,959
Total Individuals Served: 71,350

Multifamily Rehab Construction
§ Affordable rental units financed and rehabilitated
Programs:
§ 9% Housing Tax Credits (HTC)
§ 4% Housing Tax Credits (HTC)
§ Multifamily Bonds

Expended Funds: $56,792,063
Total Households Served: 2,503

Supportive Services
Provides administrative support for essential services for low
income individuals through Community Action Agencies
Program:
§ Community Services Block Grant Program (CSBG)

Expended Funds: $31,103,729
Total Individuals Served: 561,906

Owner Rehabilitation Assistance
§ Home rehabilitation, reconstruction
§ Manufactured housing unit replacement
§ Accessibility modifications e.g., ramp, grab bar installation
Programs:
§ Homeowner Rehabilitation Assistance Program (HRA)*
§ Amy Young Barrier Removal Program

Expended Funds: $11,384,025
Total Households Served: 251

Rental Assistance
§ Short, long term rent payment help
§ Assistance linked with services
§ Transitional assistance
§ Security, utility deposits
Programs:
§ Tenant-Based Rental Assistance (TBRA)*
§ Section 8 Housing Choice Vouchers
§ Section 811

Expended Funds: $11,021,909
Total Households Served: 1,932

Single Family Development
§ Single family development, reconstruction, rehabilitation
§ Do-it-yourself, “sweat equity” construction, rehabilitation
§ Contract for Deed refinance
Programs:
§ Single Family Development Program (SFD)*
§ Contract for Deed (CFD)

Expended Funds: $3,769,888
Total Households Served: 85

Total Expended Funds: $2,076,285,016
Total Households Served: 817,362

All FY2019 data as reported in TDHCA's 2020
State Low Income Housing Plan and Annual
Report (SLIHP).

Note: Some households may have been served by
more than one TDHCA program.

* Administered through the federally funded HOME Investment Partnerships Program



* The list of Open Meeting laws subject to temporary suspension effective March 16, 2020, is available at: 
https://www.texasattorneygeneral.gov/sites/default/files/images/admin/2020/Press/Open%20Meeting%20Laws%
20Subject%20to%20Temporary%20Suspension.pdf 
 

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS 
 GOVERNING BOARD MEETING 

 
A G E N D A 

9:00 AM 
January 14, 2021 

 
Meeting Location:  In light of the March 13, 2020, disaster declaration by the Office of the Governor, 
and the subsequent waivers of portions of Tex. Gov’t Code, Ch. 551*, this meeting of the TDHCA 
Governing Board will be accessible to the public via the telephone and web link information, below. 
In order to engage in two-way communication during the meeting, persons must first register (at no 
cost) to attend the webinar via the link provided. Anyone who calls into the meeting without 
registering online will not be able to ask questions or provide comments, but the meeting will still be 
audible. A recording of the meeting will be made available to the public as soon as possible following 
the meeting.  
 
Governing Board Webinar registration:  
https://attendee.gotowebinar.com/register/1386452688513425166 
 
Dial-in number: +1 (415) 930-5321, access code 934-629-276 (persons who use the dial-in number 
and access code without registering online will only be able to hear the Board meeting and will not 
be able to ask questions or provide comments). Note, this meeting will be proceeding as a 
videoconference under Tex. Gov’t Code §551.127, as modified by waiver.   
 
If the GoToWebinar terminates prior to adjournment of the meeting (i.e. if the webinar session 
“crashes”) the meeting will be recessed.  A new link to the meeting will be posted immediately on 
the TDHCA Board meetings web page (https://www.tdhca.state.tx.us/board/meetings.htm) along 
with the time the meeting will resume.  The time indicated to resume the meeting will be within six 
hours of the interruption of the webinar.  Please note that in this contingency, the original meeting 
link will no longer function, and only the new link (posted on the TDHCA Board meetings web page) 
will work to return to the meeting. 

 
 
CALL TO ORDER 
ROLL CALL         Leo Vasquez, Chair  
CERTIFICATION OF QUORUM 
 
Pledge of Allegiance - I pledge allegiance to the flag of the United States of America, and to the republic 
for which it stands, one nation under God, indivisible, with liberty and justice for all. 
 
Texas Allegiance - Honor the Texas flag; I pledge allegiance to thee, Texas, one state under God, one 
and indivisible. 
 
 
 
 

 

https://www.texasattorneygeneral.gov/sites/default/files/images/admin/2020/Press/Open%20Meeting%20Laws%20Subject%20to%20Temporary%20Suspension.pdf
https://www.texasattorneygeneral.gov/sites/default/files/images/admin/2020/Press/Open%20Meeting%20Laws%20Subject%20to%20Temporary%20Suspension.pdf
https://attendee.gotowebinar.com/register/1386452688513425166
https://www.tdhca.state.tx.us/board/meetings.htm


CONSENT AGENDA 
Items on the Consent Agenda may be removed at the request of any Board member and considered at 
another appropriate time on this agenda. Placement on the Consent Agenda does not limit the possibility 
of any presentation, discussion or approval at this meeting. Under no circumstances does the Consent 
Agenda alter any requirements under Chapter 551 of the Tex. Gov’t Code, Texas Open Meetings Act. 
Action may be taken on any item on this agenda, regardless of how designated. 
 

ITEM 1: APPROVAL OF THE FOLLOWING ITEMS PRESENTED IN THE BOARD MATERIALS:  
EXECUTIVE  

a) Presentation, discussion, and possible action on Board meeting minutes summary for 
November 5, 2020   

Beau Eccles 
General Counsel 

ASSET MANAGEMENT  
b) Presentation, discussion, and possible action regarding a Material Amendment to the 

Housing Tax Credit Land Use Restriction Agreement 
 
03006 Villas of Park Grove     Katy 

Rosalio Banuelos 
Director of Asset 

Management 

c) Presentation, discussion, and possible action regarding a Material Amendment to the 
Housing Tax Credit Application and Land Use Restriction Agreement 
 

15247 City Square Apartment Homes   Garland 

 

MULTIFAMILY FINANCE  

d) Presentation, discussion, and possible action on penalties for failure to meet 
deadlines under 10 TAC 11.9(c)(8) Readiness to Proceed for: 
 
20011 Canal Lofts      Houston 
20015 New Caney Oaks     New Caney 
20075 New Hope Housing Savoy    Houston 
20077 Lockwood South Apartments    Houston 
20082 Connect South Apartments    Houston 
20097 Regency Lofts      Houston 
20100 Southlawn at Milby     Houston 
20140 Richmond Senior Village    Houston 
20179 Avanti West      Edinburg 
20204 Heritage Senior Residences    Houston 
20223 Campanile on Briar Hollow    Houston 
20248 Cedar Cove Apartments    Sealy 
20251 Mathis Apartments     Mathis 
20281 Bayou Bend Apartments    Waller 
20329 Fish Pond at Huntsville    Huntsville 

Marni Holloway 
Director of  

 Multifamily Finance 

COMMUNITY AFFAIRS  

e) Presentation, Discussion and Possible Action on an Extension to the Release of 
Coronavirus Aid, Relief, and Economic Security Act Low Income Home Energy 
Assistance Program Funds Held in Emergency Reserve and Authorization to Award 
Such Funds 

Michael De Young 
Director of  

Community Affairs 

LEGAL  

f) Presentation, discussion, and possible action regarding the adoption of an Agreed 
Final Order concerning Emerald Run (HTC 70079 / CMTS 2320) 

Jeff Pender 
Deputy General Counsel 

  



CONSENT AGENDA REPORT ITEMS 
ITEM 2: THE BOARD ACCEPTS THE FOLLOWING REPORTS:  

a) Outreach and Activities Report (December 2020-January 2021) Michael Lyttle 
Director of  

External Affairs 

b) Report on Activities Related to the Department’s Response to COVID-19 Pandemic Brooke Boston 
Deputy Director  

of Programs 
c) Report on the Department’s Swap Portfolio and recent activities with respect thereto Monica Galuski 

Director  
of Bond Finance 

ACTION ITEMS  
ITEM 3: RULES  

Presentation, discussion, and possible action on an order proposing the amendment 
of 10 TAC §8.7 Program Regulations and Requirements, and directing publication for 
public comment in the Texas Register. 

Spencer Duran 
Director of  

Section 811 

ITEM 4: ASSET MANAGEMENT  

Presentation, discussion, and possible action on timely filed appeal under the 
Department’s Multifamily Program Rules for Villas on Raiford (Exchange 
#15090009913) 

Rosalio Banuelos 
Director of Asset 

Management 

ITEM 5: SINGLE FAMILY & HOMELESS PROGRAMS  

a) Presentation, discussion, and possible action on the Dispute of EARAC’s Emergency 
Solutions Grants Coronavirus Aid, Relief, and Economic Security Act first allocation 
award recommendation for Galveston County Community Action Council, Inc. and 
approval of an award to The Salvation Army, Inc. serving Galveston County 

Abigail Versyp 
Director of Single Family & 

Homeless Programs 

b) Presentation, discussion, and possible action on Emergency Solutions Grants 
Coronavirus Aid, Relief, and Economic Security Act second allocation awards 

 

ITEM 6: HOUSING RESOURCE CENTER  

Presentation, discussion and possible action on adoption of the second substantial 
amendment to the 2019 State of Texas Consolidated Plan: One-Year Action Plan 
relating to Community Development Block Grant funding under the CARES Act; 
authority to request waivers of HUD; and delegation of authority to the Department’s 
Executive Director to make awards to subrecipients  

Elizabeth Yevich 
Director of Housing 

Resource Center 

ITEM 7: BOND FINANCE  

a) Presentation, discussion, and possible action on Inducement Resolution No. 21-008 
for Multifamily Housing Revenue Bonds Regarding Authorization for Filing 
Applications for Private Activity Bond Authority for Meadowbrook (#21604) 

Teresa Morales 
Director of  

Multifamily Bonds 

b) Presentation, discussion, and possible action regarding the Issuance of Multifamily 
Housing Revenue Bonds (The Montage) Resolution No. 21-009 and a Determination 
Notice of Housing Tax Credits  

 

c) Presentation, discussion, and possible action regarding the Issuance of Multifamily 
Housing Revenue Bonds (Oso Bay Apartments) Resolution No. 21-010 and a 
Determination Notice of Housing Tax Credits 

 

ITEM 8: MULTIFAMILY FINANCE  

a) Presentation, discussion, and possible action regarding a waiver of 10 TAC 
§11.101(a)(1) of the Qualified Allocation Plan (QAP) and the issuance of a 
Determination Notice for 4% Housing Tax Credits for 2100 Memorial in Houston 
(#20490) 

Teresa Morales 
Director of  

Multifamily Bonds 

b) Presentation, discussion, and possible action regarding a waiver of 10 TAC 
§11.101(b)(8)(B)(iii) of the Qualified Allocation Plan (QAP) and the issuance of a 

 



Determination Notice for 4% Housing Tax Credits for The Oleanders at Broadway 
(#20497) 

c) Presentation, discussion, and possible action regarding the issuance of Determination 
Notices for 4% Housing Tax Credit Applications 

 
20493 The Ridge at Lancaster    Dallas                                   
20703 Cove in Odessa     Odessa 

 

  

PUBLIC COMMENT ON MATTERS OTHER THAN ITEMS FOR WHICH THERE WERE POSTED AGENDA ITEMS  

  

EXECUTIVE SESSION   

The Board may go into Executive Session (close its meeting to the public):  Leo Vasquez 
                Chair 

                   
The Board may go into Executive Session Pursuant to Tex. Gov’t Code §551.074 for the purposes of 
discussing personnel matters including to deliberate the appointment, employment, evaluation, 
reassignment, duties, discipline, or dismissal of a public officer or employee; 
 
Pursuant to Tex. Gov’t Code §551.071(1) to seek the advice of its attorney about pending or 
contemplated litigation or a settlement offer; 
 
Pursuant to Tex. Gov’t Code §551.071(2) for the purpose of seeking the advice of its attorney about a 
matter in which the duty of the attorney to the governmental body under the Texas Disciplinary Rules 
of Professional Conduct of the State Bar of Texas clearly conflicts with Tex. Gov’t Code Chapter 551; 
including seeking legal advice in connection with a posted agenda item; 
 
Pursuant to Tex. Gov’t Code §551.072 to deliberate the possible purchase, sale, exchange, or lease of 
real estate because it would have a material detrimental effect on the Department’s ability to negotiate 
with a third person; and/or 
 
Pursuant to Tex. Gov’t Code §2306.039(c) the Department’s internal auditor, fraud prevention 
coordinator or ethics advisor may meet in an executive session of the Board to discuss issues related to 
fraud, waste or abuse. 
 
OPEN SESSION  
If there is an Executive Session, the Board will reconvene in Open Session. Except as specifically 
authorized by applicable law, the Board may not take any actions in Executive Session. 
 
ADJOURN  
To access this agenda and details on each agenda item in the board book, please visit our website at 
www.tdhca.state.tx.us or contact Michael Lyttle, 512-475-4542, TDHCA, 221 East 11th Street, Austin, 
Texas 78701, and request the information. If you would like to follow actions taken by the Governing 
Board during this meeting, please follow TDHCA account (@tdhca) on Twitter.  
 
Individuals who require auxiliary aids, services or sign language interpreters for this meeting should 
contact Nancy Dennis, at 512-475-3959 or Relay Texas at 1-800-735-2989, at least five days before the 
meeting so that appropriate arrangements can be made. Non-English speaking individuals who require 
interpreters for this meeting should contact Elena Peinado, 512-475-3814, at least five days before the 
meeting so that appropriate arrangements can be made. 

http://www.tdhca.state.tx.us/


 
Personas que hablan español y requieren un intérprete, favor de llamar a Elena Peinado, al siguiente 
número 512-475-3814 por lo menos cinco días antes de la junta para hacer los preparativos apropiados. 
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BOARD ACTION REQUEST 

BOARD SECRETARY 

JANUARY 14, 2021 

 

Presentation, discussion, and possible action on Board meeting minutes summary for 
November 5, 2020 

 
 

RECOMMENDED ACTION 
 

Approve the Board meeting minutes summary for November 5, 2020 
 
RESOLVED, that the Board meeting minutes summary for November 5, 2020, is 
hereby approved as presented. 
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Texas Department of Housing and Community Affairs Governing Board 

Board Meeting Minutes Summary 
November 5, 2020 

 
On Thursday, the fifth of November 2020, at 9:04 a.m., the regular meeting of the Governing 
Board (Board) of the Texas Department of Housing and Community Affairs (TDHCA or the 
Department) was held online via telephone and web link. 
 
The following members, constituting a quorum, were present and voting: 
 

• Leslie Bingham, Vice Chair 
• Paul A. Braden 
• Sharon Thomason 
• Leo Vasquez  

  
Leslie Bingham served as Chair, and James “Beau” Eccles, TDHCA General Counsel, served as 
secretary.  
 
1)  The Board unanimously approved the Consent Agenda as presented after hearing public 
comment (listed below). 
 

• Sunny Phillip thanked the Board for its consideration of Item 1(d) – Presentation, 
discussion, and possible action on a Determination Notice for Housing Tax Credits and 
an Award of Direct Loan Funds (#20462, Sunland Country Apartments, Harlingen) 
 

• Elizabeth Roehm, Texas Housers, testified in opposition to staff recommendation on 
Item 1(f) – Presentation, discussion, and possible action regarding a waiver of 10 TAC 
§11.101(b)(1)(C) of the Qualified Allocation Plan for Cavile Place in Fort Worth, Tarrant 
County 

 
2)  Action Item 3 – Presentation, discussion, and possible action on repeal of and proposed new 
10 TAC Chapter 2 Enforcement, Subchapter A General, Subchapter C Administrative Penalties, 
and Subchapter D Debarment to be published in the Texas Register for public comment – was 
presented by Patricia Murphy, TDHCA Director of Compliance, with additional information from 
Bobby Wilkinson, TDHCA Executive Director.  The Board unanimously approved staff 
recommendation to publish the rules for comment. 
 
3)  Action Item 4 – Presentation, discussion, and possible action on an order approving and 
recommending to the Governor the repeal of 10 TAC Chapter 11 concerning the Housing Tax 
Credit Program Qualified Allocation Plan, and an order approving and recommending to the 
Governor in accordance with Tex. Gov’t Code §2306.6724(b) the new 10 TAC Chapter 11 
concerning the Housing Tax Credit Program Qualified Allocation Plan, and, upon action by the 
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Governor, directing its publication in the Texas Register – was presented by Marni Holloway, 
TDHCA Director of Multifamily Finance, with additional information from Mr. Wilkinson and Mr. 
Eccles.  Following public comment (listed below), the Board unanimously approved staff 
recommendation as amended during the meeting to approve the order which recommended 
that the Governor repeal the existing rules and publish the final rules in the Texas Register.   
 

• Donna Rickenbacker, Marque Development, provided a comment on the draft rules and 
asked a question of staff 

• Robbye Meyer, Arx Advantage, testified in opposition to staff recommendation 
• Elizabeth Roehm, Texas Housers, testified in opposition to staff recommendation 
• Antoinette Jackson, Banks Law Firm, testified in opposition to staff recommendation 
• Walter Moreau, Foundation Communities, testified in support of staff recommendation 
• Barbie Brashear, Harris County Domestic Violence Coordinating Council, provided 

comments on the draft rules 
• Joy Horak-Brown, New Hope Housing, provided comments on the draft rules 
• Veronica Soto, City of San Antonio Neighborhood Housing Services, testified in 

opposition to staff recommendation 
• Eric Samuels, Texas Homeless Network, testified in opposition to staff recommendation 
• Thao Costis, SEARCH Homeless Services, testified in opposition to staff recommendation 
• Mike Nichols, Coalition for the Homeless, testified in opposition to staff 

recommendation 
• Mark Thiele, Houston Housing Authority, testified in opposition to staff 

recommendation 
 
4)  During the Public Comment portion of the meeting the follow persons provided comment: 
 

• Robbye Meyer, Arx Advantage, made comments about the readiness-to-proceed 
requirements in the rules and some challenges 2020 housing tax credit awardees who 
also have USDA funding are experiencing in this area 

 
Except as noted otherwise, all materials presented to and reports made to the Board were 
approved, adopted, and accepted.  These minutes constitute a summary of actions taken.  The 
full transcript of the meeting, reflecting who made motions, offered seconds, etc., questions 
and responses, and details of comments, is retained by TDHCA as an official record of the 
meeting.   
 
There being no further business to come before the Board, the meeting adjourned at 11:06 
a.m.   The next meeting was set for Thursday, December 10, 2020.   
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      _________________________  
      Secretary 
 
 
      Approved: 
 
      _______________________  
      Chair  
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

JANUARY 14, 2021  

 
Presentation, discussion, and possible action regarding a Material Amendment to the Housing Tax Credit 
Land Use Restriction Agreement for Villas of Park Grove (HTC #03006) 
 
 

RECOMMENDED ACTION 
 

WHEREAS, Villas of Park Grove (the Development) received a 9% Housing Tax Credit (HTC) 
award in 2003 to construct 150 multifamily units for elderly households in Katy, Harris 
County; 
 
WHEREAS, the HTC application for the Development received points and/or other 
preferences for agreeing to provide a Right of First Refusal (ROFR) to purchase the 
Development over a two-year ROFR period, and this provision is reflected in the Land Use 
Restriction Agreement (LURA) for the Development; 
 
WHEREAS, in 2015, the 84th Texas Legislature, Regular Session, amended Tex. Gov’t Code 
§2306.6725 and §2306.6726 to allow, among other things, for a 180-day ROFR period and 
to permit a Qualified Entity to purchase a property under ROFR, and defined a Qualified 
Entity to mean an entity described by, or as amended, an entity controlled by an entity 
described by, 26 U.S.C. §42(i)(7)(A), Internal Revenue Code of 1986; 
 
WHEREAS, Villas of Park Grove, Ltd. (the Development Owner or Owner) requests to 
amend the LURA for the Development to incorporate changes made to Tex. Gov’t Code 
§2306.6725 and §2306.6726 in 2015; and 
 
WHEREAS, amendment to the ROFR period in the LURA is a material change requiring 
Board approval under 10 TAC §10.405(b)(2)(E), and the Development Owner has 
complied with the procedural amendment requirements in 10 TAC §10.405(b) to place 
this request before the Board, including holding a public hearing; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the material LURA amendment for Villas of Park Grove is approved as 
presented to this meeting, and the Executive Director and his designees are hereby 
authorized, empowered, and directed to take all necessary action to effectuate the 
foregoing. 
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BACKGROUND 
 
Villas of Park Grove received a 9% HTC award in 2003 for the construction of 150 multifamily units for 
elderly households in Katy, Harris County.  In a letter dated December 7, 2020, Caskie Collet, 
representative for the Development Owner, requested approval to amend the HTC LURA related to the 
ROFR provision.  
 
In 2003, the Housing Tax Credit application allotted five points to the Development Owner in exchange 
for a two-year ROFR period.  Upon completion of the Development, the Owner entered into a 
Declaration of Land Use Restrictive Covenants for Low-Income Housing Credits recorded in Harris County 
on October 25, 2004.  
 
The additional use restrictions in the current HTC LURA require, among other things, a two-year ROFR to 
sell the Development based on a set order of priority to a community housing development organization 
(as defined for purposes of the federal HOME Investment Partnership Program at 24 CFR Part 92), to a 
qualified nonprofit organization (as defined in Internal Revenue Code §42(h)(5)(C)), or to a tenant 
organization or to the Department, if at any time after the 15th year of the Compliance Period the Owner 
decides to sell the property.  The Development is currently in the 17th year of the Compliance Period.  
However, the Owner desires to exercise its rights under Tex. Gov’t Code §2306.6726 to amend the LURA 
to allow for a 180-day ROFR period. 
 
In 2015, the Texas Legislature, Regular Session, passed HB 3576, which amended Tex. Gov’t Code 
§2306.6725 to allow for a 180-day ROFR period and Tex. Gov’t Code §2306.6726 to allow for a Qualified 
Entity to purchase a development under a ROFR provision of the LURA and satisfy the ROFR requirement.  
Additionally, Tex. Gov’t Code §2306.6726, as amended by HB 3576, defines Qualified Entity to mean an 
entity described by, or an entity controlled by an entity described by, §42(i)(7)(A) of the Internal Revenue 
Code of 1986.  The Department’s Uniform Multifamily Rules, Subchapter E, include administrative 
procedures to allow a Development Owner to conform to the new ROFR provisions described in the 
amended statute.  
 
The Development Owner has complied with the amendment and notification requirements under 10 
TAC §10.405(b).  The Development Owner held a telephonic public hearing on the matter on December 
10, 2020.  No public comment was received regarding the requested amendment. 
 
Staff recommends approval of the material LURA amendment as presented herein. 



VILLAS OF PARK GROVE, LTD. 
601 California Street, Suite 1150 

San Francisco, CA 94108 
 

90964548v.1 0053343/00000 

 
 
 
December 7, 2020 

 
 
VIA HAND DELIVERY 
Ms. Lucy Trevino 
Texas Department of Housing and Community Affairs 
221 East 11th Street  
Austin, Texas 78701-2410 

 
Re: TDHCA File No. 03006; Villas of Park Grove (the "Property") 

 
Dear Ms. Trevino: 

 
The undersigned is the General Partner (herein so called) of Villas of Park Grove, Ltd., a 

Texas limited partnership (the "Partnership") and the current owner of the Property.  This letter 
constitutes request for a material LURA amendment in order to modify the 2-year Right of First 
Refusal (“ROFR”) period. 

 
Request to Amend ROFR Period 

 
In 2015, Texas Government Code Section 2306.6726 was amended to allow for a 180-

day ROFR period.  Currently, the LURA for this Property requires a 2-year ROFR period.  Section 
10.405(b)(2)(E) of the Rules allows for a LURA amendment in order to conform a ROFR to the 
provisions in Section 2306.6726.  Therefore the General Partner, acting on behalf of the 
Partnership, requests a LURA amendment to eliminate the 2-year ROFR period and replace it 
with the 180-day ROFR period. 
 

LURA Amendment 
 

 In accordance with Section 10.405(b) of the Rules, the Partnership, is delivering a fee in 
the amount of $2500. In addition, the Partnership commits to hold a public hearing, as required 
by the Rules, and to notify all residents, investors, and lenders as to these proposed amendments. 
The Partnership will proceed to set a date and time for the public hearing and will provide TDHCA 
with evidence that the notice has been delivered and the hearing has been conducted. With that, 
the Partnership requests staff recommendation in support of this request to be considered at the 
next available TDHCA Board meeting.  Based on discussion with Rosalio Banuelos, we believe it 
may be possible for that to occur in January 2021. 
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 Thank you very much for your assistance.  Please do not hesitate to contact us if you 
require any additional information. 

 
     
    Sincerely, 
    

 VILLAS OF PARK GROVE, LTD., 
 a Texas limited partnership  
 

By: Talus Partners I, LLC, 
 a Delaware limited liability company, 
 its General Partner 
 

By: Gung Ho Partners, LLC, 
 a Delaware limited liability company, 
 its Manager 
 
 
 By:        
   Caskie Collet 
   Chief Operating Officer of Manager 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

JANUARY 14, 2021 

 
Presentation, discussion, and possible action regarding a Material Amendment to the Housing Tax Credit 
Application and Land Use Restriction Agreement for City Square Apartment Homes (HTC #15247) 
 
 

RECOMMENDED ACTION 
 

WHEREAS, City Square Apartment Homes (the Development) received a 9% Housing Tax 
Credit (HTC) award in 2015 to construct 126 multifamily units, of which 88 are HTC units, 
in Garland, Dallas County; 
 
WHEREAS, the HTC Application for the Development received one point for agreeing to 
include a certified Historically Underutilized Business (HUB) in the ownership structure of 
the General Partner and materially participating in the development and operation of the 
Development throughout the Compliance Period, and this requirement is included in the 
Land Use Restriction Agreement (LURA) for the Development; 
 
WHEREAS, IRS Forms 8609 have not been issued for the Development, but TX Garland 
Apartments, LP (Development Owner or Owner) and Rise Residential Construction, LP 
(the HUB member) requests to remove the HUB participation requirement from the LURA 
for ad valorem tax exemption purposes;  
 
WHEREAS, Board approval is required because, under 10 TAC §10.405(b)(1)(A), the 
removal of a HUB participation requirement will only be processed as a non-material 
LURA amendment after issuance of 8609s; 
 
WHEREAS, the HUB will remain in the ownership structure as the sole owner of the Class 
B Special Limited Partner and retain certain control rights under the partnership 
agreement;  
 
WHEREAS, the Owner has complied with the procedural amendment requirements in 10 
TAC §10.405(b); and 
 
WHEREAS, the requested change does not negatively affect the Development, impact the 
viability of the transaction, impact the award to the Application, or affect the amount of 
the tax credits awarded; 
 
NOW, therefore, it is hereby 
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RESOLVED, that the requested material amendment to the Application and LURA for City 
Square Apartment Homes is approved as presented to this meeting, and the Executive 
Director and his designees are each authorized, directed, and empowered to take all 
necessary action to effectuate the foregoing. 
 
 

BACKGROUND 
 
City Square Apartment Homes received a 9% HTC award in 2015 for the new construction 126 
multifamily units, of which 88 are HTC units, in Garland, Dallas County.  The Development is a 
combination of new construction and an adaptive re-use of a former bank building located in downtown 
Garland and was part of a larger plan by Downtown Garland Redevelopment.  The Application for the 
Development received one point because the Development was structured to include a Historically 
Underutilized Business (HUB) in the ownership structure that would have some combination of 
ownership interest in the General Partner of the Applicant, cash flow from operations, and Developer 
Fee, which taken together equal at least 80% and no less than 5% for any category.  The HUB is also 
required to materially participate in the Development and operation of the property throughout the 
Compliance Period.  This was codified in the Development’s LURA, which was recorded on December 27, 
2018, and identifies Rise Residential Construction, LP as the HUB.  Construction of the Development has 
been completed.  The cost certification is currently under review, and therefore, IRS Forms 8609s have 
not been issued.     
  
On November 18, 2020, Michelle Snedden, the Development Owner’s representative, submitted a 
request to remove the HUB participation requirement in the LURA.  The request is needed to address an 
issue with the Dallas Central Appraisal District (DCAD) that is preventing the Development from 
qualifying for a property tax exemption due to the current ownership structure.  In a previous ownership 
transfer approved by the Department on January 24, 2020, the original General Partner, TX Garland 
Apartments GP, LLC, solely owned by the HUB member, was replaced by City Square GHFC GP, LLC 
(General Partner).  As part of the change, the HUB member became a co-owner of the General Partner 
(5% interest) and was added to the ownership structure as a Class B Special Limited Partner (0.0025% 
interest).   Garland Housing Finance Corporation (GHFC) was also added as a co-owner of the General 
Partner (95% interest) as part of a restructuring of the deal to meet the lender’s requirement for the 
conversion to permanent financing that occurred May 7, 2020.  The lender’s requirements included 
transferring the land to GHFC and entering into a Ground Lease Agreement with them, admitting GHFC 
into the Development Owner structure as a General Partner, and qualifying for an ad valorem tax 
exemption. However, according to the Owner, the lender agreed to close the permanent loan and allow 
the Owner additional time to either obtain the tax exemption from DCAD, based on the ownership 
structure approved by the Department on January 24, 2020, or to obtain approval from the Department 
to amend the LURA to remove the HUB provision in order to amend the ownership structure as required 
to receive the exemption.  The Owner began the process of seeking the property tax exemption from 
DCAD and on October 5, 2019, submitted a request for a predetermination that the property would 
qualify based on GHFC as the 100% owner of the General Partner interest.  The Owner received a 
predetermination letter from DCAD on October 14, 2019, confirming that the property should qualify 
for the exemption.  On October 17, 2019, the Owner notified DCAD that there was an error in the 
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previous ownership structure identified for the General Partner and that GHFC would be the 95% owner 
of the General Partner with the HUB maintaining a 5% ownership interest in the General Partner in order 
to comply with the Department’s HUB requirements.  On November 14, 2019, the Owner was advised 
by DCAD that the property would not qualify for the exemption because the General Partner must be 
wholly owned by GHFC.  The Owner’s legal counsel states that they have provided DCAD evidence that 
they have closed other transactions that received an exemption when a governmental entity 
demonstrated control with a 51% or greater ownership interest in the General Partner entity.  However, 
to date, the Owner’s legal counsel has been unsuccessful in obtaining the exemption from DCAD for the 
Development based on the current ownership structure.  Therefore, the Owner requests approval to 
remove the HUB provision from LURA in order to allow GHFC to become the sole owner of the General 
Partner so that the Development will meet DCAD’s requirement for the property tax exemption.  The 
HUB will continue to be the sole member of the Class B Special Limited Partner and materially participate 
in the Development.     
 
A review of the cost certification submitted by the Owner on April 27, 2020, supports that the 
Development needs the property tax exemption as a result of significant changes to the original sources 
and uses identified at Application.  The cost certification reveals that the total development costs 
increased approximately $10.3M from the original estimates provided at Application.  There were 
significant increases to the Building Costs ($6.26M) and Contractor fees ($2.1M), and the financing costs 
($2.27M).  The Owner explains that the City of Garland required additional construction and upgrades 
such as a traffic signal, street lighting, upsizing of water and sewer line, life and safety upgrades to the 
bank tower, and a 100% brick exterior.  These changes and additions, combined with increases in labor 
and materials, contributed to the significant increase in the construction costs.  It should also be noted 
that the Development was approved for a reallocation of credits under force majeure at the Board 
meeting held December 14, 2017, and a new Carryover Allocation Agreement was issued with a 
placement-in-service (PIS) deadline of December 31, 2019.  The Development met the PIS deadline as 
evidence by a Certificate of Occupancy dated December 31, 2019.  The Owner explains that the 
additional time needed to complete the project resulted in increased financing costs.  To address the 
$10.3M increase in the development costs, the Owner increased the permanent loan by $6,815,000, 
from $6.3M identified at Application to $13,115,000.  Additionally, the HUB and the Developer, RRC 
Development Garland, LLC, contributed cash flow loans in the amount of $1,916,151 and $1,483,714, 
respectively.  The Developer also deferred a large portion of their fee.  Therefore, as a result of the 
additional debt required to address the cost increases, the Development needs the property tax 
exemption for feasibility purposes.  As noted above, the HUB provision must be removed in order to 
allow GHFC to be the sole owner of the General Partner in order to meet DCAD’s requirement to qualify 
for the exemption.          
      
Pursuant to 10 TAC §10.405(b)(1)(A), removal of a HUB participation requirement will only be processed 
as a non-material LURA amendment after issuance of 8609s.  Therefore, Board approval is required for 
the amendment to remove the HUB provision from the LURA.    
 
The requested change does not materially alter the Development in a negative manner, and was not 
reasonably foreseeable or preventable by the Development Owner at the time of Application.  The 
Development Owner has complied with the amendment and notification requirements under 10 TAC 
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§10.405(b).  The Development Owner held a public hearing telephonically on the matter on November 
18, 2020.  No negative comments were received.      
 
Staff has confirmed that the loss of the point for the removal of the HUB participation requirement at 
the time of Application would not have affected its eligibility for the tax credit award.  Therefore, staff 
recommends approval of the material amendment of the LURA as presented herein.   
 
 



           
   

Michelle J. Snedden 
9201 N. Central Expressway 

A LIMITED LIABILITY PARTNERSHIP  Fourth Floor 
ATTORNEYS & COUNSELORS Dallas, Texas 75231 

  (214) 780-1413 (Direct) 
  (214) 780-1401 (Fax 
  msnedden@shackelford.law 
   

 
 

November 18, 2020 
 

Email to asset.management@tdhca.state.tx.us  
and Federal Express 
 
Texas Department of Housing and Community Affairs  
Asset Management Division 
Attn.: Lee Ann Chance 
221 East 11th Street 
Austin, Texas 78701-2410   
 

Re: TDHCA Project No. 15247 
City Square Apartment Homes (the “Project”) 
Our File No. 51385.9 
HUB Removal LURA Amendment 
 

Dear Mrs. Chance: 
 

Our firm represents TX Garland Apartments, LP, a Texas limited partnership 
(“Partnership”) and Rise Residential Construction, LP, a Texas limited partnership (“Rise”).  On 
behalf of Partnership and Rise, this letter requests a material LURA Amendment for the Project in 
order to remove the requirement for a Historically Underutilized Business (“HUB”) in the 
ownership structure of Partnership. Partnership and Rise request the removal of the HUB 
requirement in order to address the Dallas Central Appraisal District’s (“DCAD”) determination 
that the Project will not qualify for an ad valorem tax exemption based on the current ownership 
structure.      

 
The Project qualified to receive one (1) point for including the HUB in the ownership 

structure of Partnership (i.e., Rise’s 5% ownership of General Partner).  The Project filed its 
application in 2015.  Pursuant to the 2015 Qualified Allocation Plan (“QAP”), the HUB must have 
some combination of ownership interest, cash flow from operations and development fee which 
taken together equal at least 80% and no less than 5% for any category.  To qualify for the HUB 
point and meet the 80%/5% requirements, the Project was organized and structured such that Rise 
would receive at least 50% of both cash flow from operations and developer fee, and own at least 
5% of the ownership interest in General Partner. 

 
City Square GHFC GP, LLC, a Texas limited liability company (“General Partner”), is the 

general partner of Partnership.  Partnership converted to a permanent loan (the “Permanent Loan”) 
on May 7, 2020 (“Conversion”).  At Conversion, and in order to qualify for an ad valorem tax 
exemption as required by the documents governing the Permanent Loan (the “Permanent Loan 
Documents”), Partnership: (i) transferred the land on which the Project is located (the “Land”) to 
Garland Housing Finance Corporation, a Texas housing finance corporation (“GHFC”), (ii) 



 
 
 

 
 

Shackelford, Bowen, McKinley & Norton, LLP 
Dallas    Austin    Nashville    Corpus Christi 

 
 

entered into a ground lease with GHFC, and (iii) admitted General Partner to Partnership to serve 
as the new general partner.  In addition, TX Garland Apartments GP, LLC, a Texas limited liability 
company (“Class B Special Limited Partner”), converted its previous general partner interest to a 
Class B special limited partner interest.  Class B Special Limited Partner is a wholly-owned 
subsidiary of the HUB, Rise.  TDHCA approved the above transfer and ownership changes as 
evidenced in the approval letter dated January 24, 2020 attached hereto as Exhibit A.        

 
On October 5, 2019, our firm sent a letter to DCAD requesting a predetermination that the 

Project will qualify for an ad valorem tax exemption if, among other things, GHFC owned 100% 
of the ownership interest in General Partner.  On October 14, 2019, our firm received a 
predetermination letter from DCAD (“Letter #1”), attached hereto as Exhibit B, indicating that the 
Project “should be exempt from taxation by virtue of Section 11.11 of the Tax Code and Chapter 
394.”  This was based upon GHFC owning 100% of General Partner.  

 
On October 17, 2019, our firm sent a response letter to Letter #1 advising DCAD that 

General Partner would actually be owned 95% by GHFC and 5% by Rise (to continue to meet 
TDHCA’s HUB ownership requirements).  On November 14, 2019, we received a second 
predetermination letter from DCAD (“Letter #2”), which is attached hereto as Exhibit C, indicating 
that the Project “will not be exempt from taxation” because General Partner would not be wholly 
owned by GHFC.  The only condition that changed between Letter #1 and Letter #2 was that Rise 
would own 5% of General Partner.  

 
Pursuant to the Permanent Loan Documents and as required by Bellwether Enterprise Real 

Estate Capital, LLC (“Permanent Lender”), Partnership must qualify for an ad valorem tax 
exemption and obtain either (a) confirmation from DCAD that the Project will qualify with Rise, 
as the HUB, owning 5% of General Partner, or (b) TDHCA approval for Rise to assign its 5% 
ownership interest in General Partner and allow the HUB ownership requirement to be satisfied 
via Rise’s ownership of Class B Special Limited Partner. 

 
We disagree with DCAD’s position in Letter #2.  We have provided DCAD with numerous 

examples of other transactions our firm has closed in which the general partner is not wholly-
owned by a governmental entity yet has received the ad valorem tax exemption.  In addition, we 
have provided a legal and statutory explanation to DCAD of why the governmental entity need 
only own a minimum of 51% of the general partner entity to show the required “control”.   

 
Rise has and will continue to materially participate in the development and operation of 

the Project.  Rise and Rise’s principal (Melissa Fisher) are Borrower Principals under the 
Permanent Loan documents and the guarantors of the Permanent Loan and investor documents. 

 
Partnership is governed by that certain Amended and Restated Limited Partnership of 

Partnership dated September 20, 2016, as amended by the First Amendment to Amended and 
Restated Limited Partnership Agreement of Partnership dated May 7, 2020 (collectively, the 
“Partnership Agreement”).  As noted above, Class B Special Limited Partner, a wholly-owned 
subsidiary of Rise and the prior general partner of Partnership, became the Class B special limited 
partner at Conversion.  The Partnership Agreement currently provides Class B Special Limited 
Partner certain control rights as it relates to Partnership and the authority to perform certain actions 
including, but not limited to, (i) the right to cure any monetary or non-monetary default of General 
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Presentation, discussion, and possible action on penalties for failure to meet deadlines under 10 TAC 
11.9(c)(8) Readiness to Proceed for:  

 

20011  Canal Lofts   Houston  

20015  New Caney Oaks (I & II)  New Caney 

20075  New Hope Housing Savoy   Houston  

20077  Lockwood South Apartments  Houston  

20082  Connect South Apartments  Houston  

20097  Regency Lofts  Houston  

20100  Southlawn at Milby  Houston  

20140  Richmond Senior Village  Houston  

20179  Avanti West   Edinburg 

20204  Heritage Senior Residence   Houston  

20223  Campanile on Briar Hollow  Houston  

20248  Cedar Cove Apartments  Sealy 

20251  Mathis Apartments   Mathis 

20281  Bayou Bend Apartments  Waller 

20329  Fishpond at Huntsville  Huntsville  

 

 
RECOMMENDED ACTION 

 
WHEREAS, an award of 2020 Competitive (9%) Housing Tax Credits was approved for each 
of the above‐listed applications by the Board on July 23, 2020; 
 
WHEREAS,  each  Applicant was  awarded  points  under  10  TAC  §11.9(c)(8)  of  the  2020 
Qualified  Allocation  Plan  (QAP),  related  to  Readiness  to  Proceed  in  Disaster  Impacted 
Counties (RTP), which requires that the Developments close all financing and fully execute 
a construction contract on or before the last business day of November 2020; 

 
WHEREAS, per 10 TAC §11.9(c)(8), failure to close all financing and provide evidence of an 
executed construction contract by the November deadline may result in penalty under 10 
TAC §11.9(f), which authorizes the Board to find that an Applicant or Affiliate be ineligible 
to  compete  in  the  2021  Application  Round  or  that  it  should  be  assigned  a  penalty 
deduction, to be determined solely by the Board;  
 
WHEREAS, the above‐listed Applicants informed the Department that due to circumstances 
outside of the Applicants’ control, including circumstances related to the ongoing COVID‐
19 Pandemic, delays in closing financing provided by the City of Houston, or delays caused 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION  

JANUARY 14, 2021 
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by  a  reorganization  and  functional  realignment  of  the  U.S.  Department  of  Agriculture 
(USDA)’s Multifamily Housing Program of  the Production and Preservation Division,  the 
Developments would fail to close all financing by the last business day of November 2020; 
 
WHEREAS, 10 TAC§11.9(f) does not require that staff recommend ineligibility or penalty to 
the Board,  if  the delay  in closing  financing was caused by something  the Developments 
could not have anticipated or prevented; and 
 
WHEREAS,  staff has  reviewed  the documentation provided by each Applicant,  and has 
affirmatively  found  that  the  failure  to  close  all  financing  and  provide  evidence  of  an 
executed construction contract by the November deadline could not have been anticipated 
or prevented, and therefore recommends that no penalties be imposed; 

 
NOW, therefore, it is hereby 

 
RESOLVED, the Board affirmatively finds that the inability to meet the Readiness to Proceed 
deadline was beyond the reasonable control of these Applicants and could not have been 
reasonably anticipated, and imposes no penalty under 10 TAC §11.9(f) on these Applicants, 
for failure to close all financing and provide evidence of an executed construction contract 
by the November deadline as required under 10 TAC §11.9(c)(8), related to Readiness to 
Proceed in Disaster Impacted Counties.  

 

 
BACKGROUND 

 
Awards  to  the Developments were approved by  the Board on  July 23, 2020. Each Application was 
awarded  points  under  10  TAC  §11.9(c)(8)  of  the  2020 Qualified  Allocation  Plan  (QAP)  related  to 
Readiness to Proceed in Disaster Impacted Counties, which states in pertinent part:  

 
“An Application for a proposed Development that is located in a county declared by 
the Federal Emergency Management Agency to be eligible for  individual assistance 
within three years preceding December 1, 2019, that provides a certification that they 
will close all financing and fully execute the construction contract on or before the last 
business day of November or as otherwise permitted under subparagraph (C) of this 
paragraph. For the purposes of this paragraph only, an Application may be designated 
as ‘priority.’ (5 points) 
 
(A) Applications must  include evidence  that appropriate  zoning will be  in place at 
award  and  acknowledgement  from  all  lenders  and  the  syndicator of  the  required 
closing date. 
 
(B) The Board cannot and will not waive the deadline and will not consider waiver 
under  its general  rule  regarding waivers. Failure  to close all  financing and provide 
evidence of an executed construction contract by the November deadline will result 
in penalty under 10 TAC §11.9(f), as determined solely by the Board.” 
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The Department directed Applicants to provide evidence that all financing was closed, and that a 
construction contract had been fully executed on or before the last business day of November 2020. 
Staff  contacted  each  Applicant  individually  regarding  this  non‐statutory  deadline.  All  Applicants 
described below confirmed financing did not close by the deadline. All Applicants also confirmed no 
fully executed construction contracts were timely provided.     
 
Pursuant  to  10  TAC  §11.9(c)(8),  the  Applicants  are  subject  to  penalty  under  10  TAC  §11.9(f),  as 
determined solely by the Board. Nevertheless, 10 TAC §11.9(f) related to Factors Affecting Scoring and 
Eligibility in current and future Applicant Rounds, relevantly states: 
 

“For those items pertaining to non‐statutory deadlines, an exception to the penalty 
may be made if the Board or Executive Director, as applicable, makes an affirmative 
finding setting forth that the need for an extension of the deadline was beyond the 
reasonable control of the Applicant and could not have been reasonably anticipated.”  

 
Staff notified each Applicant that the matter would be presented to the Board at this meeting. All 
Applicants  submitted  penalty  “waiver”  requests  (though  actually  requests  for  an  exception  the 
penalty) describing circumstances beyond the reasonable control of the Applicants that could not have 
been anticipated. The specific circumstances of each are summarized as follows: 

 
HOUSTON 
Applicants with CDBG‐DR awards from the City of Houston have informed the Department that, due 
to delays largely related to the ongoing negotiations regarding the U.S. Department of Housing and 
Urban  Development  (HUD)’s  Community  Development  Block  Grant  Disaster  Recovery  (CDBG‐DR) 
funds with the General Land Office (GLO), the Developments would fail to close all financing by the 
last business day of November 2020.  Applicants impacted by these delays are:  
 
 

20011  Canal Lofts                                          Houston 
20075  New Hope Housing Savoy               Houston 
20077  Lockwood South Apartments              Houston 
20082  Connect South Apartments               Houston 
20097  Regency Lofts  Houston 
20100  Southlawn at Milby                            Houston 
20140               Richmond Senior Village                       Houston 
20204  Heritage Senior Residences               Houston 
20223  Campanile on Briar Hollow               Houston 

 
New Caney Oaks (20015) 
On November 24, 2020, the Applicant and the U.S. Department of Agriculture (USDA) notified 
the Department  of  expected  closing  delays  for  developments  receiving  financing  from Rural 
Development of the Multifamily Housing Program, Production and Preservation Division of USDA. 
Per  the  USDA  email,  USDA  recently  underwent  a  reorganization  with  related  functional 
realignments  that  caused delays  to  the Applicant’s  financing. The Applicant’s waiver  request 
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confirms its closing delays were related to USDA’s reorganization, which was neither expected 
nor within  the  control of  the Applicant. The  request also addresses delays partly due  to  the 
ongoing COVID‐19 Pandemic, which  is a Major Disaster.  If not for the USDA delays and Major 
Disaster, the Applicant would have timely closed on its financing.  

 
Avanti West (20179) 
On December 3, 2020, the Applicant notified the Department that it was not able to close on its 
financing and fully execute its construction contract until December 2, 2020. Per the Applicant’s 
waiver  request,  the  delays  in  closing were  largely  due  to  the  ongoing  COVID‐19  Pandemic. 
Beginning October 29, 2020, the Applicant began experiencing difficulties communicating with 
the  seller, who was  responsible  for  completing  the outstanding  tasks necessary  for  the  title 
company to approve the release of funds related to the transaction. The Applicant contacted the 
seller on a daily basis. The seller did not respond until November 16, 2020, when the Applicant 
became aware of the Seller’s ongoing COVID‐related illness. If not for the delays related to the 
ongoing COVID‐19 Pandemic, the Applicant claims financing would have been completed prior to 
the November deadline.  
 
Cedar Cove Apartments (20248) 
On November 19, 2020,  the Applicant notified  the Department  that  the U.S. Department of 
Agriculture (USDA) expected closing delays for Cedar Cove Apartments (20248). Per the email 
from USDA, of November  17,  2020, USDA  recently underwent  a  reorganization with  related 
functional realignments that caused delays to Applicants receiving financing from its Multifamily 
Housing Program. The Applicant’s waiver request confirms this and claims its closing delays were 
largely related to this USDA reorganization, which was neither foreseeable nor within the control 
of  the Applicant.  If  not  for  the USDA  delays,  the Applicant would  have  timely  closed  on  its 
financing.  
 
Mathis Apartments (20251) 
On November  3,  2020,  the  Applicant  notified  the Department  that  the U.S. Department  of 
Agriculture (USDA) expected closing delays for Mathis Apartments (20251). Per a November 24, 
2020  email  from  USDA,  USDA  recently  underwent  a  reorganization  with  related  functional 
realignments that caused delays to Applicants receiving financing from its Multifamily Housing 
Program. The Applicant’s waiver request confirms this and claims its closing delays were largely 
related to this USDA reorganization, which was neither foreseeable nor within the control of the 
Applicant. The request also addresses significant delays due to the ongoing COVID‐19 Pandemic, 
which is a major disaster. If not for the USDA delays and major disaster, the Applicant claims it 
would have timely closed on its financing.  

 
Bayou Bend Apartments (20281) 
On November 17, 2020,  the Applicant notified  the Department  that  the U.S. Department of 
Agriculture (USDA) expected closing delays for Bayou Bend Apartments (20281). Per the emails 
from USDA and the Applicant, dated November 17, 2020, USDA had undergone a reorganization 
with related functional realignments that caused delays to Applicants receiving financing from its 
Multifamily Housing Program. The Applicant’s waiver request confirms this and claims its closing 
delays were largely related to this USDA reorganization, which was neither foreseeable nor within 
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the control of the Applicant. If not for the USDA delays, the Applicant would have timely closed 
on its financing.  
 
Fish Pond at Huntsville (20329)   
Due to circumstances outside the control of the Applicant, on December 10, 2020, the Board 
approved staff’s recommendation that Applicant 20329 (Fish Pond at Huntsville) not be subject 
to penalty under 10 TAC §11.9(f) of the 2020 QAP. Accordingly, staff respectively reaffirm this 
recommendation. 
 

 

  
 



 

 

 

 

 

20011 

Canal Lofts 
  



From: Nathan Kelley
To: Alena Morgan
Cc: Marni Holloway; Matt Fuqua
Subject: 20011 - NH Canal LP - Readiness to Proceed Closing Deadline - Penalty Waiver Request
Date: Monday, November 30, 2020 11:34:56 AM
Attachments: image001.jpg

Ms. Morgan,

Good morning.  I hope that you had a good Thanksgiving holiday.  Please be aware that I have
uploaded a request for a waiver of the penalty related to our inability to close the financing of NH
Canal LP (20011) by the November 30, 2020 readiness to proceed deadline.  I’m available to answer
any questions you have once you’ve had a chance to review the request. 

Kind regards,
 
Nathan L. Kelley
Blazer Building Texas, LLC
Nantucket Housing, LLC
713.914.9200 (O)
281.782.7078 (M)
 

Blazer_Block Letter Logo

4001 W. Sam Houston Pkwy. N. * Suite 100 * Houston * Texas * 77043 
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_____
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privileged and confidential information. If the reader of this message is not the intended recipient, or an employee or agent responsible for
delivering this message to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or other use of this

message or its attachments is strictly prohibited. If you have received this message in error, please notify the sender immediately by replying
to this message and please delete it from your computer.
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NH Canal LP 

4001 W. Sam Houston Pkwy. N.  |  Suite 100  |  Houston, TX 77043  |  (713) 914-9200 

November 30, 2020 

Texas Dept. of Housing & Community Affairs 
Attn: Alena Morgan 
221 E. 11th Street  
Austin, TX 78701 
Delivered via email: alena.morgan@tdhca.state.tx.us 

Re: Canal Lofts (20011) 

 
Waiver Request for Readiness to Proceed Deadline 
 

Dear Ms. Morgan, 
 
Please accept this letter as NH Canal LP, Canal Street Developers LLC, and its Affiliates’ (the 
“Sponsor”) waiver request for application 20011, Canal Lofts.  The application is unable to meet 
the closing requirements outlined in 11.9(c)(8), related to Readiness to Proceed. Per this scoring 
item, “failure to close all financing and provide evidence of an executed contract by the 
November deadline will result in penalty under 10 TAC 11.9(f) as determined solely by the 
Board. 
 
We respectfully request that the Board grant the exception under 10 TAC 11.9 (f) of the 2020 
Qualified Allocation Plan, and not assess a penalty on the Sponsor in the subsequent 2021 9% 
Competitive Program. 
 
We have been diligently working to meet the closing deadline, but due to various factors brought 
on by the pandemic, will be unable to do so.  Based on our prior experience utilizing CDBG-
DR funding, we tried to get an early jump on the environmental preclearance process and 
ultimately submitted to the City of Houston on August 6th.  After the City and the Texas General 
Land Office’s diligent review of the request, we received the Authority to Use Grant Funds 
(“AUGF”) for 20011-Canal Lofts on November 24th.  With the AUGF now in hand, our $12 
million CDBG-DR loan is scheduled to be presented to the City of Houston City Council for 
final approval on December 9, 2020.  This funding component is critical to the financial 
feasibility of the project. 
 
Next, Bank of America (“BofA”), our construction lender and tax credit equity provider, has 
indicated that they are unable to close any earlier than February 2021 due to pandemic-related 
staffing constraints.  We explored other options for both financing components but received 
similar feedback from other potential partners.  We worked aggressively to expedite their 
timeline and had multiple calls with the bank’s senior Community Development Banking 
leadership expressing the need to close sooner.  Because of a backlog of other transactions from 
earlier in the year created by pandemic-related delays, BofA doesn’t have the human capital to 
allocate to our deal any sooner than early 2021.  We have already sent them the lion’s share of 
the due diligence items, so that they’ll be able to quickly turn their attention to getting our 
transaction closed as soon as staff is available. 



NH Canal LP 

4001 W. Sam Houston Pkwy. N.  |  Suite 100  |  Houston, TX 77043  |  (713) 914-9200 

 
While the delay getting City Council approval and our debt and equity closed is beyond our 
control and I would like to submit evidence of our efforts to date.  Specifically, I have enclosed 
the following items. 

1. Executed Contract and Master Subcontract 
2. Construction Schedule 
3. Authority to Use Grant Funds 
4. Construction Lender & Equity Letter noting closing timeline 

I’d also like to note that the proposed postponement of the Readiness to Proceed provision in 
the draft 2021 QAP evidences the persistent challenges the pandemic has created. 
 
Considering our efforts to date and the extenuating circumstances brought about by the 
pandemic, I respectfully request Staff make a recommendation to the Board that no penalty be 
assessed under 10 TAC §11.9(f), on the Sponsor in the subsequent 2021 9% Competitive 
Program. 
 
Please let me know if you have any additional questions. 
 
Sincerely, 

 
Nathan L. Kelley 
(281) 833-1086 (O) 

 





























































































































































Typed Name of Authorizing Officer Signature of Authorizing Officer Date (mm/dd/yyyy)

Title of Authorizing Officer

X

form HUD-7015.16  (2/94)
Previous editions are obsolete. ref. Handbook 6513.01

Authority to Use
Grant Funds

U.S. Department of Housing
and Urban Development
Office of Community Planning
and Development

To:   (name & address of Grant Recipient & name & title of Chief Executive Officer) Copy To:   (name & address of SubRecipient)

We received your Request for Release of Funds and Certification, form HUD-7015.15 on

Your Request was for HUD/State Identification Number

All objections, if received, have been considered.  And the minimum waiting period has transpired.
You are hereby authorized to use funds provided to you under the above HUD/State Identification Number.
File this form for proper record keeping, audit, and inspection purposes.



Mitigation Measures and Conditions



Canal Lofts Environmental Review (PEI No. 202005092) 

 
Recommended Best Practices 

Law, Authority, or Factor  
 

Recommended Best Practice 

Soil Suitability  The use of stabilized structural fill may be required due to the 
presence of unstable soils and previous development on the 
property.  Construction plans should refer to a geotechnical report, 
if available. 

Storm Water Runoff / Erosion The subject property may be susceptible to soil erosion during 
demolition and construction activities.  Best management practices 
should be employed to control runoff from construction sites to 
prevent detrimental impacts to surface and ground water. 

Asbestos A Limited Asbestos Inspection Report was completed by Phase 
Engineering, Inc. for the subject property dated August 21, 2020.  
No regulated Asbestos Containing Building Materials (ACBMs) were 
identified from the survey. If suspect ACBMs (not noted during this 
inspection) should be found during demolition activities, these 
materials should be sampled for asbestos and handled 
appropriately following all local, state and federal rules and 
regulations at that time. 
During renovation or demolition activities, care should be exercised 
in dealing with all construction materials even those shown to be 
non-asbestos containing (this would include materials technically 
considered as non-asbestos containing because they are below the 
one percent limit). If these non-asbestos materials are to be 
disturbed work practices should be used that will limit exposure to 
dust and debris. Contractors performing this work should conform 
to OSHA regulations outlined in 29 CFR 1926.55 (exposure limits 
can be found in 29 CFR 1910.1000 Table Z-3) 
A TDSHS Demolition/Renovation Notification form is required 
before the demolition of a building or facility, even when no 
asbestos is present. This form must be used to fulfill either of these 
requirements. Please call either 512-834-6610 or 1-800-572-5548 
(within Texas), or your local regional office for assistance in 
completing this form. 

  













































 

 

 

 

 

20015  

New Caney Oaks 

  



From: Devin Baker
To: Marni Holloway
Cc: Alena Morgan; Jim Washburn; Craig Washburn; Rebecca Armer
Subject: 20015 - Waiver Request
Date: Tuesday, November 17, 2020 2:48:27 PM
Attachments: image001.png

20015_NewCaneyOaks_RTPWaiverRequest (11.17.20).pdf

Ms. Holloway,
 
Please see attached Readiness to Proceed waiver request for the USDA Acq/Rehab application, New
Caney Oaks (#20015).  I have uploaded this same request to the server.
 
We appreciate Staff’s, and the Board’s, consideration in this matter.
 
Thank you,
 
Devin P. Baker 
SVP, Development and Acquisitions
P.O. Box 489 New Caney, TX 77357
D 281.213.5366 | F 281.689.0103
www.lcjcompanies.com
 

  

LCJ Dev logo - Email

 

CONFIDENTIALITY NOTICE: This electronic transmission and any attachments constitute confidential information which is intended only for the named
recipient(s) and may be legally privileged. If you have received this communication in error, please delete this correspondence and contact the sender
immediately. Any disclosure, copying, distribution or the taking of any action concerning the contents of this communication by anyone other than the
named recipient(s) is strictly prohibited. 

 

mailto:dpbaker@lcjcompanies.com
mailto:marni.holloway@tdhca.state.tx.us
mailto:alena.morgan@tdhca.state.tx.us
mailto:jewashburn@lcjcompanies.com
mailto:ccwashburn@lcjcompanies.com
mailto:rarmer@lcjcompanies.com
http://www.lcjcompanies.com/
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LCJ Construction · LCJ Development · LCJ Management 
www.lcjcompanies.com 


PO Box 489 · New Caney, TX 77357 · Phone (281) 689-2030 · Fax (281) 689-0103 


 


November 17, 2020 
 


Marni Holloway 
Multifamily Finance Director, TDHCA 
221 E. 11th Street Austin, TX 78701 
marni.holloway@tdhca.state.tx.us 
 


Re: #20015 New Caney Oaks – Readiness to Proceed for USDA Developments 
 


Ms. Holloway, 
 
 In regard to the selection of Readiness to Proceed points by New Caney Oaks Housing, Ltd. (the 
“Applicant”), and LCJ Development, Inc. (the “Developer”), in the 2020 Housing Tax Credit application 
round, please see below explanation and timeline of events that will likely cause #20015 New Caney Oaks 
(the “Development”) to be unable to meet the November 30, 2020 deadline. 
 
 As the Department is well aware, USDA is currently implementing a national reorganization that 
will take all responsibilities out of each respective state office and hold them in four (4) nationwide 
regional branches.  The realignment was formally announced on July 7, 2020, however, as of October 6, 
2020, USDA has still not able to fill the Chief Processing nor the Chief Underwriter position for the South 
Region (for which Texas is designated).  It is our understanding that Ms. Tammy Daniels will temporarily 
fill the position as Acting Branch Manager until one is assigned.  On November 9, 2020, we were initially 
contacted by our designated processing analyst who will review the transfer application before sending to 
underwriting.  We are told this process could take up to a minimum of sixty (60) days before approval and 
closing. 
 


As a part of the tax credit application, a USDA letter of transfer request is required (included 
herein).  Submitted to our state loan specialist, Amanda Ayers, on February 10, 2020, the full transfer 
application was receipted by USDA on the 24th of that month.  The Developer has made its best good faith 
effort to close by the selected deadline, and all other parties (i.e. syndicator/investor, construction lender, 
permanent lender, title insurer, etc.) are willing and able to do the same.  Unfortunately, the final closing 
is, and will be, conditioned on the USDA transfer. 
 
 The Developer has selected Readiness to Proceed on two prior applications (#18077 and #19058)  
since originally implemented and was able to satisfy the deadline requirement each time without concern.  
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COVID 19 related delays aside, the Applicant believes that, without the unforeseen USDA restructuring, 
the closing deadline would be met for this Development. 
 
 For these reasons, a request is made to the Department that all USDA Acquisition/Rehab 
Developments be waived of any penalties associated with the closing deadline for 2020.  We appreciate 
your consideration and are available to discuss at any time. 
 
Respectfully,  
 


 
Devin Baker 
SVP, Acquisitions/Development 
(281) 689-2030 ext.128 
dpbaker@lcjcompanies.com  
 
 
 
 















 
 
 
 
 

LCJ Construction · LCJ Development · LCJ Management 
www.lcjcompanies.com 

PO Box 489 · New Caney, TX 77357 · Phone (281) 689-2030 · Fax (281) 689-0103 

 

November 17, 2020 
 

Marni Holloway 
Multifamily Finance Director, TDHCA 
221 E. 11th Street Austin, TX 78701 
marni.holloway@tdhca.state.tx.us 
 

Re: #20015 New Caney Oaks – Readiness to Proceed for USDA Developments 
 

Ms. Holloway, 
 
 In regard to the selection of Readiness to Proceed points by New Caney Oaks Housing, Ltd. (the 
“Applicant”), and LCJ Development, Inc. (the “Developer”), in the 2020 Housing Tax Credit application 
round, please see below explanation and timeline of events that will likely cause #20015 New Caney Oaks 
(the “Development”) to be unable to meet the November 30, 2020 deadline. 
 
 As the Department is well aware, USDA is currently implementing a national reorganization that 
will take all responsibilities out of each respective state office and hold them in four (4) nationwide 
regional branches.  The realignment was formally announced on July 7, 2020, however, as of October 6, 
2020, USDA has still not able to fill the Chief Processing nor the Chief Underwriter position for the South 
Region (for which Texas is designated).  It is our understanding that Ms. Tammy Daniels will temporarily 
fill the position as Acting Branch Manager until one is assigned.  On November 9, 2020, we were initially 
contacted by our designated processing analyst who will review the transfer application before sending to 
underwriting.  We are told this process could take up to a minimum of sixty (60) days before approval and 
closing. 
 

As a part of the tax credit application, a USDA letter of transfer request is required (included 
herein).  Submitted to our state loan specialist, Amanda Ayers, on February 10, 2020, the full transfer 
application was receipted by USDA on the 24th of that month.  The Developer has made its best good faith 
effort to close by the selected deadline, and all other parties (i.e. syndicator/investor, construction lender, 
permanent lender, title insurer, etc.) are willing and able to do the same.  Unfortunately, the final closing 
is, and will be, conditioned on the USDA transfer. 
 
 The Developer has selected Readiness to Proceed on two prior applications (#18077 and #19058)  
since originally implemented and was able to satisfy the deadline requirement each time without concern.  
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COVID 19 related delays aside, the Applicant believes that, without the unforeseen USDA restructuring, 
the closing deadline would be met for this Development. 
 
 For these reasons, a request is made to the Department that all USDA Acquisition/Rehab 
Developments be waived of any penalties associated with the closing deadline for 2020.  We appreciate 
your consideration and are available to discuss at any time. 
 
Respectfully,  
 

 
Devin Baker 
SVP, Acquisitions/Development 
(281) 689-2030 ext.128 
dpbaker@lcjcompanies.com  
 
 
 
 



From: Marni Holloway
To: Alena Morgan
Subject: FW: Potential Closing Delay
Date: Tuesday, November 24, 2020 9:00:21 AM

 
 
Marni Holloway
Multifamily Finance Director
Texas Department of Housing and Community Affairs
221 E. 11th Street | Austin, TX 78701
(512) 475-1676
 
Reminder for Direct Loan Borrowers:  TDHCA will not close earlier than 30 days after receipt
of complete due diligence documents.  We will not honor closings scheduled without our
confirmation.
 
 
Any person receiving guidance from TDHCA staff should be mindful that, as set forth in 10
TAC Section 11.1(b) there are important limitations and caveats.
 
 
About TDHCA
The Texas Department of Housing and Community Affairs administers a number of state and federal
programs through for-profit, nonprofit, and local government partnerships to strengthen communities
through affordable housing development, home ownership opportunities, weatherization, and community-
based services for Texans in need.  For more information, including current funding opportunities and
information on local providers, please visit www.tdhca.state.tx.us
 
 

From: Conway, Nancy - RD, Phoenix, AZ <nancy.conway@usda.gov> 
Sent: Tuesday, November 24, 2020 8:51 AM
To: dpbaker@lcjcompanies.com
Cc: Marni Holloway <marni.holloway@tdhca.state.tx.us>
Subject: Potential Closing Delay
 
Dear New Caney Oaks Housing, LTD (consolidation),
 
We wanted to reach out and discuss end of year timelines for your transaction. As you are aware, we
recently went through a reorganization and some functional realignments. We have now had the
opportunity to review all documentation associated with your transaction. Based on the current
information available, your application may not meet your proposed closing deadline. If there is
additional funding, such as Low-Income Housing Tax Credits (LIHTC), associated with your
transaction, please ensure you are able to receive an extension. If there are any issues with outside
additional funding, we are happy to communicate directly with the Housing Finance Agency or other
capital provider to explain the need for an extension.
 
Please reach out to CJ Michels at cjmichels@usda.gov  to discuss timelines further.
 
If you have already discussed your closing date with Rural Development within the past week please
disregard this email.

mailto:marni.holloway@tdhca.state.tx.us
mailto:alena.morgan@tdhca.state.tx.us
http://www.tdhca.state.tx.us/
mailto:cjmichels@usda.gov


 
Thank you for your patience,
 
Lauryn Enrico
Director, Production and Preservation Division
Multifamily Housing Programs
Rural Development
United States Department of Agriculture
Phone 202.401.0007 
www.rd.usda.gov | “Committed to the future of rural communities”

 

This electronic message contains information generated by the USDA solely for the intended
recipients. Any unauthorized interception of this message or the use or disclosure of the
information it contains may violate the law and subject the violator to civil or criminal
penalties. If you believe you have received this message in error, please notify the sender and
delete the email immediately.

https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.rd.usda.gov%2F&data=04%7C01%7C%7C70e5ca611af245ee7f4508d88c94f8ac%7Ced5b36e701ee4ebc867ee03cfa0d4697%7C0%7C0%7C637413918735544945%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=4QiYerouAonQamsbRnWN3WajvcflW0iqYrcaU2lm2nw%3D&reserved=0
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New Hope Housing Savoy 
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November 30, 2020 
 
Texas Department of Housing and Community Affairs 
Attn: Marni Holloway, Director of Multifamily Finance 
221 East 11th Street 
Austin, TX 78701 
Delivered via email: marni.holloway@tdhca.state.tx.us  
 
 
Re: New Hope Housing Savoy (TDHCA#20075) Waiver Request for Readiness to Proceed 
Deadline 
 
 
Dear Marni, 
 
Please accept this letter as a waiver request for NHH Savoy, Ltd. (the “Partnership”) and Houston Area 
Community Development Corporation (HACDC, the “Developer”), HTC Application #20075 of 10 
TAC 11.9(c)(8), related to Readiness to Proceed. Pursuant to this scoring incentive, “Failure to close 
all financing and provide evidence of an executed contract by the November deadline will result in 
penalty under 10 TAC 11.9(f) as determined solely by the Board.” 
 
We respectfully request that the Board grant a waiver under 10 TAC 11.9 (f) of the 2020 Qualified 
Allocation Plan, and not assess a penalty to NHH Savoy, Ltd. and the Developer in the subsequent 
2021 9% Competitive Program.  
 
In these unprecedented times, with local governmental delays caused by the global pandemic, we find 
that our longstanding financing partner, the City of Houston, cannot meet this deadline. The City has 
been primarily focused on the public health crisis. Normal municipal activities such as city council 
approvals for multifamily housing developments have largely halted in the wake of COVID-19. The 
NHH Savoy development is dependent upon the $12,000,000 in capital financing from the City of 
Houston and until this source of funding receives final approval from City Council, the project cannot 
proceed with closing.  
 
Because the City of Houston’s process for funding approval is not developer-driven, the failure to 
close financing by the November deadline is well beyond HACDC/New Hope Housing’s control. 
Additionally, federal funding prohibits land and finance closing without HUD’s environmental 
clearance, which for NHH Savoy is still under review with the Texas General Land Office.  

 
HACDC successfully completed and met all requirements with Readiness to Proceed outlined in the 
2018 QAP with the #18147 NHH Dale Carnegie project. We faithfully executed on the Readiness 
deadline in 2018, demonstrating our capacity and commitment to meeting the requirements of the QAP 
in a timely manner.  

 
Our request for this board waiver brings with it gratitude for more than a decade of partnership with 
the TDHCA and a continued commitment to developing and operating the finest quality housing for 
the most vulnerable. We will continue to push toward closing as quickly as the City of Houston will 



 
4816-5417-9539.v3 

allow, and the start of construction to deliver units that are so needed in our community – now more 
than ever. 
 
We appreciate your thoughtful consideration of this request, and we look forward to continuing to 
craft, together with you, the path forward to best serve Texans in need. 
 
 
Sincerely, 

  
 
 
 
 

Joy Horak-Brown 
President & CEO 
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Lockwood South Apartments 

  



 

1301 Chicon Street, Suite 101, Austin, TX  |  structuretexas.com 

December 18, 2020 
 
Ms. Alena Morgan 
Texas Department of Housing and Community Affairs  
221 East 11th Street 
Austin, TX 78701 

 
RE: Request for Waiver of Penalties under 10TAC §11.9(f) 

 
Dear Ms. Morgan: 
 
I am writing on behalf of two Applicants for 2020 Housing Tax Credits: Connect South Apts, LP, 
the Applicant for Application #20082 Connect South Apartments; and Lockwood South Apts, LP, 
the Applicant for Application #20077 Lockwood South Apartments. Both of the proposed 
developments are to be located in Urban Region 6 within the Houston City Limits.  
 
In both cases, the Applicant is seeking a waiver of any penalties in the 2021 Tax Credit round 
related to a failure to meet the Readiness to Proceed closing deadline of November 30, 2020. 
Numerous circumstances beyond the Applicant’s control forced a slowdown in the closing process. 
 
Both developments received Resolutions of Support from the City of Houston as well as 
recommendations for CDBG-DR funding as administered by the City of Houston to support the 
developments. The City of Houston’s approval of CDBG-DR funding has been delayed due to a 
number of factors that the Applicant could not have reasonably foreseen when it submitted an 
application on March 1, 2020.  
 
First, in late March of this year Covid-19 precautions slowed the transaction of business overall, 
while placing additional pressures and responsibilities on governmental entities such as the City 
of Houston’s Neighborhood Housing division which oversees the administration of the CDBG-
DR funding and its subsequent contracts. As a result, a commitment of funds from the City of 
Houston was not forthcoming until September 9, 2020 for Application #20077 (Lockwood) and 
October 28, 2020 for Application 20082 (Connect South).  
 
The financial viability of each development is dependent upon these funds and understandably, 
without a commitment and contract in place, the lender and equity providers for these transactions 
were unwilling to move forward with a closing, which normally takes about 90 days. Even if the 
Applicant had been able to start the closing process the day these commitments were received, a 
November 30th Closing would have been impossible. Regrettably, the City of Houston staff must 
still take these commitment letters to the City Council for approval to enter into a contract, which 
is anticipated in January of 2021.  
 
Secondly, CDBG-DR funding requires§ completion of the Part 58 Environmental Clearance prior 
to release of CDBG-DR funds and prior to any “Choice Limiting Activities” such as a financial 
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closing.  Although the completion of a Part 58 Environmental report is not difficult, it is a lengthy 
process requiring the approval of multiple governmental agencies including the State Historic 
Preservation Office and other organizations each of which is allowed a 30-day timeframe to 
respond.  The Part 58 process is administered by the City and did not start until the final 
commitment letters were received on the dates afore mentioned.  Initially these clearances were to 
be developed and requested by the City of Houston, which meant that staff there had to conduct 
more than a dozen such reviews in a limited time frame. With employees working remotely on 
both ends of the report (requesting clearance and providing clearance) the process was slowed. To 
date, both applications are still awaiting their Part 58 approvals.  

 
These delays were not only unforeseeable, but they were also clearly beyond the control of the 
Applicant in each case. We hope that you will find these circumstances worthy of a waiver of 
penalty under 10 TAC §11.9(f).  
 
I appreciate your time and consideration,  

 

 
 
Sarah Andre 
Consultant to the Project 
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Connect South Apartments 

  



 

1301 Chicon Street, Suite 101, Austin, TX  |  structuretexas.com 

December 18, 2020 
 
Ms. Alena Morgan 
Texas Department of Housing and Community Affairs  
221 East 11th Street 
Austin, TX 78701 

 
RE: Request for Waiver of Penalties under 10TAC §11.9(f) 

 
Dear Ms. Morgan: 
 
I am writing on behalf of two Applicants for 2020 Housing Tax Credits: Connect South Apts, LP, 
the Applicant for Application #20082 Connect South Apartments; and Lockwood South Apts, LP, 
the Applicant for Application #20077 Lockwood South Apartments. Both of the proposed 
developments are to be located in Urban Region 6 within the Houston City Limits.  
 
In both cases, the Applicant is seeking a waiver of any penalties in the 2021 Tax Credit round 
related to a failure to meet the Readiness to Proceed closing deadline of November 30, 2020. 
Numerous circumstances beyond the Applicant’s control forced a slowdown in the closing process. 
 
Both developments received Resolutions of Support from the City of Houston as well as 
recommendations for CDBG-DR funding as administered by the City of Houston to support the 
developments. The City of Houston’s approval of CDBG-DR funding has been delayed due to a 
number of factors that the Applicant could not have reasonably foreseen when it submitted an 
application on March 1, 2020.  
 
First, in late March of this year Covid-19 precautions slowed the transaction of business overall, 
while placing additional pressures and responsibilities on governmental entities such as the City 
of Houston’s Neighborhood Housing division which oversees the administration of the CDBG-
DR funding and its subsequent contracts. As a result, a commitment of funds from the City of 
Houston was not forthcoming until September 9, 2020 for Application #20077 (Lockwood) and 
October 28, 2020 for Application 20082 (Connect South).  
 
The financial viability of each development is dependent upon these funds and understandably, 
without a commitment and contract in place, the lender and equity providers for these transactions 
were unwilling to move forward with a closing, which normally takes about 90 days. Even if the 
Applicant had been able to start the closing process the day these commitments were received, a 
November 30th Closing would have been impossible. Regrettably, the City of Houston staff must 
still take these commitment letters to the City Council for approval to enter into a contract, which 
is anticipated in January of 2021.  
 
Secondly, CDBG-DR funding requires§ completion of the Part 58 Environmental Clearance prior 
to release of CDBG-DR funds and prior to any “Choice Limiting Activities” such as a financial 
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closing.  Although the completion of a Part 58 Environmental report is not difficult, it is a lengthy 
process requiring the approval of multiple governmental agencies including the State Historic 
Preservation Office and other organizations each of which is allowed a 30-day timeframe to 
respond.  The Part 58 process is administered by the City and did not start until the final 
commitment letters were received on the dates afore mentioned.  Initially these clearances were to 
be developed and requested by the City of Houston, which meant that staff there had to conduct 
more than a dozen such reviews in a limited time frame. With employees working remotely on 
both ends of the report (requesting clearance and providing clearance) the process was slowed. To 
date, both applications are still awaiting their Part 58 approvals.  

 
These delays were not only unforeseeable, but they were also clearly beyond the control of the 
Applicant in each case. We hope that you will find these circumstances worthy of a waiver of 
penalty under 10 TAC §11.9(f).  
 
I appreciate your time and consideration,  

 

 
 
Sarah Andre 
Consultant to the Project 
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Regency Lofts 
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Alena Morgan

From: Donna Rickenbacker <donna@marqueconsultants.com>
Sent: Tuesday, December 15, 2020 6:48 PM
To: Alena Morgan
Cc: Cheryl Lawson; Ray.Miller@houstontx.gov
Subject: RE: IMPORTANT RE:  Readiness to Proceed Deadline for Regency Lofts (20097)
Attachments: 20097_Regency_Lofts_Readiness_Waiver.pdf; 20097_Regency_Lofts_Evidence of Waiver 

Upload.pdf

Hello Alena, 
 
Attached please find our Readiness Penalty Waiver Request and evidence that the request was uploaded to the U‐Serv 
Account for Regency Lofts. 
 
Please let me know if you have any questions or comments. 
 
Thank you, 
Donna Rickenbacker 
(713) 560‐0068 
 

From: Alena Morgan [mailto:alena.morgan@tdhca.state.tx.us]  
Sent: Tuesday, December 15, 2020 11:06 AM 
To: Donna Rickenbacker <donna@marqueconsultants.com>; clawson@walioo.org 
Subject: IMPORTANT RE: Readiness to Proceed Deadline for Regency Lofts (20097) 
Importance: High 
 
To Whom It May Concern, 
 
Upon review of your Carryover and Serv‐U submissions, it appears Regency Lofts (20097) did not meet its Readiness to 
Proceed deadline pursuant to 10 TAC §11.9(c)(8).  
 
If this is an error or you would like to request a Penalty Waiver before the January 2021 Board meeting, please respond 
to this email immediately. 
 
 
Thank you, 
 
Alena R. Morgan, JD 
Competitive (9%) Housing Tax Credit Program Administrator  
Texas Department of Housing and Community Affairs 
221 E. 11th St., Austin, TX 78701 
Office: 512.936.7834   
TDHCA COVID‐19 ASSISTANCE: https://www.tdhca.state.tx.us/covid19‐response.htm. 
 
Any person receiving guidance from TDHCA staff should be mindful that, as set forth in 10 TAC §11.1(b), there are important limitations
and caveats.  
 
 
About TDHCA 



2

The Texas Department of Housing and Community Affairs administers a number of state and federal programs through for‐profit, nonprofit, and local government
partnerships to strengthen communities through affordable housing development, home ownership opportunities, weatherization, and community‐based services for 
Texans in need.  For more information, including current funding opportunities and information on local providers, please visit www.tdhca.state.tx.us 

 



DWR DEVELOPMENT GROUP, LLC 
6300 West Loop South, Ste. 670 

Bellaire, Texas 77401 
(713) 940-9940 – p 
(713) 583-8858 – f 

Donna@DWRDevelopment.com 
 
Via Serv-U HTTP Portal 
 
December 15, 2020 
 
Alena R. Morgan, JD 
Competitive (9%) Housing Tax Credit Program Administrator 
Texas Department of Housing and Community Affairs 
221 E. 11th Street 
Austin, Texas 78701 
 
Re: TDHCA No. 20097-Regency Lofts; Readiness to Proceed 
 
Dear Alena, 
 
Regency Lofts is a proposed 120-unit apartment community that will be located in Harris County, 
Texas, a county declared by the Federal Emergency Management Agency to be eligible for 
individual assistance.  DWR Regency 20, LP, the owner of Regency Lofts (the “Owner”), selected 
points under 10 TAC §11.9(c)(8) of the QAP rules relating to construction in specific disaster 
counties. 
 
The Owner is hereby seeking a waiver of a penalty under 10 TAC §11.9(f) for failing to meet the 
deadline to both close financing and provide evidence of an executed construction contract by 
November 30, 2020 pursuant to the requirements of 10 TAC §11.9(c)(8).  
 
First, please be aware that the Regency Lofts 9% application was not a “priority” application until 
after the June 25, 2020 board meeting and the reordering of applications in Region 6.  See 
Attachment 1-Region 6 June 26, 2020 application log.  This event should have resulted in an 
extension of the November deadline.  Provided, however, upon becoming a priority application, 
we made every effort to honor the QAP rules and close by 11/30/20. 
 
Since the City of Houston (“COH”) awarded DR-17 grant funds to the transaction, we sought and 
received our Authority to Use Grant Funds (AUGF) from the GLO in mid-November.  We also 
had building design plan approvals and a fully executed construction contract before the end of 
the month with every intentions of closing and funding Regency Lofts in a timely manner.  See 
Attachment 2-extracted pages from the Construction Contract dated November 24, 2020. 
 
Unfortunately, we were not able to get to Houston City Council with final COH loan 
documentation until December 2, 2020.  We were pushed back by 2-weeks while the COH and the 
GLO finalized an agreement on the administration of DR-17 and other housing disaster funds made 
available to the COH.  We closed on December 10, 2020, one week following City Council 
approval.  See Attachment 3-Settlement Statement with a Settlement/Disbursement Date of 

mailto:Donna@DWRDevelopment.com
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Notes
Region 4/Rural
20262 Abbington Park SEC  S. Standish St. / W   Henderson 75654 Rusk 4 Rural NC 58 6 64 Elderly 917,831                 Breck Kean 48401950800 133 0 17 4 0 8 4 0 166 C UR
20216 Henderson Trails E side of US 79 at Pam  Henderson 75654 Rusk 4 Rural NC 60 0 60 Elderly 945,766                 Michael Fogel 48401950900 132 0 17 4 0 8 4 0 165 C UR
20016 Reserve at Sulphur Springs NWC League St. S. / Be  Sulphur Springs 75482 Hopkins 4 Rural NC 72 0 72 Elderly 1,000,000              Brian McGeady 48223950402 121 0 0 4 8 0 4 0 137 UR
Estimated Amount Available $1,591,791 Total HTCs Requested 2,863,597          

Region 4/Urban
20167 Laurel Flats 1208 E. Houston Tyler 75702 Smith 4 Urban NC 88 1 89 General 1,124,289              April Engstrom 48423000900 135 0 17 4 0 8 4 0 168 C UR
Estimated Amount Available $1,208,191 Total HTCs Requested 1,124,289          

Region 5/Rural
20240 Livingston Pioneer Crossing~ 1549 N Dogwood AveLivingston 77351 Polk 5 Rural NC 76 4 80 Elderly 1,046,000              Noor Jooma 48373210302 133 5 17 4 8 0 4 0 171 C UR
20288 Providence at Buna 330 CR 835 Buna 77612 Jasper 5 Rural x NC 80 0 80 Elderly 1,046,000              Miranda Sprague 48241950700 132 5 17 4 8 0 4 0 170 Not Recommended
Estimated Amount Available $1,056,975 Total HTCs Requested 2,092,000          

Region 5/Urban
20232 Beaumont Trails SWQ Spindletop Sq / N  Beaumont 77703 Jefferson 5 Urban NC 57 3 60 Elderly 869,106                 Michael Fogel 48245000400 135 0 14 4 0 0 4 0 157 UR
20316 Virginia Flats 2250 W. Virginia St. Beaumont 77705 Jefferson 5 Urban AcR 78 32 110 General 903,811                 Miranda Sprague 48245002300 125 5 17 4 8 0 4 0 163 C Not Recommended

Estimated Amount Available $913,180 Total HTCs Requested 1,772,917          

Region 6/Rural
20329 Fish Pond at Huntsville ~ 148 FM 247 Huntsville 77340 Walker 6 Rural NC 48 0 48 Elderly 900,000                 x David Fournier 48471790102 134 5 17 4 8 0 4 0 172 C UR
20210 Amber Ridge Apartments 114 Woodway Dr Angleton 77515 Brazoria 6 Rural NC 42 6 48 General 570,864                 Vaughn C. Zimmerma  48039662100 132 5 17 4 0 8 4 0 170 UR
Estimated Amount Available $600,000 Total HTCs Requested 1,470,864          

Region 6/Urban
20075 New Hope Housing Savoy ~ 6301 Savoy Dr. Houston 77036 Harris 6 Urban x NC 120 0 120 Supp Hsg 1,500,000              Joy Horak-Brown 48201432801 132 5 17 4 8 0 4 7 177 C UR
20114 3300 Caroline Street 3300 Caroline St. Houston 77004 Harris 6 Urban x NC 149 0 149 Supp Hsg 1,500,000              Neal Drobenare 48201312500 141 5 17 4 8 0 4 0 179 UR
20223 Campanile on Briar Hollow SEC Post Oak Blvd./Bri   Houston 77027 Harris 6 Urban NC 72 13 85 Elderly 1,500,000              Les Kilday 48201411300 139 5 17 4 8 0 4 0 177 C UR
20141 Richmond Senior Village 5615 Richmond Ave. Houston 77057 Harris 6 Urban NC 100 25 125 Elderly 1,500,000              Doak Brown 48201432702 138 5 17 4 8 0 4 0 176 C UR
20204 Heritage Senior ResidencesNEC Center St. / Moy SHouston 77007 Harris 6 Urban NC 94 41 135 Elderly 1,500,000              Dan Wilson 48201510600 138 5 17 4 0 8 4 0 176 C UR
20011 Canal Lofts 5601 Canal St. Houston 77011 Harris 6 Urban NC 100 50 150 General 1,500,000              Nathan Kelley 48201310500 131 5 17 4 8 0 4 7 176 C UR
20082 Connect South Apartments6440 Hillcroft Ave. Houston 77074 Harris 6 Urban x NC 70 7 77 General 1,500,000              Scott Puffer 48201421300 131 5 17 4 8 0 4 7 176 C UR
20077 Lockwood South ApartmenW. of Lockwood, S. of  Houston 77003 Harris 6 Urban x NC 72 8 80 General 1,500,000              Scott Puffer 48201310400 131 5 17 4 8 0 4 7 176 C UR
20097 Regency Lofts 3232 Dixie Dr. Houston 77021 Harris 6 Urban NC 102 18 120 General 1,500,000              Donna Rickenbacker 48201313200 131 5 17 4 0 8 4 7 176 C UR
20205 Ella Grand 2077 S. Gessner Rd. Houston 77063 Harris 6 Urban NC 115 30 145 Elderly 1,500,000              Janine Sisak 48201431101 137 5 17 4 0 8 4 0 175 UR
20128 OST Lofts 5520 Old Spanish Trail Houston 77023 Harris 6 Urban NC 106 19 125 General 1,500,000              Donna Rickenbacker 48201311800 131 5 17 4 8 0 4 5 174
20125 Parkway Meadows W. Gulf Bank, W. of W  Houston 77088 Harris 6 Urban NC 64 18 82 General 1,495,797              Ryan Hettig 48201533000 125 5 17 8 8 0 0 7 170
20116 Dian Street Villas 1433 Dian St. Houston 77008 Harris 6 Urban x NC 96 12 108 General 1,500,000              Jervon Harris 48201511200 138 5 17 4 8 0 4 0 176 C UR Terminated; Pending Appeal
20138 The Ella 1718 W. 26th St. Houston 77008 Harris 6 Urban NC 100 80 180 General 1,500,000              Miranda Sprague 48201511100 138 5 17 4 8 0 4 0 176 C Not Recommended
Estimated Amount Available $15,304,922 Elderly Max  $6,310,219 Total HTCs Requested 20,995,797        

Region 7/Rural
20273 La Grange Springs NEC of Hwy 77 / CR 21 La Grange 78945 Fayette 7 Rural NC 64 8 72 General 900,000                 Butch Richardson 48149970200 130 5 17 4 0 8 4 0 168 C UR
20292 Carver Ridge Apartments S. of CR 137 / CR 1660 Hutto 78634 Williamson 7 Rural NC 56 16 72 General 600,000                 Justin Zimmerman 48491020809 132 0 17 4 0 8 4 0 165 UR
20342 The Cottages at Cedar RidgCounty Line Rd / N. Av  Elgin 78621 Travis 7 Rural NC 40 24 64 Elderly 600,000                 Lee Zieben 48453001854 132 0 17 4 8 0 4 0 165
Estimated Amount Available $600,000 Total HTCs Requested 2,100,000          
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AJA DocumentA10f-2017 
Standard Form of Agreement Between Owner and Contractor where the basis of 
payment is a Stipulated Sum 

AGREEMENT made as of the 24th day of November in the year 2020 
(In words, indicate day, month and year.) 

BETWEEN the Owner: 
(Name, legal status, address and other information) 

DWR Regency 20, LP 
6300 West Loop South, Suite 670 
Bellaire, Texas 77401 
713-560-0068 phone 

and the Contractor: 
(Name, legal status, address and other information) 

Crossroads Housing Development Corporation, a Texas non-profit corporation 
P.O. Box 1042 
Big Spring, Texas 79721 
432-267-2206 phone 
432-267-2317 fax 

for the following Project: 
(Name, location and detailed description) 

Regency Lofts 
3232 Dixie Drive 
Houston, Texas 77021 
A 120-unit multifamily apartment complex 

The Architect: 
(Name, legal status, address and other information) 

Mucasey & Associates 
4808 Gibson, Suite 200 
Houston, Texas 77007 
713-521-1233 phone 
713-520-1904 fax 

The Owner and Contractor agree as follows. 

ADDITIONS AND DELETIONS: 
The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to the 
standard form text is available from 
the author and should be reviewed. A 
vertical line in the left margin of this 
document indicates where the author 
has added necessary information 

and where the author has added to or 
deleted from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

The parties should complete 
A101®-2017, Exhibit A, Insurance 
and Bonds, contemporaneously with 
this Agreement. AIA Document 
A201®-2017, General Conditions of 

the Contract for Construction, is 
adopted in this document by 
reference. Do not use with other 

general conditions unless this 
document is modified. 

AIA DocumentA101®-2017. Copyright© 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1967, 1974, 1977, 1987, 1991, 1997, 2007 and 2017 by The 
American Institute of Architects. All rights reserved. The "American Institute of Architects," "AIA," the AIA Logo, "A 101," and "AIA Contract Documents" are 
registered trademarks and may not be used without permission. This document was produced by AIA software at 13:52:37 ET on 11/24/2020 under Order 
No.9880959121 which expires on 04/15/2021, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract 
Documents® Terms of Service. To report copyright violations, e-mail copyright@aia.org. 
User Notes: (828657195) 
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Conditions 

Portions of Addenda relating to bidding or proposal requirements are not part of the Contract 
Documents unless the bidding or proposal requirements are also enumerated in this Article 9 . 

. 8 Other Exhibits: 
(Check all boxes that apply and include appropriate information identifYing the exhibit where 
required.) 

AJA Document E204T11L2017, Sustainable Projects Exhibit, dated as indicated below: 
(Insert the date of the E204-2017 incmporated into this Agreement.) 

The Sustainability Plan: 

Title Date 

Supplementary and other Conditions of the Contract: 

Document 
See Exhibit "D" - Supplementary 

Conditions 

.9 Other documents, if any, listed below: 

Title 

Pages 

Date Pages 

(List here any additional documents that are intended to form part of the Contract Documents. AJA 
Document A20JT~L2017 provides that the advertisement or invitation to bid, Instructions to Bidders, 
sample forms, the Contractor's bid or proposal, portions of Addenda relating to bidding or proposal 
requirements, and other information fi1rnished by the Owner in anticipation of receiving bids or 
proposals, are not part of the Contract Documents unless enumerated in this Agreement. Any such 
documents should be listed here only if intended to be part of the Contract Documents.) 

Exhibit "A" - Schedule of Values 
Exhibit "B" - Specifications Index 
Exhibit "C" Index of Drawings 
Exhibit "D" Supplementary Conditions 
Exhibit "E" - AIA A201-2007 General Conditions 
Exhibit "F" - Sales Tax Exemption Certification 
Exhibit "G" - Federal Labor Standards Provision, MWSBE and Section 3 Contract Requirements 
Exhibit "H" - City of Houston Compliance Forms - MWSBE and Section 3 
Exhibit "I" - Quality Management Policies and Procedures 
Exhibit "J" City Workforce Protection Measures 
Exhibit "K" Construction Schedule 
Exhibit "L" Qualifications/Exclusions 
Exhibit "M" Finish Selection Sheet 

This Agreement entered into as of the day and year first written above. 

AIA Document A101®- 2017. Copyright© 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1967, 1974, 1977, 1987, 1991, 1997, 2007 and 2017 by The 
American Institute of Architects. All rights reserved. The "American Institute of Architects," "AIA," the AIA Logo, "A 101," and "AIA Contract Documents" are 
registered trademarks and may not be used without permission. This document was produced by AIA software at 12:24:26 ET on 11/12/2020 under Order 
No.9880959121 which expires on 04/15/2021, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract 
Documents® Terms of Service. To report copyright violations, e-mail copyright@aia.org. 
User Notes: (842283311) 
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DWR Regency 20, LP Crossroads Housing Development Corporation 

By: DWRRegency GP, LLC, its General Partner 

By: DWR Development Group, LLC, its Manager 

~--r-'I 11-P--&4-.. l~£J_/(/->< .. 
OWNER (Signature) CONTRACTOR (Signature) 

Donna Rickenbacker, Manager Stacy M. Swisher, Executive Director 
(Printed name and title) (Printed name and title) 

AIA Document A101"'-2017. Copyright© 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1967, 1974, 1977, 1987, 1991, 1997, 2007 and 2017 by The 
American Institute of Architects. All rights reseNed. The "American Institute of Architects," • AIA," the AIA Logo, "A 101," and "AIA Contract Documents" are 
registered trademarks and may not be used without permission. This document was produced by AIA software al 12:24:26 ET on 11/12/2020 under Order 
No.9880959121 which expires on 04/15/2021, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract 
Documents® Terms of SeNice. To report copyright violations, e-mail copyright@aia.org. 
User Notes: (842283311) 
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DWR Regency 20, LP Crossroads Housing Development Corporation 

By: DWR Regency GP, LLC, its General Partner 

By: DWR Development Group, LLC, its Manager 

OWNER (Signature) 

Donna Rickenbacker, Manager 
(Printed name and title) (Printed name and title) 

AJA Document A101"- 2017. Copyright© 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1967, 1974, 1977, 1987, 1991, 1997, 2007 and 2017 by The 
American Institute of Architects. All rights reserved. The "American Institute of Architects,'' "AIA," the AIA Logo, "A 101," and" AIA Contract Documents" are 
registered trademarks and may not be used without permission. This document was produced by AJA software at 12:24:26 ET on 11/1212020 under Order 
No.9880959121 which expires on 04/15/2021, is not for resale, is licensed for one-lime use only, and may only be used in accordance with the AIA Contract 
Documents"' Terms of Service. To report copyright violations, e-mail copyright@aia.org. 
User Notes: (842283311) 
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Chicago Title of Texas, LLC 
3700 Buffalo Speedway, Suite 1100, Houston, TX 77098 

Phone: (713)659-1411 I Fax: (713)658-1029 

SELLER'S STATEMENT 

Settlement Date: December 10, 2020 Escrow Number: CTT18701445 

Disbursement Date: December 10, 2020 Escrow Officer: Janet Karr 

Borrower: DWR Regency 20, LP, a Texas limited partnership 
6300 West Loop South 
Bellaire, TX 77401 

Seller: Securitas1031, LLC, QI for 
PM Dixie LLC 
11312 Kingsworthy Lane 
Houston, TX 77024 

Property: 3232 Dixie Dr. 
Houston, TX 77021 
Harris County, Texas 
Approximately 3.19+/-acres 

FINANCIAL CONSIDERATION 
Contract sales price 

PRORATIONS/ADJUSTMENTS 
Real Property Taxes at $44,440.86 

Deposits paid to seller for contract 
extensions 

COMMISSIONS 
Listing Broker commission 

TITLE & ESCROW CHARGES 
Owner's policy premium 

Escrow Fee 

Guaranty fee 

Tax Search 

Policies to be issued: 

Owners Policy 
Coverage: Premium: 
$31,606,012.00 $94,036.00 

GOVERNMENT CHARGES 
Recording fees 

eFile Fees 

MISCELLANEOUS CHARGES 

2020 Taxes 

2020 Taxes 

1031 Exchange Fee 

Sales Proceeds 

12/11/20-01/01/21 ($44,440.86 / 366 X 21 days) 

Bejjani & Associates-Pierre 
$5,500,000.00@ 3.0000% = $165,000.00 

- Bejjani & Associates-Pierre 

Chicago Title of Texas, LLC 

Chicago Title of Texas, LLC 

Texas Title Insurance Guaranty Association 

National Tax Net 

Version: Owner's Policy of Title Insurance 
(T-1)-2014 

Chicago Title of Texas, LLC 

Chicago Title of Texas, LLC 

Harris County Tax Assessor 

Greater Southeast MGT. Dist. (Equitax) 

Securitas1031 LLC 

Securitas1031 LLC 

$ DEBITS $ 

265,000.00 

165,000.00 

24,680.00 

450.00 

0.52 

71.00 

16.00 

3.20 

42,408.28 

2,032.58 

1,980.00 

5,000,908.31 

CREDITS 

5,500,000.00 

2,549.89 

Page 1of2 (CTT18701445/108) December 07, 2020 03:17 PM 
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Subtotals 

TOTALS 

APPROVED and ACCEPTED 

SELLER'S STATEMENT· Continued 

5,502,549.89 

5,502,549.89 

5,502,549.89 

5,502,549.89 

Borrower and Seller understand the Closing or Escrow Agent has assembled this information representing the transaction from 
the best information available from other sources and cannot guarantee the accuracy thereof. Any real estate agent or lender 
involved may be furnished a copy of this Statement. Borrower and Seller understand that tax and insurance prorations and 
reseNes were based on figures for the preceding year or supplied by others or estimates for current year, and in the event of 
any change for current year, all necessary adjustments must be made between Borrower and Seller direct. The undersigned 
hereby authorizes Chicago Title of Texas, LLC to make expenditures and disbursements as shown and approves same for 
payment. The undersigned also acknowledges receipt of Loan Funds, if applicable, in the amount shown above and a receipt of 
a copy of this Statement. understand the Closing or Escrow Agent has assembled this information representing the transaction 
from the best information available from other sources and cannot guarantee the accuracy thereof. The Lender involved may be 
furnished a copy of this Statement. The undersigned hereby authorizes Chicago Title of Texas, LLC to make expenditures and 
disbursements as shown and approves same for payment. The undersigned also acknowledges receipt of loan funds in the 
amount shown above and a receipt of a copy of this Statement. 

I have carefully reviewed the Settlement Statement and to the best of my knowledge and belief, it is a true and accurate 
statement of all receipts and disbursements made on my account or by me in this transaction. I further certify that I have 
received a copy of the Settlement Statement. 

SELLER: 

PM Dixie LLC, a Texas limited liaibility 
company 
By: Securitas1031, LLC, Qualified 

tnte~ ,/) 

"6L~(~ 
Accepted and Approved: 

PM D~ieU£.d. 0 L . 
By:~#~ 

P~rre Bejjani, Manager 

To the best of my knowledge, the Settlement Statement which I have prepared is a true and accurate account of the funds which 
were received and have been or will be disbursed by the undersigned as part of the settlement of this transaction. 

Settlement Agent 

Page2 of 2 (CTT18701445/108) December07, 2020 03:17 PM 
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AFTER RECORDING, RETURN TO: 

Janet Karr (err /6'7tJl41-b) 
Chicago Title 
3700 Buffalo Speedway, Suite 1100 
Houston, Texas 77098 

RP-2020-608863 
12/11/2020 ER $34.00 

REGENCY LOFTS 

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU MAY REMOVE 
OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM ANY INSTRUMENT THAT 
TRANSFERS AN INTEREST IN REAL PROPERTY BEFORE IT IS FILED FOR RECORD IN THE PUBLIC 
RECORDS: YOUR SOCIAL SECURITY NUMBER OR YOUR DRIVER'S LICENSE NUMBER. 

STATE OF TEXAS 

COUNTY OF HARRIS 

SPECIAL WARRANTY DEED WITH VENDOR'S LIEN 

§ 

§ 

§ 

To be effective as of December i D 2020, PM DIXIE LLC, a Texas limited liability 
company ("Grantor"), for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged and confirmed, does hereby GRANT, BARGAIN, SELL and CONVEY to 
DWR REGENCY 20, LP, a Texas limited liability company ("Grantee"), the following described 
property (the "Property"): 

The real property described on Exhibit A attached hereto and incorporated 
herein (the "Land"), together with all of Grantor's right, title, and interest in and 
to any and all of the following related to the Land: (a) rights of way, streets, 
roads, alleys, and/or avenues, open or proposed, abutting the Land, (b) riparian 
and water rights, (c) air rights, (d) the nonexclusive right to uses, servitudes, 
licenses, easements, tenements, hereditaments and appurtenances now or 
hereafter belonging to or benefiting the Land (subject to Grantor's interest in 
same), (e) oil, gas and other minerals lying on or under the Land, (f) buildings, 
improvements and fixtures located on or under the Land, and (g) licenses, 
warranties, and permits. 

This conveyance of the Property is made AS IS, WHERE IS, WITH ALL FAULTS, subject to 
general real estate taxes on the Property for the current year and subsequent years, and the 
instruments listed on Exhibit B, attached hereto and made a part hereof (collectively, the 

"Permitted Exceptions"). 

Special Warranty Deed with Vendor's Lien - Page 1 
Regency Lofts 
83926213v.2 0054981/00003 

Donna
Highlight



("') 
<O 
CX) 
CX) 
0 
<O 

I 

0 
N 
0 
N 

I 

0.... 
0::: 

At the request of Grantee, a portion of the consideration paid for the Property was 
advanced by Zions Bancorporation, N.A. dba Amegy Bank ("Lender"), the receipt of which is 
hereby acknowledged, and as evidence of said consideration Grantee has executed and 
delivered a promissory note (the "Note") dated of approximately even date herewith, payable 
to the order of Lender as therein provided. To secure the repayment of the Note, Granter does 
hereby expressly retain a Vendor's Lien and Superior Title upon and against the Property, until 
the amount of such proceeds is fully paid according to the face, tenor, effect, and reading of the 
Note, whereupon this Deed shall become absolute. Said Vendor's Lien and Superior Title herein 
retained are hereby transferred, assigned, sold, and conveyed to Lender, its successors and 
assigns, the payee named in the Note, without recourse or warranty. 

TO HAVE AND TO HOLD the Property, together with all and singular the rights and 
appurtenances thereto in anywise belonging, unto Grantee and its successors and assigns, 
forever, and Grantor does hereby bind itself and its successors to forever warrant and defend 
all and singular the Property unto Grantee and its successors and assigns against every person 
whomsoever lawfully claiming, or to claim the same, or any part thereof, by, through or under 
Grantor, but not otherwise; subject, however to the Permitted Exceptions. 

[Executed on the following page] 

Special Warranty Deed with Vendor's Lien - Page 2 
Regency Lofts 
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IN WITNESS WHEREOF, Granter executes this Deed on the date in the acknowledgement 
set forth below, to be effective as of the date first set forth above. 

GRANTOR: 

STATE OF _ 1.;...;e:;..,;;..X_t-_5 ___ _ 

COUNTY OF ...... ll'"""d..._f_f_:· _6 __ _ 

PM DIXIE LLC, 
a Texas limited liability company, 

By:~~-~ 
? ; 

§ 

§ 

§ 

Pierre Bejjani, Manager 

This instrument was acknowledged before me on the r day of December 2020, by 
Pierre Bejjani, Manager of PM DIXIE LLC, a Texas limited liability company, on behalf of said 
limited liability company. 

[SEAL] 

RUDY RUIZ 
My Notary ID# 131944994 

Expires March 25, 2023 

Notary Public, State of _ 1--"-=e.;...::x"""J."'"'S'--------

THE ADDRESS OF GRANTOR IS: 

11312 Kingsworthy Lane 
Houston, Texas 77024 

Special Warranty Deed with Vendor's Lien - Page 3 
Regency Lofts 
83926213v.2 0054981/00003 

THE ADDRESS OF GRANTEE IS: 

6300 West Loop South, Ste 670 
Bellaire, Texas 77401 
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EXHIBIT A 

DESCRIPTION OF LAND 

All of Unrestricted Reserve "A", Block One (1), of Regency Lofts, a subdivision in Harris County, 
Texas, according to the map or plat thereof recorded under Film Code No. 693113, of the Map 
Records of Harris County, Texas. 

Special Warranty Deed with Vendor's Lien - Page 4 
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EXHIBIT B 

PERMITTED EXCEPTIONS 

1. The following restrictive covenants of record itemized below: 

a. Those recorded under Film Code No. 693113, Map Records, Harris County, 
Texas. 

2. Electric distribution facilities easement(s) and appurtenances as granted in a document: 

3. 

4. 

5. 

a. Granted to: Houston Lighting and Power Company 
b. Recording Date: December 20, 1982 
c. Recording No: under Harris County Clerk's File Number(s) H744993 and as 

shown by the recorded plat and dedication set out in Film Code No. 693113, 
Map Records, Map County, Texas. 

d. Affects: 10 feet wide and traversing a portion of the subject property together 
with any unobstructed aerial easement(s) and being more particularly located 
and defined therein. 

Interest in and to all coal, lignite, oil, gas and other minerals, and all rights incident 
thereto, contained in instrument dated August 12, 1982, recorded August 16, 1982, 
under Harris County Clerk's File Number(s) H574876. 

Access to State Highway No, 288 was denied as set forth in instrument recorded under 
Harris County Clerk's File Number(s) D303091. 

Terms, conditions and stipulations contained in that certain Notice of Storm Water 
Quality Requirements, as set forth by instrument filed for record under Clerk's File No. 
RP-2020-437939, Official Public Records, Harris County, Texas. 

6. Building set back line twenty-five (25) feet in width along the west property line, as 
shown by the recorded plat and dedication set out in Film Code No. 693113, Map 
Records, Harris County, Texas. 

7. Building set back line ten (10} feet in width along the south, north and northerly east 
property line, as shown by the recorded plat and dedication set out in Film Code No. 
693113, Map Records, Harris County, Texas. 

8. A visability triangle easement fifteen (15) feet by fifteen (15} feet wide located in the 
most northerly northeast property corner as shown by the recorded plat and dedication 
set out in Film Code No. 693113, Map Records, Map County, Texas. 

Special Warranty Deed with Vendor's Lien - Page 5 
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RP-2020-608863 

# Pages 6 

12/11/2020 09:52 AM 

e-Filed & e-Recorded in the 

Official Public Records of 

HARRIS COUNTY 

TENESHIA HUDSPETH 

COUNTY CLERK 

Fees $34.00 

RECORDERS MEMORANDUM 
This instrument was received and recorded electronically 
and any blackouts, additions or changes were present 
at the time the instrument was filed and recorded. 

Any provision herein which restricts the sale, rental, or 
use of the described real property because of color or 
race is invalid and unenforceable under federal law. 
THE STATE OF TEXAS 
COUNTY OF HARRIS 
I hereby certify that this instrument was FILED in 
File Number Sequence on the date and at the time stamped 
hereon by me; and was duly RECORDED in the Official 
Public Records of Real Property of Harris County, Texas. 

COUNTY CLERK 
HARRIS COUNTY, TEXAS 
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When recorded, return to: 

THE CITY OF HOUSTON 
P. 0. Box 1562 
Houston, TX 77251-1562 

RP-2020-608867 
12/11/2020 ER $98.00 

Attention: Director, Housing and Community Development Department 

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU 
MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM 
ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY BEFORE 
IT IS FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR SOCIAL SECURITY 
NUMBER OR YOUR DRIVER'S LICENSE NUMBER. 

DEED OF TRUST, SECURITY AGREEMENT AND FINANCING STATEMENT 

From 

DWR REGENCY 20, LP, 
a Texas limited partnership 

as Grantor 

to 

Tom Mccasland, 
as Trustee 

for the benefit of 

WILLIAM A. LAWSON INSTITUTE FOR PEACE AND PROSPERITY, 
a Texas non-profit corporation 

as Beneficiary 

CDBG-DRl 7 (Indirect Loan) 
CHICAGO TITLE 
GF ( fr /f/1014!/£) 
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Signature Page 
Deed of Trust, Security Agreement and Financing Statement 

IN WITNESS WHEREOF, Grantor has executed this Deed of Trust, Security Agreement and 
Financing Statement on the date set forth in the acknowledgments below but to be effective as of December 
10.... 2020. 

STATE OF TEXAS 

COUNTY OF HARRIS 

DWR REGENCY 20, LP, 
a Texas limited partnership 

By: DWR Regency GP, LLC, 
a Texas limited liability company, 
its general partner 

By: DWR Development Group, LLC, 
a Texas limited liability company, 
its manager 

By~~c&LlaU 
Name: Donna W. Rickenbacker 
Title: Manager 

The foregoing instrument was acknowledged before me this ~ay of December, 2020 by 
Donna W. Rickenbacker, the manager of DWR Development Group, LLC, a Texas limited liability company, 
the manager of DWR Regency GP, LLC, a Texas limited liability company, the general partner of DWR 
Regency GP, LLC, a Texas limited partnership, on behalf of said limited partnership. 

,s-~~;!!::t'~ JESSENIA CAVAZOS 
~f{:Ao:~l Notary Public, State of Texas 
~"J.~. V-.~i Comm. Expires 09-27·2023 
~~-~- ··~ "11,,:r,,,,,,,. Notary ID 132190154 

ATTACHMENTS: 
EXHIBIT "A" Land 

a ,,HQTARYP~OFTEXAS 
-;s ~S£+:\,C6- Cc.wo.w~ 

Printed Name of Notary 

My commission expires: CA-t °1' ''20 Z.3 

EXHIBIT "B" Permitted Encumbrances 

CDBG-DRl 7 (Indirect Loan) 
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EXHIBIT A 
PROPERTY DESCRIPTION 

All of Unrestricted Reserve "A", Block One (1 ), of Regency Lofts, a subdivision in Harris County, Texas, 
according to the map or plat thereof recorded under Film Code No. 693113, of the Map Records of Harris 
County, Texas. 

19 
CDBG-DRl 7 (Indirect Loan) 
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EXHIBIT B 
PERMITTED ENCUMBRANCES 

1. City of Houston Restrictive Covenants 

2. Zions Bancorporation, N.A., dba Amegy Bank Deed of Trust 

3. Amegy County UCC-1 

4. City of Houston Deed of Trust 

5. City of Houston UCC-1 

6. City of Houston UCC-3 

7. City of Houston Collateral Assignment of Note and Liens 

8. City of Houston lntercreditor Agreement 

9. City of Houston Declaration of Subordination 

10. The following restrictive covenants of record: Those recorded under Film Code No. 
693113, Map Records, Harris County, Texas. 

11. Electric distribution facilities easement(s) and appurtenances as granted in a document to 
Houston Lighting and Power Company, recorded December20, 1982, under Harris County 
Clerk's File Number(s) H744993 and shown by the recorded plat and dedication set out in 
FilmCode No. 693113, Map Records, Map County, Texas. Affects 10 feet wide and 
traversiong a portion of the subject property together with any unobstructed areial 
easement(s) and being more particularly located and defined therein. 

12. Interest in and to all coal, lignite, oil, gas and other minerals, and all rights incident thereto, 
contained in instrument dated August 12, 1982, recorded August 16, 1982, under Harris 
County Clerk's File Number(s) H574876. 

13. Subject property abuts State Highway No. 288, which is a controlled access highway. 
Access to State Highway No. 288 was debined as set forth in instrument recorded under 
Harris County Clerk's File Number(s) D303091. 

14. Any rights, interests, or claims which may exist or arise by reason of the following matters 
disclosed by survey prepared by Sean Conley, R.P.L.S. No. 6739, last revised October 
27, 2020, and designated as Job No. 6728-00: 

a. Fences do not follow the boundary lines, together with the rights of others in and to 
the use of the land lying between the fence and said boundary line. 

b. Encroachment of asphalt into adjoining property. 
c. Power poles, electric meter, guy wire, and sanitary man hole as shown thereon, 

together with the rights of utilities and servicing companies in and to the access, use, 
maintenance and removal of same. 

15. Terms, conditions and stipulations contained in that certain Notice of Storm Water Quality 

20 
CDBG-DRl 7 (Indirect Loan) 
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Requirements, as set forth by instrument filed for record under Clerk's File No. RP-2020-
47939, Official Public Records Harris County, Texas. 

16. Building set back line twenty-five (25) feet in width along the west property line, as shown 
by the recorded plat and dedication set out in Film Code No. 693113, Map Records, Harris 
County, Texas. 

17. Building set back line ten (10) feet in width along the south, north and northerly east 
property line, as shown by the recorded plat and dedication set out in Film Code No. 
693113, Map Records, Harris County, Texas. 

18. A visability triangle easement fifteen (15) feet by fifteen (15) feet wide located in the most 
northerly northeast property corner as shown by the recorded plat and dedication set out 
in Film Code No. 693113, Map Records, Map County, Texas. 

19. Drainage easement fifteen (15) feet wide on each side of the center line of any and all 
natural drainage courses as shown by the recorded plat and dedication set out in Film 
Code No. 693113, Map Records, Harris County, Texas. 

21 
CDBG-DRl 7 (Indirect Loan) 
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RP-2020-608867 

# Pages 22 

12/11/2020 09:52 AM 

e-Filed & e-Recorded in the 

Official Public Records of 

HARRIS COUNTY 

TENESHIA HUDSPETH 

COUNTY CLERK 

Fees $98.00 

RECORDERS MEMORANDUM 
This instrument was received and recorded electronically 
and any blackouts, additions or changes were present 
at the time the instrument was filed and recorded. 

Any provision herein which restricts the sale, rental, or 
use of the described real property because of color or 
race is invalid and unenforceable under federal law. 
THE STATE OF TEXAS 
COUNTY OF HARRIS 
I hereby certify that this instrument was FILED in 
File Number Sequence on the date and at the time stamped 
hereon by me; and was duly RECORDED in the Official 
Public Records of Real Property of Harris County, Texas. 

COUNTY CLERK 
HARRIS COUNTY, TEXAS 
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Prepared by, and after recording 
return to: 

Wayne Yaffee, Esquire 
Greenberg Traurig LLP 
1000 Louisiana Street, Suite 1700 
Houston, Texas 77002 

RP-2020-608865 
12/11/2020 ER $302.00 

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU 
MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION 
FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY 
BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR SOCIAL 
SECURITY NUMBER OR YOUR DRIVER'S LICENSE NUMBER. 

MUL Tl FAMILY CONSTRUCTION AND PERMANENT DEED OF TRUST, 
ASSIGNMENT OF RENTS 

AND SECURITY AGREEMENT AND FIXTURE FILING 

(TEXAS) 

ACTIVE 52909991v4 

CHICAGO TITLE 
GF ta 7fJ 1445 
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MULTIFAMILY CONSTRUCTION AND PERMANENT DEED OF TRUST, 
ASSIGNMENT OF RENTS, SECURITY AGREEMENT AND FIXTURE FILING 

THIS MULTIFAMILY CONSTRUCTION AND PERMANENT DEED OF TRUST, 
ASSIGNMENT OF RENTS, SECURITY AGREEMENT AND FIXTURE FILING (the 
"Instrument") is dated as of the 10th day of December, 2020, by DWR REGENCY 20, 
LP, a limited partnership organized and existing under the laws of the State of Texas, 
("Borrower"), whose address is 6300 West Loop South, Suite 670, Bellaire, Texas 77401, 
File No. 0803751002, Attention: Donna W. Rickenbacker, as truster, to George M. 
Marshall, as trustee, ("Trustee"), for the benefit of ZIONS BANCORPORATION, N.A. 
OBA AMEGY BANK, whose address is 1717 W. Loop South, Houston, Texas 77027, as 
beneficiary ("Lender"). 

Borrower, in consideration of the Indebtedness and the trust created by this 
Instrument, irrevocably grants, conveys and assigns to Trustee, in trust, with power of 
sale, the Mortgaged Property, including the Land located in Houston, Harris County, State 
of Texas, and described in Exhibit A attached to this Instrument, subject, however, to the 
Permitted Exceptions (hereinafter defined). 

TO SECURE TO LENDER (1) the repayment of the Indebtedness evidenced by 
Borrower's Promissory Note ("Note") payable to Lender, dated as of the date of this 
Instrument, and maturing no later than twenty and one-half (20.5) years after the date of 
this Instrument, in the principal amount of $16,021,000.00, and all renewals, extensions 
and modifications of the Note, and (2) the performance of the covenants and agreements 
of Borrower contained in the Loan Documents. 

Borrower warrants and represents that Borrower is lawfully seized of the 
Mortgaged Property and has the right, power and authority to grant, convey and assign 
the Mortgaged Property, and that the Mortgaged Property is unencumbered, except for 
those permitted encumbrances shown on Exhibit B attached hereto (collectively, the 
"Permitted Exceptions"). Borrower covenants that Borrower will warrant and defend 
generally the title to the Mortgaged Property against all claims and demands, subject to 
the Permitted Exceptions. 

Borrower and Lender covenant and agree as follows: 

1. DEFINITIONS. 

The following terms, when used in this Instrument (including when used in the 
above recitals), shall have the following meanings: 

(a) "Bankruptcy Code" means the United States Bankruptcy Code, 11 U.S.C. 
Section 101 et seq., as amended from time to time. 

Page 1 
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DATED AND EFFECTIVE AS OF the date first set forth above. 

THE STATE OF TEXAS 

COUNTYOF t\OJ"r\J 

DWR REGENCY 20, LP, a Texas limited partnership 

By: DWR Regency GP, LLC, a Texas limited liability 
company, its general partner 

By: 

§ 
§ 
§ 

DWR Development Group, LLC, a Texas 
limited liability company, its manager 

By:~yt.£}/fckb~-~ 
Donna W. Rickenbacker, manager 

BEFORE ME, the undersigned authority, on this day personally appeared Donna 
W. Rickenbacker, manager of DWR DEVELOPMENT GROUP, LLC, a Texas limited 
liability company, on behalf of said limited liability company, the manager of DWR 
REGENCY GP, LLC, a Texas limited liability company, on behalf of said limited liability 
company, general partner of DWR REGENCY 20, LP, a Texas limited partnership. 

GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the if tv°'- day of 
~j(V\.lo+c '2020. -

~'"""'" ~~~~ JESSENIA CAVAZOS 
i • f~\ • i Notary Public, State of Texas 
:,~\._J'{ .. 1flfJ: c 
%~o;W omm. Expires OS.27-2023 

'''•ii"''~ Notary ID 132190154 

SIGNATURE PAGE TO DEED OF TRUST 
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KEY PRINCIPALS 

Name: Donna W. Rickenbacker 
6300 West Loop South 
Suite 670 
Bellaire, Texas 77401 

James Rickenbacker 
6300 West Loop South 
Suite 670 
Bellaire, Texas 77401 
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EXHIBIT "A" 

All of Unrestricted Reserve 11A11
, Block One (1 )1 of Regency Lofts 1 a subdivision in Harris Coun~1 Texas1 

according to the map or plat thereof recorded under Film Code No. 693 ·1 1 :31 of the Map Records of Harris 
County, Texas. 

A-1 
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EXHIBIT B 

(PERMITTED EXCEPTIONS) 

This conveyance is made and accepted subject to the following Permitted 
Encumbrances: 

a. 

1. The following restrictive covenants of record itemized below: 

Those recorded under Film Code No. 693113, Map Records, Harris County, 
Texas and those recorded on our about the date hereof with the Harris County 
Clerk, Official Public Records, Harris County, Texas (City of Houston 
Restrictive Covenants). 

2. Shortages in area. 

3. Standby fees, taxes and assessments by any taxing authority for the year 
2021, and subsequent years. 

4. The following matters and all terms of the documents creating or offering 
evidence of the matters: 

Electric distribution facilities easement{s) and appurtenances as granted in a document: 

Granted to: Houston Lighting nnd Power Company 
Recording Dnte: December 20, 1982 
Recording No: under Harris County Clerk's File Number(s) H744~1£13 and as shown by the 
recorded plat nnd dedication set out in Film Code No. 6931 '13, Map Records, Map County, Texas. 
Affects: 10 feet wide and traversing a portion of the subject property together with any 
unobstructed aerial easement(s) and being more particularly located and defined therein. 

Reference is hereby made to said document(s) for full particulnrs 

b. Interest in and to all coal, lignite, oil, gas and other minerals, and all rights incident thereto, contained in 
instrument dated August 12, 1982, recorded August 16, '1982, under Harris County Clerk's File Number(s) 
H57487G. Reference to which instrument is here made for particulars No further search of title has been 
made as to the interest(s) evidenced by this instrument, and the Company makes no representation as to 
the ownership or holder of such interest(s). 

c. 

ACTIVE 52909991v4 

Terms, conditions and stipulations contained in that certain Notice of Storm Water Quality Requirements , 
as set forth by instrument filed for record under Clerk's File No. RP-2020-437939, Official Public Records, 
Harris County, Texas. 

B-1 
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d. 

e. 

f. 

Building set back line twenty-five (25) feet in width along the west property line, as shown by the recorded 
plat and dedication set out in Film Code No. 693'113, Map Records, Harris County, Texas. 

Building set back line ten ('I 0) feet in width along the south, nortil and northerly east property tine, as 
shown by the recorded plat and dedication set out in Film Code No. 6931 'I3, Map Records, Harris County, 
Texas. 

A visability triangle easement fifteen (15) feet by fifteen (15) feet wide located in the most northerly 
northeast property corner as shown by the recorded plat and dedication set out in Film Code No. 1393113, 
~fap Records, Map County, Texas. 
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e-Filed & e-Recorded in the 

Official Public Records of 

HARRIS COUNTY 

TENESHIA HUDSPETH 

COUNTY CLERK 

Fees $302.00 

RECORDERS MEMORANDUM 
This instrument was received and recorded electronically 
and any blackouts, additions or changes were present 
at the time the instrument was filed and recorded. 

Any provision herein which restricts the sale, rental, or 
use of the described real property because of color or 
race is invalid and unenforceable under federal law. 
THE STATE OF TEXAS 
COUNTY OF HARRIS 
I hereby certify that this instrument was FILED in 
File Number Sequence on the date and at the time stamped 
hereon by me; and was duly RECORDED in the Official 
Public Records of Real Property of Harris County, Texas. 

COUNTY CLERK 
HARRIS COUNTY, TEXAS 
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Southlawn at Milby 

  



 

1301 Chicon Street, Suite 101, Austin, TX  |  structuretexas.com 

December 18, 2020 
 
Ms. Alena Morgan 
Texas Department of Housing and Community Affairs  
221 East 11th Street 
Austin, TX 78701 

 
RE: Request for Waiver of Penalties under 10TAC §11.9(f) 

 
Dear Ms. Morgan: 
 
I am writing on behalf 2020 Southlawn 90, LP, the Applicant for Application #20100 Southlawn 
at Milby. The proposed development is located in Urban Region 6 within the Houston City Limits. 
The Applicant is seeking a waiver of any penalties in the 2021 Tax Credit round related to a failure 
to meet the Readiness to Proceed closing deadline of November 30, 2020. Numerous 
circumstances beyond the Applicant’s control forced a slowdown in the closing process. 
 
The development received a Resolutions of Support from the City of Houston as well as a 
recommendation for CDBG-DR funding as administered by the City of Houston. CDBG-DR 
funding is an essential component of the financial plan for Southlawn at Milby. The City of 
Houston’s approval of CDBG-DR funding was delayed due to several factors that the Applicant 
could not have foreseen when it submitted it’s application to TDHCA on March 1, 2020.  
 
First, in late March of this year Covid-19 precautions slowed the transaction of business overall, 
while placing additional pressures and responsibilities on governmental entities such as the City 
of Houston’s Neighborhood Housing division which oversees the administration of the CDBG-
DR funding and its subsequent contracts. As a result, a commitment of funds from the City of 
Houston was not forthcoming until June 22nd. The Applicant began to work in earnest towards a 
September closing.  
 
Second, the Applicant was not informed of the need to obtain Part 58 Environmental Clearance 
prior to release of CDBG-DR funds until September 18th. Although the completion of a Part 58 
Environmental report is not difficult, it is a lengthy process requiring the approval of multiple 
governmental agencies including the State Historic Preservation Office and other organizations, 
each of which is allowed a 30-day timeframe to respond. Further, the Applicant was advised by 
the City of Houston that only the City could initiate the clearance with the cooperation of the 
General Land Office, leaving the Applicant helpless to affect any forward momentum on this vital 
piece of documentation. The documentation was submitted for approval/clearance on October 9. 
 
Third, and most damaging, a Court injunction by the Texas General Land Office halted all Part 58 
clearances for approximately 90 days, resulting in an additional delay in processing. The City of 
Houston resumed administration of funds this month, but the applications are still awaiting their 
Part 58 approvals. The Applicant anticipates a February closing. 



 

1301 Chicon Street, Suite 101, Austin, TX  |  structuretexas.com 

 
These delays were not only unforeseeable, but they were also clearly beyond the control of the 
Applicant in each case. We hope that you will find these circumstances worthy of a waiver of 
penalty under 10 TAC §11.9(f).  
 
I appreciate your time and consideration,  

 

 
 
Sarah Andre 
Consultant to the Project 
 
 



From: Sarah Andre
To: Alena Morgan
Cc: Harris Block; Mark Rogers
Subject: Request for Waiver under 10TAC Sec11.9(f)
Date: Friday, December 18, 2020 2:13:46 PM
Attachments: EUR RTP Penalty Waiver Request Letter HB.pdf

Alena - Attached is a waiver request for a Readiness to Proceed Transaction, Application
20100, Southlawn at Milby. 

Please acknowledge receipt. 

Sarah Andre
Structure Development
1301 Chicon, Suite 101
Austin, TX 78702
512/698-3369

mailto:sarah@structuretexas.com
mailto:alena.morgan@tdhca.state.tx.us
mailto:harris@eurekaholdings.com
mailto:mrogers972@gmail.com
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December 18, 2020 
 
Ms. Alena Morgan 
Texas Department of Housing and Community Affairs  
221 East 11th Street 
Austin, TX 78701 


 
RE: Request for Waiver of Penalties under 10TAC §11.9(f) 


 
Dear Ms. Morgan: 
 
I am writing on behalf 2020 Southlawn 90, LP, the Applicant for Application #20100 Southlawn 
at Milby. The proposed development is located in Urban Region 6 within the Houston City Limits. 
The Applicant is seeking a waiver of any penalties in the 2021 Tax Credit round related to a failure 
to meet the Readiness to Proceed closing deadline of November 30, 2020. Numerous 
circumstances beyond the Applicant’s control forced a slowdown in the closing process. 
 
The development received a Resolutions of Support from the City of Houston as well as a 
recommendation for CDBG-DR funding as administered by the City of Houston. CDBG-DR 
funding is an essential component of the financial plan for Southlawn at Milby. The City of 
Houston’s approval of CDBG-DR funding was delayed due to several factors that the Applicant 
could not have foreseen when it submitted it’s application to TDHCA on March 1, 2020.  
 
First, in late March of this year Covid-19 precautions slowed the transaction of business overall, 
while placing additional pressures and responsibilities on governmental entities such as the City 
of Houston’s Neighborhood Housing division which oversees the administration of the CDBG-
DR funding and its subsequent contracts. As a result, a commitment of funds from the City of 
Houston was not forthcoming until June 22nd. The Applicant began to work in earnest towards a 
September closing.  
 
Second, the Applicant was not informed of the need to obtain Part 58 Environmental Clearance 
prior to release of CDBG-DR funds until September 18th. Although the completion of a Part 58 
Environmental report is not difficult, it is a lengthy process requiring the approval of multiple 
governmental agencies including the State Historic Preservation Office and other organizations, 
each of which is allowed a 30-day timeframe to respond. Further, the Applicant was advised by 
the City of Houston that only the City could initiate the clearance with the cooperation of the 
General Land Office, leaving the Applicant helpless to affect any forward momentum on this vital 
piece of documentation. The documentation was submitted for approval/clearance on October 9. 
 
Third, and most damaging, a Court injunction by the Texas General Land Office halted all Part 58 
clearances for approximately 90 days, resulting in an additional delay in processing. The City of 
Houston resumed administration of funds this month, but the applications are still awaiting their 
Part 58 approvals. The Applicant anticipates a February closing. 
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These delays were not only unforeseeable, but they were also clearly beyond the control of the 
Applicant in each case. We hope that you will find these circumstances worthy of a waiver of 
penalty under 10 TAC §11.9(f).  
 
I appreciate your time and consideration,  


 


 
 
Sarah Andre 
Consultant to the Project 
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Avanti West 

  



From: Bast, Cynthia L.
To: Bobby Wilkinson; Marni Holloway; Alena Morgan
Subject: Readiness to Proceed - Avanti West
Date: Thursday, December 17, 2020 10:40:56 PM
Attachments: 91012895_1.pdf

Please see attached and confirm receipt.  Thank you.
 
Take good care of yourself,
Cynthia Bast
Chair, Affordable Housing and Community Development Section
Locke Lord LLP
600 Congress Avenue
Suite 2200
Austin, Texas  78701
T:  512-305-4707
F:  512-391-4707
cbast@lockelord.com
www.lockelord.com
Locke Lord has helpful COVID-19 Resources here:
https://www.lockelord.com/covid19resourcecenter
 
 
 

__________________

Atlanta | Austin | Boston | Brussels | Chicago | Cincinnati | Dallas | Hartford | Houston | London | Los Angeles | Miami | New Orleans |
New York | Princeton | Providence | San Francisco | Stamford | Washington DC | West Palm Beach

For more information visit www.lockelord.com 

CONFIDENTIALITY NOTICE:
This e-mail and any attached files from Locke Lord LLP may contain information that is privileged, confidential and/or exempt from
disclosure under applicable law. If you are not the intended recipient, you are hereby notified that any dissemination, distribution or
copying of this communication is strictly prohibited. If you received this e-mail by accident, please notify the sender immediately and
destroy this e-mail and all copies of it. We may scan and or monitor emails sent to and from our servers to ensure regulatory compliance
to protect our clients and business.

mailto:CBast@lockelord.com
mailto:bobby.wilkinson@tdhca.state.tx.us
mailto:marni.holloway@tdhca.state.tx.us
mailto:alena.morgan@tdhca.state.tx.us
mailto:cbast@lockelord.com
http://www.lockelord.com/
https://www.lockelord.com/covid19resourcecenter
http://images.lockelord.net/
http://www.lockelord.com/



 


600 Congress, Suite 2200 
Austin, TX 78701 


Telephone:  512-305-4700 
Fax:  512-305-4800 
www.lockelord.com 


 
Cynthia L. Bast 


Direct Telephone:  512-305-4707 
Direct Fax:  512-391-4707 


cbast@lockelord.com 
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December 17, 2020 


 


 


Via Email 
 


Mr. Bobby Wilkinson 


Texas Department of Housing and Community Affairs 


221 East 11th Street 


Austin, Texas 78701 


 


 Re: Readiness to Proceed – Avanti West  


  TDHCA No.  20179 


 


Dear Bobby: 


 We represent Avanti West, LP (the “Applicant”), which received a commitment of 9% 


Housing Tax Credits1 for the Development referenced above.  The Applicant received points under 


Section 11.9(c)(8) of the QAP regarding "readiness to proceed."  The rule states: 


 


Failure to close all financing and provide evidence of an executed construction 


contract by the November deadline will result in penalty under 10 TAC §11.9(f), as 


determined solely by the Board. 


 


 The Applicant closed the transaction at the end of November, with a signed construction 


contract dated as of November 26, 2020.  Documents for the financing were dated effective as of 


November 30, 2020 and were placed in escrow with the title company on or before that date.  


Copies of these documents have been provided to TDHCA.  However, due to circumstances that 


were not reasonably anticipated by the Applicant and not within the Applicant's control, funding 


of the transaction did not occur until December 2, 2020. 


 


 


 The circumstances leading to the 2 business day delay for funding related to certain title 


and real estate issues requiring the seller's participation.    The seller was  required to review, 


negotiate, and sign the following:


                                                 
1 Capitalized terms used but not defined in this letter shall have the meanings given them in the 2020 QAP. 
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• 3 Easements with the City of Edinburg 


• 1 Emergency Access Agreement 


• 1 Development Agreement  


• 2 Lien Releases from the bank  


• Deed, Seller Statement along with additional closing documents 


 


 


The Applicant was working with the seller to complete these tasks, communicating with the seller 


regularly until October 29, 2020.  Then, the seller stopped responding to communications, despite 


daily entreaties from the Applicant.    Finally, the Applicant heard from the seller on November 


16, 2020 and learned that the seller and his wife had been ill with COVID-19.  Further, the seller 


advised that he did not have a negative COVID-19 test result until the week of November 23, 2020. 


 


 The seller's illness delayed the Applicant's ability to obtain and record the various real 


estate documents necessary for closing.  This is why the financing did not fund until December 2, 


2020. 


 


 Given the body of evidence, it is clear that the Applicant was well-positioned to close the 


transaction by November 30, 2020.  The financing parties and the documents were ready and 


waiting for completion of certain items requiring the seller's participation.  The Applicant could 


not have controlled the outcome any differently.  To the extent a penalty may be assessed against 


the Applicant or its Affiliates under Section 11.9(f)(3) of the 2021 QAP, we respectfully request 


that the Board waive such penalty.   


 


       Sincerely, 


           
       Cynthia L. Bast 


 


cc: Applicant 







 

600 Congress, Suite 2200 
Austin, TX 78701 

Telephone:  512-305-4700 
Fax:  512-305-4800 
www.lockelord.com 

 
Cynthia L. Bast 

Direct Telephone:  512-305-4707 
Direct Fax:  512-391-4707 

cbast@lockelord.com 
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December 17, 2020 

 

 

Via Email 
 

Mr. Bobby Wilkinson 

Texas Department of Housing and Community Affairs 

221 East 11th Street 

Austin, Texas 78701 

 

 Re: Readiness to Proceed – Avanti West  

  TDHCA No.  20179 

 

Dear Bobby: 

 We represent Avanti West, LP (the “Applicant”), which received a commitment of 9% 

Housing Tax Credits1 for the Development referenced above.  The Applicant received points under 

Section 11.9(c)(8) of the QAP regarding "readiness to proceed."  The rule states: 

 

Failure to close all financing and provide evidence of an executed construction 

contract by the November deadline will result in penalty under 10 TAC §11.9(f), as 

determined solely by the Board. 

 

 The Applicant closed the transaction at the end of November, with a signed construction 

contract dated as of November 26, 2020.  Documents for the financing were dated effective as of 

November 30, 2020 and were placed in escrow with the title company on or before that date.  

Copies of these documents have been provided to TDHCA.  However, due to circumstances that 

were not reasonably anticipated by the Applicant and not within the Applicant's control, funding 

of the transaction did not occur until December 2, 2020. 

 

 

 The circumstances leading to the 2 business day delay for funding related to certain title 

and real estate issues requiring the seller's participation.    The seller was  required to review, 

negotiate, and sign the following:

                                                 
1 Capitalized terms used but not defined in this letter shall have the meanings given them in the 2020 QAP. 
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• 3 Easements with the City of Edinburg 

• 1 Emergency Access Agreement 

• 1 Development Agreement  

• 2 Lien Releases from the bank  

• Deed, Seller Statement along with additional closing documents 

 

 

The Applicant was working with the seller to complete these tasks, communicating with the seller 

regularly until October 29, 2020.  Then, the seller stopped responding to communications, despite 

daily entreaties from the Applicant.    Finally, the Applicant heard from the seller on November 

16, 2020 and learned that the seller and his wife had been ill with COVID-19.  Further, the seller 

advised that he did not have a negative COVID-19 test result until the week of November 23, 2020. 

 

 The seller's illness delayed the Applicant's ability to obtain and record the various real 

estate documents necessary for closing.  This is why the financing did not fund until December 2, 

2020. 

 

 Given the body of evidence, it is clear that the Applicant was well-positioned to close the 

transaction by November 30, 2020.  The financing parties and the documents were ready and 

waiting for completion of certain items requiring the seller's participation.  The Applicant could 

not have controlled the outcome any differently.  To the extent a penalty may be assessed against 

the Applicant or its Affiliates under Section 11.9(f)(3) of the 2021 QAP, we respectfully request 

that the Board waive such penalty.   

 

       Sincerely, 

           
       Cynthia L. Bast 

 

cc: Applicant 



1

Alena Morgan

To: Michael Tamez
Subject: RE: 20179 Avanti West Evidence of Closing 

 

From: Alyssa Flores <aflores@madhousedevelopment.net>  
Sent: Thursday, December 03, 2020 2:18 PM 
To: Ben Sheppard <ben.sheppard@tdhca.state.tx.us> 
Cc: Consultant <Consultant@madhousedevelopment.net>; Henry Flores <hflores@madhousedevelopment.net> 
Subject: 20179 Avanti West Evidence of Closing  
 
Ben – Given the file sizes, we uploaded the final settlement statement and executed construction contracts for 
Application #20179. We are not foregoing the five points. Please note that the settlement statement is dated 12/2/20. 
Given the board cannot waive the rule, we are asking the board to forego a penalty given the seller and his wife 
contracted COVID‐19 and were unreachable for 2‐weeks in November leading up to the 11/30/2020 deadline. This was 
definitely an unforeseen circumstance that was out of our control and had a direct impact on the delay.  Additional 
documentation will be submitted to TDHCA and addressed to the Executive Director.  
 
Please let me know if you need anything else or have any questions. 
 

 
 
Thanks! 
 
Alyssa A. Flores 
 

Development Associate 
Madhouse Development Services, Inc. 
8500 Shoal Creek Blvd., Bldg. 4, STE 208 
Austin, TX 78757 
P (512) 982‐1389 
F (512) 900‐2860 
aflores@madhousedevelopment.net 
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HERITAGE SENIOR RESIDENCES, L.P. 

December 30, 2020 

Multifamily Finance Division 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, Texas 78701 

Re: Heritage Senior Residences / TDHCA #20204 – Readiness to Proceed 

Dear Madam/Sir: 

I respectfully request a Penalty Waiver of the Readiness to Proceed deadline pursuant to 10 TAC §11.9(c)(8) of the 
2020 Qualified Allocation Plan for the above referenced development.  The COVID-19 pandemic, as well as its 
associated precautionary measures, have had a significant impact on daily life and the development industry as a 
whole. Many government agencies and financial institutions had complete stoppages early on and most have 
transitioned to a full-time remote-work environment. As a result, the development has experienced extensive 
delays that are beyond our control.   

While we worked, to the best of our ability, toward closing on the construction financing in November 2020, we 
are currently projecting to close in February 2021 due to the following factors that inhibited our ability to meet the 
Readiness to Proceed closing deadline: 

• Delays related to placing the Housing Tax Credit equity: The only investor that has provided an equity bid 

on the HTC that makes the development feasible, Bank of America, is unable to close the transaction until 
the 1st quarter of 2021 due to their constrained capacity and bandwidth due to COVID-19 and the related 

remote work environment.  See Exhibit A for support.
• Delays related to HUD environmental clearance:  The development was awarded a CDBG-DR loan from 

the City of Houston (the “City”).  The required environmental clearance needed for the City’s CDBG-DR 

program loan has taken longer than anticipated due to COVID-19.  Specifically, the Texas Historical 
Commission took 37 days to respond to the City, 9 days longer than originally anticipated, and the Texas 

Parks and Wildlife Department took 41 days to respond to the City, 13 days longer than anticipated.  The 

City submitted the environmental clearance approval to GLO on November 5 and GLO comments were 

received 20 days later. The City submitted their approval of the comments to GLO on December 9 and the
30-day notification period commenced on December 30.  Due to the above delays, we do not expect to 

receive environmental clearance approval until late January at the earliest.  See Exhibit B for support.
• Delays related to the subordinate debt: The CDBG-DR the development received from the City of Houston 

is taking longer to close than originally anticipated due to COVID-19.  Although the LOI with the City was 
signed on July 30th and the required deposit paid to get the development in the queue for closing, the first 
draft of the City’s loan documents was not sent out until December 8th.  In order to close, these 

documents must be negotiated by the borrower, lender, and investor, and once finalized the documents 

must be approved by City Council. Based on the current timeline it is not expected that these documents 

will be final and approved by City Council until January 20, 2021.  Once approved it will then take 

approximately two weeks to close, setting the closing date at the beginning of February at the earliest. See 
Exhibit C for support.



HERITAGE SENIOR RESIDENCES, L.P. 
 

 

 
Due to the above unforeseen delays that are outside of our control, I respectfully request a Penalty Waiver of the 
Readiness to Proceed deadline pursuant to 10 TAC §11.9(c)(8) of the 2020 Qualified Allocation Plan. 
 
Please do not hesitate to contact Greg Griffith at 305-357-4737 with any questions or comments.  Your 
understanding and consideration is very much appreciated. 
 
Sincerely, 
 
Stanley D. Cohen 
Principal of Heritage Senior Residences, L.P. 



EXHIBIT A 
 

SUPPORT FOR DELAYS RELATED TO PLACING EQUITY 

 

 

1) Draft Equity LOI received from on 9/23/20. Draft assumed a closing date of 1/15/21 due to 
Bank of America’s inability to close in 2020. 
 

2) Email from Bank of America confirming their inability to close in 2020.  
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Community Development Banking 
401 E Las Olas Blvd. 

Fort Lauderdale, FL 33301 
 

Jason Kaye 
Senior Vice President 

 P 954-765-2141 
Jason.Kaye@bofa.com 

 
September 23, 2020 
 
Greg Griffith 
c/o Atlantic Pacific Communities 
2950 S.W. 27th Avenue, Suite 200 
Miami, Florida  33133 
   
Re: Heritage Senior Residences Draft Equity LOI       
 
Dear Mr. Griffith: 
 
This letter expresses the interest of Bank of America, N.A., and, or, its affiliates (“Investor”) in 
making an equity investment in a partnership for purposes of developing and owning a 
low-income senior housing project (the “Project”).  This letter is intended to describe the terms 
and conditions of Investor’s proposed equity investment.  

1. Project. 

The Project will consist of the new construction of 135 units, including 94 affordable 
housing units for low income seniors (55+) and 41 market rate units contained in one 
five-story residential building located in Houston, Texas (the "Property"). The unit mix 
will be as follows: 

 

2. Tax Credits.   

The Project has received a preliminary reservation in 2020 of 9% federal low-income 
housing tax credits (the “Projected Federal Credits”) in the amount of $1,437,311 per 

Descriptio#BRs LIHTC Unit?
Unit Class-

ification

AMI   (the 
drop-down 

is from cells 
F5-K5 - see 
comment)

No. Units

1 BR 30% 1 Y LIHTC Restr 30% 23
1 BR 50% 1 Y LIHTC Restr 50% 11
1 BR 60% 1 Y LIHTC Restr 60% 24
1 BR 80% 1 Y LIHTC Restr 80% 17
1 BR MKT 1 N Market 33

2 BR 30% 2 Y LIHTC Restr 30% 6
2 BR 50% 2 Y LIHTC Restr 50% 3
2 BR 60% 2 Y LIHTC Restr 60% 5
2 BR 80% 2 Y LIHTC Restr 80% 5
2 BR MKT 2 N Market 8
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annum from the Texas Department of Housing and Community Affairs (the “Credit 
Agency”). 

3.  Partnership.   

The Project will be owned and operated by Heritage Senior Residences, L.P., a Texas 
Limited Partnership (the “Partnership”), with Heritage Senior Residences GP, LLC, a 
Texas limited liability company as General Partner (“General Partner”), and Bank of 
America, N.A., a national banking association as Investor Limited Partner and Banc of 
America CDC Special Holding Company, Inc., a North Carolina corporation, an affiliate 
of Investor as Special Limited Partner.  General Partner,  Investor, and Special Limited 
Partner will enter into a Partnership Agreement (the “Partnership Agreement”). General 
Partner will own a 0.01% interest in the Partnership; Investor will own a 99.99% interest 
in the Partnership as Investor Limited Partner; and Special Limited Partner will own a 
0.00% interest (the “Percentage Interests”). 

4. Project Financing.  

 General Partner contemplates that the Partnership will obtain the loans set forth below 
(the “Loans”): 

A. Construction Loan.  A construction loan in an estimated amount of $17,501,366 
and with a term of 30 month(s) (the “Construction Loan”) will be provided by 
Bank of America on terms to be approved by Investor.   

B. Permanent Loans.  The following permanent loans (the “Permanent Loans”) are 
expected to be made to the Partnership: 

Loan type Loan Amount Interest 
rate 

Loan 
Term 

Amortization 
Term 

First Mortgage Loan 
(BofA) $9,400,000 4.48% 18 years  35 years 

Harris County 
CDBG-DR $911,700,000 100% 30 years 30 years 

 
The terms and conditions of each of the Loans and any other loan to the 
Partnership will be subject to Investor’s approval. Such loans will (i) expressly 
permit the admission of Investor into the Partnership and the potential transfers of 
the partnership interests by Investor and Special Limited Partner without consent 
of the maker of the loan provided that such transfers are permitted under the 
Partnership Agreement, and (ii) will provide Investor with notices of default and 
cure rights acceptable to Investor.  All Permanent Loans will be non-recourse. 

5. Other Parties.   

A. Developer.  Heritage Senior Residences, LLC (75%), a Texas limited liability 
company. 
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B. Guarantor. Stanley D. Cohen Revocable Living Trust and Stanley D. Cohen 
personally. Liquidity and Net Worth Covenants: $5 million Liquidity and $15 
million Net Worth. 

C. Property Manager.  TBD, a Texas limited liability company. The Property 
Manager is not affiliated with Developer, Guarantor, General Contractor, or 
Managing General Partner. 

D. Compliance Monitor.  Atlantic Pacific Community Management, LLC. 

E. General Contractor.  Atlantic Pacific Community Builders, LLC.  The General 
Contractor is affiliated with Developer, Guarantor, and Managing General 
Partner.    The General Contractor will provide a Guaranteed Maximum Price 
Contract with 100% Payment and Performance bonding or Letter of Credit equal 
to 15% of the construction contract in lieu of bonding. 

The qualifications and financial condition of each of the foregoing parties must be 
acceptable to Investor. 

6. Capital Contributions.  

Investor will make a total Capital Contribution equal to $0.96 for each $1.00 of Federal 
Tax Credits to which it will be entitled as a limited partner.  Based on the Projected 
Credits for the Partnership this would amount to a total Capital Contribution of 
$13,796,806 (the “Total Capital Contribution”).  The Total Capital Contribution will be 
paid as follows assuming a January 15, 2021 closing: 

Milestone Conditions to be satisfied prior to payment % Equity $ Equity 

Initial Capital 
Contribution 

(i) closing of the Partnership 
(ii) closing and initial funding, to the extent 
contemplated by the closing draw, of all construction 
financing for the Project 
(iii) receipt of commitments for all permanent financing 
on the Project with the interest rate fixed for at least 15 
years 
(iv) evidence of either acquisition of, or a long-term 
leasehold interest in, the land for the Project 
(v) evidence the Partnership has received an allocation 
from the Credit Agency of 9% credits in an amount 
equal to the Projected Federal Credits 
(vi) receipt by the Investor of a tax opinion prepared by 
special tax counsel for the Partnership in a form which 
is acceptable to the Investor 
 (vi) satisfactory completion of Investor’s due diligence  

15% $2,069,520.90 

LCohen
Highlight
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Completion 
Capital 

Contribution 

(i)the Bank has received the Bank’s Construction 
Consultant’s report evidencing construction completion 
of the Project sufficient for all residential units to be 
“placed in service” within the meaning of section 42 of 
the Code. 
(ii) the owner’s title policy has been amended to remove 
all mechanics lien exceptions 
 
This contribution will occur no earlier than 8/01/2022. 

15% $2,069,520.90 

Conversion and 
Stabilization 

Capital 
Contribution 

(i) the Project then has achieved at least an average over 
a period of three consecutive calendar months of a 
minimum of 1.15 to 1 debt service coverage on the 
Permanent Loan (which period must include the last day 
of the most recent calendar month) 
(ii) the Project is then at least 90% physically occupied 
(iii) all tax credit units have been leased to qualified 
tenants at least one time 
(iv) all Permanent Loans have closed and funded, or will 
close and fund concurrent with this Conversion and 
Stabilization Capital Contribution 
(v) permanent certificates of occupancy for each 
building in the Project. 
(vi) all reserves have funded or will fund concurrent 
with this payment 
 (vii) receipt of an Accountant reviewed draft of the cost 
certification. 
 
This contribution will occur no earlier than 05/01/2023. 

65% $8,967,923.90 

Final Capital 
Contribution 

(The balance of the 
unpaid Total Capital 

Contribution) 

(i) the Credit Agency has issued a Form 8609 for each 
building. 
(ii) a final cost certification reviewed by a qualified 
accountant has been received in a form acceptable to 
Investor. 
(iii) a copy of the recorded Extended Use Agreement 
has been received. 
(iv) a copy of the compliance audit of the initial tenant 
files has been received. 
(v) calculations of final adjusters have been prepared 
and agreed to. 
 
This contribution will occur no earlier than 08/01/2023. 

5% $689,840.30 

 

7.  General Partner and Guarantor Obligations.  

A. Completion and Development Deficit Guaranty.  General Partner and Guarantor 
will guarantee lien-free completion of the Project in a good and workmanlike 
manner substantially in accordance with plans and specifications as approved by 
Investor on or before August 1, 2022 (the “Completion Date”).   General Partner 
and Guarantor will guaranty payment of all development costs, including all costs 



Heritage Senior Residences 
 

5 
 

of achieving such lien-free completion, including all soft costs and construction 
period interest.  If necessary, the General Partners will defer developer fee to 
cover cost overruns provided that the amount of the deferred fee as increased is 
projected to be payable from the Project’s Operating cash flow no later than the 
13th year after completion.  Further, under this guaranty, Managing General 
Partner and Guarantor will guaranty payment of all operating costs through the 
later of the date (i) the Project has achieved 90% occupancy for a period of three 
consecutive calendar months, (ii) the Project is 100% complete, (iii) all tax credit 
units have been leased to qualified tenants at least one time, and (iv) all 
Permanent Loans have closed and funded.  Payments made under this guaranty up 
to $1,000,000 will be treated as interest free loans (“Development Deficit Loans”) 
to the Partnership. 

B. Operating Deficit Guaranty.  Managing General Partner and Guarantor will agree 
to loan to the Partnership any amounts required to fund operating deficits arising 
after the expiration of the Completion and Development Deficit Guaranty up to 
six (6) months of operating expenses (inclusive of must pay annual debt service 
and replacement reserves) currently estimated to be $653,115 (the “Operating 
Deficit Loan Maximum”).  Any amounts so advanced will constitute interest-free 
loans (“Operating Loans”) repayable only out of future available cash flow or out 
of available proceeds of a sale or refinancing. The Operating Deficit Guaranty 
will terminate 36 months after the later of (i) the expiration of the Completion and 
Development Deficit Guaranty, or (ii) the Project’s achievement of 1.15 to 1 debt 
service coverage ratio on the Permanent Loans calculated over a period of 12 
consecutive months.  In addition, in order for the Operating Deficit Guaranty to 
terminate, the Project must average a 1.15 to 1.00 debt service coverage ratio for 
the last 12 months of the 36 month period or any subsequent 12 month period and 
the Operating Reserve must be replenished to its originally required balance of 
$319,905. 

C. Repurchase.  Managing General Partner and Guarantors will be required to 
repurchase the Investor’s interest upon certain material events including but not 
limited to: failure to achieve completion by November 31, 2022, failure to achieve 
stabilization within 36 months of completion, failure to place the Project in 
service prior to the date required by the Internal Revenue Code, or loss of 
permanent financing commitments.  The Managing General Partner and 
Guarantors will repurchase the Investor’s interest in the Partnership at a price 
equal to the Investor’s Capital Contributions paid to date, plus the actual out of 
pocket costs to the Investor (including legal, accounting, and consulting) plus 7% 
interest per annum, less any net tax credits received and retained by the Investor. 

D. Tax Credit Guaranty and Indemnification.  Managing General Partner and 
Guarantors will indemnify Investor for the failure to achieve Projected Federal 
Credits except if caused by transfer of Investor’s Interest or a change in law, in 
which case any resulting adjusters would be paid solely from the Project’s 
Operating Cash Flow and proceeds from a sale or refinancing.  Should the actual 
tax credits be lower than the Projected Federal Credits, Investor’s capital 
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contributions will be adjusted downward by the amount of the difference and any 
interest or penalties owed by Investor.  Subsequent to the payment of Investor 
Capital Contributions, Managing General Partner and/or Guarantors will, within 
75 days of the end of each calendar year, pay to Investor an amount on an after 
tax basis equal to the difference in actual tax credits plus any interest or penalties 
owed by Investor.  This guaranty will run for the 15-year term of the compliance 
period.    

E. Taxable Income Prior to Stabilization.  To the extent that the Partnership 
generates any taxable income prior to Stabilization, the Managing General Partner 
and Guarantor will be obligated to pay for any tax liability of the Investor Limited 
Partner due to such taxable income.  This includes, but is not limited to, any 
interest income generated from Partnership assets (such as Guaranteed Investment 
Contracts) that exceeds the deductible investment expense allocated to the 
Investor Limited Partner. 

F. Adjuster Provisions.  The Capital Contributions are based upon your projection of 
total federal Low-Income Housing Tax Credits of $14,373,110 ("Original 
Projected Credit”)   to Investor, which in turn is based upon certain assumptions 
and projections.  The following federal (and, if applicable, state) credits are to be 
delivered to the Investor assuming January 15, 2021 closing:  

Credit 
 

2021 
 

 
2022 

 

 
2023-2030 

 

 
2031 

 

 
2032 

 
Federal Low 
Income Housing 
Tax Credit 

$14,445 $996,731 $1,213,412 $1,198,967 $216,681 

 
The actual amount of Low-Income Housing Tax Credits may in fact change after 
the determination of eligible and qualified basis. Accordingly, the Capital 
Contribution may be adjusted when (i) final projections of the amount of Low-
Income Housing Tax Credits are completed and/or (ii) upon or after actual 
completion of the project. Upon satisfaction of all conditions and prior to payment 
of the Final Capital Contribution, the Partnership Accountant will provide the 
Investor with Revised Economic Projections and the Final Credit Amount 
determined by the Accountants.   

G. Credit Adjuster.  To the extent such final projected amount of Low-Income 
Housing Tax Credits varies from the Original Projected Credits, Investor’s capital 
contribution will be adjusted by $0.96 per federal credit on such variance in the 
delivery of actual credits to Original Project Credit (as reflected in cost 
certifications or Form 8609). 

H. Timing Adjuster.  Investor’s federal credit capital contribution will be adjusted to 
reflect the later or earlier than projected delivery of federal credits with respect to 
the first year and, if applicable, the second year, of the credit period, based on a 
reduction in price of $0.65 for every federal credit dollar deferred, or an increase 
based on $0.65 for every federal credit dollar accelerated.  
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8. Allocation of Tax Credits, Depreciation, Profits and Losses. 

  The Tax Credits, depreciation, operating profits and losses will be allocated in 
accordance with the Percentage Interests. 

9. Distribution of Cash Flow.   

A. Operating Cash Flow.  Operating cash flow will be utilized as follows:   

(i) payment of must pay debt service on the Permanent Loans and other 
operating expenses;  

(ii) additions to a funded capital replacement reserve as provided in the 
Partnership Agreement;  

(iii) payment of the Asset Management Fee ($5,000 per year beginning pro rata 
in 2021 (increasing 3% per year) to the Special Limited Partner, which fee 
will accrue if not paid;  

(iv) payment of any tax credit adjuster payments due to a change in law; 

(v) payment of the Deferred Developer Fee;  

(vi) payment of any “soft” loans if applicable; 

(vii) payment of the Partnership Management Fee ($5,000 per year increasing 3% 
per year), 50% to the Managing General Partner and 50% to the 
Administrative General Partner, which fee will accrue if not paid;  

(viii)repayment of any Operating Deficit Loans or General Partner Loan 
Development Deficit Loans, made by the General Partner;  

(ix) replenishment of the Operating Reserve Account;  

(x)  the balance 45% to the Managing General Partner, 45% to the 
Administrative General Partner, first as payment of an incentive management 
fee up to 6% of gross revenues and then as a distribution, and 10% to the 
Investor Limited Partner. 

B. Sale or Refinancing Proceeds.  Distributions of proceeds from a sale or 
refinancing of the Project will be distributed as follows:  

(i) payment of all outstanding debt in full and other operating expenses;  

(ii) to the extent reasonably determined necessary by the General Partner, 
additions to a funded capital replacement reserve;  

(iii) payment of the federal and state “exit” taxes incurred on any negative capital 
account, if any, of the Investor; 
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(iv) payment of any unpaid, accrued Asset Management Fee;  

(v) payment of any outstanding tax credit adjusters due to a change in law; 

(vi) payment of the Deferred Developer Fee;  

(vii) payment of any unpaid, accrued Partnership Management Fee;  

(viii)repayment of any Operating Deficit Loans or General Partner Development 
Loans or Development Deficit Loans, made by the General Partner; and 

(ix)  45% to the Managing General Partner, 45% to the General Partner, and 10% 
to the Investor.  

C. Developer Fee.  Developer will earn a Developer Fee, projected to be 
approximately $3,683,253 to be split 75% and 25% between TBD APC Entity, 
LLC and TBD Housing Authority Development LLC, or its affiliate, respectively.  
The timing of the payments toward the Developer Fee is subject to the terms of 
the Construction Loan, which will be subject to approval by Investor.   In the 
event that the amount of the Final Capital Contribution is insufficient to pay the 
remaining balance of the Developer Fee, such unpaid balance will be deferred as 
provided in the Partnership Agreement and will be paid out of Operating Cash 
Flow and Net Proceeds as provided above, provided that the amount of the unpaid 
balance must be paid within 13 years after 100% completion of the Project. 

10. Property Manager.  

TBD with Atlantic Pacific Community Management, LLC providing compliance 
management. The Property Manager will earn a fee equal to a maximum of 5.0% of the 
Project’s gross collected rents.  If the Property Manager is an affiliate or related entity of 
the General Partner, then the Property Manager may be terminated as Property Manager 
in the event of the removal of the General Partner from the Partnership. 

11. Depreciation.  

For the purposes of the pricing contained in this Letter of Intent, we have assumed the 
Company will depreciate its residential rental property over a 30 year recovery period, 
Site Work over 15 year period, and Personal Property over 5 year period. 

12. Replacement Reserves.  

$300 per unit annually, or greater if required by any Project lender, will be funded as an 
operating expense into a reserve account. 

13. Operating Reserve.   

$319,905, (3 month reserve) or greater if required by any Project lender, will be funded 
upon Permanent Loan Conversion into a dual control Operating Reserve account to be 
used for potential operating deficits.  These funds may be used to fund operating deficits 
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during the three year Operating Deficit Guaranty period identified in 7 B above and prior 
to Guarantors funding under such guaranty, but will be required to be replenished prior to 
release of the Operating Deficit Guaranty. 

14. Investor Review.   

As set forth in the Partnership Agreement, Investor will have the right to inspect the 
Project during and after construction and to review construction loan disbursement 
requests and other financial and operations matters of the Project and the Partnership.   

15. Reporting.   

The Partnership will be required to prepare quarterly and annual reports in form and 
substance satisfactory to Investor as set forth in the Partnership Agreement.  

16. Additional Partnership Agreement Terms.   

The Partnership Agreement will provide for customary covenants, rights to approve 
major Partnership matters, representations and warranties, defaults, (including the right to 
remove the General Partners for bankruptcy, fraud, violations of representations and 
warranties and other removal rights that are typically held by Investors in low-income 
housing tax credit transactions), remedies, and indemnities (including Environmental 
Indemnity) to be more fully described in the Partnership Agreement.  The Partnership 
will carry insurance acceptable to Investor.   

17. Transfer of Investor Interest.   

Investor will have the right to transfer its interest in the Partnership with notice to the 
General Partners at no expense to General Partners, and to have the transferee admitted as 
a substitute limited partner: (i) to any affiliate of Investor, (ii) to any other person or 
entity provided that the net worth of the proposed transferee will be acceptable to General 
Partners in their reasonable discretion, or (iii) to a partnership or limited liability 
company in which the Investor is the general partner or managing member. 

18. Transfer of General Partner Interest.  

General Partners will not sell, transfer, assign, pledge or encumber any portion of its 
interest in the Partnership without the prior written consent of Investor.   

19. Bank Accounts.   

All bank accounts of the Partnership will be maintained with Investor. 

20. Conditions to Closing.   

Investor’s investment in the Partnership in accordance with this letter is subject to the 
satisfaction of the following conditions precedent on or before the Closing Date, which 
will occur on or before January 15, 2021 (the “Closing Date”). 
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A. Due Diligence.  Investor’s satisfactory due diligence review, in its sole and 
absolute discretion, of all matters pertaining to the Partnership, the General 
Partner, the Guarantor, the Developer and the Project including, without 
limitation: 

(1) the construction budget, the scope of work, the construction schedule, all 
required permits, the construction contract, and all other construction and 
development matters; 

(2) title, survey, zoning, engineering and environmental matters; 

(3) any ground lease; 

(4) market studies, appraisals, and all other matters regarding project 
feasibility; 

(5) all aspects of the project’s capital structure: the terms of all loans, grants, 
tax increment financing and equity contributions; 

(6) debt service coverages, reserves, rental subsidies, income, expenses, and 
all other assumptions underlying the Projections; 

(7) tax matters, including all aspects of all tax-exempt bonds;   

(8) government benefits, government consents, government requirements and 
all other regulatory aspects of the Project; 

(9) all formation documents and government filings of the Partnership, the 
General Partner, the Guarantor and the Developer; and 

(10) the financial condition of the General Partner, Guarantor and the 
Developer. 

B. Negotiation of Satisfactory Documentation.  The negotiation of a final Partnership 
Agreement and related documents (collectively the “Project Documents”) that are 
satisfactory to Investor, Managing General Partner and General Partner.  
Investor’s attorney will prepare and send to General Partner and its attorney the 
form of the Project Documents.    

C. Opinions.  Investor’s receipt of a corporate opinion rendered by counsel to 
General Partner satisfactory to Investor, in form and substance acceptable to 
Investor. 

D. Consents.  Receipt of all necessary consents of governmental authorities and 
lenders. 

E. Title Insurance. Receipt of a title insurance policy in an amount and in a form 
acceptable to Investor, provided the amount of such title insurance must be at 
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least equal to the aggregate of the Total Capital Contribution plus all Permanent 
Loans.  The policy must include a “Fairways” endorsement.  

F. Miscellaneous.  Receipt of other items or information reasonably required by 
Investor. 

21. Transaction Expenses.   

The Investor is responsible for all of the Investor’s transaction expenses including its 
legal, market analysis, and accounting fees up to $86,650.  The Managing General 
Partner is responsible for all such costs to the extent they exceed $86,650. Investor’s 
expenses will be paid in the form of capital contribution from the Investor, which is 
separate from and in addition to the Capital Contribution in paragraph 6.  If the 
Partnership fails to close, the Managing General Partner will be responsible for 
reimbursing the Investor for all of the Investor’s transaction expenses.   

22. Termination.  

 If the transaction contemplated by this letter fails to close by the Closing Date, as 
extended by the parties, this letter will be null and void and of no further force and effect, 
and, neither party will have any claim or demand whatsoever against the other party in 
connection with this letter, its execution or termination, except the Investor’s transaction 
expenses identified above.   

23. Option to Purchase/Right of First Refusal.   

Starting in the first calendar year after the end of the tax credit period, the Administrative 
General Partner or its affiliate shall have the option for a period of 2 years to purchase the 
Partnership’s leasehold interest in the Project for an amount equal to the greater of (a) fair 
market value as determined by an MAI Appraiser or (b) outstanding debt plus taxes 
payable as a result of the sale plus any amounts owed to the Limited Partners.  Further, at 
any time after the end of the 15 year Compliance Period for a period of 1 year, the 
Administrative General Partner or its affiliate shall have an option to purchase the 
Partnership’s leasehold interest in the Project or the interests of the Limited Partners, at 
the discretion of the Administrative General Partner, for an amount equal to the greater of 
(a) fair market value as determined by an MAI Appraiser or (b) outstanding debt plus 
taxes payable as a result of the sale plus any amounts owed to the Limited Partners. At 
the end of the 15 year tax credit compliance period, the Housing Authority or its affiliate 
(assuming it is a qualified non-profit) will have a right of first refusal to purchase the 
Property for an amount equal to outstanding debt plus taxes payable as a result of the 
sale. 

24. Put Option.   

At any time after the expiration of the tax credit period, Investor may require that the 
General Partners purchase Investor’s Interest and Special Limited Partner’s Interest 
subject to all then existing liens and encumbrances to title for an amount equal to $100 
(the “Put Option”). 
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25. Tax Disclosure.   

Notwithstanding anything to the contrary contained in the Partnership Agreement or any 
other agreement between the parties hereto, or in any offering materials pertaining to the 
Project, Investor and each officer, employee, representative or agent of Investor may 
disclose to any and all persons, without limitation of any kind, (i) the tax treatment and 
tax structure of  the Partnership and any of the Partnership’s  transactions or activities, 
and (ii) all materials of any kind (including opinions and tax analysis) that are provided to 
Investor regarding its investment in the Partnership and/or such transactions or activities 
of the Partnership.  This authorization as to tax disclosure is effective retroactively to the 
commencement of any discussions between the parties hereto or any of their agents or 
representatives. 

26. Material Adverse Change.  

 Bank of America 's obligations hereunder shall terminate if, prior to closing, Bank of 
America determines, in its sole judgment, that there shall exist any conditions regarding 
the Property, or the operations, business, assets, liabilities or condition (financial or 
otherwise, including credit rating) of the Partnership or Guarantor or there shall have 
occurred a material adverse change in, or there shall exist any material adverse conditions 
in, the market for syndicated bank facilities or the financial, banking, credit or debt 
capital markets generally, that could be expected to cause the potential Investment to go 
into default or prevent any guarantor from performing its obligations under any guaranty 
or to materially and adversely affect the value or marketability of the Investment or the 
Property. 

27. Expiration.   

This Letter of Intent will expire at 5:00 p.m. on that date which is five (5) business days 
from the date hereof unless you execute this Letter Of Intent and return it to us prior to 
that time, which may be by facsimile transmission.   This letter is not intended as a 
commitment or offer by Investor to invest in the Partnership or the Project, but is 
intended only to summarize for discussion purposes the equity investment it is 
considering at this time.  Investor must obtain the approval of its Investment Committee 
with respect to any such investment.  After receipt of your signature on this Letter Of 
Intent and after you provide any additional information that may be required, we will 
proceed with the necessary due diligence to process your request for Investment 
Committee Approval; provided, however that in any event, if this investment is not 
closed within 60 days, this Letter Of Intent will expire. 

Heritage Senior Residences, L.P. acknowledges and agrees that: (i) the transaction 
contemplated by this Summary of Terms and Conditions is an arm’s length, commercial 
transaction between Heritage Senior Residences, L.P. and the Bank in which the Bank is 
acting solely as a principal and for its own interest; (ii) the Bank is not acting as a 
municipal advisor or financial advisor to Heritage Senior Residences, L.P.; (iii) the Bank 
has no fiduciary duty pursuant to Section 15B of the Securities Exchange Act of 1934 to 
Heritage Senior Residences, L.P. with respect to the transaction contemplated hereby and 
the discussions, undertakings and procedures leading thereto (irrespective of whether the 
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Bank has provided other services or is currently providing other services to Heritage 
Senior Residences, L.P. on other matters); (iv) the only obligations the Bank has to 
Heritage Senior Residences, L.P. with respect to the transaction contemplated hereby 
expressly are set forth in this Summary of Terms and Conditions; and (v) the Bank is not 
recommending that Heritage Senior Residences, L.P. take an action with respect to the 
transaction contemplated by this Summary of Terms and Conditions, and before taking 
any action with respect to the contemplated transaction, Heritage Senior Residences, L.P. 
should discuss the information contained herein with its own legal, accounting, tax, 
financial and other advisors, as it deems appropriate.  If Heritage Senior Residences, L.P. 
would like a municipal advisor in this transaction that has legal fiduciary duties to 
Heritage Senior Residences, L.P. is free to engage a municipal advisor to serve in that 
capacity.  This Summary of Terms and Conditions is provided Heritage Senior 
Residences, L.P. pursuant to and in reliance upon the [bank exemption/RFP 
exemption/IRMA exemption] provided under the municipal advisor rules of the 
Securities and Exchange Commission, Rule 15Ba1-1 et seq.   

Please indicate your agreement and acceptance of the foregoing by signing the enclosed copy of 
this letter and returning it to the undersigned.  We look forward to working with you on this 
transaction. 
 
 
 
 

 

Agreed and Accepted: 

____________________________________ 
 
 
By:_________________________________ 
Name:  ______________________________ 
Title: ______________________________ 
 
Date:   ______________________________ 
 

cc:   Jason Kaye, Bank of America  
 Sylvia Monsivais, Bank of America 



From: "Kaye, Jason" <jason.kaye@bofa.com> 
Date: December 29, 2020 at 6:48:39 PM EST 
To: Greg Griffith <ggriffith@apmanagement.net> 
Subject: RE: Heritage Senior Residences - Closing Timeline 

  
That is correct. 
  

Jason Kaye 

Senior Vice President 

Senior Relationship Manager 

Community Development Banking 

Bank of America 

401 E. Las Olas Blvd., 9th Floor, Fort Lauderdale, FL 33301 

T 954.765.2141 M 561.592.0212 

jason.kaye@bofa.com  

  
Securities and investment services provided by BofA Securities, Inc. 

 
 
  

  
  
From: Greg Griffith [mailto:ggriffith@apmanagement.net]  
Sent: Tuesday, December 29, 2020 5:00 PM 
To: Kaye, Jason <jason.kaye@bofa.com> 
Subject: Heritage Senior Residences - Closing Timeline 
  
Jason, 
  
Per our discussion just now I just wanted to memorialize the fact that when we were originally 
negotiating the term sheet in September, the assumed closing date was January 15, 2021 due to the fact 
that the bank did not have the capacity to close another deal by the end of 2020. 
  
Thank you, 
  
GREG GRIFFITH | Vice President 
3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
t: (305) 357.4737 | f: (305) 476.1557 | Website | E-Mail 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO      
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EXHIBIT B 

SUPPORT FOR DELAYS RELATED TO HUD ENVIRONMENTAL CLEARANCE 

Sequence of Events: 

1) On 7/14/20 the City advised expect the environmental review process to take anywhere from
90-120 days.

2) Request for Texas Historical Commission review was submitted on 8/2/20. Digital response 
received on 9/8/20.

3) Endangered Species Act Partner Worksheet, a form that is required to submit to Texas Parks 
and Wildlife Department (TPWD), was submitted to the City on 9/2/20.

4) Per the City, the request for consultation from the TPWD was submitted on 9/22/20.

5) TPWD Consultation Response was not received until 11/2/20.

6) 1st submission to GLO by the City occurred on 11/5/20. And initial comments from GLO were 
received 11/25/20.

7) GLO Comments were responded to by the City on 12/9/20.

8) On 12/30/20 the City informed the 30-day notification period has officially commenced.
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Lee Cohen

From: Thorp, Julia - HCD <Julia.Thorp@houstontx.gov>
Sent: Tuesday, July 14, 2020 8:46 AM
To: Lee Cohen; Jenkins, Matthew - HCD
Cc: Greg Griffith; Dan Wilson; Farhoomand, Pirooz - HCD
Subject: RE: Heritage Senior Residences - HUD Part 58-Environmental Assessment

Good Morning Mr. Cohen, 
 
Thank you for your inquiry. Have you been assigned an HCDD project manager/underwriter yet? We receive key pieces 
of information from our underwriters such as site plans, project descriptions, funding information, Phase 1 
Environmental Site Assessments, etc., which triggers our Part 58 Environmental Review process. Once the process is 
initiated, we typically expect the project to take anywhere from 90‐120 days, dependent on environmental conditions, 
compliance with any number of environmental factors, and in this case, approval of our Environmental Review through 
the GLO. There is also a 15‐day public comment period followed by a 15‐day GLO review period of the Request for 
Release of Funds, which is included within the 90‐120 day estimate. Please note that this timeframe is not guaranteed 
since we do not know what may arise during our review. 
 
Thank you, 
 
Julia Thorp 
Environmental Investigator V 
Real Estate Compliance/Environmental 
  
City of Houston 
Housing and Community Development Dept. 
2100 Travis Street | 9th Floor | Houston TX 77002  
832.394.6018 (office)  
www.houstontx.gov/housing 
www.recovery.houstontx.gov  
Follow us: Facebook | Twitter | Instagram | YouTube 

 
 
 

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Monday, July 13, 2020 5:34 PM 
To: Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com> 
Subject: Heritage Senior Residences ‐ HUD Part 58‐Environmental Assessment 
 
[Message Came from Outside the City of Houston Mail System] 
Hello Julia and Matthew, 
 
My name is Lee Cohen and I am part of the team developing Heritage Senior Residences. I’m reaching out to introduce 
myself and to find out the timeline/requirements in place for HUD Part 58‐Environmental Assessment. We will be hiring 
a consultant to perform the due diligence for the Assessment.  
 
Any details you can provide on the process would be greatly appreciated. We look forward to working with you on this 
project. 
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Best, 

 
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: (561) 573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     
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Lee Cohen

From: Thorp, Julia - HCD <Julia.Thorp@houstontx.gov>
Sent: Tuesday, August 4, 2020 1:08 PM
To: Mitchell Young
Cc: Jenkins, Matthew - HCD; Farhoomand, Pirooz - HCD; Lahey, Melissa - HCD; Yindeemark, Paul - HCD; 

Lee Cohen; Greg Griffith
Subject: RE: Heritage Senior Residences Environmental Review Questions

Good Afternoon Mr. Young, 
 
Thank you, I appreciate this information. Please also keep us in the loop regarding any additional consultation that may 
be needed with the THC once they respond.  We also need to submit a notification to the Texas Parks and Wildlife 
Department (TPWD) regarding the Endangered Species determination. Once you have prepared the Endangered Species 
determination, can you please provide us with the documentation so we can notify TPWD? Let me know if you have any 
questions. 
 
Thank you, 
 
Julia Thorp 
Environmental Investigator V 
Real Estate Compliance/Environmental 
  
City of Houston 
Housing and Community Development Dept. 
2100 Travis Street | 9th Floor | Houston TX 77002  
832.394.6018 (office)  
www.houstontx.gov/housing 
www.recovery.houstontx.gov  
Follow us: Facebook | Twitter | Instagram | YouTube 

 
 
 
 

From: Mitchell Young <myoung@aspenenv.com>  
Sent: Sunday, August 2, 2020 11:26 PM 
To: Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 
 

[Message Came from Outside the City of Houston Mail System] 

Here is a link to an electronic version of our recent submittal to the Texas Historical Commission related to a historical 
review for the Heritage Senior Residences project.  You indicated that you would like to use some of this information for 
your tribal resources inquiry.    
 
https://www.dropbox.com/s/4xex9g7w7j7goxj/Heritage%20Senior%20Residences%20SHPO%20Submittal.pdf?dl=0 
 
Let me know if you need portions of this submittal in another format to assist your inquiry. 
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Mitch 
 
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 

myoung@aspenenv.com  
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Lee Cohen

From: Mitchell Young <myoung@aspenenv.com>
Sent: Wednesday, September 9, 2020 9:12 AM
To: Lee Cohen
Cc: Greg Griffith
Subject: Fwd: Project Review: 202016548

Here is the electronic response from the THC about the Heritage site.  I expect this in the mail in the next day or so.  That 
will be the letter with their official stam,p and signature.  I will put this with the other info and get the final package 
together for submittal.  
 
Mitch  
 
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 
myoung@aspenenv.com 
 
 

Begin forwarded message: 
 
From: noreply@thc.state.tx.us 
Subject: Project Review: 202016548 
Date: September 8, 2020 at 5:20:17 PM CDT 
To: myoung@aspenenv.com, reviews@thc.state.tx.us 
 

To help protect your privacy, 
Micro so ft Office prevented  
auto matic downlo ad o f this  
picture from the Internet.

 
 
Re: Project Review under Section 106 of the National Historic Preservation Act and/or the Antiquities 
Code of Texas 
THC Tracking #202016548 
Heritage Senior Residences 
Center Street and Moy Street 
Houston,TX 77007  
 
Dear Mitchell Young: 
Thank you for your submittal regarding the above‐referenced project. This response represents the 
comments of the State Historic Preservation Officer, the Executive Director of the Texas Historical 
Commission (THC), pursuant to review under Section 106 of the National Historic Preservation Act.  
 
The review staff led by Bill Martin and Justin Kockritz has completed its review and has made the 
following determinations based on the information submitted for review:  
 
Above‐Ground Resources 

•  No historic properties are present or affected by the project as proposed. However, if historic 
properties are discovered or unanticipated effects on historic properties are found, work should 
cease in the immediate area; work can continue where no historic properties are present. Please 
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contact the THC's History Programs Division at 512‐463‐5853 to consult on further actions that 
may be necessary to protect historic properties. 

 
Archeology Comments 

•  No identified historic properties, archeological sites, or other cultural resources are present or 
affected. However, if cultural materials are encountered during project activities, work should 
cease in the immediate area; work can continue where no cultural materials are present. Please 
contact the THC’s Archeology Division at 512‐463‐6096 to consult on further actions that may be 
necessary to protect the cultural remains. 

 
We look forward to further consultation with your office and hope to maintain a partnership that will 
foster effective historic preservation. Thank you for your cooperation in this review process, and for 
your efforts to preserve the irreplaceable heritage of Texas.  If you have any questions concerning our 
review or if we can be of further assistance, please email the following reviewers: 
bill.martin@thc.texas.gov, justin.kockritz@thc.texas.gov  

This response has been sent through the electronic THC review and compliance system (eTRAC). 
Submitting your project via eTRAC eliminates mailing delays and allows you to check the status of the 
review, receive an electronic response, and generate reports on your submissions. For more 
information, visit http://thc.texas.gov/etrac‐system. 

 
 
Sincerely, 

To help protect your privacy, 
Micro so ft Office prevented  
auto matic downlo ad o f this  
picture from the Internet.

 
For Mark Wolfe, State Historic Preservation Officer 
Executive Director, Texas Historical Commission 
 
Please do not respond to this email. 
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Lee Cohen

From: Mitchell Young <myoung@aspenenv.com>
Sent: Wednesday, September 2, 2020 1:48 AM
To: Thorp, Julia - HCD
Cc: Lee Cohen; Greg Griffith
Subject: Re: Heritage Senior Residences Environmental Review Questions
Attachments: Endangered-Species-Act-Partner-Worksheet.pdf

Julia:  
 
As requested, here is information that will be part of the Part 58 environmental summary reports.  You indicated that 
you would like to have the Endangered Species section to make direct inquiries with the Texas Parks and Wildlife 
Department. 
 
We should have the full Part 58 Environmental Assessment documents soon.  We have updated the Phase I ESA from 
January 2020 and are awaiting the Texas Historical Commission response. 
 
Let us know if you need anything else in the interim. 
 
Mitch 
 
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 
myoung@aspenenv.com 
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Lee Cohen

From: Jenkins, Matthew - HCD <Matthew.Jenkins@houstontx.gov>
Sent: Thursday, December 10, 2020 9:09 AM
To: Lee Cohen; Mitchell Young
Cc: Greg Griffith; Alfaro, David - HCD; McDaniel, Ebony - HCD; Thorp, Julia - HCD; Lahey, Melissa - HCD; 

Farhoomand, Pirooz - HCD
Subject: RE: Heritage Senior Residences Environmental Review Questions

The comments were returned to GLO yesterday.  Thanks for following up and we will keep you posted as 

we move forward. 

 

Thanks so much, 

Matt 

 

Matthew Jenkins 
Environmental	Investigator	V	
Real	Estate	Compliance/Environmental		
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
 

 
 

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Thursday, December 10, 2020 8:04 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

 

[Message Came from Outside the City of Houston Mail System] 
Good morning Matt, 
 
Reaching out to see if the environmental review comments have been returned to the GLO. Any updates would be 
greatly appreciated. 
 
Thank you,  
 
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
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ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
 

From: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>  
Sent: Tuesday, December 1, 2020 5:19 PM 
To: Lee Cohen <LCohen@apcommunities.com>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 

 

Lee, 

 

Thanks so much and the Environmental Team is reviewing these items.  We will let you know if we have any 

questions or comments before we can move forward with these. 

 

Thanks so much and have a great day. 

 

Matt  

 

Sent from my Verizon, Samsung Galaxy smartphone 

Get Outlook for Android 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Tuesday, December 1, 2020 3:50:51 PM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions  

  
[Message Came from Outside the City of Houston Mail System] 

Hi Matt, 
  
Please see responses below. Let me know if you need additional support.          
  

Local elevation requirements:  The City of Houston requires the finish floor to be 12" above the 
connecting SS MH rim elevation. 

Site drainage and detention:  On‐site drainage is collected via roof drains and is detained by a tank 
system located underneath the parking structure.  The domestic and 
fire water connections are to existing public lines at the NW corner of 
the site.  The sanitary connection is to an existing sanitary manhole at 
the south side of the site. 

Safety during development:  Sitewide adherence to OSHA guidelines, enforced daily by Site 
Supervision team, documented weekly by all subcontractor’s on site, 
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and audited bi‐weekly by an independent 3rd party safety inspection 
service. 
  

Security during development:  Installation and regular maintenance of perimeter temp fencing, 
combined with the use of security cameras and/or security patrol 
during non‐operating hours to ensure a secure site. 

Safety and security during operation:  Facility will have controlled access through fobs. There will be 67 
security cameras, a gated garage, telephone entry system, secured 
stairways, fob activated elevators, and fobs to access amenities within 
community. 
  

  
Thank you, 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
  

From: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>  
Sent: Tuesday, December 1, 2020 10:56 AM 
To: Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov>; Lee Cohen 
<LCohen@apcommunities.com> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 
Importance: High 
  
Please confirm if there are any updates, so we can update our review accordingly in response to the GLO comments, and 
keep moving forward. 
  
Thanks so much, and have a great day and great week.  Stay safe and take care. 
  
Matt 
  

Matthew Jenkins 

Environmental	Investigator	V 
Real	Estate	Compliance/Environmental	 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
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From: Jenkins, Matthew ‐ HCD  
Sent: Wednesday, November 25, 2020 9:26 AM 
To: Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov>; Lee Cohen 
<LCohen@apcommunities.com> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 
  
Mitch, 
  
The GLO has submitted comments on the Heritage Senior Environmental Review, and we are in the process of updating 
a few items in our report and are reaching out to your office to gather potentially helpful information: 
The GLO comment for which we are reaching out is as follows: 
  

“Please include discussion any local elevation requirements. 

Please provide a description of site drainage and detention systems, and how utility services will be provided to site (i.e., 
connecting to existing utilities or need for site water and sewer facilities) in the project description.  
Please include discussion of safety and security during operation.” 
  
Any comments or feedback on these items, particularly related to water and sewer, safety/security during the 
development itself, and applicable steps to perform elevation (if any) are welcome and will be reviewed so they can be 
incorporated into our report and our response to GLO. 
  
Please note that we will be out Thursday and Friday for Thanksgiving Holiday, but we look forward to working with you 
and to having a response to GLO ASAP next week so we can continue moving forward. 
  
Thanks so much and have a great day. 
  
Stay safe, and take care. 
  
Matt 
  
  
  
  

Matthew Jenkins 

Environmental	Investigator	V 
Real	Estate	Compliance/Environmental	 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
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From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Friday, November 6, 2020 8:35 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 
  
[Message Came from Outside the City of Houston Mail System] 
Hi Matt, 
  
Thank you for the update! Hope everyone has a great weekend! 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
  

From: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>  
Sent: Friday, November 6, 2020 9:30 AM 
To: Lee Cohen <LCohen@apcommunities.com>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 
  
Lee, 
  
Thank you for checking in. 
  
Heritage Senior was submitted to GLO late yesterday. 
  
Thanks so much again, and have a great day.  Stay safe and take care. 
  
Matt 
  

Matthew Jenkins 

Environmental	Investigator	V 
Real	Estate	Compliance/Environmental	 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
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Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
  

 
  

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Friday, November 6, 2020 8:22 AM 
To: Mitchell Young <myoung@aspenenv.com>; Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 
  
[Message Came from Outside the City of Houston Mail System] 
Good morning all, 
  
Checking in to confirm everything has been provided in order to submit the environmental review to GLO.  Please 
advise. 
  
Thanks! 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
  

From: Mitchell Young <myoung@aspenenv.com>  
Sent: Wednesday, November 4, 2020 2:56 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov> 
Cc: Lee Cohen <LCohen@apcommunities.com>; Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD 
<David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Julia Thorp 
<Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD 
<Pirooz.Farhoomand@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 
  
Thank you for your comments.  I have tried to clarify the issues in your note so it is makes sense for the reviewers at the 
GLO.  
  
Here is a link to the updated Phase I ESA report.  Let me know if I have clarified the issues at J&L Sheet Metal issues and 
the former nearby laundromat or if we have used language that is still confusing. 
  
https://www.dropbox.com/s/wz0ckq4cykby7np/200896%20Heritage%20Senior%20Residences%20Houston%20Env%20
Report.pdf?dl=0 
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Mitch 
  
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 
myoung@aspenenv.com 
  
  

On Nov 2, 2020, at 11:39 AM, Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov> wrote: 
  
Lee and Mitch, 
  
Good morning. We have received the TPWD consultation response, and as expected we have a No Effect 
determination, which means there are no formal mitigation requirements.  
  
Our Environmental Review Record (ERR) is complete, but before we can send it to the GLO, we must 
clarify the language in the Phase I ESA report, as outlined below. In the past, the GLO has reviewed 
Phase I ESA reports and asked for clarification. To prevent any further delays on the project, we are 
asking for more concrete language. 
  

1. In the executive summary, it states: 
This assessment has revealed no evidence of recognized environmental conditions in 

connection with the property, except as noted below. 
J&L Sheet Metal on the subject property appeared on the petroleum storage tank (PST) 

and leaking PST lists for a release of petroleum products that impacted soil only. The TCEQ 
reviewed testing results at the time of the tank removal and did not recommend additional 
remediation or testing related to the past presence of the PST. 

Past use of the property as a sheet metal facility raised concerns about past handling of 
production and cleaning wastes. Information provided by the current property owner indicates 
that soil and groundwater were tested prior to acquisition from the sheet metal company and no 
significant contamination was identified at that time (2010). 

No other assessment for environmental conditions is recommended at this time. 
  

Although it is clear that no additional assessments are recommended, please clarify within the 
Phase I ESA report whether the two items listed above are considered RECs or not. At present, 
the statements in the summary and the body of the report are contradictory. If the 
aforementioned items are not RECs, please clarify if they are considered HRECs or if they are 
of no concern. 
  

2. It is noted in the photo log that there was a former dry cleaners located at 1009 Moy Street. 
Please include language within the Phase I ESA declaring whether or not the former dry 
cleaners presents an environmental concern to the site (REC, HREC, CREC or no concern). 

  
Once these two items are clarified within the Phase I ESA, we will be able to submit the ERR to the GLO. 
Thank you for your attention to this matter, and we are looking forward to submitting the ERR as soon 
as possible. 

  
Thanks so much, and have a great day.  Stay safe and take care. 
  
Matt 

LCohen
Highlight

LCohen
Highlight
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Matthew Jenkins 

Environmental	Investigator	V 
Real	Estate	Compliance/Environmental 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183 
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
  
<image002.png> 
  

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Monday, November 2, 2020 9:33 AM 
To: Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD 
<Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  

[Message Came from Outside the City of Houston Mail System] 
Good morning, 
  
Checking in to see if any progress has been made with the TPWD response and the submission of the 
Environmental Review to GLO. Tomorrow will be six weeks since the request for consultation was 
submitted to TPWD. Just want to make sure this keeps moving forward and does not effect our closing 
of the CDBG‐DR loan. 
  
Thank you again for your help throughout this process. 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     
<image003.png> 
  

From: Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>  
Sent: Monday, October 26, 2020 10:34 AM 
To: Lee Cohen <LCohen@apcommunities.com>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD 
<Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  
Good morning Lee, 
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Matt is out until tomorrow. The TPWD response is still pending. We are not waiting for any other items, 
and once we receive the TPWD response we will be able to submit the environmental review to the 
GLO. We will keep you posted on the status and let you know as soon as we are able to submit. 
  
Thanks, 
  
Melissa Lahey 
  
Environmental Investigator III 
Real Estate Compliance/Environmental 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
  
melissa.lahey@houstontx.gov 
(832) 394-6397 
  
  
  

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Monday, October 26, 2020 9:25 AM 
To: Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD 
<Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  

[Message Came from Outside the City of Houston Mail System] 
Good morning, 
  
Reaching out to see where we are in the review process for Heritage Senior Residences. Has the TPWD 
response been received? Are there any other pending items for this review? Please advise. 
  
Thank you! 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     
<image003.png> 
  

From: Lee Cohen  
Sent: Tuesday, October 20, 2020 9:41 AM 
To: Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD 
<Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  
Good morning, 
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Checking in to see how the review process is going and if the TPWD response has been received. Please 
let me know if there is anything I can do to assist.  
  
Thank you, 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     
<image003.png> 
  

From: Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>  
Sent: Tuesday, October 13, 2020 9:30 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Lee Cohen 
<LCohen@apcommunities.com>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD 
<Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  
Good morning All, 
  
The request for consultation from the TPWD was submitted on 9/22 and we are still waiting a response. 
It is expected soon because other projects have had a quick turnaround. 
  
Thanks, 
  
Melissa Lahey 
  
Environmental Investigator III 
Real Estate Compliance/Environmental 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
  
melissa.lahey@houstontx.gov 
(832) 394-6397 
  

From: Jenkins, Matthew ‐ HCD  
Sent: Tuesday, October 13, 2020 7:58 AM 
To: Lee Cohen <LCohen@apcommunities.com>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 

  

We will take a look, review, and let you know. 

  

Melissa, please confirm when we can expect the TPWD response so it can be added to 

package as needed. 

  

Thanks so much, 

LCohen
Highlight

LCohen
Highlight
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Matt 

 
From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Monday, October 12, 2020 5:13:28 PM 
To: Mitchell Young <myoung@aspenenv.com>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  

[Message Came from Outside the City of Houston Mail System] 

Hi Matt, 
  
I believe all documents have been submitted for review at this time. Will there be additional review 
comments to address? If so, we will provide responses to those comments and any additional 
documents you may need in one email response. 
  
Thank you, 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     
<image003.png> 
  

From: Mitchell Young <myoung@aspenenv.com>  
Sent: Friday, October 9, 2020 6:58 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov> 
Cc: Lee Cohen <LCohen@apcommunities.com>; Greg Griffith <ggriffith@apmanagement.net>; Lahey, 
Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Julia Thorp <Julia.Thorp@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 
Importance: High 
  
As requested, here is the Statutory Checklist for the Heritage Senior Residences project.   
  
Thank you for your review and comments on these documents. 
  
Mitch 
  
  
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 
fax: (512) 535‐1149 
mobile: (512) 563‐3223 
myoung@aspenenv.com 
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On Oct 2, 2020, at 2:38 PM, Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov> wrote: 
  
Mitch, 
  
Thank you for sending these documents for our review.  The Team is examining the 
information available. 
  
Two recommendations: 
  

1. On Page 2 of the Phase I, the Conclusions and Recommendations read as 
follows: 

  
1.2 CONCLUSIONS AND RECOMMENDATIONS 
Aspen has performed a Phase I Environmental Site Assessment in conformance with the 
scope and limitations of ASTM Practice E 1527‐13 of the proposed Heritage Senior 
Residences Development Site property located near the intersection of Center Street and 
Moy Street in Houston, Texas, “the property”. Any exceptions to, or deletions from, this 
practice are described 
in Section 2.3 of this report. This assessment has revealed no evidence of recognized 
environmental conditions in connection with the property, except as noted below. 
J&L Sheet Metal on the subject property appeared on the petroleum storage tank (PST) 
and leaking PST lists for a release of petroleum products that impacted soil only. The 
TCEQ reviewed testing results at the time of the tank removal and did not recommend 
additional remediation or testing related to the past presence of the PST. 
Past use of the property as a sheet metal facility raised concerns about past handling of 
production and cleaning wastes. Information provided by the current property owner 
indicates that soil and groundwater were tested prior to acquisition from the sheet 
metal company and no significant contamination was identified at that time (2010). 
No other assessment for environmental conditions is recommended at this time.” 
  
While it appears that contamination has been ruled out, the language (particularly the 
discussion of the RECs highlighted above) is ambiguous and could be potentially 
confusing to readers and reviewers, since it is not 100% clear whether any RECs are still 
left on site.  This language should be tightened to dispel any doubts, or if any RECs 
remain they should be addressed accordingly. 
  

2. The supporting documents, which include an ERR, only contain the NEPA factors 
and do not include the Statutory Checklist.  The Statutory Checklist per 24 CFR 
58 (24 CFR 58.5) is a required component of the HUD Environmental Review and 
must be completed (along with all backup documentation) so we have a full 
Environmental Review package to review.  If this item is still in draft stage due 
to outstanding information (i.e. TPWD letter) feel free to send over an 
attachment or link to draft if that is amenable.  If that does not work for 
whatever reason, we will await it after the TPWD response is received, but note 
that it could be helpful for us to get a head start in reviewing the Statutory 
Checklist items ASAP. 

  
Thanks so much, and have a great day.  Saty safe, take care. 
  
Matt 
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Matthew Jenkins 

Environmental	Investigator	V 
Real	Estate	Compliance/Environmental 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183 
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
  
<image001.png> 
  

From: Mitchell Young <myoung@aspenenv.com>  
Sent: Friday, October 2, 2020 7:59 AM 
To: Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov> 
Cc: Lee Cohen <lcohen@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 
  

[Message Came from Outside the City of Houston Mail System] 

Attached are links to download environmental review documents related to the 
Heritage Senior Residences project.  These include an updated Phase I Environmental 
Site Assessment and the supporting documents/worksheets for the Part 58 process.  We 
received a site‐specific noise assessment on Thursday that has been added to the 
supporting documents. 
  
We understand that you have submitted consultation requests to the Texas Parks and 
Wildlife Department and additional tribal entities (also included in the packet), and we 
can add any responses to the final package as received. 
  
Please review the referenced documents and let us know if you see anything that will 
clarify or update the information before the package is finalized for submittal. 
  
  
  
Here are the links: 
  
https://www.dropbox.com/s/8vicrr72j64tmuc/200896%20Heritage%20Senior%20Resid
ences%20Houston%20Env%20Report.pdf?dl=0 
  
https://www.dropbox.com/s/dayct962qbiucjp/Supporting%20Documents%20for%20He
ritage%20Senior%20Residences.pdf?dl=0 
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Let me know if you have any trouble getting to the documents.  Thank you for your 
review and comments. 
  
Mitch 
  
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 
myoung@aspenenv.com 
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Lee Cohen

From: Jenkins, Matthew - HCD <Matthew.Jenkins@houstontx.gov>
Sent: Wednesday, December 30, 2020 3:02 PM
To: Lee Cohen; Mitchell Young
Cc: Greg Griffith; Alfaro, David - HCD; McDaniel, Ebony - HCD; Thorp, Julia - HCD; Lahey, Melissa - HCD; 

Farhoomand, Pirooz - HCD
Subject: RE: Heritage Senior Residences Environmental Review Questions

Public notice in today’s paper – public comment period begins today. 

 

Thanks, 

Matt 

 

Matthew Jenkins 
Environmental	Investigator	V	
Real	Estate	Compliance/Environmental		
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
 

 
 

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Wednesday, December 30, 2020 1:54 PM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

 

[Message Came from Outside the City of Houston Mail System] 
Hi Matt, 
 
Checking in to see if GLO had a chance to review the comments yet or if the 30‐day notice period has commenced. Any 
updates would be greatly appreciated.  
 
Thank you, and have a happy new year! 
 
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     
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From: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>  
Sent: Thursday, December 10, 2020 9:09 AM 
To: Lee Cohen <LCohen@apcommunities.com>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

 

The comments were returned to GLO yesterday.  Thanks for following up and we will keep you posted as 

we move forward. 

 

Thanks so much, 

Matt 

 

Matthew Jenkins 
Environmental	Investigator	V	
Real	Estate	Compliance/Environmental		
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
 

 
 

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Thursday, December 10, 2020 8:04 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

 

[Message Came from Outside the City of Houston Mail System] 
Good morning Matt, 
 
Reaching out to see if the environmental review comments have been returned to the GLO. Any updates would be 
greatly appreciated. 
 
Thank you,  



EXHIBIT C 

SUPPORT FOR DELAYS RELATED TO SUBORDINATE DEBT 

Sequence of Events: 

1) Executed LOI with the City on 7/30/20.

2) Third Party Legal Services Letter received on 10/14/20.

3) First draft of Due Diligence Checklist received on 11/11/20.

4) First draft of City Loan Documents received on 12/8/20.

5) Anticipate City Council approval on 1/20/21.



From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>  
Sent: Monday, September 14, 2020 3:26 PM 
To: Lee Cohen <LCohen@apcommunities.com> 
Cc: Dan Wilson <dwilson@apcompanies.com>; Carine Yhap <cyhap@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net> 
Subject: RE: Reminder: Please DocuSign: HCDD DR-17 LOI Heritage Senior Residences.pdf 
 
Hi Lee,  
 
Heritage is on the Housing Committee’s agenda for tomorrow. I will be monitoring for the Board’s 
questions and concerns (if any).  

I 
Meanwhile, our internal councils are still in the process of selecting the legal team to work on the loan 
documents. 
When both of our legal parties are engaged, you can start circulating a distribution list and initiate 
biweekly/weekly conference calls. 
The City Council date is likely to be determined contingent upon the readiness from legal, permits, and 
underwriting procedures. 
For the timeline, if all goes well then we should be able to achieve both the City Council Date and 
Closing date in November.  
 
Thanks, 
 
Pa u l Yin d e e m a rk 
Fina n c ia l An a lys t IV 
Multifa m ily Divis ion  
 
City o f Ho us ton   
Ho us ing  a nd  Com m u nity De ve lop m e n t De p t.  
2100 Tra vis  S tre e t | 9th Floo r | Hou s to n  TX 77002  
T: (832)523-3437 
w w w .h o u s to n tx.g o v/ h o u s in g  
www.re cove ry.hous tontx.g ov 
Follow us : Fa ce b ook | Twitte r | Ins ta g ra m  | YouTub e  
 
 
 
 
From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Tuesday, September 8, 2020 4:03 PM 
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 

http://www.houstontx.gov/housing
http://www.recovery.houstontx.gov/
http://www.facebook.com/houstonhcdd
http://www.twitter.com/houstonhcdd
http://www.instagram.com/houstonhcdd
http://www.youtube.com/houstonhcdd
mailto:LCohen@apcommunities.com
mailto:Paul.Yindeemark@houstontx.gov
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Cc: Dan Wilson <dwilson@apcompanies.com>; Carine Yhap <cyhap@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net> 
Subject: RE: Reminder: Please DocuSign: HCDD DR-17 LOI Heritage Senior Residences.pdf 
 
[Message Came from Outside the City of Houston Mail System] 
Hi Paul, 
 
Hope you had a nice holiday weekend visiting the beach in Florida. 
 
Writing to inform you all three entities are officially registered with SAM.gov.  
 
When we spoke last week you mentioned we passed Project Review Committee and next would be the 
City Review. How long does the City Review process take, and what is the next step after that? Any 
details you can provide on the process/timeline would be greatly appreciated. 
 
Thank you, 
 
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
 
From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>  
Sent: Tuesday, September 1, 2020 5:46 PM 
To: Lee Cohen <LCohen@apcommunities.com> 
Cc: Dan Wilson <dwilson@apcompanies.com>; Carine Yhap <cyhap@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net> 
Subject: RE: Reminder: Please DocuSign: HCDD DR-17 LOI Heritage Senior Residences.pdf 
 
Lee,  
 
Great! thanks for the confirmation. I’ll keep you posted.  
 
Pa u l Yin d e e m a rk 
Fina n c ia l An a lys t IV 
Multifa m ily Divis ion  
 
City o f Ho us ton   
Ho us ing  a nd  Com m u nity De ve lop m e n t De p t.  
2100 Tra vis  S tre e t | 9th Floo r | Hou s to n  TX 77002  
T: (832)523-3437 
w w w .h o u s to n tx.g o v/ h o u s in g  
www.re cove ry.hous tontx.g ov 
Follow us : Fa ce b ook | Twitte r | Ins ta g ra m  | YouTub e  

mailto:dwilson@apcompanies.com
mailto:cyhap@apcommunities.com
mailto:ggriffith@apmanagement.net
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.apcompanies.com%2F&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679780167&sdata=%2B657N7VFa14K65w7QCAS8GNwXH043kDI8hyG6hlxbVc%3D&reserved=0
mailto:lcohen@apcommunities.com
mailto:Paul.Yindeemark@houstontx.gov
mailto:LCohen@apcommunities.com
mailto:dwilson@apcompanies.com
mailto:cyhap@apcommunities.com
mailto:ggriffith@apmanagement.net
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.houstontx.gov%2Fhousing&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679790122&sdata=%2FVkymRhRNwZ%2BfWyk0sQKeyRwMgI2rn72Da67x54V0EU%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.recovery.houstontx.gov%2F&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679790122&sdata=WqTxjSqEZRl0c3oiHzlxGIydNilx3E51z3QIDpWi4cY%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.facebook.com%2Fhoustonhcdd&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679800080&sdata=X5FQMFLVVOruvNxQyya92RcRZAy27o6n79pf6fXZ7pA%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.twitter.com%2Fhoustonhcdd&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679800080&sdata=kO1gmkflnquiP9wdILHbESj3UF8uB2TgibtdzT%2BKpE8%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.instagram.com%2Fhoustonhcdd&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679810026&sdata=ggWqNBR%2Bl79fGZ6L7Gh47UXgZVhV2UmUXKXxLtvLPBg%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.youtube.com%2Fhoustonhcdd&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679810026&sdata=8WNTPE2TpGtz%2FYm3s9A169O7vX9YNPgcH87i4R17Ug4%3D&reserved=0
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From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Tuesday, September 1, 2020 4:41 PM 
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Cc: Dan Wilson <dwilson@apcompanies.com>; Carine Yhap <cyhap@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net> 
Subject: RE: Reminder: Please DocuSign: HCDD DR-17 LOI Heritage Senior Residences.pdf 
 
[Message Came from Outside the City of Houston Mail System] 
Hi Paul, 
 
We checked the registration status of the remaining two entities and are both still showing as 
“Registration Status: Submitted.” They should be finalized any day now.  
 
As for paying for third party legal costs, we choose to deposit the fund to the City’s custody account 
now. Please let us know how we can take care of the payment. 
 
Thank you,  
 
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
 
From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>  
Sent: Tuesday, September 1, 2020 2:36 PM 
To: Lee Cohen <LCohen@apcommunities.com> 
Cc: Dan Wilson <dwilson@apcompanies.com>; Carine Yhap <cyhap@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net> 
Subject: RE: Reminder: Please DocuSign: HCDD DR-17 LOI Heritage Senior Residences.pdf 
 
Hi Lee,  
 
Quick updates and questions on the project before my presentation to our Project Review Committee 
this afternoon.  
 
What’s the status for the rest of the Sam.gov registrations.  
 
Also, please let me know your preference on how you will be paying for the third party legal cost.  

• disburse the fund later at closing  (settlement statement) 
• deposit the fund to City’s custody account now 

 

mailto:LCohen@apcommunities.com
mailto:Paul.Yindeemark@houstontx.gov
mailto:dwilson@apcompanies.com
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https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.apcompanies.com%2F&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679819987&sdata=b701q0kRkAXn9o2vXPQDrUaAIj9gD0tw4sBjx0bxjyM%3D&reserved=0
mailto:lcohen@apcommunities.com
mailto:Paul.Yindeemark@houstontx.gov
mailto:LCohen@apcommunities.com
mailto:dwilson@apcompanies.com
mailto:cyhap@apcommunities.com
mailto:ggriffith@apmanagement.net


Thank you, 
 
Pa u l Yin d e e m a rk 
Fina n c ia l An a lys t IV 
Multifa m ily Divis ion  
 
City o f Ho us ton   
Ho us ing  a nd  Com m u nity De ve lop m e n t De p t.  
2100 Tra vis  S tre e t | 9th Floo r | Hou s to n  TX 77002  
T: (832)523-3437 
w w w .h o u s to n tx.g o v/ h o u s in g  
www.re cove ry.hous tontx.g ov 
Follow us : Fa ce b ook | Twitte r | Ins ta g ra m  | YouTub e  
 
 

https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.houstontx.gov%2Fhousing&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679819987&sdata=L0WlspizOeL9fltbA51Aci5XxNDUqpquNcFc5U%2Fhfko%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.recovery.houstontx.gov%2F&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679829950&sdata=KHNEk1MyZvgStAcTnd7gEc2n4r8dXIQp8WBpVENx9eg%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.facebook.com%2Fhoustonhcdd&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679829950&sdata=UtafRebW49x1L3pNa5J9epP3VAm17OPbm2cCSCCu%2FyY%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.twitter.com%2Fhoustonhcdd&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679829950&sdata=F9g0VlniOIoVUo2rKj%2Fec%2BfxH3gA4T6LCrGgo4eyLwg%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.instagram.com%2Fhoustonhcdd&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679839909&sdata=4zJ3NN3Bu4GOvsiGD3viiZg4ze1VJEFqK2Tmt7d8CJo%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.youtube.com%2Fhoustonhcdd&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679839909&sdata=l6w3t80ciPRuTJaLBWMkglYEgqb0KRmKL25vRJE85Rw%3D&reserved=0


From: Nancy Martin
To: Lee Cohen
Cc: Greg Griffith; Dan Wilson; Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD; Brunilda Santiago

(Brunilda.Santiago@houstontx.gov); Francie Sargent
Subject: RE: Heritage Senior Residences City Loan
Date: Wednesday, October 14, 2020 4:09:52 PM
Attachments: image001.png

Heritage Legal Services Letter.pdf

Hi Lee,
 
Attached is our Firm’s legal services letter for execution along with the wiring
instructions for our trust account.  After execution, please return a signed copy of the
letter to me via email and wire the $49,000 fee to our trust account.  Once the funds
are received, I can start work on the project.  Thanks so much.
 
 

From: Lee Cohen [mailto:LCohen@apcommunities.com] 
Sent: Monday, October 12, 2020 4:54 PM
To: Nancy Martin
Cc: rmorrow@lockelord.com; Greg Griffith; Dan Wilson
Subject: Heritage Senior Residences
 
Hi Nancy,
 
Paul Yindeemark from the City of Houston’s Housing and Community Development Department
advised we will be working together on the CDBG-DR loan agreement for our development, Heritage
Senior Residences. Please let me know if you need anything from our team or if there is a due
diligence I can get started on. In this email I’ve included Greg Griffith and Dan Wilson from the AP
Team, and Rick Morrow from Locke Lord.
 
We look forward to working with you.
 
Regards,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

mailto:nmartin@smfadlaw.com
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mailto:ggriffith@apmanagement.net
mailto:dwilson@apcompanies.com
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mailto:lcohen@apcommunities.com
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LCohen
Callout
Third Party Legal Services Letter received on 10/14/20. 



From: Nancy Martin
To: Lee Cohen
Cc: Greg Griffith; Dan Wilson; "Paul.Yindeemark@houstontx.gov"; "Miller, Ray - HCD"; "Brunilda Santiago

(Brunilda.Santiago@houstontx.gov)"; Francie Sargent
Subject: RE: Heritage Senior Residences City Loan - Checklist
Date: Wednesday, November 11, 2020 7:22:37 PM
Attachments: image001.png

Heritage Seniors Checklist - 11-11-20.doc

Attached is a first draft.
 

From: Nancy Martin 
Sent: Tuesday, November 10, 2020 4:41 PM
To: 'Lee Cohen' <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
Tomorrow!
 

From: Lee Cohen [mailto:LCohen@apcommunities.com] 
Sent: Tuesday, November 10, 2020 4:12 PM
To: Nancy Martin <nmartin@smfadlaw.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
Hi Nancy,
 
Following up to see if you have an ETA on the checklist.
 
Thanks!
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Nancy Martin <nmartin@smfadlaw.com> 
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		CLOSING CHECKLIST



		City:                   City of Houston

Borrower/


Owner:

Heritage Senior Residences, LP, a Texas limited partnership

Loan:

$11,700,000.00

Project:

Heritage Senior Residences,  

Status as of:
November 11, 2020

Closing Date:
____________. 2020



		SECTION A: GENERAL NOTES



		Owner acknowledges that this Checklist is for reference and cross-checking purposes only and that City may require additional documents or other information not set forth herein.  This Checklist does not supersede any other requirements specified by City with respect to the Loan.   Any indication of approval shown on this closing checklist is not to be deemed final until the closing of the Loan.   City reserves the right to study submissions of the Owner and require changes or modifications irrespective of any indication on this checklist that a submission is approved.

Except where otherwise noted below, City’s counsel will prepare initial drafts of all Loan Documentation.  The party responsible for providing other Checklist items is indicated under the column labeled “RP” using the following abbreviations:


C = City 

O =  Owner
    
   B = Borrower                      SL = Senior Lender         TC = Title Company            

CC = City’s Counsel
OC = Owner’s Counsel
   BC = Borrower’s Counsel   SLC = Senior Lender Counsel

G = Guarantor

Please submit all items to City’s counsel, except where indicated to the contrary below.


Status Legend:


A = Approved                     E = Executed                               D = Draft                            O = Open        PC= Post-Closing



		   

		RP

		Status

		Comments



		LOAN DOCUMENTS





		1. Loan Agreement

		CC

		O

		



		2. Attachment A – Restrictive Covenants

		CC

		O

		



		3. Attachment B – Borrower’s Note   

		CC

		O

		



		4. Attachment C –Deed of Trust

		CC

		O

		  



		5. Attachment D – UCC Financing Statements

		CC

		O

		



		6. Attachment E – Collateral Note

		CC

		N/A

		



		7. Attachment F – Collateral Assignment (Owner loan) 

		CC

		N/A

		



		8. Attachment G- Construction Completion Guaranty 

		CC

		O

		



		9. Attachment H –Declaration of Subordination

		CC

		O

		



		10. Attachment I – Intercreditor Agreement

		CC

		O

		



		11. Attachment J – Assignment of Project Management Agreement

		CC

		O

		



		12. Attachment K - Assignment of Property Management Agreement

		CC

		O

		



		13. Attachment L – Assignment of Architect’s Contract, Plans and Specifications and Consent

		CC

		O

		



		14. Attachment M – Assignment of Construction Contract

		CC

		O

		



		15. Attachment N – Environmental Indemnity Agreement 

		CC

		O

		



		16. Attachment O – Performance Bond, Maintenance Bond and Payment Bonds

		CC

		O

		



		17. Attachment P – Owner Loan Agreement

		CC

		N/A

		



		18. Appendix 1 – Applicable Law

		CC

		O

		



		19. Appendix 2 – Insurance Requirements

		CC

		O

		



		20. Appendix 3 – Construction Contract Requirements

		CC

		O

		



		21. Appendix 4 – Survey Requirements

		CC

		O

		



		22. Appendix 5 – Monitoring Forms 

		CC

		O

		



		23. Appendix 6 - Lobbying Certificate

		CC

		O

		



		24. Appendix 7 – Certificate Regarding Debarment, Suspension, and Other Responsibility Matters 

		CC

		O

		



		25. Appendix 8 - Contracting Obligations/Section 3 Compliance

		CC

		N/A

		Reserved



		26. Appendix 9 - City’s MWBE/WBE/SBE Policies 

		CC

		O

		



		27. Appendix 10 – Property Condition Assessment Requirements (if any)

		CC

		O

		



		28. Appendix 11– Multifamily Relocation Requirements, including forms

		CC

		O

		



		29. Appendix 12– Appraisal Requirements,                       Including Sample Agreement for Appraisal Services

		CC

		O

		



		30. Appendix 13 – GLO Lien Waiver Form

		CC

		O

		



		31. Appendix 14 – Minimum Property Standards

		CC

		O

		



		32. Appendix 15 – Work Force Protection Measures

		CC

		O

		



		33. Exhibit A – Legal Description of the “Land”

		B

		O

		



		34. Exhibit B – Commitments for Other Financings

		B

		O

		



		35. Exhibit C – Project Budget and Construction Budget




		B

		O

		



		36. Exhibit D – Scope of Work

		B

		O

		



		37. Exhibit E – Construction Schedule

		B

		O

		



		38. Affidavit of No Commissions - Borrower



		CC

		O

		



		39. Affidavit of No Commissions - Owner

		CC

		O

		



		40. Use of Funds Affidavit

		CC

		O

		



		41. Certificate Regarding Lobbying

		CC

		O

		



		42. Certification Regarding Debarment

		CC

		O

		



		43. Legal Opinion of Borrower’s Counsel

		BC

		O

		



		ORGANIZATIONAL DOCUMENTS



		44. Heritage Senior Residences GP, LLC

(a) Certificate of Formation 


B


O


(b) Certificate of Existence (S/S Texas)


B


O


(c) Certificate of Account Status (TX)


B


O


(d) Organizational Number


B


O


(e) Tax Identification Number


B


O


(f) Resolutions  


B


O


(g) Regulations

B


O


46.

Heritage Senior Residences, LP

(a)  Certificate of Formation

B


O


(b)  Certificate of Existence (S/S Texas)


B


O


(c)  Certificate of Account Status (TX)


B


O


(d)  Organizational Number


B


O


(e)  Tax Identification Number 


B


O


(f)  Resolutions/Partnership Consent

B


O


(h) Limited Partnership Agreement


B


D

47.

Heritage


Senior Residences Development, LLC

(a) Certificate of Formation

B


O


(b) Certificate of Existence (S/S Texas)

B


O


(c) Certificate of Account Status (TX)

B


O


(d) Organizational Number

B


O


(e) Tax Identification Number

B


O


(f) Resolutions


B


O


(g) LLC Agreement

B


O


45. Stanley D. Cohen Revocable Living Trust

(a) Trust Agreement

B

O


(b) Tax Identification Number


B

O

(c) Consent

B

O






		TITLE DOCUMENTS



		49. Title Insurance:



		

		(a) City Owner’s Title Commitment/Schedule B Exceptions 

		TC

		O

		



		

		(d) City’s Loan Title Commitment/Schedule B Exceptions

		TC

		O

		



		

		(e) Deletion of Arbitration Provision

		TC

		O

		



		

		(f) Evidence that premiums have been paid.

		O

		O

		



		50. Insured Closing Service Letter

		TC

		O

		



		51. UCC, Tax, Litigation Search Reports

		B/OC

		O

		 



		

		

		

		



		

		

		

		



		PROPERTY DOCUMENTS



		46. Copy of Deed

		B

		O

		



		47. Property Appraisal

		B

		O

		



		48. Survey

		B

		O

		



		49. Environmental Site Assessment – Phase 1 

		B

		O

		



		50. Final Project Budget (inclusive of final construction budget)

		B

		O

		



		51. Final Operating Budget (including cash flow projection with unit mix and rent roll)

		B

		O

		



		52. Cost Reasonableness Analysis

		B

		O

		



		53. Owner’s Affirmative Marketing Plan

		B

		O

		



		54. Owner’s Tenant Selection Policy

		B

		O

		



		55. Insurance

		B

		O

		



		56. Property Condition Assessment (if applicable)

		B

		O

		



		CONSTRUCTION DOCUMENTS



		57. Project Appraisal

		B

		O

		



		58. Approved Final Construction Schedule 

		B

		O

		



		59. Property Management Agreement

		B

		O

		



		60. Construction Project Management Agreement

		B

		O

		



		61. Architect’s Documents:



		

		(a) Architect’s Contract - executed

		B

		O

		



		

		(b) Architect’s Plans, Specifications, Drawings

		B

		O

		



		62. Contractor Documents



		

		(a) Construction Contract(s)

		B

		O

		



		

		(b) Construction Subcontract

		B

		O

		



		

		(c) Payment, Maintenance and Performance Bonds

		B

		O

		



		

		

		

		

		



		63. Permits and Approvals:



		

		(a) Building Permit(s) 

		B

		O

		



		STANDARD POST-CLOSING MATTERS/DEAL SPECIFIC REQUIREMENTS



		64. Receipt of Standard Post-Closing Documents:



		

		(a) Recorded Documents

		TC

		O

		



		

		(b) Insured Closing Service Letter

		TC

		O

		



		65. Deal Specific Items



		

		Senior Loan Documents

		B

		O
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LCohen
Callout
First draft of Due Diligence  Checklist received on 11/11/20



Sent: Friday, November 6, 2020 9:31 AM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
I will send you a checklist either today or Monday.
 

From: Lee Cohen [mailto:LCohen@apcommunities.com] 
Sent: Friday, November 6, 2020 8:29 AM
To: Nancy Martin
Cc: Greg Griffith; Dan Wilson; Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov); Francie Sargent
Subject: RE: Heritage Senior Residences City Loan
 
Good morning Nancy,
 
Reaching out to see if there is a list of documents we can start putting together for you and the
team.
 
Thank you,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Nancy Martin <nmartin@smfadlaw.com> 
Sent: Wednesday, October 28, 2020 10:16 AM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
Receipt confirmd.
 

From: Lee Cohen [mailto:LCohen@apcommunities.com] 
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Sent: Wednesday, October 28, 2020 8:09 AM
To: Nancy Martin <nmartin@smfadlaw.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
Good morning Nancy.
 
Please see attached executed legal services letter. Our accounting team sent the wire yesterday,
please let me know if it has been received.
 
Thank you,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Nancy Martin <nmartin@smfadlaw.com> 
Sent: Wednesday, October 14, 2020 4:10 PM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
Hi Lee,
 
Attached is our Firm’s legal services letter for execution along with the wiring
instructions for our trust account.  After execution, please return a signed copy of the
letter to me via email and wire the $49,000 fee to our trust account.  Once the funds
are received, I can start work on the project.  Thanks so much.
 
 

From: Lee Cohen [mailto:LCohen@apcommunities.com] 
Sent: Monday, October 12, 2020 4:54 PM
To: Nancy Martin
Cc: rmorrow@lockelord.com; Greg Griffith; Dan Wilson
Subject: Heritage Senior Residences
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Hi Nancy,
 
Paul Yindeemark from the City of Houston’s Housing and Community Development Department
advised we will be working together on the CDBG-DR loan agreement for our development, Heritage
Senior Residences. Please let me know if you need anything from our team or if there is a due
diligence I can get started on. In this email I’ve included Greg Griffith and Dan Wilson from the AP
Team, and Rick Morrow from Locke Lord.
 
We look forward to working with you.
 
Regards,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

http://www.apcompanies.com/
mailto:lcohen@apcommunities.com


From: Nancy Martin
To: Greg Griffith; Lee Cohen; Dan Wilson; Michael Fincher; "crichardson@lockelord.com"; "cbast@lockelord.com";

Paul.Yindeemark@houstontx.gov; "Martinez, Ana - HCD"; "Morrow, Richard D."
Subject: Heritage Senior Residences - First Draft City Loan Documents
Date: Tuesday, December 8, 2020 6:04:46 PM
Attachments: Affidavit - No Commissions - Borrower 12-8.doc

Affidavit - Use of City Funds.doc
Attachment A - Restrictions.docx
Attachment B - Borrower"s Note 12-8.docx
Attachment D - UCC 1.pdf
ATTACHMENT E - reserved.docx
ATTACHMENT F - reserved.docx
Attachment G - Guaranty.docx
Attachment H -Declaration of Subordination 12-8.DOCX
Attachment I - Intercreditor Agreement.DOCX
Attachment K -Collateral Assignment of Property Management Agreement.doc
Attachment L - Assignment of Architect"s Contract 12-8v2.doc
Attachment M - Assignment of Construction Contract (City of Houston CDBG-DR) DMEAST_39158599(3).doc
Attachment N - Environmental Indemnity.doc
CERTIFICATION REGARDING DEBARMENT.docx
CERTIFICATION REGARDING LOBBYING.doc
Loan Agreement - Direct Loan 12-7-20.docx
Attachment C - Deed of Trust.docx
Attachment O - Bonds 12-8.doc

Please see attached for your review.  I will need the following documents to submit to City Council:
 
EXHIBIT A                                        Legal Description of the “Land”

EXHIBIT B                                        Commitments for “Other Financings”

EXHIBIT C                                        Preliminary Construction Budget

EXHIBIT D                                        Scope of Work

EXHIBIT E                                        Construction Schedule.

There is no Council meeting for the last 2 weeks in December so the soonest that this can go is
January.
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 SEQ CHAPTER \h \r 1AFFIDAVIT


BEFORE ME, on this day personally appeared, Stanley D. Cohen, the undersigned affiant, who, being by me duly sworn on his oath, deposed and stated as follows:


My name is Stanley D. Cohen. I am over the age of twenty-one years, have never been convicted of a felony and am fully competent to make this affidavit.


The following statements are true and within my personal knowledge:


I am the  Manager of, Ensemble Holdings, LLC, a Texas limited liability company, the manager member of HERITAGE SENIOR RESIDENCES, GP, LLC,  a Texas limited liability company, the general partner of HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership, (“Borrower”) and my responsibilities include oversight of the day-to-day operations of Borrower.


I am familiar with all of the business and transactions of Borrower, including the project known as Heritage Senior Residences for which the City of Houston is lending $11,700,000.00 in funds (“City’s Loan”).  I am familiar with the terms of the Loan Agreement (“Loan Agreement”) made by the City of Houston, Borrower and certain other parties in connection with the City’s Loan, and am making this affidavit as a requirement of the documentation for the City’s Loan.


I hereby certify that, as of the date of closing of the City’s Loan, no commissions, fees or other payments of any kinds have been made to Borrower, or any employees or directors of Borrower, or any company or individual related to or affiliated with Borrower, except as may be allowed pursuant to the terms of the  Loan Agreement.”


Further Affiant sayeth not. 


BORROWER:


Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

THE STATE OF ______             §


§


COUNTY OF ________              §



SUBSCRIBED AND SWORN TO BEFORE ME on this __ day of ________ 2021, by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.


GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________________, 2021.







NOTARY PUBLIC in and for The State of ____                         

2

Heritage Senior Residences






AFFIDAVIT OF USE OF FUNDS SEQ CHAPTER \h \r 1


BEFORE ME, on this day personally appeared, the undersigned affiant, who, being by me duly sworn on his/her oath, deposed and stated as follows: 

“My name is Stanley D. Cohen. I am the Manager of, Ensemble Holdings, LLC, a Texas limited liability company, the manager member of HERITAGE SENIOR RESIDENCES, GP, LLC,  a Texas limited liability company, the general partner of HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership(“Borrower”) and state the following:

In connection with the $11,700,000.00 loan made by the City of Houston to Borrower, the undersigned hereby certifies to the City of Houston that the funds advanced by the City of Houston have been or shall be utilized solely for the purposes set forth in the Loan Agreement between the City of Houston and the Borrower.”

Further Affiant sayeth not.

SIGNED this _______ day of ___________, 2021.

BORROWER:


Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

THE STATE OF _______           §


§


COUNTY OF ____                      §



SUBSCRIBED AND SWORN TO BEFORE ME on this __ day of ________ 2021, by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.


GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________________, 2021.







NOTARY PUBLIC in and for The State of ______                        

2

HERITAGE SENIOR RESIDENCES 
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RESTRICTIVE COVENANTS



THESE RESTRICTIVE COVENANTS (“Declaration”) are executed this __ day of ______, 2021, by HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership (“Owner”).



RECITALS



Owner has title to certain land described on EXHIBIT A attached hereto and incorporated herein by reference, together with any improvements situated thereon or to be constructed thereon, located at North East Corner of Center St. and Moy St., Houston TX 77007 (said land and improvements being hereinafter collectively referred to as the “Property” or the “Project”).



Pursuant to a certain Loan Agreement (“City Loan Agreement”) by and between the CITY OF HOUSTON (“City”) and Owner effective as of ________________, 2021, the Owner has agreed to comply with certain occupancy and rent restrictions on the Property for the Affordability Period (as defined herein), and, in consideration of the mutual benefits to the City and Owner set out in the City Loan Agreement, Owner has agreed to execute this Declaration to further evidence its agreement to comply with such restrictions.



NOW THEREFORE, in consideration of the premises and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto do hereby agree as follows:



ARTICLE I



DEFINITIONS



Section 1.1	General.  Capitalized terms used in this Declaration shall have, unless the context clearly requires otherwise, the meanings specified in this Article I. Certain additional terms may be defined elsewhere in this Declaration.



a.	Affordability Period shall mean the period, which commences upon Project Completion, as defined in the City Loan Agreement, during which all Designated Units in the Project must remain affordable (in accordance with the provisions of Section 3.1 hereof) without regard to the term of the City Loan Agreement or transfer of ownership of the Project.  The Affordability Period for the Project covered by this Declaration shall be forty (40) years from Project Completion and may be extended as provided In the City Loan Agreement.



b.	City is defined in the preamble to this Declaration.



c.	City Loan shall mean the loan made by the City to Owner in the original principal amount of $11,700,000.00.



d.	City Loan Agreement shall mean that certain loan agreement by and between the City and Owner, which governs the City Loan.



e.	City Loan Documents shall mean all of the documents executed by Owner that govern, secure, and/or evidence the City Loan, including without limitation, the City Loan Agreement and this Declaration.



f.	Designated Unit(s) shall mean those units in the Project which have been designated by the Owner and approved by the Director as subject to all occupancy, rent and affordability requirements contained in the City Loan Agreement and this Declaration. The Designated Units for the Project covered by this Agreement shall consist of sixty nine (69) Project units, as more particularly described in Article III hereof, and which may “float” within the Project.  



g.	Director shall mean the Director of the City’s Housing and Community Development Department or any other person that the Director may designate to monitor compliance with this Declaration.



h.	Float means that the location of the Designated Units may vary within the Project.  The income eligible tenants must occupy the Designated Units.  If at any time during the Affordability Period the income of the tenant household increases above the threshold eligible area median income level for which the Designated Unit has been designated, then Owner must substitute said unit with the next available comparable unit and house a household whose income is consistent with the area median income for the Designated Unit in which the tenant household became over-income.



i.	GLO means the General Land Office of the State of Texas.



j.	HUD shall mean the United States Department of Housing and Urban Development.



k.	Income and/or Family Income or any similar term, including without limitation, annual income, adjusted income, monthly income and monthly adjusted income shall have the meanings assigned to such terms in 24 CFR Part 5.



l.	LMI Persons shall mean households whose annual incomes do not exceed eighty (80%) percent of the area median income, as determined by HUD with adjustments for family size.



m.	Owner is defined in the preamble to this Declaration.



o.	Project shall mean the land described in EXHIBIT A together with all buildings and other improvements located thereon.  Project shall also include all personal property of the Owner located on, incorporated into, or used in connection with the land and improvements, including without limitation, all appliances, air conditioning, heating, ventilation, plumbing and electrical fixtures and equipment.

 

p.	Regulations mean all federal regulations applicable to the Project, including, without limitation, any federal or state regulations related to any loans or grants made pursuant to or in connection with the HUD Community Development Block Grant Disaster Recovery program, as amended from time to time as administered by the GLO.



Section 1.2	Generic Terms.  Unless the context clearly indicates otherwise, where appropriate the singular shall include the plural, and the masculine shall include the feminine or neuter and vice versa, to the extent necessary to give the terms defined in this Article I and/or the terms otherwise used in this Declaration their proper meanings.







ARTICLE II

 

USE AND OCCUPANCY OF THE PROPERTY



Section 2.1	Use and Occupancy of the Property.  During the Affordability Period, Owner will maintain the Designated Units located at the Property as multi-family rental housing for qualified LMI Persons and will rent or hold available for rental ten (10) Designated Units on a continuous basis.



	a. 	During the Affordability Period, Owner will make continuously available for occupancy each and every Designated Unit in the Project as provided in Section 3.1 below. 



b. The determination of whether the income of a family or individual occupying or seeking to occupy a Designated Unit exceeds the applicable income limit shall be made prior to admission of such family or individual to occupancy in a Designated Unit.  Thereafter, such determinations shall be made at least annually on the basis of an examination or reexamination of the current income of the family or individual. 



ARTICLE III



RENT



Section 3.1	Designated Units; Compliance With Affordability Requirements.  

a.	The Director has determined that the number of Designated Units for the Project covered by this Agreement shall consist of  sixty-nine (69) units, being at least fifty-one percent (51%) of the  one hundred thirty-five (135) total residential units in the Project, the location of which may float during the Affordability Period.

b.	With respect to the Designated Units, Owner shall comply with the following affordability requirements:



(1) Each of the Designated Units shall be rented or be available for rent only to the City’s LMI Persons, being those households whose gross income does not exceed eighty percent (80%) of the Area Median Income (“AMI”), as determined by HUD. 

(2) Designated Units shall be rent restricted based upon the following criteria:

a. ten percent (10%) or seven (7) of the Designated Units shall be restricted to households at rents that do not exceed thirty percent (30%) of AMI. 

b. twenty percent (20%) or  fourteen (14) of the Designated Units shall be restricted households at rents that do not exceed fifty percent (50%) of AMI.

c. forty percent (40%) or  twenty-eight (28) of the Designated Units shall be restricted to households at rents that do not exceed sixty percent (60%) of AMI.

d. thirty percent (30%) or  twenty (20) of the Designated Units shall be restricted to households at rents that do not exceed eighty percent (80%) of AMI.

(3) The rental amount for each Designated Unit shall not exceed the applicable maximum rental limitations published annually by HUD for the low-income housing tax credit program, adjusted for unit size and applicable to the City, as such rental limitation is further described at 26 U.S.C. §§ 42(g)(2)(A) and (B).

(4) [bookmark: _Ref295229156]The location of the Designated Units shall “float” within the Project.  No later than ninety (90) days prior to the initiation of rental activities at the Project, Owner shall contact the Director to establish a procedure for identifying the initial Designated Units to be occupied by qualified tenants and a procedure for identifying the floating Designated Units on a periodic basis thereafter. 

c. The Owner will not refuse to lease a Designated Unit to a recipient of federal housing assistance or to the holder of a document evidencing participation in a tenant-based assistance program because of the status of the prospective tenant as a holder of such certificate of participation, rental voucher, or comparable tenant-based assistance document (unless such rental is in conflict with other applicable federal or state requirements.

	

ARTICLE IV



ADMINISTRATION



Section 4.1	Tenant Lease Requirements.  The Owner shall enter into a lease agreement (in the form approved by the Director) with each new or renewal tenant (“Tenant”) of the Project’s Designated Units.  The term of each lease shall not be less than one (1) year unless the Owner and the Tenant mutually agree otherwise.  No lease of any Designated Unit may contain any of the following provisions: 



a.	An agreement by the Tenant to be sued, to admit guilt or to a judgment in favor of the Owner in a lawsuit brought in connection with the lease; 



b.	An agreement by the Tenant that the Owner may take, hold, or sell personal property of household members without notice to the Tenant and a court decision on the rights of the parties. This provision does not apply to an agreement by the Tenant concerning disposition of personal property remaining in a housing unit in the Project after the Tenant has moved out of a unit.  The Owner may dispose of this personal property in accordance with applicable state law;



c.	An agreement by the Tenant not to hold the Owner or the Owner’s agents legally responsible for any action or failure to act, whether intentional or negligent;



d.	An agreement of the Tenant that the Owner may institute a lawsuit without notice to the Tenant;



e.	An agreement by Tenant that the Owner may evict the Tenant or household members without instituting a civil court proceeding in which the Tenant has the opportunity to present a defense, or prior to a court decision regarding the rights of the parties;



f.	An agreement by the Tenant to waive any right to a trial by jury;



g.	An agreement by the Tenant to waive the Tenant’s right to appeal, or to otherwise challenge in court, a court decision in connection with the lease; or



h.	An agreement by the Tenant to pay attorney’s fees or other legal costs even if the Tenant wins in a court proceeding by the Owner against the Tenant.  The Tenant, however, may be obligated to pay costs if the Tenant loses.



Section 4.2	Limitations on Termination of Leases.  Owner shall not terminate any tenancy or refuse to renew the lease of any Tenant in the Project except for one of the following reasons: (a) violation of the terms and conditions of the lease; (b) violation of applicable federal, state or local law; (c) if the Project is a transitional housing facility, for completion of the transitional housing tenancy period established by mutual agreement of the Owner and the City; or (d) other good cause.  Any termination or refusal to renew must be preceded by the Owner providing the affected Tenant with not less than thirty (30) days prior written notice specifying the grounds for such termination or refusal to renew.



Section 4.3 	[reserved]	



Section 4.4	Annual Reevaluation of Rents.  For purposes of monitoring compliance with the affordability requirements of Section 3.1 above, Owner shall, prior to the occupancy of any Tenant in a Designated Unit and thereafter annually, submit to the City for approval, the rents proposed by the Owner for the coming year as well as the monthly allowances proposed by the Owner for the coming year for utilities and services to be paid by the Tenant.  In connection with the Owner’s annual submittal of proposed rents, the Owner shall re-examine the income of each Tenant household living in a Designated Unit.  The maximum monthly rent must be recalculated by the Owner in accordance with the requirements of Section 3.1 above and reviewed and approved by the City.  Any increase in rents for Designated Units is subject to the provisions of the leases in any event, and the Owner must provide Tenants not less than thirty (30) days prior written notice before implementing any increase in rents.     



Section 4.5	Maintenance of Project.  Owner must maintain the Project in compliance with (i) the City’s Minimum Property Standards as defined in the City Loan Agreement and (ii) all applicable, local codes, rehabilitation standards, ordinances and zoning ordinances (including without limitation, the City’s Building, Housing and Fire Codes).

           

Section 4.6	Maintenance of Documents.  All tenant lists, applications, leases, waiting lists, income examinations and reexaminations relating to the Property shall at all times be kept separate and identifiable from any other business of Owner which is unrelated to the Property, and shall be maintained in a reasonable condition for proper audit and subject to examination and photocopying during business hours by representatives of the City, GLO or other federal agency.



Section 4.7	Compliance Review.  The City or its designee will monitor Owner’s compliance with the requirements of this Declaration.  In conducting its compliance review the City will rely primarily on information obtained from Owner’s records and reports, findings from on-site monitoring and audit reports.



Section 4.8	Releases.  Upon the expiration of the Affordability Period as provided in Section 1.1(a) hereof, Owner shall request that the City execute such documents as may be required to evidence release of the Property from the covenants and restrictions set forth in this Declaration.

	



ARTICLE V



REPRESENTATIONS AND WARRANTIES OF OWNER



Section 5.1	Representations and Warranties.  Owner represents and warrants to the City that:



a.	Valid Execution.  Owner has validly executed this Declaration and the same constitutes the binding obligation of Owner.  Owner has full power, authority and capacity:



  (i)	to enter into this Declaration;



 (ii)	to carry out Owner’s obligations as described in this Declaration; and



(iii)	to assume responsibility for compliance with all applicable local, state and federal rules and regulations, including, without limitation, the Regulations.



b.	No Conflict or Contractual Violation.  To the best of Owner’s knowledge, the making of this Declaration and Owner’s obligations hereunder:



 (i)	will not violate any contractual covenants or restrictions (A) between Owner and any third party or (B) affecting the Property;



(ii)	will not conflict with any of the instruments that create or establish Owner’s authority;



(iii)	will not conflict with any applicable public or private restrictions;



(iv)	do not require any consent or approval of any individual or entity which has not already been obtained; and



(v)	are not threatened with invalidity or unenforceability by any action, proceeding or investigation pending or threatened, by or against (A) Owner without regard to capacity, (B) any person with whom Owner may be jointly or severally liable, or (C) the Property or any part thereof.



c.	No Litigation.  No litigation or proceedings are pending or, to the best of Owner’s knowledge, threatened against Owner which if adversely determined could individually or in the aggregate have an adverse effect on title to or the use and enjoyment or value of the Property, or any portion thereof, or which could in any way interfere with the consummation of this Declaration.



d.	No Bankruptcy.  There is not pending or, to Owner’s best knowledge, threatened against Owner any case or proceeding or other action in bankruptcy, whether voluntary or otherwise, any assignment for the benefit of creditors, or any petition seeking reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief for Owner under any federal, state or other statute, law or regulation relating to bankruptcy, insolvency or relief for debtors.



Section 5.2	INDEMNIFICATION.  OWNER AGREES TO INDEMNIFY AND HOLD HARMLESS THE CITY, GLO AND HUD FROM AND AGAINST ALL LIABILITIES, LOSSES, CLAIMS, DAMAGES, JUDGMENTS, COSTS AND  EXPENSES (INCLUDING, WITHOUT LIMITATION, REASONABLE ATTORNEYS’ FEES) INCURRED BY THE CITY, GLO OR HUD AS A RESULT OF ANY MATERIAL INACCURACY IN ANY OF THE REPRESENTATIONS AND WARRANTIES CONTAINED IN SECTION 5.1. 



ARTICLE VI



ENFORCEMENT AND REMEDIES



Section 6.1	Remedies of the City.



a.	A default under this Declaration or the City Loan Agreement, shall constitute a default under the City Loan and shall entitle the City to exercise all of its rights and remedies under the City Loan Documents.  The rights set forth in this Section 6.1 are in addition to any rights the City may have under the City Loan Documents, at law or in equity.  In the event of a default hereunder, Owner and tax Credit Investor shall have the cure rights provided it under Sections 10.1.2 and 10.3 of the Loan Agreement. 



b.	This Declaration shall be enforceable by actions at law or in equity including, without limitation, actions for specific performance by the City, its successors and assigns and/or one or more third-party beneficiaries.  For the purpose of this Restrictive Covenant, a third-party beneficiary shall be any member of a Low-Income Family meeting the eligibility requirements for a Designated Unit under Section 3.1 of this Declaration.

 	c.	Each right, power and remedy of the City provided for in this Declaration now or hereafter existing at law or in equity or by statute or otherwise shall be cumulative and concurrent and shall be in addition to every other right, power or remedy provided for in this Declaration or now or hereafter existing at law or in equity or by statute or otherwise and the exercise or beginning of the exercise by the City of any one or more of the rights, powers or remedies provided for in this Declaration or now or hereafter existing at law or in equity or by statute or otherwise shall not preclude the simultaneous or later exercise by the City of any or all such other rights, powers or remedies.



	

ARTICLE VII



MISCELLANEOUS



Section 7.1	Amendments.  This Declaration may not be amended, modified or rescinded except pursuant to written instrument executed by Owner and approved by the City.



Section 7.2	Notices.  All notices required or permitted to be given under this Declaration must be in writing and will be deemed to have been duly given if delivered personally or three (3) days after mailed postage prepaid, by registered or certified United States mail, return receipt requested, addressed to the parties at the following addresses:



If mailed or delivered

to the City:			City of Houston

Housing & Community

Development Department

2100 Travis Street, 9th Floor

Houston, TX 77002

Attention: Director



	If mailed or delivered

	to Owner:			Mr. Dan Wilson

					Heritage Senior Residences, L.P.

					161 NW 6th Street, Suite 1020 

					Miami, FL 33136 



			

Any party may change its address for notice purposes by giving notice to the other parties in accordance with this Section 7.2.



Section 7.3	Governing Law and Venue.  This Declaration shall be construed and interpreted in accordance with the laws of the City, the State of Texas, the laws of the federal government of the United States, and all rules and regulations of any regulatory body or officer having jurisdiction. Venue shall be proper for any dispute with respect to this Declaration in the United States District Court for the Southern District of Texas or the state circuit court sitting in Harris County, Texas.



Section 7.4	Severability.  This Declaration is intended to be performed in accordance with, and only to the extent permitted by, all applicable laws, ordinances, rules and regulations.  If any provision of this Declaration or the application thereof to any person or circumstance shall be held invalid or unenforceable, the remainder of this Declaration and the application of such provision to other persons or circumstances shall not be affected thereby, but rather shall be enforced to the greatest extent permitted by law.



Section 7.5	Binding Effect; Covenants Running with the Land.  During the Affordability Period, this Declaration and the covenants, reservations and restrictions contained herein shall be deemed covenants running with the land for the benefit of the City and its successors and shall pass to and be binding upon Owner’s  assigns and successors in title to the Property, or if the Property shall not include title to land, but shall include a leasehold interest in land, this Declaration and the covenants, reservations, et al., shall bind the leasehold interest as well as the Property and shall pass to and be binding upon all heirs, assigns and successors to such interest; provided, however, that upon expiration of the Affordability Period this Declaration and said covenants, reservations and restrictions shall expire.  During the Affordability Period, each and every contract, deed or other instrument hereafter executed covering or conveying the Property or any portion thereof shall conclusively be held to have been executed, delivered and accepted subject to such covenants, reservations and restrictions regardless of whether such covenants, reservations and restrictions are set forth in such contract, deed or other instrument.  If a portion or portions of the Property are conveyed, all of such covenants, reservations and restrictions shall run to each portion of the Property.  Owner, at its cost and expense, shall cause this Declaration to be duly recorded or filed and re-recorded or refiled in such places, and shall pay or cause to be paid all recording, filing or other taxes, fees and charges, and shall comply with all such statutes and regulations as may be required by law, in the opinion of qualified counsel, in order to establish, preserve and protect the ability of the City to enforce this Declaration.



Section 7.6	Counterparts.  This Declaration and any amendments hereto may be executed in several counterparts, each of which shall be deemed to be an original copy.



Section 7.7	Section Titles.  Section titles and the table of contents are for descriptive purposes only and shall not control or limit the meaning of this Declaration as set forth in the text.







[Signatures on next page]

[bookmark: QuickMark]
IN WITNESS WHEREOF, the undersigned have executed this Declaration to be effective as of the _______ day of ________________, 2021.





OWNER:



[bookmark: _GoBack]HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

Stanley D. Cohen, Manager 





THE STATE OF _________	             §

             §

COUNTY OF ___________                     §

			

The foregoing instrument was acknowledged before me this ______ day of ____________, 2021 by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.

	________________					
	NOTARY PUBLIC - THE STATE OF _______________		_________________________________________		Printed Name of Notary

					My commission expires:________________.





ATTACHMENTS:



EXHIBIT “A”	Property Description
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EXHIBIT A



Property Description










ATTACHMENT B

TO LOAN AGREEMENT



NOTE 
NOTE



$11,700,000.00                                                                               ________________, 2021





    I.	PROMISE TO REPAY.



[bookmark: _DV_M39]FOR VALUE RECEIVED, HERITAGE SENIOR RESIDENCES, LP, a Texas , limited partnership ("Maker"), hereby agrees and promises to pay to the order of THE CITY OF HOUSTON TEXAS, a home-rule city organized under the laws of the State of Texas ("Payee"), at City Hall Annex, 900 Bagby, City of Houston, Harris County, Texas 77002 or at any other place as the holder hereof may from time to time in writing designate, on the Maturity Date, in coin or currency, which at the time of payment shall constitute legal tender of the United States of America, the principal sum of ELEVEN MILLION  SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($ 11,700,000.00), or so much thereof as may be advanced, together with interest on the principal balance from time to time remaining unpaid at the rates set forth below.



The loan (“Loan”) evidenced by this Note is subject to the terms and conditions of that one certain Loan Agreement (“Loan Agreement”) between Maker and Payee of even date herewith.  All capitalized terms used herein that are not defined herein shall have the same meaning as given in the Loan Agreement.  



The proceeds of the Loan will be used to fund the costs for the acquisition, construction, repair, renovation and/or rehabilitation of certain improvements located on the property located at North East Corner of Center St. and Moy St., Houston TX 77007(“Project”) which houses or is to house low or moderate-income persons.  Funding for the City Loan is being provided to the City pursuant to 2017 Community Development Block Grant Disaster Recovery program funds awarded by the United States Department of Housing and Urban Development through the Texas General Land Office (“GLO”) and is subject to the terms and conditions of a contract between GLO and the City. The Loan is a community development activity undertaken by the City and authorized under Chapter 373 or Chapter 374 of the Texas Local Government Code.



  II.	TERM.



The term of the Loan shall commence on the date on which Loan Documents (as defined in the Loan Agreement)  are executed (the “Closing Date”) and shall mature upon the last day of the Affordability Period (as defined in the Loan Agreement) (the “Maturity Date”). This Note is secured by and entitled to the benefits of a Deed of Trust, Security Agreement and Financing Statement of even date herewith executed by Maker to Tom McCasland, Trustee for the benefit of Payee, covering fee ownership interest in the Project, together with the buildings and other improvements now or hereafter erected thereon and the personal property attached to or used in connection therewith.



III.	PAYMENTS.



No payment of principal or interest shall accrue or be payable under this Note during the Approved Construction Period which is a period of twenty-four (24) months from the Closing Dated except in the event of a Default (as hereinafter defined) during the Term of this Note. Upon the expiration of the Affordability Period (as defined in the Loan Agreement), if no Default has occurred which remains uncured, the amount of any remaining deferred principal and accrued interest shall be deemed paid upon the Maturity Date. The Maturity Date is the date of expiration of the Affordability Period. Upon the event of a Default, the outstanding deferred principal balance and accrued interest thereon shall be immediately due and payable, without notice or opportunity to cure.  



Notwithstanding the forgoing, after the expiration of the Approved Construction Period until the Maturity Date, Maker shall pay an annual installment of interest equal to the lesser of (i) one percent (1%) annually on the outstanding balance of the loan plus accrued unpaid interest, if any, or (ii) fifty percent (50%) of Net Cash Flow. The annual interest payment or non-payment of such interest shall be accompanied by evidence acceptable to the Director documenting Net Cash Flow or lack of sufficient Net Cash Flow. Upon the expiration of the Affordability Period (as defined in the Loan Agreement), if no Default has occurred which remains uncured, the amount of the deferred principal and interest shall be deemed paid.  The Maturity Date is the date of expiration of the Affordability Period.   



For purposes of this provision available cash flow shall mean net cash flow as defined as follows:

Net Cash Flow shall mean all income and revenues actually received by Maker from the lease of the Project Units and other improvements, and all other income and revenues actually received by Maker in connection with the Project, excluding and deducting therefrom all (1) Operating Expenses; (2) security, pet or cleaning deposits, if any; (3) payments from the Replacement Reserve or from Operating Reserves; (4) payments or reimbursements from insurers or other third parties and used or to be used for restoration, repair or remodeling of any of the Project Units or other improvements; (5) capital contributions, grants, proceeds of any permitted sale, transfer, exchange, refinancing or other disposition or encumbrance of all or a portion of the Project; (6) condemnation proceeds and awards in place of them; (7) tax reduction or abatement proceeds; (8) loan proceeds; (9) deposits made to operating reserves and to the replacement operating reserves; and (10) payments of the deferred developer fee.



   IV.	DEFAULT; ACCELERATION.	 



If a Default exists, the entire debt represented by this Note, consisting of the outstanding principal balance and all accrued interest thereon, shall, at the option of the holder hereof, become immediately due and payable, and except as provided in the Loan Agreement, without notice, presentment for payment, demand, notice of nonpayment, notice of intention to accelerate, acceleration, or other notices of any type which are specifically waived, time being of the essence hereof. Payee’s rights under this paragraph shall be in addition to any other rights or remedies it may have under any of the Loan Documents, at law or in equity, to enforce Maker’s obligations under the Loan Documents.  During the continuance of any Default, interest shall accrue on the outstanding balance of this Note at a rate equal to the lower of the highest rate permitted by applicable law or ten percent (10.0%) per annum (“Default Rate”). This Note shall be recourse to the Maker.  For purposes of this Note, the term “Default” shall mean a default in payment of the Note or a default under the terms of this Note, the Deed of Trust, the Loan Agreement, or any of the other Loan Documents that continues beyond the expiration of all applicable notice and cure periods.



 V.	PREPAYMENT/MODIFICATION. 



THIS NOTE MAY NOT BE PREPAID OR MODIFIED WITHOUT THE PRIOR WRITTEN CONSENT OF THE PAYEE, WHICH CONSENT MAY BE WITHHELD OR GRANTED IN THE SOLE DISCRETION OF THE PAYEE.





VI.	APPLICATION OF PAYMENTS.





Each payment made on this Note shall be credited first to accrued, unpaid interest and the remainder to principal.
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VII.	WAIVER.



Maker hereby waives presentment for payment, protest and demand, notice of protest, demand and dishonor, and non-payment of this Note, and except as otherwise specified in the Loan Agreement  between the parties, waives notice of default, notice of acceleration, and notice of intent to accelerate, and hereby consents that the holder hereof may extend the time of payment or otherwise modify the terms of payment of any part or the whole of the debt evidenced by this Note, at the request of any other person liable hereon, and such consent shall not alter nor diminish the liability of any person.  The failure to exercise any remedy available to Payee shall not be deemed to be a waiver of any rights or remedies of Payee under this Note or under any of the other Loan Documents, or at law or in equity.  No extension of the time for the payment of this Note or any installment due hereunder, made by agreement with any person now or hereafter liable for the payment of this Note, shall operate to release, discharge, modify, change or affect the original liability of Maker under this Note, either in whole or in part, unless Payee specifically, unequivocally and expressly agrees otherwise in writing.  This Note may not be changed orally, but only by an agreement in writing signed by the party against whom enforcement of any waiver, change or modification is sought.



VIII.	COSTS OF COLLECTION; ATTORNEYS’ FEES.



Maker agrees to pay all costs of collection, including reasonable attorneys’ fees, if the principal of this Note or any payment on the principal or interest hereon is not paid at the respective maturity and to pay all reasonable costs including, attorneys’ fees and court costs, if it becomes necessary to protect the security hereof, whether suit be brought or not, after default hereunder by Maker.  



   IX.	USURY LIMITATIONS.



No provision of the Loan Agreement, this Note, or any instrument securing payment of or relating to the indebtedness, shall require the payment or permit the collection of interest in excess of the maximum rate allowed by applicable law (“Maximum Rate”). If any excess of interest in such respect is herein or in any other instrument provided for, or shall be adjudicated to be so provided for herein or in any other instrument, the provisions of this paragraph shall govern and neither Maker nor any guarantor or endorser of this Note nor their respective heirs, personal representatives, successors, or assigns shall be obligated to pay such interest to the extent it is in excess of the Maximum Rate.  Any fees or other sums that under applicable law are deemed to constitute interest shall be or other sums so deemed interest shall be amortized, prorated, allocated and spread in equal parts over the full stated term of the loan evidenced hereby.



If the maturity of this Note is accelerated for any reason before the due date stated, or in the event of any prepayment by Maker, or in any other event, earned interest may never exceed the Maximum Rate, computed from the date of disbursement of the loan evidenced hereby until payment, and any unearned interest otherwise payable hereunder that is in excess of the Maximum Rate shall be cancelled automatically as of the date of the acceleration, prepayment, or other event, and if previously paid, shall at the option of the holder of this Note be either refunded to Maker or credited on the principal of this Note, provided that, if the holder elects to credit the unearned interest on the principal of this Note, and such unearned interest exceeds the principal balance, the excess shall be refunded to Maker.  Any interest computation under this Note and the Loan Agreement shall be at not more than the Maximum Rate upon the portion of the face amount hereof representing principal that remains unpaid from time to time, it being the intention of the parties hereto to conform strictly to the laws applicable to the loan evidenced by this Note and the Loan Agreement, and should it be held that interest payable under this Note and the Loan Agreement is in excess of the Maximum Rate, the interest chargeable hereunder shall be reduced to the maximum amount permitted by law.



X.  RESERVED  





XI. GOVERNING LAW AND VENUE



This Note is made in the State of Texas and shall be governed by and construed in accordance with the internal laws of the State of Texas, without regard to conflicts of laws principles. Venue for any disputes relating in any way to this Note shall lie exclusively in Harris County, Texas. 



XII. SUCCESSORS



This Note shall be binding upon the parties hereto and their respective successors and assigns.



XIII. JURY WAIVER



	MAKER AND PAYEE ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED, EACH PARTY, AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF THEIR CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR MUTUAL BENEFIT, WAIVES ANY RIGHT TO TRIAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE PERFORMANCE OR ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS NOTE OR THE INDEBTEDNESS.

  XIV. ENTIRE AGREEMENT

THIS WRITTEN LOAN AGREEMENT (AS DEFINED BY SECTION 26.02 OF THE TEXAS BUSINESS AND COMMERCE CODE) AND THE OTHER LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES.  THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES.

XV. RECOURSE



This Note shall be recourse to its Maker.  



If at any time any payment received by Payee hereunder shall be deemed by a court of competent jurisdiction to have been a voidable preference or fraudulent conveyance under any Debtor Relief Law (as defined below), then the obligation to make such payment shall survive any cancellation or satisfaction of this Note or return thereof to Payee and shall not be discharged or satisfied with any prior payment thereof or cancellation of this Note, but shall remain a valid and binding obligation enforceable in accordance with the terms and provisions hereof, and such payment shall be immediately due and payable upon demand.  For purposes of this Note, "Debtor Relief Law" shall mean Title 11 of the United States Code, as now or hereafter in effect, or any other applicable law, domestic or foreign, as now or hereafter in effect, relating to bankruptcy, insolvency, liquidation, receivership, reorganization, arrangement or composition, extension or adjustment of debts or similar laws affecting the rights of creditors.







[EXECUTED ON THE FOLLOWING PAGE]










Signature Page to

Promissory Note 





EXECUTED to be effective as of the date first written above.





                                                                              MAKER:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



[bookmark: _GoBack]By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

								Stanley D. Cohen, Manager	
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ATTACHMENT G

TO LOAN AGREEMENT



CONSTRUCTION COMPLETION GUARANTY


CONSTRUCTION COMPLETION GUARANTY



	This Construction Completion Guaranty ("Guaranty") is made by the undersigned, STANLEY D. COHEN, STANLEY D. COHEN REVOCABLE LIVING TRUST and HERITAGE SENIOR RESIDENCES DEVELOPMENT, LLC (whether one or more, collectively, jointly and severally, hereinafter referred to as "Guarantor"), in favor of THE CITY OF HOUSTON, TEXAS, a home-rule city organized under the laws of the State of Texas ("City"), and is a guarantee of certain obligations of HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership company ("Borrower").



	R E C I T A L S:



	WHEREAS, Borrower has requested that the City enter into a certain Loan Agreement ("Agreement") of substantially even date herewith, by and between Borrower and the City, pursuant to which the City is being requested to lend to Borrower an amount not to exceed ELEVEN MILLION SEVEN HUNDRED  THOUSAND AND NO/100 DOLLARS ($11,700,000.00)  ("Loan") to pay for eligible costs in connection with the construction of a one hundred thirty five (135) unit apartment complex (collectively, the "Improvements") upon certain real property owned by Borrower and located in Harris County, Texas ("Premises") (the Premises and the Improvements are hereinafter referred collectively to from time to time as, the "Project");



WHEREAS, Borrower's obligations to the City are evidenced by a certain Note executed by Borrower (“Note") of even date herewith and are secured, in part, by a Deed of Trust, Security Agreement and Financing Statement (“Deed of Trust”) covering the Project, certain other security documents, and all of the documents evidencing, securing, guaranteeing or governing the Loan, are sometimes referred to collectively as the "Loan Documents"); and



WHEREAS, the City is unwilling to enter into the Agreement and to make the Loan unless Guarantor delivers this Guaranty to the City.



NOW, THEREFORE, in consideration of the foregoing and in order to induce the City to enter into the Agreement and to make the Loan to Borrower subject to the terms and conditions of the Agreement, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and further acknowledging that the City intends to rely on the guaranty of Guarantor hereunder, Guarantor hereby agrees as follows:



1.	DEFINITIONS AND INTERPRETATIONS. As used herein, the following capitalized terms shall have the following meanings:



"Borrower" shall mean Borrower and its successors and assigns.



"Completion Date" shall mean the date on which the Director sends written notice to Borrower that the Project Completion (as defined in the Agreement) has occurred in accordance with the Loan Documents and to the satisfaction of the Director and that the Guaranteed Obligations have been satisfied in full.



"Guarantor" shall mean and refer to each and all of the undersigned parties signing this Guaranty as Guarantor; and the liability of said parties for the performance of the covenants, duties and obligations of Guarantor hereunder shall be joint and several.



Capitalized words and phrases that are used herein and not defined herein shall have the meaning ascribed to them in the Loan Documents. Any defined term used in the plural shall refer to all members of the relevant class, and any defined term used in the singular shall refer to any of the members of the relevant class. Any defined term used herein that is a document, instrument, drawing, survey, map, plan, technical description or other writing, and any other reference herein to a writing, shall include the original of such writing and any and all amendments, supplements, modifications, renewals, extensions, restatements, reinstatements, rearrangements, enlargements, or replacements of or to the same from time to time.



2.	OBLIGATIONS GUARANTEED.  In consideration of the City entering into the Agreement and agreeing to make the Loan, and upon the terms and provisions hereof, Guarantor hereby irrevocably, jointly and severally, absolutely and unconditionally warrants and guarantees to the City the payment and performance of the following (the "Guaranteed Obligations"), when due, whether by their terms, by acceleration, or otherwise: (a) that Borrower shall cause construction of the Project to be completed on or before the Completion Date, which shall be eighteen (18) months after the Closing of the  Loan (as defined in the Agreement) or (ii) the expiration date of the GLO Contract (as defined in the Agreement) and construction shall be commenced within thirty (30)  after Closing, with time being of the essence for both deadlines; (b) that Borrower shall cause the Project to be constructed and completed in accordance with the Loan Documents and all requirements of any governmental authority without deviation unless approved by the City, in writing, or specifically permitted by applicable provisions of the Agreement; (c) that Borrower shall cause the Project to be constructed and completed free and clear of all liens other than those in favor of the City, Senior Lender, or as otherwise specifically permitted under the terms of the Deed of Trust; (d) that Borrower shall strictly comply with the environmental covenants, representations and warranties contained in the Deed of Trust and (e) that Borrower shall cause all costs of constructing the Project, including, but not limited to, all debt service and all operating deficits, to be paid when due, including without limitation, all costs in excess of those set forth in the Preliminary Project Budget (as defined in the Agreement) whether resulting from: (i) change orders; (ii) delays in obtaining any approvals from any governmental authority that are required for the construction, use, or occupancy of the Project (collectively, the "Approvals"); or (iii) otherwise. Guarantor further guarantees the payment and performance of the Guaranteed Obligations whether or not the same arise during or after the time that Borrower is the owner of the Premises, whether subsequent owners of the Premises acquire the Premises by voluntary or involuntary means, by foreclosure or deed in lieu of foreclosure, or otherwise and notwithstanding that other persons or entities may be the subsequent owners of the Premises.



3.	CONSIDERATION.  Guarantor acknowledges that Guarantor has made this Guaranty to induce the City to make advances to Borrower of the Loan and that the City is making such advances to Borrower in reliance upon this Guaranty and would not make such advances without the appropriate execution and delivery of this Guaranty.



Guarantor represents and warrants to the City that Guarantor has a financial interest in Borrower and will receive substantial economic benefit by reason of the City extending the Loan to Borrower, provided, however, that Guarantor's liability hereunder shall not be affected or impaired by such Guarantor's disposition or loss of its financial interest in Borrower or by reason of the City's refusal in accordance with the terms of the Loan Documents to make Loan advances to Borrower.



4.	OBLIGATIONS OF GUARANTOR UPON DEFAULT.  If a Default exists that is a failure by any party to pay or to perform any part of the Guaranteed Obligations when due, Guarantor shall, within ten (10) business days after written demand of the City to Guarantor (a) cure such failure to pay and/or commence to perform diligently, continuously and in good faith the applicable part of the Guaranteed Obligations and complete same in the time frames required under the Loan Documents; (b) diligently procure completion of the Project at Guarantor's sole cost and expense and in the time frames required under the Loan Documents; (c) fully pay and discharge all claims, including for labor performed and material and services furnished in connection with the construction of the Project, subject to the provisions of the Loan Documents, including the right thereunder to contest such claims; and (d) pay the City (x) all reasonable attorneys' fees and other costs the City incurs in enforcing the performance or the payment of the Guaranteed Obligations, with interest at the Default Rate (as defined in the Note), and/or (y) any and all sums the City has advanced to satisfy portions of the Guaranteed Obligations pursuant to the Agreement.  The City agrees that: (i) in the event that and so long as Guarantor is not in default of the terms, conditions, provisions, and obligations hereunder beyond applicable grace periods; (ii) in the event that and so long as Guarantor is timely paying or performing the Guaranteed Obligations as required herein based on the written request of the City and without the requirement of any legal proceeding to enforce the same; and (iii) after Guarantor commences and diligently and continuously continues, in good faith, to pay or perform a portion of the Guaranteed Obligations after written request of the City and Guarantor has provided the City with evidence satisfactory to the City that such Guaranteed Obligations are being timely performed, lien-free (or bonded around) and in strict accordance with the Loan Documents, there is no further Default by Borrower under the Agreement or the other Loan Documents or failure by Guarantor in payment or performance of the Guaranteed Obligations hereunder, the City shall continue to advance any Loan funds then available pursuant to the provisions of the Agreement as if no Default had occurred and shall not institute foreclosure proceedings under the Deed of Trust or charge interest at the rate under the Note during the period after which Guarantor first pays or performs a portion of the Guaranteed Obligations (which portion is sufficient to the City to evidence that the Guaranteed Obligations will be timely completed in strict accordance with the Loan Documents) after written request of the City and prior to the date that one of the conditions described in items (i), (ii), and (iii) is no longer met. It is expressly understood and agreed that the City may institute such foreclosure proceedings and/or charge interest at the Default Rate under the Note, notwithstanding Guarantor's compliance and timely performance hereunder, should any Default exist that is not cured promptly after: (a) receipt by Guarantor of notice thereof, or (b) a demand by the City to Guarantor pursuant to this Section 4.  ANYTHING IN THIS GUARANTY TO THE CONTRARY NOTWITHSTANDING, GUARANTOR FURTHER AGREES TO INDEMNIFY AND HOLD HARMLESS THE CITY AGAINST ANY LOSS, DAMAGE, COST OR EXPENSE (INCLUDING WITHOUT LIMITATION, REASONABLE ATTORNEYS' FEES AND COSTS) THAT THE CITY MAY SUFFER OR INCUR BY REASON OF THE BREACH OR FAILURE OF GUARANTOR'S UNDERTAKINGS AND AGREEMENTS PURSUANT TO THIS GUARANTY.



5.	TERMINATION.  The obligations of Guarantor hereunder shall terminate on the Completion Date as defined herein.



6.	CONTINUING GUARANTY.  This is a continuing Guaranty, and shall apply to and cover all of the Guaranteed Obligations and all renewals and extensions thereof until the termination date of Guarantor's obligations hereunder as established pursuant to Section 5 hereof  



7.	INDEPENDENT OBLIGATION; BANKRUPTCY OF BORROWER.  The obligations of Guarantor hereunder are independent of the obligations of Borrower, or any other person; and the City may enforce any of the City's rights hereunder independently of any other right or remedy that the City may at any time hold with respect to the Guaranteed Obligations or any security or other guaranty therefor. Without limiting the generality of the foregoing, the City may bring a separate action against Guarantor without first proceeding against Borrower, any other guarantor or any other person, or any security held by the City, and regardless of whether Borrower or any other guarantor or any other Person is joined in any such action. The City's rights hereunder shall not be exhausted by any action taken by the City until all Guaranteed Obligations have been fully paid and performed or until the obligations of Guarantor hereunder terminate pursuant to Section 5 hereof.   



The liability of Guarantor hereunder shall be reinstated and revived, and the rights of the City shall continue, with respect to any amount at any time paid on account of the Guaranteed Obligations that shall thereafter be required to be restored or returned by the City upon the bankruptcy, insolvency, or reorganization of Borrower, any other guarantor or any other person liable for the Guaranteed Obligations, or otherwise, all as though such amount had not been paid.  In any bankruptcy or other proceeding in which the filing of claims is required by law, Guarantor shall file all claims which Guarantor may have against Borrower relating to any indebtedness of Borrower to Guarantor and shall assign to the City all rights of Guarantor thereunder.  If Guarantor does not file any such claim, the City, as attorney-in-fact for Guarantor, is hereby authorized to do so in the name of Guarantor or, in the City's sole discretion, to assign the claim to a nominee and to cause proof of claim to be filed in the name of the City's nominee.  The foregoing power of attorney is coupled with an interest and cannot be revoked.  The City or its nominee shall have the right, in its reasonable discretion, to accept or reject any plan proposed in such proceeding and to take any other action which a party filing a claim is entitled to do.  In all such cases, whether in administration, bankruptcy or otherwise, the person or persons authorized to pay such claim shall pay to the City the amount payable on such claim and, to the full extent necessary for that purpose, Guarantor hereby assigns to the City all of Guarantor's rights to any such payments or distributions; provided, however, Guarantor's obligations hereunder shall not be satisfied except to the extent that the City receives cash by reason of any such payment or distribution.  If the City receives anything hereunder other than cash, the same shall be held as collateral for amounts due under this Guaranty.  If all or any portion of the obligations guaranteed hereunder are paid or performed, the obligations of Guarantor hereunder shall continue and shall remain in full force and effect in the event that all or any part of such payment or performance is avoided or recovered directly or indirectly from the City as a preference, fraudulent transfer or otherwise under the Bankruptcy Code or other similar laws, irrespective of (a) any notice of revocation given by Guarantor prior to such avoidance or recovery, or (b) full payment and performance of all of the indebtedness and obligations evidenced and secured by the Loan Documents.



[bookmark: _DV_M34][bookmark: _DV_M35][bookmark: _DV_M39][bookmark: _DV_M12][bookmark: _DV_M36][bookmark: _DV_M13][bookmark: _DV_M15][bookmark: _DV_C16]8.	WAIVER.  Guarantor hereby waives:  (a) any defense based upon any legal disability or other defense of Borrower, any other guarantor or other person, or by reason of the cessation or limitation of the liability of Borrower from any cause other than full payment and performance of those obligations of Borrower which are guaranteed hereunder; (b) any defense based upon any lack of authority of the officers, directors, partners, managers, members or agents acting or purporting to act on behalf of Borrower or any principal of Borrower  or any defect in the formation of Borrower or any principal of Borrower; (c) any defense based upon the application by Borrower of the proceeds of the Loan for purposes other than the purposes represented by Borrower to the City or intended or understood by the City or Guarantor; (d) any and all rights and defenses arising out of an election of remedies by the City, even though that election of remedies has destroyed Guarantor's rights of subrogation or reimbursement against the principal; (e) any defense based upon the City's failure to disclose to Guarantor any information concerning Borrower's financial condition or any other circumstances bearing on Borrower's ability to pay and perform its obligations under the Note or any of the other Loan Documents or upon the failure of any other principals of Borrower to guaranty the Loan; (f) any defense based upon any statute or rule of law which provides that the obligation of a surety must be neither larger in amount nor in any other respects more burdensome than that of a principal; (g) any defense based upon the City's election, in any proceeding instituted under the Federal Bankruptcy Code, of the application of Section 1111(b)(2) of the Federal Bankruptcy Code or any successor statute; (h) any defense based upon any borrowing or any grant of a security interest under Section 364 of the Federal Bankruptcy Code; (i) any right of subrogation, any right to enforce any remedy which the City may have against Borrower and any right to participate in, or benefit from, any security for the Note or the other Loan Documents now or hereafter held by the City; (j) presentment, demand, protest and notice of any kind including notice of acceptance of this Guaranty; (k) the benefit of any statute of limitations affecting the liability of Guarantor hereunder or the enforcement hereof; (l) any right to require the City to institute suit or exhaust remedies against Borrower or others liable for any of such indebtedness, to enforce the City's rights against any collateral which shall have been given to secure the Loan, to enforce the City's rights against any other guarantors of such indebtedness, to join Borrower or any others liable on such indebtedness in any action seeking to enforce this Guaranty, to resort to any other means of obtaining payment of such indebtedness; (m) notices of disbursement of Loan proceeds, acceptance hereof, proof of nonpayment, default under any Loan Document, notices and demands of any kind (it being Guarantor's and the City's intent that Guarantor shall not be considered a "debtor" in accordance with Section 9.102 of the Texas Business and Commerce Code, as now existing or hereafter amended); (n) the invalidity, illegality or unenforceability of all or any portion of the indebtedness guaranteed hereby or any of the Loan Documents for any reason whatsoever, including that interest on such indebtedness violates applicable usury laws, that Borrower or others liable for all or a portion thereof have valid defenses, claims or offsets to all or a portion of such indebtedness, or that the Note or other Loan Documents have been forged or otherwise are irregular or not genuine or authentic (it being agreed that Guarantor shall remain liable under this Guaranty regardless of whether Borrower or any other person shall be found not liable for repayment of all or a portion of such indebtedness); (o) notice of any advances made or credit extended to Borrower on the faith of this Guaranty and of the execution and delivery by Borrower of any documents evidencing, securing, or pertaining to the Guaranteed Obligations; (p) notice of, and the right to consent to, the City's assignment of the benefits of this Guaranty; and (q) any and all benefits that might otherwise be available to Guarantor under applicable law.  Guarantor further waives any and all rights and defenses that Guarantor may have because Borrower's debt is secured by real property; this means, among other things, that:  (1) the City may collect from Guarantor without first foreclosing on any real or personal property collateral pledged by Borrower; (2) if the City forecloses on any real property collateral pledged by Borrower, then (A) the amount of the debt may be reduced only by the price for which that collateral is sold at the foreclosure sale, even if the collateral is worth more than the sale price, and (B) the City may collect from Guarantor even if the City, by foreclosing on the real property collateral, has destroyed any right Guarantor may have to collect from Borrower.  The foregoing sentence is an unconditional and irrevocable waiver of any rights and defenses Guarantor may have because Borrower's debt is secured by real property.  These rights and defenses being waived by Guarantor include, but are not limited to, any rights or defenses based upon deficiency limitation, anti-deficiency, redemption or other similar rights.  Without limiting the generality of the foregoing or any other provision hereof, Guarantor further expressly waives to the extent permitted by law any and all rights and defenses, including without limitation, any rights of subrogation, reimbursement, indemnification and contribution, and which might otherwise be available to Guarantor under Texas Property Code §§ 51.003, 51.004 and 51.005 or otherwise.



In addition, Guarantor agrees that the performance of any act or any payment which tolls any statute of limitations applicable to the Loan Documents shall similarly operate to toll the statute of limitations applicable to Guarantor's liability hereunder.  Finally, Guarantor waives any rights and defenses it may have under Section 17.001 of the Texas Civil Practice & Remedies Code, Rule 31 of the Texas Rules of Civil Procedure, and Chapter 34 of the Texas Business & Commerce Code.



9.	GUARANTY UNIMPAIRED BY SUBSEQUENT EVENTS.  Except as otherwise provided herein, Guarantor hereby expressly waives the right to receive notice of, to consent to, or receive any additional consideration on account of any of the following, and Guarantor hereby agrees that its obligations under this Guaranty shall not be released, diminished, impaired, reduced, or otherwise affected by the occurrence of any of the following events (or the fact that any of such events have occurred):



(a)	The amendment, renewal, extension, restatement, or assignment of any part or all of the Guaranteed Obligations or any of the plans and specifications, the Loan Documents, or other documents evidencing, securing, or pertaining thereto, or any other forbearance or agreement by the City to accept a deferred payment or performance of any Guaranteed Obligations; and



(b)	The cancellation of any part of the Guaranteed Obligations or the release of Borrower, any other Guarantor, or any other Person from liability for all or any part of the Guaranteed Obligations; it being acknowledged and agreed by Guarantor that Guarantor may be required to pay or perform the Guaranteed Obligations in full without the assistance or support of any other party, and no Guarantor has been induced to enter into this Guaranty on the basis of any contemplation, belief, understanding, or agreement that any other party shall at all times be liable to pay or perform the Guaranteed Obligations or that the City shall look to other parties to pay or perform the Guaranteed Obligations.



10. 	AUTHORITY TO MODIFY GUARANTEED OBLIGATIONS.  Guarantor authorizes the City at any time and from time to time without notice and without affecting the liability of Guarantor hereunder, to: (a) alter the terms of all or any part of the Guaranteed Obligations and any security and guaranties therefor, including without limitation modification of times for payment and rates of interest; (b) accept new or additional instruments, documents, agreements, security, or guaranties in connection with all or any part of the Guaranteed Obligations; (c) accept partial payments on the Guaranteed Obligations; (d) waive, release, reconvey, terminate, abandon, subordinate, exchange, substitute, transfer, compound, compromise, liquidate, and enforce all or any part of the Guaranteed Obligations and any security or guaranties therefor, and apply any such security and direct the order or manner of sale thereof (and bid and purchase at any such sale), as the City, in the City's sole discretion, may determine; (e) release Borrower, any Guarantor, and/or any other Person from any personal liability with respect to all or any part of the Guaranteed Obligations; and (f) assign this Guaranty in whole or in part to a person or entity that becomes the holder or owner of the Note.



11.	SUBORDINATION.  Guarantor subordinates all present and future indebtedness owing by Borrower or, during the existence of a Default, by any other guarantor of the Loan, to Guarantor to the obligations at any time owing by Borrower to the City under the Note and the other Loan Documents.  Guarantor assigns all such indebtedness to the City  as security for this Guaranty, the Note and the other Loan Documents.  Guarantor agrees to make no claim for such indebtedness until all obligations of Borrower under the Note and the other Loan Documents have been fully discharged.  Guarantor further agrees not to assign all or any part of such indebtedness unless the City is given prior notice and such assignment is expressly made subject to the terms of this Guaranty.  If the City so requests, (a) all instruments evidencing such indebtedness shall be duly endorsed and delivered to the City, (b) all security for such indebtedness shall be duly assigned and delivered to the City, (c) such indebtedness shall be enforced, collected and held by Guarantor as trustee for the City and shall be paid over to the City on account of the Loan but without reducing or affecting in any manner the liability of Guarantor under the other provisions of this Guaranty, and (d) Guarantor shall execute, file and record such documents and instruments and take such other action as the City deems necessary or appropriate to perfect, preserve and enforce the City's rights in and to such indebtedness and any security therefor.  If Guarantor fails to take such action, the City, as attorneyinfact for Guarantor, is hereby authorized to do so in the name of Guarantor.  The foregoing power of attorney is coupled with an interest and cannot be revoked.



12.	MISCELLANEOUS PROVISIONS.



(a)	Costs of Enforcement.  If the City incurs any reasonable attorney’s fees or costs in enforcing or defending any provisions of this Guaranty and is the prevailing party with respect to the same or incurs any costs in collecting any amounts due hereunder, with or without the hiring of an attorney or the filing of any legal action or proceeding, Guarantor shall pay to the City, promptly upon demand, all such costs and the amount of all reasonable attorneys' fees incurred. Guarantor also agrees to pay interest at the Default Rate on the amount of any other payment it is required to make hereunder that it fails to make when due.

 

(b)	Binding Effect.  This Guaranty and all the terms, provisions, and conditions hereof shall be binding upon Guarantor and Guarantor's heirs, legal representatives, successors, and assigns, and this Guaranty shall inure to the benefit of the City and its successors and assigns and all subsequent holders of the Guaranteed Obligations.



(c)	Governing Law.  This Guaranty shall be governed by, and construed in accordance with, the laws of the State of Texas.



(d)	No Waiver.  Any failure by the City to insist, or any election by the City not to insist, upon strict performance by Guarantor of any of the terms, provisions, or conditions of this Guaranty shall not be deemed to be a waiver of the same or of any other terms, provisions, or conditions thereof; and the City shall have the right at any time or times thereafter to insist upon strict performance by Guarantor of any and all of such terms, provisions, and conditions.



(e)	Counterparts.  This Guaranty may be executed by the parties hereto separately in any number of counterparts, each of which shall be an original and all of which collectively shall constitute one and the same agreement.



(f)	Nature of Guaranty.  The obligations, covenants, agreements and duties of each Guarantor under this Guaranty Agreement shall be joint and several with Borrower and each other Guarantor, shall be irrevocable, absolute and unconditional, shall remain in full force and effect until the Completion Date or full satisfaction of Guarantor’s obligations under this Guaranty Agreement, and shall in no way be affected or impaired by reason of the happening from time to time of any other event.



(g)	No Remedy Exclusive.  No remedy conferred upon or reserved to the City herein is intended to be exclusive of any other available remedy or remedies, but each and every such remedy shall be cumulative and shall be in addition to every other remedy given under this Guaranty or any instrument executed by any Guarantor to secure this Guaranty or in connection herewith, or now or hereafter existing at law or in equity.



(h)	Jury Waiver.  GUARANTOR ACKNOWLEDGES THAT THE RIGHT TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED, GUARANTOR, AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF ITS CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR ITS BENEFIT, WAIVES ANY RIGHT TO TRIAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE PERFORMANCE OR ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS GUARANTY OR THE GUARANTEED OBLIGATIONS.



(j)	Notice.  All Notices sent under this Guaranty shall be delivered in the manner set forth in the Agreement for delivery of notice.








SIGNATURE PAGE

CONSTRUCTION COMPLETION GUARANTY



This Guaranty shall be binding upon the successors and assigns of the undersigned.  Executed to be effective as of the ________ day of ______, 2021.



						



						GUARANTOR:



						__________________________________

[bookmark: _GoBack]STANLEY D. COHEN 



STANLEY D. COHEN REVOCABLE LIVING TRUST 



By:________________________________

Name:_____________________________

Title:_______________________________





HERITAGE SENIOR RESIDENCES DEVELOPMENT, LLC



By:________________________________

Name:_____________________________

Title:_______________________________
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ATTACHMENT H

TO LOAN AGREEMENT



DECLARATION OF SUBORDINATION OF SENIOR LENDER


DECLARATION OF SUBORDINATION OF SENIOR LENDER





STATE OF TEXAS		§

				§

COUNTY OF HARRIS		§





	WHEREAS, WELLS FARGO BANK N.A., a national banking association (“Senior Lender”), has made a loan to HERITAGE SENIOR RESIDENCES LP, a Texas limited partnership, ("Owner”), in the principal amount of SIX MILLION SEVEN HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($6,750,000.00)  (“Senior Loan”) for the purpose of financing a portion of the costs to rehabilitate an apartment complex located at the Northeast corner of Center Street and Moy Street, Houston, Harris County, Texas 77007, as more particularly described in Exhibit A attached hereto and incorporated herein (“Property”), as evidenced by a certain promissory note, executed by Owner, of even date herewith, and secured by a certain Deed of Trust, Security Agreement and Financing Statement, executed by Owner, covering the Property (the "Senior DOT"), and which has been or will be recorded in the Official Public Records of Real Property of Harris County, Texas; 

	WHEREAS, THE CITY OF HOUSTON (“City”) has made a loan to Owner, in the principal amount of ELEVEN MILLION SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($11,700,000.00)   which loan is subordinate to the Senior Loan (“Subordinate Loan") for the purpose of financing a portion of the costs to rehabilitate the Property, as evidenced by a certain promissory note, executed by Owner, of even date herewith, together with a Deed of Trust, Security Agreement and Financing Statement, covering the Property, and which has been or will be recorded in the Official Public Records of Real Property of Harris County, Texas (such deed of trust together with all documents evidencing, securing, guaranteeing or otherwise pertaining to the Subordinate Loan, collectively, the "Subordinate Lien Loan Documents");

	WHEREAS, the Property is encumbered (or will be encumbered) by that certain Restrictive Covenants executed (or to be executed) by Owner for the benefit of the City (together with all renewals, modifications, consolidations, replacements and extensions thereof, collectively, the "LURA")

	NOW, THEREFORE, for and in consideration of the City’s extension of credit to Owner evidenced by the Subordinate Loan, of the mutual promises, covenants and agreements contained herein, and in satisfaction of certain requirements set forth in that certain Loan Agreement between the City, and Owner, effective as of ___________________, 2021 (the “Loan Agreement”), Senior Lender agrees, covenants, represents and warrants for the benefit of the City and its successors and assigns as follows:

I. The documents evidencing, securing, guaranteeing or otherwise pertaining to the Senior Loan, including, without limitation, any express or implied vendor's lien retained in connection with the transfer of the Property to Owner or other equitable lien (collectively, the "Senior Lien Loan Documents" and the liens created thereby, the "Senior Liens") are now and shall at all times during the “Affordability Period” (as defined in the LURA) be subject, subordinate and inferior to the lien, operation and effect of the LURA with the same effect as if the LURA had been executed, delivered and recorded prior to the execution, delivery and recordation of the Senior Lien Loan Documents, regardless of the order of recordation of the Senior Lien Loan Documents and the LURA.

II. So long as the Affordability Period has not expired, the LURA shall at all times be an exception and encumbrance to title of the Property delivered to Senior Lender pursuant to the Senior DOT.  Except as provided by the Loan Agreement, the Affordability Period may not be extended without the prior written consent of the Senior Lender, which consent shall not be unreasonably withheld.

III. Notwithstanding anything contained in this Declaration, the Subordinate Lien Loan Documents, that certain Intercreditor Agreement dated of even date herewith by and between the City,  Owner, and Senior Lender (the "Intercreditor Agreement") or the Senior Lien Loan Documents to the contrary, (i) in no event shall the LURA be deemed a "Subordinate Lien Loan Document", (ii) during the Affordability Period, the LURA shall at all times be prior and superior to the Senior Liens and any and all other provisions of the Senior Lien Loan Documents and (iii) in the event that there is a conflict in the terms and provisions of (a) this Declaration, (b) the Senior Lien Loan Documents, (c) the Subordinate Lien Loan Documents and/or (d) the Intercreditor Agreement, the terms and provisions of this Declaration shall control.

IV.	All notices, demands, certificates, or other communications hereunder shall be in writing and shall be deemed sufficiently given or served for all purposes when delivered personally, when sent by certified or registered mail, postage prepaid, return receipt requested or by private courier service, in each case, with the proper address as indicated below; provided that any such notices, demands, certificates, or other communications shall be deemed effective only upon receipt.  Each party may, by written notice given to the other parties, designate any other address or addresses to which notices, certificates or other communications to them shall be sent as contemplated by this Declaration.  Until otherwise so provided by the respective parties, all notices, certificates and communications to each of them shall be addressed as follows:

SENIOR LENDER:

WELLS FARGO BANK N.A.

________________________

________________________

________________________



	

OWNER:

	

				HERITAGE SENIOR RESIDENCES LP



				Mr. Dan Wilson

				HERITAGE SENIOR RESIDENCES, L.P.

				161 NW 6th Street, Suite 1020 

				Miami, FL 33136



				

CITY:

CITY OF HOUSTON

				c/o Department of Housing and Community Development

				2100 Travis St, 9th Floor

				Houston, TX 77002

				Attention: Director

	

				

With copy to:



				CITY OF HOUSTON LEGAL DEPARTMENT

				900 Bagby, 4th Floor

				Houston, TX 77002

				Attention: City Attorney



V.	Whenever in this Declaration any party hereto is named or referred to, the successors and assigns of such party shall be deemed to be included and all rights, benefits, covenants, promises, and agreements in this Declaration by or on behalf of the respective parties hereto shall bind and inure to the benefit of the respective successors and assigns of such parties, whether so expressed or not.

VI.	This Declaration shall be performable and enforced in Harris County, Texas, and shall be construed in accordance with the laws of the State of Texas, without regard to the conflicts of laws rules of the State of Texas.  Venue shall be appropriate in Harris County, as applicable.

VII.	No amendment or waiver of any provision of this Declaration shall be effective unless the same shall be (a) in writing and signed by the party or parties against whom it is to be enforced and (b) approved in writing by the Mayor of the City of Houston and countersigned by the Controller of the City, and any such waiver or consent shall be effective only in the specific instance and for the specific purpose for which given.  The obligations set forth herein constitute covenants running with the Property and shall be binding upon Senior Lender, its successors and assigns.

VIII.		Notwithstanding anything contained herein to the contrary, neither this Declaration, nor the City’s acceptance hereof, nor shall it be construed to, foreclose or waive the application of all lawful requirements under the applicable laws of the State of Texas for the approval or issuance of future agreements, permits or licenses by the City.

IX.	In case any one or more of the provisions contained in this Declaration shall be invalid, illegal, or unenforceable in any respect, the validity, legality, and enforceability of the remaining provisions contained herein shall not in any way be affected and/or impaired thereby.

X.	Any provision of this Declaration which contemplates (i) the payment of money by the City, which payment would require the appropriation of funds over and above any sums appropriated prior to the Effective Date of this Declaration in connection with this Declaration (and the transactions contemplated herein), or (ii) any other future action, decision, agreement, waiver or approval which by its nature must be approved by the City Council, including without limitation, the issuance of permits or licenses, shall be subject to the approval of any subsequent City Councils to which such matter is presented and to the appropriation by such City Council of the required funds, in the exercise of its legislative discretion.

XI.	The parties have executed this Declaration in multiple originals, each having full force and effect, as of the date of this Declaration.  Facsimile or electronically transmitted signatures shall be deemed originals for all purposes hereunder.

XII.	This Declaration shall remain in full force and effect until payment in full of the Senior Loan (including any refinancing thereof).



[SIGNATURE PAGES FOLLOW]




SIGNATURE PAGE

Declaration of Subordination of Senior Lender



IN WITNESS WHEREOF, the parties hereto have caused this Declaration to be duly executed by their respective officers thereunto duly authorized, as of the day and year first above written.  					

					SENIOR LENDER:

WELLS FARGO BANK N.A.



						By:_________________

						Name:_______________

						Title:________________





STATE OF TEXAS		§

				§

COUNTY OF HARRIS		§



	The foregoing instrument was acknowledged before me on the ____ day of _________, 2021, by __________, the ___________ of WELLS FARGO BANK N.A., a national banking association on behalf of said association.





						

	________________					
	NOTARY PUBLIC - THE STATE OF TEXAS		_________________________________________		Printed Name of Notary

My commission expires:__________________.	
            OWNER:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

Stanley D. Cohen, Manager 













THE STATE OF _________	             §

             §

[bookmark: _GoBack]COUNTY OF ___________                     §





	BEFORE ME, the undersigned authority, on this day personally appeared Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.





	GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________, 2021.





												

						NOTARY PUBLIC in and for The State of _______

						_______________________________________	

						Printed Name of Notary

						My Commission Expires:____________________



 




	CITY:

							THE CITY OF HOUSTON, TEXAS



______________________________	

Tom McCasland, Director			

Housing and Community Development

Department



STATE OF TEXAS	§

			§

COUNTY OF HARRIS	§



	The foregoing instrument was acknowledged before me on the ____ day of ____________________, 2021, by Tom McCasland, Director, Housing and Community Development Department of the City of Houston, State of Texas.





							____________________________________

							Notary Public, State of Texas

							____________________________________

							Printed Name of Notary

					    My commission expires:________
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LEGAL DESCRIPTION
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ATTACHMENT I 

TO LOAN AGREEMENT



INTERCREDITOR AGREEMENT 
INTERCREDITOR AGREEMENT





STATE OF TEXAS		§

				§

COUNTY OF HARRIS		§





	WHEREAS, WELLS FARGO BANK N.A., a national banking association (“Senior Lender”), has made a loan to HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership ("Owner”), in the principal amount of SIX MILLION SEVEN HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($6,750,000.00)  (“Senior Loan”) for the purpose of financing a portion of the costs to rehabilitate an apartment complex located at the Northeast corner of Center Street and Moy Street, Houston, Harris County, Texas 77007, as more particularly described in Exhibit A attached hereto and incorporated herein (“Property”), as evidenced by a certain promissory note, executed by Owner, of even date herewith (“Senior Lien Note"), and secured by a certain Deed of Trust, Security Agreement and Financing Statement, executed by Owner, covering the Property, and which has been or will be recorded in the Real Property Records of Harris County, Texas ("Senior DOT" together with all documents evidencing, securing, guaranteeing or otherwise pertaining to the Senior Loan, collectively, the "Senior Lien Loan Documents"); 

	WHEREAS, THE CITY OF HOUSTON (“City”) has made a loan to Owner, in the principal amount of ELEVEN MILLION SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($11,700,000.00) , which loan is subordinate to the Senior Loan (“Subordinate Loan") for the purpose of financing a portion of the costs to rehabilitate the improvements to the Property, and secured by a certain Deed of Trust, Security Agreement and Financing Statement, covering the Property, and which has been or will be recorded in the Official Public Records of Real Property of Harris County, Texas ("Subordinate DOT").  The Subordinate DOT and all documents evidencing, securing, guaranteeing or evidencing the Subordinate Loan, including without limitation the Subordinate City Loan Agreement, are collectively referred to herein as the "Subordinate Lien Loan Documents");

	WHEREAS, the Property is encumbered (or will be encumbered) by that certain Restrictive Covenants executed (or to be executed) by Owner for the benefit of the City (together with all renewals, modifications, consolidations, replacements and extensions thereof, collectively, the "LURA").

WHEREAS, pursuant to the Subordinate City Loan Agreement, the City has required that Owner, as a condition to Owner’s right to receive the Subordinate Loan, obtain Senior Lender's consent and agreement to the terms and conditions thereof.

NOW, THEREFORE, for and in consideration of the City’s extension of credit to Owner evidenced by the City Loan, of the mutual promises, covenants and agreements contained herein, and in satisfaction of certain requirements set forth in the Subordinate City Loan Agreement, Senior Lender, Owner and the City hereby agree, covenant, represent and warrant as follows:

 Consents by Senior Lender.  Senior Lender hereby consents to the execution, delivery, and performance of the Subordinate Lien Loan Documents and the recording of the Subordinate DOT and any other Subordinate Lien Loan Documents (to the extent applicable) as well as the LURA in the Official Public Records of Real Property of Harris County, Texas.

Representations.

By Senior Lender.  Senior Lender hereby represents and warrants to the City that, as of the date hereof:

None of the Senior Lien Loan Documents have been altered or amended from and after the date of execution.

The Senior DOT secures only the indebtedness evidenced by the Senior Lien Note and obligations arising under the Senior Lien Loan Documents relating to the Property and the Senior Lien Note.

[RESERVED].

Senior Lender has all necessary power and authority to execute, deliver, and perform its obligations under this Agreement.

All action on the part of Senior Lender that is required for the authorization, execution, delivery, and performance of this Agreement has been duly and effectively taken.

This Agreement has been duly executed and delivered by Senior Lender and constitutes the legal, valid, and binding obligations of Senior Lender, enforceable against Senior Lender in accordance with the terms hereof, except as such enforceability (i) may be limited by applicable bankruptcy, insolvency, reorganization, moratorium, and other laws affecting the enforcement of creditors' rights and remedies generally, and (ii) is subject to general principles of equity.

As of the date hereof, Senior Lender has no actual knowledge of a Default or an Event of Default (as such terms are used in the Senior Lien Loan Documents) existing under the Senior Lien Loan Documents.

Section 1.1 By Owner.  Owner represents and warrants to Senior Lender and the City that:

(a) Owner has all necessary power and authority to execute, deliver, and perform its obligations under this Agreement.

(b) All action on the part of Owner that is required for the authorization, execution, delivery, and performance of this Agreement has been duly and effectively taken.

(c) This Agreement has been duly executed and delivered by Owner and constitutes the legal, valid, and binding obligation of Owner, enforceable against Owner in accordance with the terms hereof, except as such enforceability (i) may be limited by applicable bankruptcy, insolvency, reorganization, moratorium, and other laws affecting the enforcement of creditors' rights and remedies generally, and (ii) is subject to general principles of equity.

(d) As of the date hereof, no Default or Event of Default (as such terms are used in the Senior Lien Loan Documents), or any facts or circumstances which with the passage of time or giving of notice or both could result in the occurrence of a Default or an Event of Default (as such terms are used in the Senior Lien Loan Documents), exist under the Senior Lien Loan Documents, the Subordinate Lien Loan Documents or the LURA. 

Article II. Agreements by Owner.  Owner agree that Senior Lender and the City may share information that each may acquire with respect to Owner or the Property and consent to the transfer of such information, whether financial or otherwise, between them, without having to obtain Owner’s consent.  The Subordinate Lien Loan Documents are now and shall at all times be subject, subordinate and inferior to the lien, operation, and effect of the Senior Lien Documents.

Agreements by Senior Lender.  Senior Lender agrees that so long as the Subordinate Loan is outstanding:

The City, and the Owner may from timetotime enter into modifications, renewals, extensions, and replacements of the Subordinate Loan and the Subordinate Lien Loan Documents without the further consent of Senior Lender so long as such agreements recite that they are, and shall be at all times, subject to the terms of this Agreement and so long as those agreements do not increase the amount of the periodic installments due under the Subordinate Loan or increase the interest rate.   Unless and until all of the Senior Loan is fully paid and satisfied and the obligations of Senior Lender to make any further loans or advances to the Owner under the Senior Lien Loan Documents have ceased and terminated, the City will not without the consent of Senior Lender, take any additional collateral for the Subordinate Loan; provided, however, the preceding shall not alter or limit the rights of the City under Section 4.06.

Section 2.1 Senior Lender shall not make any further advances to Owner which are secured by the Senior DOT, except as provided for in the Senior Lien Loan Documents relating to the construction, development, operation and/or protection, preservation, and maintenance of the Property, including repairs, taxes, insurance, and legal fees and other expenses of collection or defense of Senior Lender's lien or the security therefor.

Section 2.2 Any provision in the Senior DOT that purports to secure "other indebtedness" that is unrelated to the Senior Lien Note, the Senior Lien Loan Documents, and the Property shall be ineffective as against the City, and the Subordinate DOT and other Subordinate Lien Loan Documents shall have priority over any such "other indebtedness."

Section 2.3 Senior Lender shall not amend the Senior Lien Loan Documents without the City's prior written consent (which consent shall not be unreasonably withheld) if such amendment will have the effect of (i) increasing the principal amount of the Senior Loan or any amounts payable by Owner to Senior Lender except as otherwise provided under Section 4.02, (ii) increasing the rate of interest or changing the method of calculation of interest thereon, (iii) except as a result of extension of the construction term maturity as provided in Senior Lien Loan Documents, amending the amortization or term thereof, (iv) except as specifically contemplated by the terms of the Senior Loan Documents, increasing or decreasing the monthly payments or escrows for taxes, insurance, and other reserves, or (v)  except for reallocations permitted by the terms of the Senior Loan Documents,  amending the construction budget, plans, or construction contracts relating to construction of the improvements on the Property.  Subject to this Section 4.04, Senior Lender may otherwise amend the Senior Lien Loan Documents without the City’s prior written consent.

In the event of any casualty or condemnation resulting in insurance or condemnation proceeds being paid to Senior Lender for application to the payment of obligations secured by the Senior DOT, unless the proceeds are used for repair or restoration in accordance with the Senior Lien Loan Documents, then Senior Lender will remit all proceeds in excess of the portion thereof applied to the repayment of the Senior Loan to the City, to be distributed in accordance with the provisions of the Subordinate Lien Loan Documents

Section 2.4 If a default shall occur under or with respect to a Subordinate Loan, and is continuing, the City agrees that, unless and until City has given the Senior Lender at least 60 days’ prior written notice it will not (i) commence foreclosure proceedings with respect to the Property or any other collateral described in the Subordinate Lien Loan Documents; (ii) bring suit for collection of the Subordinate Loan but nothing herein shall preclude filing of a proof of claim in the case of a bankruptcy filing; (iii) attempt to collect rents; or (iv) appoint or seek the appointment of a receiver or exercising any other possessory rights or remedies thereunder; provided further, however, the City shall be entitled to exercise and enforce all other rights and remedies available to the City under the Subordinate Lien Loan Documents and/or under applicable laws.  

Section 4.07	Subject to the foregoing in Section 4.05, Section 4.06 and Section 5.02 below, the exercise by the City of any of its rights in and to any and all collateral for the Subordinate Loan, including, without limitation, any Remedies Exercise (defined below), shall not constitute a default under the Senior Lien Loan Documents.  A "Remedies Exercise" shall mean (i) a foreclosure sale of the Property to the City  or any of its affiliates, or a third party, (ii) a conveyance to the City, or any of its affiliates pursuant to a deedinlieu of foreclosure, or (iii) a sale of the Property by the City or any of its affiliates, if the City, or any of their affiliates is the purchaser at a foreclosure sale or obtains the Property through a deedinlieu of foreclosure.

Section 4.08	Any Remedies Exercise in the Property shall be subject to the Senior Lien Loan Documents.  Any purchaser of any part of the Property pursuant to a Remedies Exercise shall take such portion of the Property subject to the Senior Lien Loan Documents without objection by Senior Lender and without payment of any assumption fee.

Defaults, Notice, and Cure Rights.  The parties agree that:

The occurrence of a Default or an Event of Default (as such terms are used in the Senior Lien Loan Documents) under the Senior Lien Loan Documents shall constitute a Default or an Event of Default (as such terms are used in the Subordinate Lien Loan Documents) under the Subordinate Lien Loan Documents.

The occurrence of a Default or an Event of Default (as such terms are used in the Subordinate Lien Loan Documents) under the Subordinate Lien Loan Documents shall not, in and of itself, constitute a Default or an Event of Default (as such terms are used in the Senior Lien Loan Documents) under the Senior Lien Loan Documents.

Senior Lender shall provide the City with copies of all written notices which are sent to Owner relating to defaults or exercise of remedies by Senior Lender under the Senior Lien Loan Documents (including notices of default and notices of intention to exercise remedies under the Senior Lien Loan Documents), simultaneously with the sending of such notices to Owner.

The City shall have the right, but not the obligation, to cure any monetary default by Owner under the Senior Lien Loan Documents at any time on or before the later to occur of (i) the thirtieth (30th) day following receipt by the City of written notice of a monetary default under the Senior Lien Loan Documents or (ii) five (5) calendar days following the expiration of any grace, notice, or cure period available to Owner for any monetary default under the Senior Lien Loan Documents ("Monetary Cure Period").  The City shall have the right, but not the obligation, to cure any nonmonetary default by Owner under the Senior Lien Loan Documents at any time on or before the later to occur of (i) the sixtieth (60th) day following receipt by the City of written notice of a non-monetary default under the Senior Lien Loan documents or (ii) five (5) calendar days following the expiration of any grace, notice, or cure period available to Owner for any nonmonetary default under the Senior Lien Loan Documents ("NonMonetary Cure Period").

Senior Lender shall not accelerate the Senior Loan, or exercise any remedies under the Senior Lien Loan Documents, unless the City fails to cure such defaults prior to the expiration of the Monetary Cure Period or the NonMonetary Cure Period, as the case may be, and if any portion of the Senior Loan has previously been or is thereafter accelerated, then Senior Lender shall reinstate the Senior Loan in accordance with its original terms, upon the cure of the defaults under the Senior Lien Documents within the Monetary Cure Period or the NonMonetary Cure Period, as the case may be.

The City shall provide Senior Lender with copies of any notices of intention to exercise any remedies under the Subordinate Lien Loan Documents, simultaneously with the sending of such notices to Owner.

Section 2.5 The City shall have the right, but not the obligation, in lieu of curing any default under the Senior Lien Loan Documents, to purchase the Senior Loan, by paying the outstanding principal amount thereof, plus all accrued and unpaid interest thereon, together with reasonable expenses incurred by the Senior Lien Lender in connection therewith (including reasonable attorneys' fees), in exchange for assignments, on forms approved by the Senior Lender, of the Senior Lien Loan Documents (including, without limitation, to the extent permitted by applicable law or regulation, the original title insurance policies for the Senior DOT and the original Senior Lien Note, all endorsed to the City or its designee), without recourse or warranty and pursuant to which the City shall release the Senior Lender from all claims and other liabilities of the City relating to the Senior Loan as required by the Senior Lender.

Escrow Accounts.  Pursuant to the Senior Lien Loan Documents, Senior Lender may require Owner to escrow amounts for the payment of taxes and insurance with respect to the Property ("Escrow Accounts").  If Senior Lender requires such Escrow Accounts, then Senior Lender agrees to use such amounts to pay such taxes and insurance as they become due and will not apply such amounts to the Senior Loan except after foreclosure of the Senior Loan.  If the Senior Lender does not require Owner to maintain Escrow Accounts, the City may require (but shall not be obligated to do so) Owner to maintain Escrow Accounts and to pledge such Escrow Accounts to the City.

Conditions Precedent; Effective Date.  This Agreement shall not become effective until the date (such date being the "Effective Date") when all of the following conditions precedent have been satisfied or waived:

This Agreement shall have been duly executed by each of the parties hereto; and

Owner has executed all of the Subordinate Lien Loan Documents in addition to the Subordinate City Loan Agreement.

Controlling Agreements; LURA.  In the event of any conflict between the terms and conditions of this Agreement and the terms and provisions of the Senior Lien Loan Documents or the Subordinate Lien Loan Documents, then the terms and provisions of this Agreement shall control.  Notwithstanding anything contained in this Agreement or the Senior Lien Loan Documents to the contrary, (i) in no event shall the LURA be deemed a Subordinate Lien Loan Document, (ii) the LURA shall at all times be prior and superior to the lien securing the Senior Loan and any and all other provisions of the Senior Lien Loan Documents and (iii) in the event that there is a conflict in the terms and provisions of (x) this Agreement, (y) the Senior Lien Loan Documents, or (z) that certain Declaration of Subordination of Senior Lender, executed by Senior Lender for the benefit of the City, of even date herewith ("Declaration of Subordination"), the terms and provisions of the Declaration of Subordination shall control. Notwithstanding anything contained in this Agreement, in no event shall the LURA be deemed a Subordinate Lien Loan Document.

Article III. No ThirdParty Beneficiary.  Nothing in this Agreement, express or implied, is intended or shall be construed to confer upon, or to give to, any party other than the parties hereto and their respective successors and assigns, any right, remedy or claim under or by reason of this Agreement or any covenant, condition, or stipulation thereto; and the covenants, stipulations, and agreements contained in this Agreement are and shall be for the sole and exclusive benefit of the parties hereto and their respective successors and assigns.

Article IV. City Council Approval.

Section 4.1 This Agreement shall not be effective until the Subordinate City Loan Agreement has been approval by the City of Houston City Council ("City Council") and is signed by the Mayor of the City of Houston (“Mayor") and countersigned by the Controller of the City ("Controller") and the remaining Subordinate Lien Loan Documents are signed by the Director of the Housing and Community Development Department of the City. Notwithstanding anything in this Agreement to the contrary, the cure of the Defaults or Events of Default under the Senior Lien Loan Documents and/or the purchase of Senior Lien Note by the City are all subject to City Council approval. 

Section 4.2  Notwithstanding anything contained herein to the contrary, this Agreement does not, nor shall it be construed to, foreclose or waive the application of all lawful requirements under the applicable laws of the State of Texas for the approval or issuance of future agreements, permits or licenses by the City.

Section 4.3 Any provision of this Agreement which contemplates (i) the payment of money by the City, which payment would require the appropriation of funds over and above any sums appropriated prior to the Effective Date of this Agreement in connection with this Agreement (and the transactions contemplated herein), or (ii) any other future action, decision, agreement, waiver or approval which by its nature must be approved by the City Council, including without limitation, the issuance of permits or licenses, shall be subject to the approval of any subsequent City Councils to which such matter is presented and to the appropriation by such City Council of the required funds, in the exercise of its legislative discretion.

Article V. Miscellaneous.

Section 5.1 Notices.  All notices, demands, certificates, or other communications hereunder shall be in writing and shall be deemed sufficiently given or served for all purposes when delivered personally, when sent by certified or registered mail, postage prepaid, return receipt requested or by private courier service, in each case, with the proper address as indicated below; provided that any such notices, demands, certificates, or other communications shall be deemed effective only upon receipt.  Each party may, by written notice given to the other parties, designate any other address or addresses to which notices, certificates or other communications to them shall be sent as contemplated by this Agreement.  Until otherwise so provided by the respective parties, all notices, certificates and communications to each of them shall be addressed as follows:

SENIOR LENDER:

WELLS FARGO BANK N.A.

________________________

________________________

________________________



OWNER:

	

				Mr. Dan Wilson

				Heritage Senior Residences, L.P.

				161 NW 6th Street, Suite 1020 

				Miami, FL 33136

				

CITY:

CITY OF HOUSTON

				c/o Department of Housing and Community Development

				2100 Travis St, 9th Floor

				Houston, TX 77002

				Attention: Director



				

Section 5.2 Successors and Assigns.  Whenever in this Agreement any party hereto is named or referred to, the successors and assigns of such party shall be deemed to be included and all rights, benefits, covenants, promises, and agreements in this Agreement by or on behalf of the respective parties hereto shall bind and inure to the benefit of the respective successors and assigns of such parties, whether so expressed or not.

Section 5.3 Counterparts.  The parties have executed this Agreement in multiple originals, each having full force and effect, as of the date of this Agreement.  Facsimile or electronically transmitted signatures shall be deemed originals for all purposes hereunder.

Section 5.4 Governing Law.  This Agreement shall be performable and enforced in Harris County, Texas, and shall be construed in accordance with the laws of the State of Texas, without regard to the conflicts of laws rules of the State of Texas.  Venue shall be exclusively in Harris County, Texas.

Section 5.5 Amendments.  No amendment or waiver of any provision of this Agreement shall be effective unless the same shall be in writing and signed by the party or parties against whom it is to be enforced, and any such waiver or consent shall be effective only in the specific instance and for the specific purpose for which given.  No delay on the part of Senior Lender or the City in the exercise of any right, power, or remedy shall operate as a waiver thereof, nor shall any single or partial waiver by either Senior Lender or the City of any right, power, or remedy preclude any further exercise thereof, or the exercise of any other right, power or remedy.

Section 5.6 Survival.  This Agreement shall remain in full force and effect until payment in full of the Senior Loan.

Section 5.7 Entirety.  This Agreement, including the documents referred to herein, embodies the entire agreement and understanding of the parties hereto and supersedes all prior agreements and understandings of the parties hereto relating to the subject matter herein contained; notwithstanding the foregoing, however, nothing in this Agreement shall supersede or override the provisions, covenants and terms contained in the Senior Declaration of Subordination.

Severability.  In case any one or more of the provisions contained in this Agreement shall be invalid, illegal, or unenforceable in any respect, the validity, legality, and enforceability of the remaining provisions contained herein shall not in any way be affected and/or impaired thereby.

Funding. Senior Lender (subject to the terms and conditions of the Senior Lien Loan Documents), City (subject to the terms and conditions of the Subordinate Lien Loan Documents), and Owner, agree that the advances and funding for the acquisition of the Property and the construction of the apartment complex shall occur in the order set forth in Exhibit B attached hereto. The purpose of this Section and Exhibit B is to designate funding order and not to create funding obligations between Senior Lender and City. The obligations of the City and the Senior Lender to fund are subject to the terms and conditions of their respective Loan Agreements. 

[SIGNATURE PAGE FOLLOWS]
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INTERCREDITOR AGREEMENT



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed by their respective officers thereunto duly authorized, as of the date of the countersignature by the Controller of the City of Houston, as set forth below.  					

							

					SENIOR LENDER:

WELLS FARGO BANK N.A.



						By:_________________

[bookmark: _GoBack]						Name:_______________

						Title:________________





STATE OF TEXAS		§

				§

COUNTY OF HARRIS		§



	The foregoing instrument was acknowledged before me on the ____ day of _________, 2021, by __________, the ___________ WELLS FARGO BANK N.A., a national banking association on behalf of said association.





						

	________________					
	NOTARY PUBLIC - THE STATE OF TEXAS		_________________________________________		Printed Name of Notary

My commission expires:__________________.

	


            OWNER:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

Stanley D. Cohen, Manager 









THE STATE OF _________	             §

             §

COUNTY OF ___________                     §



	BEFORE ME, the undersigned authority, on this day personally appeared Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.





	GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________, 2021.





												

						NOTARY PUBLIC in and for The State of ______

						_______________________________________	

						Printed Name of Notary

						My Commission Expires:____________________



 














					CITY:

	

SEAL/ATTEST:					CITY OF HOUSTON, TEXAS


                                          			__________________________
________________________			Sylvester Turner, Mayor

APPROVED:					COUNTERSIGNED:


                                      				___________________________       
Tom McCasland, Director			_________________, Controller
Housing and Community Development
Department



APPROVED AS TO FORM:		COUNTERSIGNATURE DATE:

		___________________________   
Senior Assistant City Attorney
LD# ____________________

				

						



	

STATE OF TEXAS	§

			§

COUNTY OF HARRIS	§



	The foregoing instrument was acknowledged before me on the ____ day of ____________________, 2021, by _____________________ for Sylvester Turner, Mayor of the CITY OF HOUSTON, a municipal corporation, on behalf of said corporation. 





							____________________________________

							Notary Public, State of Texas

							____________________________________

							Printed Name of Notary

					       My commission expires: __________
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ATTACHMENT K


TO LOAN AGREEMENT


ASSIGNMENT OF PROPERTY MANAGEMENT AGREEMENT


 ASSIGNMENT OF PROPERTY MANAGEMENT AGREEMENT


THIS ASSIGNMENT OF PROPERTY MANAGEMENT AGREEMENT (this "Assignment") is made as of _________, 2021 by and among, Heritage Senior Residences, LP, a limited partnership (“Owner”), and _______________________________________, having an address at  _______________________("Manager").

R E C I T A L S


A. Owner is the owner of the real property located at North East Corner of Center St. and Moy St., Houston TX 77007 ("Project") and is making certain improvements to the Project.

B. Manager is the property manager of the Project pursuant to that certain Property Management Agreement dated as of  _________________ between Owner and Manager (as from time to time amended in accordance with the terms thereof and hereof, the "Management Agreement").  

C. Owner has requested that the City of Houston, Texas (“City”) make a ELEVEN MILLION SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($11,700,000.00)  loan (“Loan”) to Owner to be used by Owner for the construction of a multifamily apartment complex.


D. The Loan will be (i) advanced pursuant to the terms of a certain Loan Agreement between City and Owner (as the same may be amended from time to time, the "Loan Agreement"); and (ii) secured by a Deed of Trust, Security Agreement and Financing Statement (“Deed of Trust”) covering the Project.

E. City has required, as a condition to making the Loan and as additional security for the obligations of Owner under the Loan, (i) that Owner assign to City all of Owner's right, title and interest in and to the Management Agreement; (ii) that Owner and Manager subordinate, to the extent herein provided, their respective right, title and interest in and to the Management Agreement to the liens and security interests securing performance of the Loan; and (iii) that Owner and Manager agree to the terms, covenants and conditions contained herein.


NOW, THEREFORE, in consideration of the mutual promises contained herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:


1. Terms.  Terms defined in the Loan Agreement have the same meanings when used herein unless otherwise defined herein or the context hereof otherwise requires.  

2. Assignment.  Subject to the terms and conditions hereof, to further secure the performance of the obligations under the Loan Agreement and documents executed in connection with or securing the Loan Agreement (“Loan Documents”), Owner hereby collaterally grants, transfers and assigns to City all of Owner's right, title and interest in, to and under the Management Agreement together with all right, power and authority of Owner to alter, modify or change the terms of the Management Agreement or to surrender, cancel or terminate the same, and Manager consents to such assignment pursuant to and in accordance with the agreements set forth herein.  So long as no Default exists under the Loan Agreement or any of the Loan Documents, Owner shall have the license to perform under and receive performance under the Management Agreement.  Neither this Assignment nor any action taken by City under or pursuant to this Assignment shall be deemed to impose any obligation or liability upon City to Manager under or with respect to the Management Agreement or any covenants of Owner thereunder; except that from and after the date upon which City (a) agrees in writing to assume performance of Owner's obligations under the terms of the Management Agreement, or (b) acquires title to the Project by foreclosure or othewise, Manager shall be entitled to the management fees and other sums provided in the Management Agreement which are due and payable after acquisition of the Project by City so long as Manager is performing its duties thereunder.


3. Representations and Warranties.  Owner and Manager hereby represent and warrant to City that as of the date hereof (a) the only agreement affecting the management of the Project (as more particularly set forth in the Management Agreement) is the Management Agreement, (b) the Management Agreement constitutes the full agreement between Owner and Manager, and there are no amendments thereto, (c) the Management Agreement is in full force and effect, and (c) neither Owner nor Manager is in default under the Management Agreement, and no event has occurred which, with the giving of notice and/or the passage of time would constitute a default thereunder.  Owner represents and warrants that but for this Assignment and the other Loan Documents and pursuant to the Senior Loan Documents (as defined by the Loan Agreement) if any, Owner has not transferred, assigned or encumbered, in whole or in part, the Management Agreement or any of Owner's rights or interests thereunder.  Owner further represents that Owner has not performed any act or executed any instrument which might prevent or limit City from proceeding under any of the terms and conditions hereof.  


4. Covenants.  


(a) Owner, at its sole cost and expense, shall fully perform every obligation under the Management Agreement by Owner to be performed, and shall enforce or secure the performance of every obligation of the Management Agreement by Manager to be performed for or on behalf of Owner (unless in Owner's good faith, prudent business judgment, it would not be in the best interest of the Project to do so and such obligation is not material).  Owner shall not waive or release Manager from Manager's obligations to be performed under the Management Agreement.  Owner shall not enter into any agreement other than the Management Agreement for the management of the Project.  Except pursuant to the Senior Loan Documents (if any), Owner will not transfer, assign or encumber, in whole or in part, the Management Agreement or any of Owner's rights or interests thereunder.  Any violation of any of such covenants on the part of Owner without the prior written consent of City shall constitute a Default entitling City to exercise the remedies available to it hereunder and under the Loan Documents.


(b) Owner and Manager shall not modify or amend, in any material respect, or terminate, the Management Agreement without City's prior written consent; provided, however, that in the event City is given written notice of Owner's default and opportunity to cure in accordance with the first sentence of Section 5 below and such default is not cured by Owner or City within the applicable time period, Manager shall be permitted (subject to the third sentence of Section 7) to terminate the Management Agreement in accordance with the provisions thereof.


(c) Owner and Manager hereby agree that notwithstanding any provision to the contrary set forth herein or in the Management Agreement, Manager shall not receive any management fee in excess of five percent (5.0%) of gross annual income at any time.

(d) At Owner's sole cost and expense, Owner shall appear in and defend any action or proceeding connected with the Management Agreement and shall pay all necessary costs and expenses of City, including reasonable attorneys' fees, in any such action or proceeding in which City may appear.


5. Default by Owner Under Management Agreement.  In the event of any material default by Owner under the Management Agreement, Manager shall give City written notice of such default, and City shall be permitted an opportunity (not less than forty-five (45) days from receipt of said notice) to cure such default by Owner, during which time Manager shall have no right to terminate the Management Agreement; provided, however, that City shall in no event be required to effect any such cure, and any cure by City shall not release Owner or Manager from any of its obligations under the Management Agreement.  City shall have the right to appear in and defend any action or proceeding purporting to affect the Project or the rights and powers of City hereunder.  Owner agrees to protect, defend, indemnify and hold City harmless from and against any and all losses, damages, claims, liabilities, costs, and expenses (including, but not limited to, reasonable attorneys' fees) incurred in connection with any such actions or measures taken by City or otherwise incurred in the exercise of any other rights or remedies of City under this Assignment.  Owner agrees that all sums so expended by City in curing any default by Owner, or in appearing in or defending any action or proceeding, or in taking any other action permitted hereby, in each case together with interest thereon at the Default Rate (as defined in the Loan Agreement) shall payable by Owner upon demand and shall be added to any obligations owing by Owner under the Loan Agreement and shall be secured by the Deed of Trust and any other security held for the Loan.


6. No Duty to Perform; Indemnity.  City shall not be obligated to perform or discharge, nor does it hereby undertake to perform or discharge, any obligation, duty or liability under the Management Agreement, or under or by reason of this Assignment, and Owner shall and does hereby indemnify and hold City harmless against and from any and all liability, loss or damage arising or occuring prior to foreclosure which City may or might incur under the Management Agreement or under or by reason of this Assignment and of and from any and all claims and demands whatsoever which may be asserted against it by reason of any alleged obligations or undertakings on its part to perform or discharge any of the terms, covenants or agreements contained in the Management Agreement, except as a result of or in connection with the gross negligence or willful misconduct of City.  Should City incur any such liability, loss or damage under the Management Agreement or under or by reason of this Assignment, or in the defense of any such claims or demands, except as a result of or in connection with the gross negligence or willful misconduct of City, the amount thereof, including costs, expenses and reasonable attorneys' fees, shall be secured by the Loan Documents, and Owner shall reimburse City therefor immediately upon demand, and upon the failure of Owner to do so, same shall constitute a Default and City may, upon thirty (30) days notice to Owner, if the amounts properly due and owing to City have not been paid, exercise the remedies available to it under the Loan Documents.

7. Subordination.  Manager hereby subordinates any and all right, title and interest it may now or in the future have in the Management Agreement and/or to receive payment of any management or other fees set forth therein to the liens and security interests securing the obligations under the Loan Agreement; provided, however, that until the occurrence of a Default, Owner shall be entitled to pay, and Manager shall be entitled to receive, the management fee in accordance with the terms of the Management Agreement.  Further, Manager agrees that any and all liens, rights, and interest owned, claimed, or held by it, in and to the Project, are and shall be in all respects subordinate to the lien and security interest created by the Deed of Trust.  In the event of any sale of the Project pursuant to foreclosure of the Deed of Trust, or a deed in lieu of foreclosure, Manager agrees that it will not exercise any rights it may have to terminate the Management Agreement by reason of such sale.  Notwithstanding the foregoing, Manager agrees that such foreclosure or deed in lieu of foreclosure shall operate to cut off, extinguish, and otherwise terminate all liens that Manager, and those claiming by, through, or under Manager, may now or hereafter have in and to the Project, and Manager agrees that City or any purchaser at a foreclosure sale under Deed of Trust lien may terminate the Management Agreement upon foreclosure or at any time thereafter.  


8. Default.  Upon the occurrence of a Default under the Loan Agreement or other Loan Documents or the occurrence of a default on the part of Owner hereunder or under the Management Agreement, then, without regard for the adequacy of the security for the Loan, City shall have the right (but not the obligation) to: (a) take possession of the Project and exercise and enjoy all right, title and interest of Owner under the Management Agreement; (b) whether or not possession of the Project is taken, to receive all funds, issues, and profits under the Management Agreement (other than management fee payable to and earned by Manager in accordance with the terms and provisions thereof) and apply the same, less costs and expenses of taking possession of the Project, operation and collection, including reasonable attorneys' fees, upon any obligations due under the Loan Documents whether or not then due and in such order as City may determine; (c) enforce or terminate (with or without cause) the Management Agreement; (d) require Owner to install substitute management acceptable to City; and (e) do any acts which City deems proper to protect the Project or City's security interest therein or lien thereon, and thereupon and without further notice to Owner, Owner shall not have any further rights under the Management Agreement which would conflict with, impair, or interfere with any rights of City hereunder.  Neither City's entering upon and taking possession of the Project nor the exercise of any of the aforesaid remedies shall cure or waive any such default on the part of Owner or waive, modify or affect any notice of default under the Loan Agreement or invalidate any act done pursuant to such notice.  Any exercise by City of the right to terminate the Management Agreement shall be without liability to City for payment of any fees, charges or otherwise, notwithstanding any provisions in the Management Agreement to the contrary.  After any such termination, City shall have the right to replace Manager with a manager selected by City in its sole discretion. Upon any termination of the Management Agreement, whether or not pursuant to this section, Manager agrees to deliver copies of all records, files, financial statements, and any other documents pertaining to management, construction, design and operation of the Project which are in the possession or under the control of Manager to Owner excluding, however, documents pertaining solely to the operation systems or procedures owned by Manager.


9. Notice by City.  A notice in writing by City to Manager advising Manager that a  Default exists and requesting that all future performance under the Management Agreement be made to City (or its agent), shall be construed by Manager as conclusive authority to Manager that such performance is to be made to City (or its agent) and Manager shall be fully protected in making such performance to City; and Owner hereby irrevocably constitutes and appoints City the attorney-in-fact and agent of Owner for the purpose of endorsing the consent of Owner on any such notice.  The foregoing power is coupled with an interest and shall survive the liquidation, bankruptcy or insolvency of Owner.


10. Attornment by Manager.  Manager hereby agrees that in the event of notification to Manager by City that City has acquired possession of the Project or obtained the appointment of a receiver for same, Manager shall, at City's request, attorn to City as owner thereunder; provided, however, that in no event shall City be liable for, or be obligated to cure, any default of Owner occurring prior to the date of such notification.


11. No Limitations.  Owner and Manager agree that (a) nothing in this Assignment shall be construed to limit or restrict in any way the rights and powers granted to City under any of the Loan Documents, and (b) an action to foreclose may be commenced, notwithstanding that Owner continues in possession of the Project, both real and personal, herein referred to, and continues to collect the rents, issues and profits thereof.

12. No Waiver.  This Assignment can be extended, modified or amended only in writing executed by Manager and Owner and consented to by the City, and none of the rights or benefits of City can be waived permanently except in a written document executed by City.  City's rights, powers, privileges and remedies under or in connection with this Assignment are cumulative and not exclusive and shall not be waived, precluded or limited by any failure or delay in the exercise thereof or by the parties exercise thereof or by any course of dealing between Manager and/or Owner and City.  No notice to or demand on Manager or Owner in any case shall entitle Manager or Owner to any other or further notice or demand in similar or other circumstances or constitute a waiver of the right of City to any other or further action in any circumstances without notice or demand.


13. Counterparts.  This Assignment and any amendments, waivers, consents or supplements hereto or in connection herewith may be executed, including by transmission of facsimile, in any number of counterparts and by different parties hereto in separate counterparts, each of which when so executed and delivered shall be deemed an original, but all of such counterparts together shall constitute but one and the same instrument; signature pages may be detached from multiple separate counterparts and attached to a single counterpart so that all signature pages are physically attached to the same document.  In the event this Assignment or any amendment, waiver, consent or supplement shall have been executed by transmission of facsimile, any party may request that the parties thereto execute original documents for record purposes, but no failure of any party to do so shall invalidate or in any other way affect the validity of such document.  This Assignment shall become effective upon the execution of a counterpart hereof by each of the parties hereto and receipt by the parties of written or telephonic notification of such execution and authorization of delivery thereof.


14. Descriptive Headings; Recitals.  The descriptive headings used in this Assignment are for convenience only and shall not be deemed to affect the meaning or construction of any provision hereof.  The Recitals set forth at the beginning of this Assignment are hereby incorporated into the substantive provisions of this Assignment.


15. Notices.  Any notice, report, demand or other instrument authorized or required to be given or furnished hereunder shall be given in conformity with the terms and conditions of the Loan Agreement and to the parties hereto at the addresses set forth above.


16. Benefit of Agreement.  This Assignment shall be binding upon each party hereto and its successors and assigns, and shall inure to the benefit of Owner, City, and Manager and their respective successors and/or assigns, except the rights and remedies of Owner, City, and Manager under this Assignment shall not inure to the benefit of (a) any purchaser of the Project at a foreclosure sale, (b) any Person taking title to the Project by deed in lieu of foreclosure, or (c) any successor or assign of any Person described in clauses (a) and (b) above, except that Owner's, City's, and Manager's rights shall inure to the benefit of the parties described in clauses (a), (b) and (c) hereof if such parties are City (including, for these purposes, its successors and assigns as holder of the Loan Documents), and any participant's or any of City's (or such successors, assigns, beneficiaries or participant's) affiliates or nominees.


17. Inconsistencies.  In the event of any inconsistency between the terms and conditions hereof and the terms of the Management Agreement, the terms and conditions set forth herein shall govern.


18. Severability.  In the event that any of the covenants, agreements, terms or provisions contained herein shall be invalid, illegal or unenforceable in any respect, the validity of the remaining covenants, agreements, terms and provisions contained herein shall be in no way affected, prejudiced or disturbed thereby.


19. Further Assurances.  At any time, and from time to time, upon City's request, Owner and Manager shall make, execute and deliver, or cause to be made, executed and delivered, to City and, where appropriate, shall cause to be recorded or filed, and from time to time thereafter to be re-recorded and refiled, at such time and in such offices and places as shall be deemed desirable by City, such documents and/or instruments as City may consider necessary or desirable in order to effectuate, or to continue and preserve, the obligations of Owner and Manager under this Assignment.  Upon any failure by either Owner or Manager to do so, City may make, execute, record, file, re-record or refile any and all such documents and/or instruments for and in the name of either Owner or Manager, and Owner and Manager hereby irrevocably appoint (which appointment is coupled with an interest with full power of substitution) City the agent and attorney-in-fact of either Owner or Manager to do so; and Owner and Manager shall reimburse City, on demand, for all costs and expenses (including reasonable attorneys' fees and expenses) incurred by City in connection therewith.


20. Choice of Law and Venue.  THIS ASSIGNMENT SHALL BE CONSTRUED IN ACCORDANCE WITH AND GOVERNED BY THE LAWS (BUT NOT THE RULES GOVERNING CONFLICTS OF LAWS) OF THE STATE OF TEXAS AND SHALL BE PERFORMABLE IN HARRIS COUNTY, TEXAS.  


21. WAIVER OF JURY TRIAL. THE PARTIES TO THIS ASSIGNMENT HEREBY, UNCONDITIONALLY AND VOLUNTARILY, WITH AND UPON THE ADVICE OF COUNSEL, WAIVE, RELINQUISH AND FOREVER FORGO THE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING BASED UPON, OR ARISING OUT OF, OR IN ANY WAY RELATING TO THIS ASSIGNMENT.

22. Electronic Signatures. This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.

SIGNATURE PAGE

ASSIGNMENT OF PROPERTY MANAGEMENT AGREEMENT

IN WITNESS WHEREOF, each of the parties hereto has executed and delivered this Assignment or has caused the same to be executed and delivered by its duly authorized representative as of the date first above written.


OWNER:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 


MANAGER:



_______________________________ 


By: _____________________________



Name: __________________________




Title: ____________________________
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ATTACHMENT L


TO LOAN AGREEMENT


ASSIGNMENT OF ARCHITECT'S
CONTRACT, PLANS AND SPECIFICATIONS, AND CONSENT 


ASSIGNMENT OF ARCHITECT'S
CONTRACT, PLANS AND SPECIFICATIONS, AND CONSENT 

Heritage Senior Residences, LP, a Texas limited partnership ("Borrower"), whose mailing address is: 161 NW 6th Street, Suite 1020, Miami, FL 33136 pursuant to that certain Loan Agreement (as heretofore amended, extended, modified or renewed, the "City Loan Agreement"), between the Borrower and THE CITY OF HOUSTON ("City"), whose mailing address is c/o Department of Housing and Community Development, 2100 Travis St, 9th Floor, Houston, TX 77002, Attention: Director, which City Loan Agreement evidences the loan made by City to Borrower in the original principal amount of $11,700,000.00 ("City Loan"), the proceeds of which are to be utilized by Borrower for the construction of the project located at the North East Corner of Center St. and Moy St., Houston TX 77007 ("Project")  which City Loan is secured by a Deed of Trust on the Project, hereby transfers, assigns and conveys to City, and the successors and assigns of City, all of the right, title and interest of Borrower in and to that certain architect contract by and between Borrower and______________________ ("Architect"), dated __________, 2021 ("Contract") and in and to those certain architectural drawings and plans and specifications ("Plans and Specifications") therefor, all inclusive, all of which were prepared by Architect, a true and correct copy of the Contract and Plans and Specifications having been deposited with and held by City.  Upon the satisfaction in full of the obligations of Borrower to City evidenced by the City Loan Agreement and the Restrictive Covenants and other documents executed in connection therewith (“City Loan Documents”), this Assignment of Architect's Contract, Plans and Specifications, and Consent ("Assignment") shall become null and void.  


Borrower and Architect, by executing the Consent to this Assignment which follows this Assignment, agree that City does not assume any of Borrower's obligations or duties concerning the Contract and Plans and Specifications, including, but not limited to, the obligation to pay for the preparation of the Contract and Plans and Specifications, until and unless City shall exercise its rights, granted hereby, to the use of the Contract and Plans and Specifications. 


Borrower hereby irrevocably constitutes and appoints City as its attorney‑in‑fact to demand, receive and enforce Borrower's rights with respect to the Contract and Plans and Specifications, to give appropriate receipts, releases and satisfactions for and on behalf of Borrower and to do any and all acts in the name of Borrower or in the name of City with the same force and effect as Borrower could do if this Assignment had not been made.


City shall not exercise any rights hereunder unless a Default shall have occurred, as such is defined in the City Loan Documents.


Unless a Senior Loan is to be utilized to fund a portion of the Project Improvements (as defined in the City Loan Agreement), Borrower hereby represents and warrants to City that no previous assignment of its interest in the Contract and Plans and Specifications has been made; and Borrower agrees not to assign, sell, pledge, transfer, mortgage or otherwise encumber its interest in the Contract and Plans and Specifications so long as this Assignment is in effect.

Capitalized terms utilized herein which are not defined herein shall have the meaning specified in the City Loan Agreement.

This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.

[THE BALANCE OF THIS PAGE IS INTENTIONALLY LEFT BLANK]


Signature Page


Assignment of Architect’s Contracts, Plans and Specifications and Consent 


DATED to be effective as of ___________________, 2021.




BORROWER:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

 [ARCHITECT'S CONSENT FOLLOWS]


CONSENT OF ARCHITECT


The undersigned ("Architect") represents to City that (i) to the best of Architect's knowledge, the Plans and Specifications are the plans and specifications to be used in the actual construction of the Project; (ii) Architect, or all applicable principals or agents of Architect, are duly licensed to perform, conduct and engage in such activities and business as are contemplated under the Contract in the jurisdiction or jurisdictions where such activities, business or work is to be performed and in which the Project is, or will be, located or constructed; (iii) the Project has been designed, as evidenced by the Plans, in accordance with all applicable architectural barriers law including, without limitation, the Americans With Disabilities Act (42 U.S.C. §§ 12131-12165; 47 U.S.C. §§ 155, 201, 218 and 255), The Architectural Barriers Act of 1968 (42. U.S.C. §§ 415-4157), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794 et seq.) and Tex. Gov’t Code Ann. § 469.001 et seq., as amended, ordinances, rules and regulations, and that all permits, certificates or other licenses evidencing same have been obtained and will be delivered to City upon request therefore; and (iv) the Contract is in full force and effect and is valid, binding and enforceable against Architect in accordance with its terms and there is no default by Architect thereunder.


Architect hereby expressly consents to the above and foregoing Assignment and agrees that, in the event of any default by Borrower under the City Loan Agreement or any City Loan Document executed pursuant thereto, City is authorized to use the Contract and Plans and Specifications for the purpose of the inspection or completion of the construction of the Project and for the maintenance and protection of the Project contemplated by the City Loan Agreement.


To induce City to enter into the City Loan Agreement with Borrower, Architect hereby agrees that all of the liens which Architect may have or be entitled to either against such Contract and Plans and Specifications or against the Project contemplated by the City Loan Agreement (including the real property described in Exhibit A attached hereto and incorporated herein by reference) shall be and are hereby made subordinate and inferior to the Deed of Trust and other liens and security interests securing the performance of the City Loan.

Architect acknowledges that City is relying and is entitled to rely on Architect's professional skill and competence in the provision of construction management services under the Contract.  

This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.


DATED to be effective as of   __________, 2021.


ARCHITECT:







______________________________








By: __________________________







Name :________________________








Title: _________________________


Exhibit List


Exhibit A ‑ Legal Description
 


EXHIBIT A


LEGAL DESCRIPTION
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ATTACHMENT M


TO LOAN AGREEMENT


ASSIGNMENT OF CONSTRUCTION
CONTRACT, PLANS AND SPECIFICATIONS, AND CONSENT 


ASSIGNMENT OF CONSTRUCTION
CONTRACT, PLANS AND SPECIFICATIONS, AND CONSENT

Heritage Senior Residences, LP, a Texas limited partnership ("Borrower"), whose mailing address is: 161 NW 6th Street, Suite 1020, Miami, FL 33136 pursuant to that certain Loan Agreement (as heretofore amended, extended, modified or renewed, the "City Loan Agreement"), between the Borrower and THE CITY OF HOUSTON ("City"), whose mailing address is c/o Department of Housing and Community Development, 2100 Travis St, 9th Floor, Houston, TX 77002, Attention: Director, which City Loan Agreement evidences the loan made by City to Borrower in the original principal amount of $11,700,000.00 ("City Loan"), the proceeds of which are to be utilized by Borrower for the construction of the project located at the North East Corner of Center St. and Moy St., Houston TX 77007 ("Project") which City Loan is secured by a Deed of Trust on the Project, hereby transfers, assigns and conveys to City, and the successors and assigns of City, all of the right, title and interest of Borrower in and to that certain construction contract by and between Borrower and  Gulf Coast Community Builders, LLC ("Contractor"), a true and correct copy of the Contract having been deposited with and held by City.  Upon the payment and satisfaction in full of the obligations of Borrower to City evidenced by the City Loan and the loan documents executed in connection with or securing the City Loan (“City Loan Documents”) and upon delivery of written confirmation by City of such payment and satisfaction, this Assignment of Construction Contract, and Consent ("Assignment") shall become null and void.  

Borrower and Contractor, by executing the Consent to this Assignment which follows this Assignment, agree that City does not assume any of Borrower's obligations or duties concerning the Contract, including, but not limited to, the obligation to pay for the preparation of the Contract, until and unless City shall exercise its rights, granted hereby, to the use of the Contract. 


Borrower hereby irrevocably constitutes and appoints City as its attorney‑in‑fact to demand, receive and enforce Borrower's rights with respect to the Contract to give appropriate receipts, releases and satisfactions for and on behalf of Borrower and to do any and all acts in the name of Borrower or in the name of City with the same force and effect as Borrower could do if this Assignment had not been made.


City shall not exercise any rights hereunder unless a Default shall have occurred, as such is defined in the City Loan Documents.


Unless a Senior Loan is to be utilized to fund a portion of the Project Improvements (as defined in the City Loan Agreement), Borrower hereby represents and warrants to City that no previous assignment of its interest in the Contract has been made; and Borrower agrees not to assign, sell, pledge, transfer, mortgage or otherwise encumber its interest in the Contract so long as this Assignment is in effect.

Capitalized terms utilized herein which are not defined herein shall have the meaning specified in the City Loan Agreement.

This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.


[THE BALANCE OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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Assignment of Construction Contract and Consent


DATED to be effective as of _____________, 2021.






BORROWER:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

 [CONTRACTOR'S CONSENT FOLLOWS]


CONSENT OF CONTRACTOR


The undersigned ("Contractor") represents to THE CITY OF HOUSTON ("City") that the Contract (as defined in that certain Assignment of Construction Contract and Consent (“Assignment") which immediately precedes this Consent of Contractor (this "Consent") is the contract to be used in the actual construction and completion of the work for the Project; and Contractor hereby expressly consents to the above and foregoing Assignment and agrees that, in the event of any Default by Borrower under the City Loan Agreement or any document or instrument executed pursuant thereto, City is authorized to use the Contract for the purpose of completing construction work for the Project contemplated by the City Loan Agreement.


Contractor acknowledges that City is relying and is entitled to rely on Contractor's professional skill and competence in the provision of construction services under the Contract.  To induce City to enter into the City Loan Agreement and the other City Loan Documents with Borrower, Contractor hereby agrees that all of the liens which Contractor may have or be entitled to either against such Contract or against the Project contemplated by the City Loan Documents (including the real property described in Exhibit A attached hereto and incorporated herein by reference) shall be and are hereby made subordinate and inferior to the Deed of Trust and liens and security interests of the  liens and security interests securing the payment of the loan or loans to be made pursuant to the Loan Documents.

This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.


DATED to be effective as of   _________, 2021.


CONTRACTOR:







kcg construction, llc







GULF COAST COMMUNITY BUILDERS, LLC

By: _____________________________
Name:  __________________________






Title:     __________________________

Exhibit List


Exhibit A ‑ Legal Description



EXHIBIT A


LEGAL DESCRIPTION
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ATTACHMENT N


TO LOAN AGREEMENT


ENVIRONMENTAL INDEMNITY AGREEMENT


ENVIRONMENTAL INDEMNITY AGREEMENT


This ENVIRONMENTAL INDEMNITY AGREEMENT ("Environmental Indemnity Agreement") is executed effective as of ____________, 2021, by Heritage Senior Residences, LP, a Texas limited partnership ("Indemnitor"), for the benefit of THE CITY OF HOUSTON ("Lender"). 

W I T N E S S E T H:



WHEREAS, Lender is making a loan ("Loan") to Indemnitor in the amount of ELEVEN MILLION SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($11,700,000.00) and further evidenced by that certain Loan Agreement entered into by and between Lender and Indemnitor ("Loan Agreement"), secured, inter alia, by a Deed of Trust, Security Agreement and Financing Statement ("Deed of Trust") which Indemnitor has executed and delivered to Tom McCasland, as Trustee ("Trustee"), for the benefit of Lender, covering certain real property ("Land") described in Exhibit "A" attached hereto, together with the improvements, buildings, facilities located thereon and certain personal property described in the Deed of Trust (the Land, together with said improvements, buildings, facilities and personal property referred to herein as the "Property"). The Loan Agreement, the  note evidencing the Loan, the Deed of Trust, this Environmental Indemnity Agreement and all other documents or instruments evidencing, securing or pertaining to the Loan shall be collectively referred to as the "Loan Documents"; and

WHEREAS, as a material inducement in order for Lender to make the Loan to Indemnitor, Indemnitor has agreed to execute and deliver this Environmental Indemnity Agreement to and for the benefit of Lender.


NOW, THEREFORE, for and in consideration of the making of the Loan by Lender to Indemnitor, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged and confessed, Indemnitor hereby agrees as follows:


A G R E E M E N T:


Article I. DEFINITIONS




The following terms shall have the defined meanings ascribed to such terms, as set forth below:


"Environmental Laws" shall mean any federal, state, or local law, statute, ordinance, or regulation, whether now or hereafter in effect, pertaining to health, industrial hygiene, or the environmental conditions on, under, or about the Mortgaged Property, including without limitation, the following, as now or hereafter amended:  Comprehensive Environmental Response, Compensation, and Liability Act of 1980 ("CERCLA"), 42 U.S.C. § 9601 et seq., as amended by the Superfund Amendments and Reauthorization Act of 1986 (“SARA”), Pub. L. 99-499, 100 Stat. 1613; Resource, Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6901 et seq. as amended by the Superfund Amendments and Reauthorization Act of 1986 ("SARA"), Pub. L. 99‑499, 100 Stat. 1613; the Toxic Substances Control Act, 15 U.S.C. § 2601 et seq.; Emergency Planning and Community Right to Know Act of 1986, 42 U.S.C. § 1101 et seq.; Clean Water Act ("CWA"), 33 U.S.C. § 1251 et seq.; Clean Air Act ("CAA"), 42 U.S.C. § 7401 et seq.; Federal Water Pollution Control Act ("FWPCA"), 33 U.S.C. § 1251 et seq.; any related federal laws and authorities as required by the Housing and Community Development Act of 1974, as listed in 24 CFR § 58 et seq.; and any corresponding state laws or ordinances including but not limited to the Texas Water Code ("TWC") § 26.001 et seq.; Texas Health & Safety Code ("THSC") § 361.001 et seq.; Texas Solid Waste Disposal Act, Tex. Rev. Civ. Stat. Ann. art. 4477‑7; and regulations, rules, guidelines, or standards promulgated pursuant to such laws, statutes and regulations, as such statutes, regulations, rules, guidelines, and standards are amended from time to time.


“Environmental Report” shall mean the Phase I environmental report delivered to the Lender in connection with the Loan.

"Hazardous Substances" shall mean any substance, product, waste, or other material which is or becomes listed, regulated, or addressed as being a toxic, hazardous, polluting, or similarly harmful substance under any Environmental Law, including without limitation:  (i) any substance included within the definition of "hazardous waste" pursuant to Section 1004 of RCRA; (ii) any substance included within the definition of "hazardous substance" pursuant to Section 101 of CERCLA; (iii) any substance included within (a) the definition of "regulated substance" pursuant to Section 26.342(9) of TWC; or (b) the definition of "hazardous substance" pursuant to Section 361.003(13) of THSC; (iv) asbestos; (v) polychlorinated biphenyls; (vi) petroleum products; (vii) underground storage tanks, whether empty, filled or partially filled with any substance; (viii) any radioactive materials, urea formaldehyde foam insulation or radon; (ix) any substance included within the definition of "waste" pursuant to Section 30.003(b) of TWC or "pollutant" pursuant to Section 26.001(13) of TWC; and (x) any other chemical, material or substance, the exposure to which is prohibited, limited or regulated by any Governmental Authority on the basis that such chemical, material or substance is toxic, hazardous or harmful to human health or the environment.


"Hazardous Substances Contamination" shall mean the contamination (whether presently existing or hereafter occurring) of the improvements, facilities, soil, groundwater, air or other elements on or of the Property by Hazardous Substances, or the contamination of the buildings, facilities, soil, groundwater, air or other elements on or of any other property as a result of Hazardous Substances at any time (whether before or after the date of the Note) emanating from the Property.


Article II. 
REPRESENTATIONS AND WARRANTIES


Except as provided in the Environmental Report, Indemnitor unconditionally represents and warrants to Lender as follows:


(a) The Property does not contain any Hazardous Substances, and the Property is not subject to any Hazardous Substances Contamination.


(b) The Property and the operations conducted thereon do not violate any applicable law, statute, ordinance, rule, regulation, order, or determination of any governmental authority or any Environmental Laws.


(c) All notices, permits, licenses, or similar authorizations, if any, required to be obtained or filed in connection with the ownership, operation, or use of the Property, including, without limitation, the past or present generation, treatment, storage, disposal, or release of any Hazardous Substances into the environment, have been duly obtained or filed.


(d) Neither Indemnitor nor, to the best knowledge of Indemnitor, any other person, including, but not limited, to any predecessor owner, tenant, licensee, occupant, user, or operator of all or any portion of the Property, has ever undertaken, caused, permitted, authorized, or suffered the presence, use, manufacture, handling, generation, transportation, storage, treatment, discharge, release, burial, or disposal on, under, from or about the Property of any Hazardous Substances or the transportation to or from the Property of any Hazardous Substances.


(e) To Indemnitor's knowledge, no property adjoining the Property is or has ever been used for the disposal, storage, treatment, processing, manufacturing or other handling of Hazardous Substances, nor, to Indemnitor's knowledge, is any other property adjoining the Property affected by Hazardous Substances Contamination.


(f) Neither Indemnitor nor, to the best knowledge of Indemnitor, any other person, including, but not limited, to any predecessor owner, tenant, licensee, occupant, user, or operator of all or any portion of the Property, has ever undertaken, caused, permitted, authorized, or suffered the presence, use, manufacture, handling, generation, transportation, storage, treatment, discharge, release, burial, or disposal of any Hazardous Substances on, under, from or about any other real property, all or any portion of which is legally or beneficially owned (or any interest or estate therein which is owned) by Indemnitor in any jurisdiction now or hereafter having in effect a so‑called "superlien" law or ordinance or any part thereof, the effect of which law or ordinance would be to create a lien on the Property to secure any obligation in connection with the "superlien" law of such other jurisdiction.


(g) To Indemnitor's knowledge, no inquiry, investigation, administrative order, consent order and agreement, litigation or settlement is proposed, threatened, anticipated or in existence with respect to any allegations that there has been, there is currently, or there is a threat of a presence, release, threat of release, placement of any Hazardous Substances on, under, from or about the Property, or the manufacture, handling, generation, transportation, storage, treatment, discharge, burial, or disposal of any Hazardous Substances on, under, from or about the Property, or the transportation of any Hazardous Substances to or from the Property.  Indemnitor has not received any notice, and has no actual or constructive knowledge, that any governmental authority has determined, or threatens to determine, or is investigating any allegations that there has been, there is currently, or there is a threat of a presence, release, threat of release, placement of any Hazardous Substances on, under, from or about the Property, or the manufacture, handling, generation, transportation, storage, treatment, discharge, burial, or disposal of any Hazardous Substances on, under, from or about the Property, or the transportation of any Hazardous Substances to or from the Property.


(h) Indemnitor has taken all steps reasonably necessary to determine that no Hazardous Substances have been generated, treated, placed, held, located, or otherwise released on, under, from, or about the Property.

Article III. COVENANTS


Indemnitor unconditionally covenants that and agrees with Lender as follows:


(a) Indemnitor will not use, generate, manufacture, produce, store, release, discharge, treat, or dispose of on, under, from or about the Property or transport to or from the Property any Hazardous Substances or allow any other person or entity to do so.


(b) Indemnitor will keep and maintain the Property in compliance with, and shall not cause or permit the Property to be in violation of, any Environmental Law.


(c) Indemnitor will establish and maintain, at Indemnitor's sole expense, a system to assure and monitor continued compliance with Environmental Laws and the exclusion of Hazardous Substances from the Property, by any and all owners or operators, including tenants, of the Property, which system shall include annual reviews of such compliance by employees or agents of Indemnitor who are familiar with the requirements of the Environmental Laws and, at the request of Lender no more than once each year, a detailed review of such compliance of the environmental condition of the Property (the "Environmental Report") in scope satisfactory to Lender by an environmental consulting firm approved in advance by Lender; provided, however, that if any Environmental Report indicates any violation of any Environmental Laws or a need for remedial work ("Remedial Work"), such system shall include at the request of Lender a detailed review of the status of such violation (a "Supplemental Report") by such environmental consultant.  Indemnitor shall furnish an Environmental Report or such Supplemental Report to the Lender within sixty (60) days after Lender so requests, together with such additional information as Lender may reasonably request.


(d) Indemnitor will give prompt written notices to Lender of:  (i) any proceeding or inquiry by any governmental or nongovernmental entity or person with respect to the presence of any Hazardous Substances on, under, from or about the Property, the migration thereof from or to other property, the disposal, storage, or treatment of any Hazardous Substances generated or used on, under or about the Property, (ii) all claims made or threatened by any third party against Indemnitor or the Property or any other owner or operator, including a tenant, of the Property relating to any loss or injury resulting from any Hazardous Substances, and (iii) Indemnitor's discovery of any occurrence or condition on any real property adjoining or in the vicinity of the Property that could cause the Property or any part thereof to be subject to any investigation or cleanup of the Property pursuant to any Environmental Laws.


(e) Indemnitor will permit Lender to join and participate in, as a party if it so elects, any legal proceedings or actions initiated with respect to the Property in connection with any Environmental Laws or Hazardous Substances, and Indemnitor shall pay all attorneys' fees incurred by Lender in connection therewith.


(f) In the event that any Remedial Work is reasonably necessary or desirable, Indemnitor shall commence and thereafter diligently prosecute to completion all such Remedial Work within thirty (30) days after written demand by Lender for performance thereof (or such shorter period of time as may be required under any Environmental Laws).  All Remedial Work shall be performed by contractors approved in advance by Lender, and under the supervision of a consulting engineer approved by Lender.  All costs and expenses of such Remedial Work shall be paid by Indemnitor including, without limitation, Lender's reasonable attorneys' fees and costs incurred in connection with monitoring or review of such Remedial Work.  In the event Indemnitor shall fail to timely commence, or cause to be commenced, or fail to diligently prosecute to completion, such Remedial Work, Lender may, but shall not be required to, cause such Remedial Work to be performed, and all costs and expenses thereof, or incurred in connection therewith, shall become part of the indebtedness secured by the Deed of Trust (“Indebtedness”) and shall be payable to Lender upon demand.

Article IV.  DEFAULT


The term "Default", as used herein, shall mean the occurrence at any time and from time to time, of any one or more of the following:


(a) If either Indemnitor or Lender acquires knowledge or receives notice that Hazardous Substances or Hazardous Substances Contamination exists in, on, about or under any of the Property, and Indemnitor fails, within thirty (30) days after acquisition of such knowledge or of such notice, to commence and thereafter diligently prosecute to completion any necessary remedial actions in compliance with Environmental Laws.


(b) If any representation or warranty contained herein shall be false or misleading, or erroneous in any material respect.


Article V. REMEDIES



If a Default shall occur, Lender may, at Lender's sole election and by or through Trustee or otherwise, exercise any or all of the following:

(a) Declare all unpaid amounts under the Loan and any other unpaid portion of the Indebtedness immediately due and payable, without further notice, presentment, protest, demand or action of any nature whatsoever (each of which is hereby expressly waived by Indemnitor), whereupon the same shall become immediately due and payable.


(b) Exercise any and all other rights, remedies and recourses granted under the Loan Documents or as may be now or hereafter existing in equity or at law, by virtue of statute or otherwise, including actions for damages and specific performance.

Article VI. SITE ASSESSMENTS


If Lender shall ever have reason to believe that there are Hazardous Substances or Hazardous Substances Contamination affecting any of the Property, Lender (by its officers, employees and agents) at any time and from time to time, either prior to or after the occurrence of an Event of Default, may contract for the services of persons (the "Site Reviewers") to perform environmental site assessments ("Site Assessments") on the Property for the purpose of determining whether there exists on the Property any environmental condition which could result in any liability, cost or expense to the owner, occupier or operator of such Property arising under any state, federal or local law, rule or regulation relating to Hazardous Substances.  The Site Assessments may be performed at any time or times, upon reasonable notice, and under reasonable conditions established by Indemnitor which do not impede the performance of the Site Assessments.  The Site Reviewers are hereby authorized to enter upon the Property for such purposes.  The Site Reviewers are further authorized to perform both above and below the ground testing for environmental damage or the presence of any Hazardous Substances on the Property and such other tests on the Property as may be necessary to conduct the Site Assessments in the reasonable opinion of the Site Reviewers.  Indemnitor will supply to the Site Reviewers such historical and operational information regarding the Property as may be reasonably requested by the Site Reviewers to facilitate the Site Assessments and will make available for meetings with the Site Reviewers appropriate personnel having knowledge of such matters.  On request, Lender shall make the results of such Site Assessments fully available to Indemnitor, which (prior to a Default) may at its election participate under reasonable procedures in the direction of such Site Assessments and the description of tasks of the Site Reviewers.  The cost of performing such Site Assessments shall be paid by Indemnitor upon demand of Lender and any such obligations shall be Indebtedness secured by the Deed of Trust.

Article VII. INDEMNIFICATION


REGARDLESS OF WHETHER ANY SITE ASSESSMENTS ARE CONDUCTED HEREUNDER, INDEMNITOR SHALL JOINTLY AND SEVERALLY PROTECT, INDEMNIFY, AND HOLD HARMLESS TRUSTEE AND LENDER, THEIR RESPECTIVE PARENTS, SUBSIDIARIES, DIRECTORS, OFFICERS, EMPLOYEES, REPRESENTATIVES, AGENTS, SUCCESSORS, AND ASSIGNS FROM AND AGAINST ANY AND ALL LOSS, DAMAGE, COSTS, EXPENSE, ACTION, CAUSES OF ACTION, OR LIABILITY (INCLUDING ATTORNEYS' FEES AND COSTS) DIRECTLY OR INDIRECTLY ARISING FROM OR ATTRIBUTABLE TO THE USE, GENERATION, MANUFACTURE, PRODUCTION, STORAGE, RELEASE, THREATENED RELEASE, DISCHARGE, DISPOSAL, OR PRESENCE OF ANY HAZARDOUS SUBSTANCES ON, UNDER, ABOUT OR FROM THE PROPERTY, WHETHER KNOWN OR UNKNOWN AT THE TIME OF THE EXECUTION HEREOF AND REGARDLESS OF WHETHER OR NOT CAUSED BY, OR WITHIN THE CONTROL OF INDEMNITOR, INCLUDING WITHOUT LIMITATION (I) DAMAGES FOR PERSONAL INJURY, OR INJURY TO PROPERTY OR NATURAL RESOURCES OCCURRING UPON OR OFF THE PROPERTY, FORESEEABLE OR UNFORESEEABLE, INCLUDING, WITHOUT LIMITATION, THE COST OF DEMOLITION AND REBUILDING OF ANY IMPROVEMENTS ON THE REAL PROPERTY, INTEREST AND PENALTIES; (II) THE COSTS OF ANY REQUIRED OR NECESSARY ENVIRONMENTAL INVESTIGATION OR MONITORING, ANY REPAIR, CLEANUP, OR DETOXIFICATION OF THE PROPERTY, AND THE PREPARATION AND IMPLEMENTATION OF ANY CLOSURE, REMEDIAL, OR OTHER REQUIRED PLANS INCLUDING FEES INCURRED FOR ATTORNEYS, CONSULTANTS, CONTRACTORS, EXPERTS AND LABORATORIES; AND (III) LIABILITY TO ANY THIRD PERSON OR ANY GOVERNMENTAL AUTHORITY TO INDEMNIFY SUCH PERSON OR GOVERNMENTAL AUTHORITY FOR COST EXPENDED IN CONNECTION WITH THE ITEMS REFERENCED IN SUBPARAGRAPH (II) IMMEDIATELY ABOVE.  THIS COVENANT AND THE INDEMNITY CONTAINED HEREIN SHALL SURVIVE THE RELEASE OF THE LIEN OF THE DEED OF TRUST, OR THE EXTINGUISHMENT OF THE LIEN OF THE DEED OF TRUST BY FORECLOSURE OR ACTION IN LIEU THEREOF AND SHALL CONTINUE IN EFFECT SO LONG AS A VALID CLAIM MAY BE LAWFULLY ASSERTED AGAINST LENDER.

Article VIII. 
LENDER'S RIGHT TO REMOVE HAZARDOUS MATERIALS


Lender shall have the right but not the obligation, without in any way limiting Lender's other rights and remedies under the Loan Documents, to enter onto the Property or to take such other actions as it deems necessary or advisable to clean up, remove, resolve or minimize the impact of, or otherwise deal with, any Hazardous Substances or Hazardous Substances Contamination on the Property following receipt of any notice from any person or entity asserting the existence of any Hazardous Substances or Hazardous Substances Contamination pertaining to the Property or any part thereof which, if true, could result in an order, notice, suit, imposition of a lien on the Property or other action and/or which, in Lender's reasonable opinion, could jeopardize Lender's security under the Loan Documents; provided, however, Lender shall have no right to proceed with any of the rights granted to it in this paragraph until Lender has provided Indemnitor with written notice of Lender's intent to take any of the actions described in this paragraph and Indemnitor fails to commence within thirty (30) days following Indemnitor's receipt of such notice and diligently proceeds thereafter to complete all action necessary to clean‑up, remove or resolve any of the foregoing.  All reasonable costs and expenses paid or incurred by Lender in the exercise of any such rights shall be included in the indebtedness secured by the Loan Documents and shall be payable by Indemnitor upon demand.


Article IX. MISCELLANEOUS


This Environmental Indemnity Agreement are joint, several and unconditional and shall not be subject to any exculpation, non‑recourse or other limitation of liability provisions in the Loan Documents, and Indemnitor acknowledges that its obligations under this Environmental Indemnity Agreement are not limited by such exculpation, non‑recourse or similar limitation of liability provisions in the Loan Documents (if any).


Those costs, damages, liabilities, losses, claims, expenses (including attorneys' fees and disbursements) for which Lender is indemnified hereunder shall be reimbursable to Lender after being paid by Lender, and Indemnitor shall pay such costs, expenses, damages, liabilities, losses, claims, expenses (including attorneys' fees and disbursements) to Lender within ten (10) days after notice from Lender itemizing the amounts paid to the date of such notice.  In addition to any remedy available for failure to periodically pay such amounts, such amounts shall thereafter bear interest at the Default Rate (as defined in the Note) of interest specified in the Loan Documents.  Payment by Lender shall not be a condition precedent to the obligations of Indemnitor under this Environmental Indemnity Agreement.


Any notice, communication, request or other documents or demand permitted or required hereunder shall be in writing and given in accordance with the provisions of the Loan Documents.


THIS ENVIRONMENTAL INDEMNITY AGREEMENT SHALL BE GOVERNED BY THE LAWS OF THE STATE OF TEXAS APPLICABLE TO CONTRACTS MADE AND TO BE PERFORMED IN TEXAS PROVIDED, HOWEVER, THAT EITHER FEDERAL LAW OR, TO THE EXTENT FEDERAL LAW DOES NOT APPLY, THE LAW OF THE SITUS OF THE PROPERTY SHALL BE APPLIED TO DETERMINE THE COMPLIANCE OF THE PROPERTY WITH ENVIRONMENTAL LAWS.  PROVIDED FURTHER, THAT THE LAWS OF THE STATE IN WHICH THE PROPERTY IS LOCATED SHALL APPLY TO THE CREATION, PERFECTION, AND PRIORITY OF LIENS AND SECURITY INTERESTS AND TO ANY FORECLOSURE, TRUSTEE'S SALE, APPOINTMENT OF RECEIVER OR OTHER REMEDY WITH RESPECT TO THE PROPERTY.  ANY PROCEDURES PROVIDED HEREIN FOR SUCH REMEDIES SHALL BE MODIFIED BY AND REPLACED WITH, WHERE INCONSISTENT WITH OR REQUIRED BY, ANY PROCEDURES OR REQUIREMENTS OF THE LAWS OF THE STATE IN WHICH THE PROPERTY IS LOCATED.


ANY LEGAL ACTION TO INTERPRET OR ENFORCE ANY TERM OR CONDITION OF THIS ENVIRONMENTAL INDEMNITY AGREEMENT SHALL BE BROUGHT AND MAINTAINED ONLY IN THE TEXAS STATE COURTS SITUATED IN THE CITY OF HOUSTON AND COUNTY OF HARRIS, TEXAS.  BY EXECUTING THIS ENVIRONMENTAL INDEMNITY AGREEMENT, INDEMNITOR EXPRESSLY (A) CONSENTS AND SUBMITS TO THE PERSONAL JURISDICTION OF SUCH TEXAS AND FEDERAL COURTS, (B) WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY CL AIM OR DEFENSE THAT HARRIS COUNTY, TEXAS IS NOT A PROPER OR CONVENIENT VENUE OR FORUM, AND (C) CONSENTS TO THE SERVICE OF PROCESS IN ANY MANNER AUTHORIZED BY TEXAS LAW.  ANY FINAL JUDGMENT ENTERED IN AN ACTION BROUGHT HEREUNDER SHALL BE CONCLUSIVE AND BINDING UPON THE PARTIES HERETO.


Indemnitor waives any acceptance of this Environmental Indemnity Agreement by Lender.


The failure of any party to enforce any right or remedy hereunder, or to promptly enforce any such right or remedy, shall not constitute a waiver thereof nor give rise to any estoppel against such party, nor excuse any of the parties from their obligations hereunder.  Any waiver of such right or remedy must be in writing and signed by the party to be bound.  This Environmental Indemnity Agreement is subject to enforcement at law and/or equity, including actions for damages and/or specific performance.


Time is of the essence in the performance of the terms, conditions and covenants herein contained.


This Environmental Indemnity Agreement shall be deemed to be continuing in nature and shall remain in full force and effect and shall survive any exercise of any remedy by Lender under the Loan Documents, including foreclosure of the liens of the Loan Documents (or deed in lieu thereof), even if, as part of such foreclosure or deed in lieu of foreclosure, the Loan amount is satisfied in full.


All terms not defined in this Environmental Indemnity Agreement shall have the same meanings as given them in the Loan Documents.

This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.

[SIGNATURE PAGE FOLLOWS]

Signature Page

Environmental Indemnity Agreement


EXECUTED to be effective as of the date first set forth above.

                                                                             
INDEMNITOR:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member

By:_______________________


Stanley D. Cohen, Manager 

EXHIBIT A
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[bookmark: _GoBack]CERTIFICATION REGARDING

DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY MATTERS



The undersigned certifies to the best of its knowledge and belief that it and its principals:



(a)	Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from covered transactions by any Federal, State or local department or agency;



(b)	Have not within a three (3) year period preceding this proposal been convicted of or had a civil judgment rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (federal, State or local) transaction or contract under a public transaction, violation of federal or State antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen property;



(c)	Are not presently indicted for or otherwise criminally or civilly charged by a government entity (federal, State or local) with commission of any of the offenses enumerated in Paragraph (b) of this certification; and



(d)	Have not within a three (3) year period preceding this application/proposal had one or more public transactions (federal, State or local) terminated for cause or default.



I understand that a false statement on this certification may be grounds for rejection of this proposal or termination of the award.  In addition, under 18 U.S.C. Sec. 1001, a false statement may result in a fine of up to $10,000.00 or imprisonment for up to five (5) years, or both.

												

[bookmark: QuickMark]If am unable to certify to the above statements.  My explanation is attached. 



BORROWER:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

Stanley D. Cohen, Manager 



















THE STATE OF _________	             §

             §

COUNTY OF ___________                     §







	SUBSCRIBED AND SWORN TO BEFORE ME on this ______ day of 2020, by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.





	GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________________, 2020.



												

						NOTARY PUBLIC in and for The State of _____
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HERITAGE SENIOR RESIDENCES


CERTIFICATION REGARDING LOBBYING


The undersigned certifies, to the best of his or her knowledge and belief, that:


(1)
No Federally appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement and the extension, continuation, renewal, amendment or modification of any Federal contract, grant, loan or cooperative agreement.


(2)
If any funds, other than Federally appropriated funds, have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress or an employee of a Member of Congress in connection with this Federal contract, grant, loan or cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying", in accordance with its instructions.


(3)
This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into.  Submission of this certificate is a prerequisite for making or entering into this transaction imposed by Section 1352, Title 31, U.S. Code.  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000.00 and not more than $100,000.00 for each such failure.


BORROWER:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

THE STATE OF _________
             §


             §


COUNTY OF ___________                     §



SUBSCRIBED AND SWORN TO BEFORE ME on this ______ day of 2020, by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.


GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________________, 2020.

NOTARY PUBLIC in and for The State of _____
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HERITAGE SENIOR RESIDENCES




LOAN AGREEMENT

Dated _____________, 2020

By and Between

CITY OF HOUSTON, TEXAS, 

a home-rule city organized under the laws of the State of Texas



and



HERITAGE SENIOR RESIDENCES, LP



a Texas  limited  partnership 
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LOAN AGREEMENT (CDBG-DR 17 Transaction)

[bookmark: _DV_M1]The parties to this Loan Agreement (this “Agreement”) are the CITY OF HOUSTON, TEXAS, a home-rule city organized under the laws of the State of Texas (“City”), and HERITAGE SENIOR RESIDENCES, LP, a Texas limited liability partnership (“Borrower”).

Unless the context otherwise requires, the initial capitalized words shall have the meanings ascribed to them in Schedule A attached to this Agreement if they are not otherwise defined in the main body of this Agreement.

[bookmark: _Toc288658002][bookmark: _Toc230950409][bookmark: _Toc295295981]Borrower and City hereby agree as follows: 


BACKGROUND

A. [bookmark: _DV_M2]Borrower has requested and this Agreement provides for a loan to be made from the City to the Borrower in the maximum principal amount of ELEVEN MILLION SEVEN HUNDRED THOUSAND and No/100 Dollars ($11,700,000.00) (“Loan Amount”) (“City Loan” or the “City’s Loan”).  The City’s Loan will provide for the rehabilitation, reconstruction, acquisition and/or construction of replacement affordable housing to replace affordable housing that was damaged or destroyed by Hurricane Harvey, and will serve a Low and Moderate Income (“LMI”) benefit by providing or improving residential structures to be occupied by households qualifying for LMI (“LMI Persons” or “City’s LMI Persons”).

B. Funding for the City Loan is being provided to the City pursuant to 2017 Community Development Block Grant (“CDBG”) Disaster Recovery program funds (“CDBG-DR17 Program”) awarded by the United States Department of Housing and Urban Development (“HUD”) through the Texas General Land Office (“GLO”) under the Continuing Appropriations Act, 2018 and Supplemental Appropriations for Disaster Relief Requirements Act, 2017 (Public Law 115-56) and the Further Additional Supplemental Appropriations for Disaster Relief Requirements Act, 2018 (Public Law 115-23), and the requirements published by HUD under 83 Fed. Reg. 5844 and 83 Fed. Reg. 40314, and is subject to the terms and conditions of that certain Contract Numbered 19-147-001-B489, as may be amended from time to time (“GLO Contract”) between GLO and the City.  Pursuant to the GLO Contract, the provisions of that certain City of Houston Local Action Plan – Hurricane Harvey Housing Recovery passed and approved by City Council of the City of Houston (“City Council”) by Ordinance No. 2018-518 on June 27, 2018, as amended by that certain State of Texas Plan for Disaster Recovery: Hurricane Harvey Round 1, as amended from time to time (as so amended, the “Action Plan”), Federal regulations, as published in 24 C.F.R. Part 570 (“CDBG Regulations”), the State of Texas CDBG Housing Rules, as published in 10 TAC Chapter 60; the City’s Harvey Multifamily Program Guidelines, as amended from time to time, and other related administrative rules and regulations issued by the Federal Government or State of Texas that are applicable to rental activities funded under the CDBG-DR17 Program (“Other Requirements”) are hereby included or incorporated in this Agreement and sub-agreements, as applicable.  Furthermore, Borrower has been notified that the information related to the development, its operations and its residents are covered under Chapter 552, Texas Government Code, the Texas Public Information Act, unless a valid exception exists, and Chapter 2306 of the Texas Government Code.

C. The term of the City Loan shall commence on the Closing Date and shall mature on the last day of the Affordability Period (as same may be extended).  Until Project Completion Borrower shall have no obligation to make payments on the City Loan. Following Project Completion the outstanding principal balance of the Note shall accrue interest at the rate of one percent (1%) simple interest per annum.  From Available Cash Flow, Borrower shall pay an annual installment equal to the lesser of (i) one percent (1%) simple interest annually on the outstanding balance of the City Loan plus accrued unpaid interest, if any, or (ii) fifty percent (50%) of Net Cash Flow. The annual interest payment or non-payment of such interest shall be accompanied by evidence acceptable to the Director documenting cash flow or lack of sufficient Net Cash Flow. Unpaid interest will accrue and will be payable from future Available Cash Flow. For purposes of this provision Available Cash Flow shall mean 50% of Net Cash Flow, defined as follows: 

Net Cash Flow shall mean all income and revenues actually received by Borrower from the lease of the Project Units and other improvements, and all other income and revenues actually received by Borrower in connection with the Project, excluding and deducting therefrom all (1) Operating Expenses; (2) security, pet or cleaning deposits, if any; (3) payments from the Replacement Reserve or from Operating Reserves; (4) payments or reimbursements from insurers or other third parties and used or to be used for restoration, repair or remodeling of any of the Project Units or other improvements; (5) capital contributions, grants, proceeds of any permitted sale, transfer, exchange, refinancing or other disposition or encumbrance of all or a portion of the Project; (6) condemnation proceeds and awards in place of them; (7) tax reduction or abatement proceeds; (8) loan proceeds; (9) deposits made to operating reserves and to the replacement operating reserves; and (10) payments of the deferred developer fee.

[bookmark: _DV_M174]Provided that no Default then exists and subject to the Director’s consent and the conditions of this Section, Borrower may, at its option, extend the Term of the City Loan for a maximum of three  (3) successive renewal periods of five (5) years each (the “Renewal Periods”) by written notice to the City of Borrower’s desire to renew the City Loan (the “Renewal Notice”) which Renewal Notice shall be given no earlier than ninety (90) days prior to the expiration of the then current Term and no later than thirty (30) days prior to the expiration of the then current Term (as it may have previously been extended). For each Renewal Period, Borrower will pay the City a fee equal to one percent (1.0%) of the then outstanding balance of the City Loan which is a good faith estimate of the additional legal fees, monitoring costs and other expenses to be incurred by the City as a result of such extension and which sum must be paid simultaneously with the giving of the Renewal Notice. The extension option may only be exercised as to one Renewal Period at a time. (For clarity purposes, the second extension option may be exercised no earlier than ninety (90) days prior to the expiration of the first Renewal Period and will not be available if the first extension option is not exercised and the third extension option may be exercised no earlier than ninety (90) days prior to the expiration of the second Renewal Period and will not be available if the first and second extension options are not exercised.) As a condition to each such extension, the Affordability Period must be extended to cover the applicable Renewal Period, and the parties shall execute a written extension agreement and any other documentation which may be required to extend the City Loan, the Affordability Period and the Restrictive Covenants for the Renewal Period in form and substance reasonably acceptable to the City and Borrower.  In addition, as a further condition to the renewal, (i) Borrower shall provide the City with a title company endorsement to the City’s loan policy of title insurance for such extension under Texas Title Insurance Procedural Rule P.9.b.3 (or the equivalent), and (ii) the Project must pass the inspection of the City to ensure compliance with the Minimum Property Standards as the same are revised from time to time and if necessary, the Borrower shall additionally make all necessary repairs to bring the Project into compliance.  If Borrower requests an extension, the City may also, as a condition of renewal, require that the Replacement Reserve Account(s) be collaterally assigned to the City.	

	D.	No payment of principal shall  be payable under the City Loan except (and subject to the next sentence) in the event of Borrower’s Default of its obligations or representations and warranties under (a) this Agreement, (b) the terms of the Note or any security or other Loan Documents securing or evidencing the City Loan, and/or (c) the City’s Restrictive Covenants, provided, however, the Director, in his or her sole discretion, may waive in full or in part any requirement of this sentence. Upon the Maturity Date, if no Default has occurred which remains uncured, the amount of the City’s Loan which remains unpaid, if any, shall be deemed paid. In the event the Director elects to accelerate payment of the Note and declare that all sums under the Loan are immediately due and payable upon the declaration by the Director of a Default under (a) this Agreement, (b) the terms of the Note or other documents securing or evidencing the City Loan, or (c) the City’s Restrictive Covenants, the principal balance of the Loan together with accrued but unpaid interest thereon shall become immediately due and payable.   

	E.	Borrower’s obligations to the City under this Agreement, including, but not limited to repayment of the City’s Loan as evidenced by the Note, will be secured by, among other things, the Deed of Trust on the Project.  In furtherance of the foregoing, Borrower shall execute and deliver any instruments, documents and/or agreements necessary to create or perfect the security interests referenced hereunder.

	F.		Borrower shall use the proceeds of the City Loan for the payment of the costs to rehabilitate, reconstruct, construct or replace rental housing to be known as The Heritage Senior Residences located at North East Corner of Center St. and Moy St., in Houston, Harris County, Texas.  The Land on which the Project is located is described in Exhibit A attached to this Agreement.  The purpose of the Project is to house the City’s LMI Persons in compliance with the affordability agreements set forth in this Agreement and in the Restrictive Covenants.

G.	Guarantor will sign a Construction Completion Guaranty in the form set forth in the Attachments to this Agreement (“Construction Completion Guaranty”) of Borrower’s requirements under this Agreement and the Construction Contract.

H.	Reserved. 

I.	The City is obligated to comply with certain requirements with respect to reporting to GLO about the use of the Loan Proceeds and the operations and maintenance of the Project, among other matters, and this Agreement contains provisions for the Borrower to submit information to the Director on various aspects of the Project.  Borrower shall submit this information to the Director on the forms from time to time provided and required by the Director to be used by the Borrower (“Monitoring Forms”), the initial form of which is attached as APPENDIX 5 hereto.

[bookmark: _DV_M3]J.	The City Loan is issued subject to the conditions and terms of this Agreement.

K.	Borrower shall comply and shall cause its contractors to comply with the City’s Minority, Women and Small Business Enterprise (“MWSBE”) programs as set out in Chapter 15, Article V of the City’s Code of Ordinances. Borrower shall make Good Faith Efforts as described by the City’s Office of Business Opportunity (“OBO”) policy attached hereto as APPENDIX 9, to award subcontracts or supply agreements in at least 34% of the Loan Amount to MWSBEs. Borrower acknowledges that it has reviewed the requirements for Good Faith Efforts on file with the OBO and shall comply with them.

Borrower shall ensure and shall cause its contractors to ensure that all subcontracts with MWSBE subcontractors and suppliers contain the following terms:

1. “MWSBE subcontractor shall not delegate or subcontract more than 50% of the work under this Subcontract to any other subcontractor or supplier without the express written consent of the City of Houston’s OBO Director. 

2. MWSBE subcontractor shall permit representatives of the City of Houston, at all reasonable times, to perform (a) inspections of all places where work is to be undertaken in connection with this Subcontract, and (b) audits of the books and records of MWSBE subcontractor.  MWSBE subcontractor shall keep such books and records available for such purpose for at least four (4) years after the completion of its performance under this Subcontract. Nothing in this provision shall affect the time for bringing a cause of action nor the applicable statute of limitations. 

3. Within five (5) business days of execution of this Subcontract, the prime contractor and MWSBE subcontractor shall designate in writing to the Director an agent for receiving any notice required or permitted to be given pursuant to Chapter 15 of the City’s Code of Ordinances, together with the mailing address and telephone number of such agent.” 

4. Any controversy between the parties involving the construction or application of any terms, covenants, or conditions of this Subcontract may be submitted to the OBO Director. The OBO Director may prescribe procedures to provide dispute resolution by neutrals, in accordance with the requirements of Chapter 15 of the City’s Code of Ordinances.

L.	Borrower agrees to abide by the conflict of interest provisions at 24 C.F.R. § 570.611, 2 C.F.R. § 200.317 and 2 C.F.R. §200.318 and furnish conflict of interest disclosure forms if so required by the Director.  Borrower and Owner agree to comply with the following provisions required by HUD, if applicable, or the GLO as a condition of the GLO approval of the Project for fair housing and affirmatively further fair housing purposes: 

1. Borrower and Owner shall implement all noise and flood hazard and other mitigation action required or at the City’s sole discretion, recommended as a result of the environmental review conducted pursuant to 24 C.F.R. Part 58 (the “Environmental Review”), including any required conformance with HUD elevation requirements (e.g., elevating or otherwise protecting ground level parking and storage areas) or flood-control measures (collectively, “Environmental Mitigation”). Borrower and Owner shall also comply with all applicable insurance and survey requirements as set forth in Section Three, Paragraph 3.13 and Section Six, Paragraph 6.25 and Appendix 2 with only such modifications as may be specifically approved by the City.

2.	The Borrower and Owner shall implement the Affirmatively Furthering Housing Requirements (“AFFH Requirements”) and the Authority to Use Grant Funds (“AUGF”) of Section Eighteen, Paragraph 18.22.

M.	If the Loan Proceeds do not cover all of the costs of the Project, Borrower shall have obtained at the time of Closing a firm commitment for the funding of the remaining acquisition costs (if applicable) and the construction costs to repair, renovate, construct and/or reconstruct the Project (collectively, together with the Senior Loan the “Other Financings”), all of which combined  with the Loan Proceeds, total at least the amount required by the Approved Final Project Budget (“Final Project Budget”) in form and content approved by the Director and attached hereto in the Exhibits to this Agreement.  In any case, Borrower shall be responsible for funding or obtaining funding for any costs or expenses of the Work, other Project cost under the Final Project Budget or otherwise payable under this Agreement to the extent not covered by the Loan Proceeds.

N.	It is the policy of the City to ensure that construction work it finances protects workers on those projects by making sure they are safe, are compensated in accordance with applicable law, and have access to pathways for sustainable careers in the construction industry. All contractors who work on the Project are required to implement the workforce protection measures at Appendix 15.

O.	The replacement reserve (“Replacement Reserve”) shall be no less than $300.00 per unit annually, increasing by 3% annually, pursuant to the terms of the Senior Loan Documents, to the extent that such Replacement Reserve is required pursuant to such Senior Loan documents, or, to the extent not so required, pursuant to Section 6.24 of this Agreement.  The City shall have a subordinate security interest in the Replacement Reserve, and Borrower shall execute any instruments or other documents necessary to create or perfect such interest.

P.	Any property management fee, asset management fee or other similar fee (“Property Management Fee”) is limited to no more than five percent (5.0%) in the aggregate of the Project’s gross annual income.

Q.	Borrower has submitted to the Director a signed Certificate regarding lobbying (“Lobbying Certificate”) in the form set forth in the Appendices to this Agreement (or in the form in effect at the time the Lobbying Certificate was submitted to the Director).

R.	In addition to the provisions of the main text of this Agreement, this Agreement consists of “Schedules”, “Appendices”, “Exhibits” and “Attachments”, as follows

1.	Schedule (“Schedule”) setting forth definitions.

2.	Appendices (“Appendices”), setting forth the specifics of requirements described in this Agreement or other City standard forms, policies and requirements, which specifics and forms may be modified by the City from time to time or which may change as a result of change in or to Applicable Law, relating to:

(a)	the City’s MWSBE programs to which the Borrower’s contractors and subcontractors are subject;

(b)	insurance to be maintained by the Borrower and also to be contained in the Approved Construction Contract and other Construction and Supply Contracts 

(c)	Release and Indemnity provisions to be to be contained in the Approved Construction Contract and other Construction and Supply Contracts;

(d)	Construction Contract Requirements including bidding requirements (if applicable);

(e)	the Monitoring Forms to be used by Borrower;

(f)	Applicable Law;

(g)	the Lobbying Certificate;

(h)	the Debarment Form;

(i)	the Survey Requirements;

(j)	Property Condition Assessment requirements, if applicable; 

(k)	Multifamily Relocation Requirements, including related forms;

(l)	Reserved; 

(m)	GLO Lien Waiver; 

(n)	Minimum Property Standards; and

(o) 	City of Houston Workforce Protection Requirements.

2.	Exhibits (“Exhibits”), setting forth:

(a)	the metes and bounds or legal description of the Land;

(b)	commitments evidencing “Other Financings”, if any; and

(c)	the Preliminary Project Budget.

(d)	Scope of Work; and

	(e)	Construction Schedule.

[bookmark: _DV_M4][bookmark: _DV_M72][bookmark: _DV_M5]3.	Attachments (“Attachments”), as per the list of Attachments on the Attachments title page, describing and setting forth the information and the various specific documents and contents of specific documents particular to the City’s Loan to be provided by or on behalf of the Borrower as conditions precedent to the Closing of the City’s Loan or to be executed by Borrower and the City at the Closing of the City’s Loan.

S.	The City Loan is a community development activity undertaken by the City and authorized under Chapter 373 or Chapter 374 of the Texas Local Government Code.

T.	The recitals and statements contained in this Section One shall be incorporated into this Agreement, and Borrower confirms, agrees and acknowledges that the information contained in this Section One is true and correct in all material respects and, to the extent that any of the subsections contained in this Section One contain covenants or agreements of Borrower, Borrower hereby covenants and agrees to comply with the terms therewith. Borrower further agrees to comply with all laws and other requirements contained in the Appendices. 

[bookmark: _Toc288658003][bookmark: _Toc230950410][bookmark: _Toc295295982]
REPRESENTATIONS AND WARRANTIES

[bookmark: _DV_M73]Borrower hereby represents and warrants, and such representations and warranties shall be deemed to be continuing representations and warranties during the entire Term of this Agreement, and so long as the City shall have any commitment or obligation to make any disbursements of the Loan Proceeds hereunder, and so long as all of or any part of the City’s Loan remains unpaid and outstanding under any Loan Document, as follows:

[bookmark: _Ref295231578][bookmark: _Ref295231621][bookmark: _Toc295295983][bookmark: _Toc288658004][bookmark: _Toc230950411][bookmark: _DV_M75][bookmark: _Toc295295984][bookmark: _Toc288658005][bookmark: _Toc230950412]Ownership and Use of Land.  Borrower holds or will hold either at the time of Closing or as a result thereof fee simple title in and to the Land located in Houston, Harris County, Texas, having an address of North East Corner of Center Street and Moy Street, Houston, Harris County, Texas 77007, and more particularly described on EXHIBIT “A”, subject however, to the Permitted Encumbrances (as defined in the Deed of Trust).  Borrower shall promptly disclose to the Director if Borrower has acquired the Land from any officer, director, employee, partner, company or individual of, related to or affiliated with Borrower.  

[bookmark: _DV_M76][bookmark: _Toc295295985][bookmark: _Toc288658006][bookmark: _Toc230950413]Information Submitted True and Correct.  The information contained in or submitted in connection with Borrower’s application to the City for the City Loan, as amended by further information provided and disclosed to the City, is true and correct. 

[bookmark: _DV_M77][bookmark: _Toc288658007][bookmark: _Toc230950414][bookmark: _Toc295295986]Taxes and Assessments.  There are no delinquent taxes, assessments, or other impositions on the Land or Project, or if there are any delinquent taxes, assessments, or other impositions on the Land or Project, same will be paid prior to or simultaneously with Closing of the City Loan.  The Land or Project has not been subject to any special (reduced) real estate appraisal, or abatement, exemption or deferral of ad valorem taxes in the five (5) years preceding the Effective Date of this Agreement, unless Borrower has an effective agreement providing that another party is liable for all liability, accruing prior to Borrower’s acquisition of the Land or Project, for ad valorem taxes owing as a result of an change or revocation of such special (reduced) real estate appraisal, or abatement, exemption or deferral of ad valorem taxes.

Financial Capacity.

The financial representations made to the City by Borrower concerning Borrower’s financial condition are true and correct and, upon the Closing of the City Loan, Borrower has the financial capacity to carry out its obligations under this Agreement and the Loan.  If any material negative change in Borrower’s financial condition occurs, Borrower shall report such change to the City within five (5) business days.

The financial representations made to the City by Borrower and by Guarantor to Borrower or the City concerning Guarantor’s financial condition are true and correct and, upon the Closing of the City’s Loan, Guarantor has the financial capacity to carry out its obligations under the Construction Completion Guaranty.  If any material negative change in Guarantor’s financial condition occurs, Borrower shall report such change to the City within five (5) business days.

The Borrower and Guarantor are in good standing on all outstanding loans and loan commitments with no defaults or negative collection actions on any current or previous loans that City reasonably determines would adversely impact the ability of Borrower or Guarantor to perform hereunder.  Borrower has provided the City with a true and correct listing with addresses of all multifamily properties owned or managed by Borrower. 	

[bookmark: _Toc295295987][bookmark: _Toc288658008][bookmark: _Toc230950415]Authorization.  All action on the part of Borrower necessary to authorize the transactions contemplated by this Agreement have been taken, and upon execution of this Agreement, this Agreement shall constitute the binding and enforceable obligation of Borrower.

[bookmark: _DV_M79][bookmark: _Toc295295988][bookmark: _Toc230950416][bookmark: _Toc288658009][bookmark: _Toc295295989][bookmark: _Toc288658010][bookmark: _Toc230950417]Liens.  As of the Closing Date, there are no existing or threatened liens against the Project (other than the lien securing the Senior Loan), and the Borrower does not know of any reason such liens may be filed or threatened against the Project.  As of the Closing Date, all payables and liabilities to parties providing goods or services to Borrower have been paid and no payables or liabilities exist that are more than thirty (30) days outstanding.

Preliminary Project Budget Contents.  The Preliminary Project Budget specifies (a) a listing of all costs necessary to (i) acquire the Land (if applicable); (ii) complete the Project; and (iii) reach a 90% occupancy level, and (b) the sources of funding which will be used to complete the Work and reach stabilized occupancy which will be enumerated on AIA documents if required by the City and shall indicate those items to be funded with Borrower’s equity.

[bookmark: _DV_M81][bookmark: _DV_M82][bookmark: _DV_M83][bookmark: _Toc295295990][bookmark: _Toc288658011][bookmark: _Toc230950418]Expertise.  Borrower has engaged or will engage prior to Closing competent persons and firms for the purpose of constructing, leasing and managing the Project.

[bookmark: _DV_M84][bookmark: _Toc230950419][bookmark: _Toc295295991][bookmark: _Toc288658012]Legal Existence.  Borrower is a nonprofit corporation, duly created and validly existing and in good standing under the laws of the State of Texas.

[bookmark: _Toc288658013]Insurance Claims.  Borrower has provided the Director with true and correct copies of all insurance claims made or which Borrower plans to make (together with all supporting documentation) with respect to any damage to the Project within the last six (6) years including, without limitation, damage to the Project resulting from Hurricane Harvey. None of the Loan Proceeds will be used to pay for damages covered by any insurance claim or any insurance policy including delayed or future payments anticipated under insurance policies. No portion of the Loan Proceeds shall be utilized to satisfy any deductible under such insurance policies.

[bookmark: _Toc295295992][bookmark: _Toc288658014][bookmark: _Toc230950420]Access.  Access by vehicles to the Land for the full utilization of the improvements for their intended purposes either (a) exists over paved roadways that have been completed, dedicated to the public use and accepted by the appropriate Governmental Authority, or (b) the necessary rightsofway for such roadways have been acquired by the appropriate Governmental Authority and all necessary steps have been taken by Borrower, and such Governmental Authority to assure the complete construction and installation of such roadways. 

Conflict of Interest. Borrower does not have a conflict of interest as prohibited by 24 C.F.R. § 570.611, 2 C.F.R. § 200.317 and 2 C.F.R. § 200.318. If required by the Director, Borrower shall furnish to the Director a conflict of interest disclosure form (in effect at the time the form is required to be submitted to the Director), on or before the execution of this Agreement.

[bookmark: _DV_M85][bookmark: _Toc288658015][bookmark: _Toc230950421][bookmark: _Ref295227547][bookmark: _Ref295227575][bookmark: _Ref295229048][bookmark: _Toc295295993]
CONDITIONS PRECEDENT FOR CLOSING THE CITY LOAN

[bookmark: _DV_M86][bookmark: _DV_M87]All of the conditions listed in this Section must be satisfied by the date of Closing of the City’s Loan and the satisfaction of each of such conditions shall be a condition precedent to Closing of the City Loan:

[bookmark: _Toc295295995][bookmark: _Toc230950423][bookmark: _Toc288658017]Execution and Approval of Property Management Agreement. The Borrower and the Property Manager shall have executed the Property Management Agreement which shall have been approved by the Director.  The Property Management Agreement will be collaterally assigned to the City (subordinate, however, to the assignment to Senior Lender) as additional security for the repayment and performance of the City Loan pursuant to an “Assignment of Property Management Agreement” instrument in the form set forth in the Attachments or in a form otherwise approved by the City Attorney.   The Property Management Agreement may be amended from time to time with the Director’s consent, and shall provide that the Property Manager may be terminated by Borrower if required by the Director.

[bookmark: _Toc295295996]Execution and Approval of Architect’s Contract.  The Borrower and the Architect (if any) shall have executed the Architect’s Contract which shall have been approved by the Director; the Architect’s Contract will be collaterally assigned to the City (subordinate, however, to the assignment to Senior Lender) as additional security for the repayment and performance of the City Loan pursuant to an “Assignment of Architect’s Contract, Plans and Specifications, and Consent” instrument in the form  set forth in the Attachments or in a form otherwise approved by the City Attorney (“Assignment of Architect’s Contract, Plans and Specifications, and Consent”).

[bookmark: _Ref295231447][bookmark: _Toc295295997][bookmark: _Toc288658018][bookmark: _Toc230950424]Approval of Plans, Specifications, and Drawings.  The Director shall have approved the scope of the Work, any site plans, floor plans, wall sections, architectural, structural, civil, HVAC, mechanical, electrical, plumbing, and landscaping plans, and any other applicable drawings (collectively, the “Approved Plans, Specifications, and Drawings”) required for the construction of the Project according to the Approved Construction Contract, which Approved Plans, Specifications, and Drawings will also be collaterally assigned to the City  as additional security for the repayment and performance of the City Loan pursuant to the Assignment of Architect’s Contract, Plans, Specifications, and Consent.  The Borrower shall pay the City $5,000.00 for review of the Approved Plans, Specifications and Drawings and cost review.



[bookmark: _DV_M89][bookmark: _Ref295231390][bookmark: _Toc295295998][bookmark: _Toc230950425][bookmark: _Toc288658019][bookmark: _DV_M90]Approval of Construction Schedule and Drawdown Schedule.  The Director shall have approved the construction schedule and drawdown schedule for the Project (collectively referred to as the “Approved Construction Schedule”).  

[bookmark: _Toc295295999][bookmark: _Toc230950426][bookmark: _Toc288658020][bookmark: _DV_M91]Funding Commitments.  The sum of the City Loan, commitments for the Other Financings (if any), deferred developer fee, Net Operating Income, and any equity contributions for the Project shall be in at least the amount required to acquire the Land (if applicable), complete construction of the Project and allow operation of the Project in accordance with the Approved Final Operating Budget and the Approved Final Project Budget, according to the Approved Final Plans, Specifications and Drawings and the Approved Construction Contract.  Borrower shall disclose any changes in the commitments for Other Financings and/or any changes in any equity contributions to the Project to the City as soon as practical, but in any event no later than five (5) business days after knowledge of such changes.  The City’s funding shall be subject to funding of all Other Financing (including without limitation, the Senior Lender Loan) in the order specified in the Approved Construction Schedule or in the Intercreditor Agreement.

[bookmark: _Toc230950427][bookmark: _Ref295231474][bookmark: _Toc295296000][bookmark: _Toc288658021][bookmark: _DV_M92]Approval of Financing Documents.  The Director shall have approved the documents evidencing the Other Financings.

[bookmark: _Ref295231479][bookmark: _Toc295296001][bookmark: _Toc230950428][bookmark: _Toc288658022][bookmark: _DV_C11]Priority of City’s Restrictive Covenants and Declaration of Subordination.  The City’s Restrictive Covenants, once recorded in the Official Public Records of Real Property of Harris County, Texas shall have priority over any and all liens proposed to evidence or secure the Senior Loan and any Other Financings (including without limitation, any refinancings or refundings thereof subsequent to the Closing Date).  Such priority shall be evidenced pursuant to the Declaration of Subordination of Senior Lender executed by the Senior Lender, the City, and Borrower (and/or any other lender or person providing any Other Financing to Borrower) and filed for record in the Official Public Records of Real Property, Harris County, Texas, on the Closing Date, in the form set forth in the Attachment “H” or in a form otherwise approved by the City Attorney (the “Declaration of Subordination”).

[bookmark: _Ref295231553][bookmark: _Toc295296002][bookmark: _Toc230950429][bookmark: _Toc288658023][bookmark: _DV_C21][bookmark: _DV_C23]Intercreditor Agreement.  The lenders under any Other Financings (if any) and the Senior Loan as well as Borrower and the City shall have executed an intercreditor agreement (the “Intercreditor Agreement”) in the form set forth in the Attachments, or in a form otherwise approved by the City Attorney, Senior Lender, and any other lenders, as applicable, which agreement shall provide for periodic estoppel certificates from the Senior Lender as to the balance and maturity date(s) of the Senior Loan and whether any defaults are outstanding under the Senior Loan and shall provide for reasonable notice of default of Borrower under the Senior Loan to be provided to the City with a reasonable cure period unless the requirements are waived by the Director and the City Attorney, in their sole discretion.  

[bookmark: _DV_M94][bookmark: _Toc288658024][bookmark: _Toc230950430][bookmark: _Toc295296003]Final Budgets.

Approved Final Operating Budget.  The Director shall have approved a detailed operating budget (“Approved Final Operating Budget”) for the Project.  The Approved Final Operating Budget shall include a cash flow projection of all Project related income, expenses, debt service on all debt encumbering the Project, reserves for replacements of capital items, and any other costs associated with the operation of the Project for the period commencing with the initial leasing of the units within the Project and on an annual basis thereafter through the entire Affordability Period in a form as the Director may require.  A proforma projection (and rent roll for existing, operational properties) specifying the unit type (e.g., 1 bedroom/1 bath, 2 bedroom/2 bath), the square footage of the units, and projected monthly rental rate shall also be provided to the Director prior to Closing.

[bookmark: _Ref295231423]Approved Final Project Budget and Approved Final Construction Budget.  The Director shall have approved a detailed budget (“Approved Final Project Budget”) for the Project which shall not vary from the Preliminary Project Budget unless such variance is approved in writing by the Director.  The Approved Final Project Budget shall include the acquisition costs (if applicable), the architectural and design costs, the approved final Construction Budget which shall include all costs to construct the Work and any other construction costs for the Project (“Approved Final Construction Budget”) and all other costs necessary to complete the Project per the Approved Plans, Specifications, and Drawings and Approved Construction Contract.  The Approved Final Project Budget and the Approved Final Construction Budget shall be on AIA forms or such other forms as the Director may require, and shall be in sufficient detail to permit the City to effectively and adequately monitor the use of the Loan Proceeds for the payment of costs pursuant to the Approved Construction Schedule to ensure that Loan Proceeds are expended only for costs eligible under applicable GLO, CDBG and other applicable federal regulations.  The Approved Final Project Budget and the Approved Final Construction Budget shall also include a sources and uses of funds statement.  A hard cost contingency of 5% and a soft cost contingency of 5% of soft costs are required in the Approved Final Construction Budget, and the City reserves the right to require additional contingencies. Subsequent to the Closing, any changes to the Approved Final Project Budget or the Approved Final Construction Budget must be approved in writing by the Director, such approval not to be unreasonably withheld.  If required by the City, the Borrower, at the Borrower’s expense, shall engage appropriate third party inspectors acceptable to the Director, in his or her sole discretion, or alternatively, the City, may utilize its own internal or external inspectors (collectively, “Approved Inspectors”) to verify the  budgets submitted to the Director for approval under this Section, to report to the Director on the adequacy and reasonableness of the amounts set forth in such budgets to complete the Project and the Work according to the Plans, Specifications and Drawings and to verify that all draws under the Approved Final Construction Budget conform with such budget, that all labor and material for which disbursement is requested have gone into the Project in accordance with the Plans, Specifications and Drawings and that the remaining undisbursed portion of the City Loan and Other Financings (if any) are adequate to complete the Work and the Project  The Borrower’s agreement with any Approved Inspectors engaged by Borrower shall provide that the City is entitled to rely on the Approved Inspector’s Reports and that the  reports shall be addressed to the City. The City may charge and Borrower shall pay $1,000.00 a month for construction inspections or review throughout the construction period.

[bookmark: _DV_M95][bookmark: _Toc288658025][bookmark: _Toc230950431][bookmark: _Toc295296004]Construction Contract and Related Matters.

Approved Construction Contract.  Borrower and Contractor (and Contractor and its prime subcontractor) shall have executed the Construction Contract approved by the Director (“Approved Construction Contract”), which Approved Construction Contract will be collaterally assigned to the City (subordinate, however, to the assignment to Senior Lender) as additional security for the City Loan pursuant to an “Assignment of Construction Contract” instrument in the form set forth in the Attachments or in a form otherwise approved by the City Attorney (“Assignment of Construction Contract”).  The Approved Construction Contract shall be indicated as a fixed dollar amount which shall be determined in a manner that does not exceed amounts that are commercially customary and reasonable for similar affordable multifamily development projects.

[bookmark: _DV_M96]Bonds.  Borrower or Contractor (or the prime subcontractor with responsibility for the entire project) shall furnish (a) a performance bond, with dual obligee rider naming the City as an additional beneficiary, for the full amount of the construction or rehabilitation price (“Performance Bond”); (b) a maintenance bond to secure the Defects Warranty (“Maintenance Bond”); and (c) a statutory payment bond (“Payment Bond”).  The surety upon any required bond must be on the current list, published by the United States Treasury Department, of acceptable sureties for federal bonds and must have an AM best rating of “A” or better. The form of the Performance Bond, Maintenance Bond, and Payment Bond shall be as set forth in the Attachments or in other forms approved by the City Attorney. The Performance Bond, Maintenance Bonds and Payment Bond must be approved by the City attorney in its sole discretion.  

[bookmark: _Toc295296005][bookmark: _Toc288658026][bookmark: _Toc230950432]“Defects Warranty”.  Borrower will cause Contractor (or the prime subcontractor with responsibility for the entire project) to expressly and unconditionally agree to warrant and guarantee (“Defects Warranty”) for a period of one (1) year any and all work performed or materials supplied to be free of defects, omissions, unsoundness or flaws, by executing the Maintenance Bond in the form set forth in the Attachments or in other form approved by the Director.  The one (1) year period shall commence on the date of issuance of the Certificate of Completion. The Defects Warranty shall include any condition which may impair or tend to impair the safe and normal use, functioning or enjoyment of the Project and which results in any manner from any and all labor and/or materials used or supplied under the Approved Construction Contract whether or not the materials or equipment are guaranteed by the manufacturer or supplier. The Defects Warranty shall not be construed to limit or in any way modify any warranties or guarantees placed upon any materials, appliances, fixtures or devices by their manufacturers, or any components for which a longer period of warranty is required in the Approved Construction Contract. The Maintenance Bond shall provide that the Borrower, or Contractor for the benefit of Borrower, shall obtain all manufacturers’ and suppliers’ written guarantees, warranties and operating instructions covering materials and equipment furnished under the Approved Construction Contract together with any documentation required for validation of such guarantees and warranties. 

[bookmark: _DV_M97][bookmark: _Toc230950433]Lobbying.  On or before the Closing of the City’s Loan, Borrower and Contractor shall each submit to the Director a signed Certificate Regarding Lobbying in the form set forth in the Attachments (or in the form in effect at the time the Certificate is required to be submitted to the Director). 

[bookmark: _Toc295296006][bookmark: _Toc288658027]Appraisal.  The Borrower, at Borrower’s sole cost and expense, shall obtain an appraisal of the value of the fee interest in the Project, which appraisal shall meet the definition of an appraisal under the URA at 49 C.F.R. § 24.2(a) (3), which shall be done in accordance with the requirements of the URA at 49 C.F.R. § 24.103, and which shall comply with the Appraisal Requirements (“Appraisal Requirements”) in the Appendices.  The appraisal shall be acceptable to the Director, shall be prepared by a qualified appraiser approved by the City and certified to the City.

[bookmark: _DV_M98][bookmark: _Toc295296007][bookmark: _Toc230950434][bookmark: _Toc288658028]Survey.  The Director shall have approved a current survey (“Survey”) of the Land complying with the “Survey Requirements” (“Survey Requirements”) in the Appendices and showing, among other things detailed in the Survey Requirements, that none of the improvements located within the Project are within an identified (shaded) special flood hazard area (including without limitation, the 100-year flood hazard area).

[bookmark: _DV_M99][bookmark: _Toc288658029][bookmark: _Toc230950435][bookmark: _Toc295296008]Title Commitments; Insured Closing Service Letters.

City’s Owner’s Title Policy.  The Title Company shall issue at Borrower’s expense, in substance approved by the City Attorney, a Commitment to issue to the City an Owner’s Policy of Title Insurance (“City’s Owner’s Title Policy”) naming the City as Insured, which will provide in Schedule A of the City’s Owner’s Title Policy that the estate or interest that is to be insured under the Owner’s Policy is “the Restrictive Covenants dated 	_______________, 20__ and recorded under Harris County Clerk’s File No. #________” with the only Schedule B Exceptions of the City’s Owner’s Title Policy, which will be allowed to be shown in the City's Owner’s Title Policy being those which are acceptable to the Director, in his or her sole discretion.  [Discuss options with Borrower.]

City’s Loan Title Policy.  The Title Company shall issue at Borrower’s expense, in substance approved by the Director, a Commitment to issue to the City a Loan Policy of Title Insurance (“City’s Loan Title Policy”) in the amount of the City's Loan naming the City as Insured, insuring the second lien priority of the liens securing the City’s Loan, subject only to:

(1)	the Senior Loan,

(2)	the City’s Restrictive Covenants; and

(3)	Schedule B Exceptions approved by the Director, in his or her sole discretion.

Deletion of the Arbitration Provisions.  The arbitration provisions of the City's Loan Title Policy and the City's Owner’s Title Policy shall be endorsed as deleted.

Insured Closing Service Letter.  The Title Insurer (as defined in Section 4.4) shall have issued the City an “insured closing service letter” relating to the closing of the City’s Loan and such insured closing service letter shall be in effect as of the time of the closing of the City’s Loan.

[bookmark: _DV_M101][bookmark: _Toc288658030][bookmark: _Toc230950436][bookmark: _Toc295296009]Environmental.

Director’s Approval.   The Director shall have approved a “Phase I” (or “Phase 2”, if the Director has required) environmental site assessment (and any updates thereto) (the “Environmental Site Assessment”) and the Environmental Review (as defined herein).  The Environmental Site Assessment shall be performed by a qualified environmental services firm, furnished to the Director by the Borrower, at the Borrower’s expense, in compliance with and prepared in accordance with standards adopted and promulgated by the American Society of Testing and Materials (ASTM), accompanied by a reliance letter submitted by the issuer of such Environmental Site Assessment for the benefit of the City. The required Environmental Site Assessment must show, among other things that the Project is not in a “Coastal Barrier Resource System unit” as such term is defined in the Coastal Barrier Resources Act (CBRA) of 1982, as amended by the Coastal Barrier Improvement Act of 1990 (16 U.S.C. § 3501), as amended or in a runway clear zone, lead-based paint and asbestos containing materials within the Project and identify any “Special Flood Hazard Area”, as such term is defined and designated by the Federal Emergency Management Agency (“FEMA”). The Environmental Site Assessment must be dated within six (6) months of Closing or if this timeframe is exceeded, an assessment which is less than twelve (12) months old may be updated by the original issuer if the update report is issued within six (6) months prior to Closing and an update is acceptable to the City’s in-house environmental risk manager.  

Environmental Indemnity Agreement.  Borrower shall have executed and delivered an “Environmental Indemnity Agreement” in favor of the City (the “Environmental Indemnity Agreement”) in the form set forth in the Attachments or on another form approved by the City Attorney.

  Flood Plains.  The buildings in the Project may not be located in a Special Flood Hazard Area (including, without limitation, the 100 year flood hazard area) unless such location is approved by HUD, which approval may be obtained through and included in the written “release of funds” authorization from HUD, as further described in Section Five, Paragraph 5.4.

[bookmark: _Toc288658031]Reserved.  

[bookmark: _Toc288658032]Reserved.  

[bookmark: _Toc288658033]Cost Reasonableness Analysis; Property Condition Assessment.  Borrower shall have provided the Director with a Cost Reasonableness Analysis, a market and feasibility study for the Project and if rehabilitation or reconstruction of the Project is contemplated, a Property Condition Assessment, which shall both (if applicable) be in form and content acceptable to the Director, prepared by an architect or engineer acceptable to the Director at Borrower’s expense, in compliance with and prepared in accordance with standards set forth in APPENDIX 10 and those other standards which may be required by the Director.  The Director may rely on the Cost Reasonableness Analysis and the Property Condition Assessment (if applicable) provided to the Senior Lender if the City is a named recipient of such reports.

[bookmark: _Toc288658034]Tenant Selection Policy.  With respect to the Designated Units, Borrower shall adopt written tenant selection policies and criteria reasonably acceptable to the Director (“Tenant Selection Policy”).  Borrower’s written tenant selection policy must be submitted and approved by the Director prior to Closing. 

      Affirmative Marketing Plan.  The City will use affirmative marketing efforts, which will include development of an “Affirmative Marketing and Outreach Plan” based on HUD regulations to ensure the Project is affirmatively marketed to the public at large. The Affirmative Marketing and Outreach Plan shall ensure that outreach and communication efforts reach eligible LMI Persons from all racial, ethnic, national origin, religious, familial status, disability, and gender groups. 

UCC Search.   Borrower shall provide the City with a UCC search dated no sooner than thirty (30) days prior to Closing indicating that the Project is free and clear from any security interests and other liens (or will be at Closing).

Purchase Agreement.  Borrower shall provide City with a copy of the Purchase Agreement for the Project.

Entity Documentation.  Borrower  shall provide City with copies of (i) Borrower’s executed Partnership Agreement, together with all notes, guarantees and other instruments and agreements issued pursuant thereto; (ii) all corporate and company documents for Borrower’s general partner or managing member, as applicable, and any Guarantor; and (iii) evidence of Borrower’s and Borrower’s general partner or managing member, as applicable, and each Guarantor’s due formation, organization, good standing, existence and authorization to enter into this Loan Agreement and the related Loan Documents (collectively, the “Entity Documentation”).

Utility Letters. Borrower shall provide the City will utility letters (“Utility Letters”) from the appropriate utility providers evidencing that the Project has access to public water, sanitary and storm sewer, electricity, gas and other required utilities in quantities sufficient for the successful operation of the Project and which utilities shall enter the Project through adjoining streets or in accordance with recorded easements across private lands. 

Contracts.  Borrower shall provide the City with all operating agreements, franchise agreements, or other contractual arrangements affecting the operation of the Project which the City, at its discretion, may require be assigned to the City together with an acknowledgement of the assignment by the counterparties thereto.

3.26 Execution and Approval of Construction Project Management Agreement.  If the Director requires the Borrower to retain the services of a Construction Project Manager, the Borrower and the Construction Project Manager shall have executed the Construction Project Management Agreement which shall have been approved by the Director; the Construction Project Management Agreement will be collaterally assigned to the City as additional security for the repayment and performance of the City Loan pursuant to an “Assignment of Construction Project Manager’s Agreement” instrument in the form set forth in the Attachments or in a form otherwise approved by the City Attorney (“Assignment of Construction Project Management Agreement”).



SECTION 1 [bookmark: _DV_M102][bookmark: _DV_M104][bookmark: _Toc288658035][bookmark: _Toc230950437]
CLOSING

[bookmark: _DV_M105]In addition to all of the conditions listed in Section Three being satisfied as conditions precedent to closing of the City Loan, the City shall not be obligated to close the City Loan unless the following requirements are satisfied:

1. [bookmark: _DV_M106][bookmark: _Toc295296012][bookmark: _Toc288658036][bookmark: _Toc230950438]

1. 

3. Delivery and Execution of Documents.  Borrower and Guarantor as the case may be, must, concurrently with closing of the City’s Loan, execute, or cause to be executed as applicable, and deliver to the City, together with any other documents, certificates, affidavits,  policies and other deliverables required hereunder or under any of the Appendices hereto or otherwise reasonably required by the City including, but not limited to, the following:

[bookmark: _DV_M107]1.	the Borrower’s Note;

2.	Reserved;

[bookmark: _DV_M108]3.	the Deed of Trust;

[bookmark: _DV_M109]4.	the Financing Statements;

[bookmark: _DV_M110][bookmark: _DV_M111]5.	the City’s Restrictive Covenants;

6.	Reserved;

7.	the Assignment of Construction Contract and Prime Subcontractor;

8.	the Assignment of Architect’s Contract, Plans and Specifications, and Consent;

9.	the Assignment of Construction Project Management Agreement, if required;

10.	the Assignment of Property Management Agreement;

11.	this Agreement;

12.	Reserved;

13.	the Environmental Indemnity Agreement;

14	the Declaration of Subordination;

[bookmark: _DV_M112]15.	the Intercreditor Agreement;

16.	the Construction Completion Guaranty executed by Guarantor;

17.	the Certification regarding Lobbying;

18.	the Affidavit of Use of Funds on the form required by the Director stating that the Loan Proceeds will be used by Borrower only for the purposes set forth in the Loan Agreement;

19.	the Affidavit of No Commissions on the form required by the Director stating that as of Closing no commissions, fees or other payments of any kind have been made to Borrower, any general or limited partner of Borrower, or employee of Borrower, or any company or individual related to or affiliated with Borrower;

20.	the Certification Regarding Debarment, Suspension and Other Responsibility Matters;	



[bookmark: _DV_M113][bookmark: _DV_M114][bookmark: _DV_M115][bookmark: _DV_M116]21.	a copy of the fully executed Approved Construction Contract;

[bookmark: _DV_M117]22.	a copy of the fully executed Architect’s Contract; 

23.	a copy of the fully executed Property Management Agreement;

24.	a copy of the fully executed documents evidencing, guaranteeing, securing or otherwise pertaining to any of the Other Financings; 

25.	Reserved; 

26.	a copy of the fully executed Construction Project Management Agreement (if any);

27.	a copy of the Approved Plans, Specifications and Drawings for the Project;

28.	a copy of the Approved Construction Schedule;

29.	a copy of the Approved Final Operating Budget including a rent roll or proforma projection;

30.	a copy of the Approved Final Project Budget (including the Approved Final Construction Budget)

31.	an Appraisal of the Project meeting the Appraisal Requirements;

32.	a Survey of the Land meeting the Survey Requirements;

33.	certificates or policies of the Borrower’s and Owner’s insurance required by this Agreement or by the Deed of Trust, including flood insurance when required pursuant to all applicable federal, state, and local laws, rules, regulations and ordinances including, without limitation the National Flood Insurance Act of 1968, as amended, the Flood Disaster Protection Act of 1973, as amended, and the National Flood Insurance Reform Act of 1994, as amended, Chapter 19 (Floodplain) of the City of Houston, Texas, Code of Ordinances or as otherwise required by HUD, City ordinance or the Director;

34.	the (i) Payment, (ii) Performance, and (iii) Maintenance Bonds;

35.	the City’s Loan Title Policy, a Proforma Loan Title Policy, or a Commitment to issue the same, dated as of the Closing Date, in conformity with the requirements of this Agreement and the Insured Closing Letter together with UCC Search;

36.	the City’s Owner’s Title Policy, a Proforma Owner's Title Policy, or a Commitment to issue the same, dated as of the Closing Date, in conformity with the requirements of this Agreement and the Insured Closing Letter; [Discuss options with Borrower.]

37.	evidence that all premiums in respect of such Title Insurance Policies have been paid;

38.	Proof of compliance with Multifamily Relocation requirements, if applicable;

39.	Cost Reasonableness Analysis;

40.	Property Condition Assessment (if applicable);

[bookmark: _DV_M118]41.	Resolutions of Borrower authorizing the City Loan or other evidence satisfactory to the Director that Borrower has authority to enter into the transactions contemplated by this Agreement in a form acceptable to the City Attorney (“Borrower’s Resolutions”);

42.	Reserved.

43.	Resolutions of Guarantor authorizing the Guaranty or other evidence satisfactory to the Director that Guarantor has authority to enter into the Guaranty in a form acceptable to the City Attorney. 

[bookmark: _DV_M119]44.	legal opinion(s) of counsel for Borrower and Guarantor addressing, without limitation the authority of the parties signing this agreement and the closing documents on behalf of the Borrower and the Guarantors and as to the enforceability of such documents in a form acceptable to the City Attorney (“Borrower’s Counsel’s Opinion”);

[bookmark: _DV_M120][bookmark: _DV_M121]45.	the Borrower’s Affirmative Fair Housing Marketing Plan;

46.	the Tenant Selection Policy; 

47.	the Entity Documentation and Borrower’s Partnership Agreement;

48.	Utility Letters;

49.	all other financing and recordable documents required by other lenders and the City’s Housing and Community Development Department, as applicable; and

50.	such other information and documentation which may be required by the Director to evidence Borrower’s satisfaction of the conditions required by the City to close the City Loan.

Items 1-20, 24-25, 32, 34-36, 41-44 and 47 and 49 listed above must be in form and substance acceptable to the Director and the City Attorney, in their sole discretion.  Items 21-23, 26-31, 33, 37-40, 45-46, 48 and 50 must be in form and substance acceptable to the Director, in his or her sole discretion.  In addition, as a condition of Closing, the City must have obtained Environmental Clearance and Release of Funds from GLO as further described in Section Five, Paragraph 5.4 hereof. The City has the right to also require the assignment of any contracts with respect to the operation of the Project and the acknowledgement of such assignment by the counterparties thereto.    

[bookmark: _Toc295296013][bookmark: _Toc288658037][bookmark: _Toc230950439]Waiver of Conditions; Additional Conditions.  The Director may, by written instrument, waive any of the conditions or requirements set forth in this Agreement as a condition precedent to or a requirement of closing of the City’s Loan, provided that waiver of any condition or requirement shall not operate as a waiver of the City’s right to enforce any other condition or requirement set forth in this Agreement.  In addition, the written consent of the City Attorney shall be required for the waiver of any legal requirement of the Loan Documents.  The Director may impose such additional conditions to, or requirements of, Closing of the City Loan as are necessary under the circumstances or are otherwise customary in connection with the CDBG-DR17 Program or other Federal guidelines or regulations.

[bookmark: _Toc295296014][bookmark: _Toc288658038][bookmark: _Toc230950440]Escrow at Title Company.  All or any part of the sums to be funded by the City pursuant to this Agreement may be disbursed to a title company or mortgage servicer approved by the Director, to be held in escrow for subsequent disbursement to Borrower and other authorized payees or for return to the City pursuant to the terms and conditions of this Agreement.  Upon receipt of a payment or disbursement request from the City’s Housing and Community Development Department, the Controller of the City is authorized to issue a check or warrant made payable to the order of the designated title company or mortgage servicer  pursuant to this paragraph and to fund the obligations of the City under this Agreement.

[bookmark: _Ref295284112][bookmark: _Toc295296015][bookmark: _Toc230950441][bookmark: _Toc288658039]Closing of City’s Loan At Title Company.  The closing of the City’s Loan shall occur at a title company approved by the Director (“Title Company”).  In no event will the City’s Loan be closed by a “fee attorney” or escrow officer who is not a full-time employee of the Title Company or Title Insurer who will “close the transaction”.  The Director reserves the right to require a representative of the Borrower with authority to execute the Loan Documents will personally attend Closing at the office of the Title Company in Houston, Texas.

[bookmark: _Toc288658040]Closing Deadline.  Notwithstanding anything contained in this Agreement to the contrary, Borrower shall cause all conditions precedent to Closing to be satisfied on or before January __, 2021 (the “Outside Closing Date”).  Unless Closing occurs on or before the Outside Closing Date (unless the Director, in his sole and absolute discretion, consents to an extension of the Outside Closing Date), the Director may, without providing prior notice, terminate this agreement by written notice to Borrower, in which event the City’s obligations hereunder shall automatically cease and be of no further effect. 

City Expenses.  Borrower shall pay all third party expenses incurred by the City whether or whether not the Loan closes including, without limitation, any expenses incurred by the City for outside counsel (up to a maximum of $49,000.00).  

SECTION FIVE

CITY AND FEDERAL FUNDING LIMITATIONS



[bookmark: _DV_M125][bookmark: _Toc295296018][bookmark: _Toc288658042][bookmark: _Toc230950443]5.1	Dependency Upon Federal Funding.  Borrower understands that the availability of the Loan Proceeds is dependent upon federal and state funding.  Unless and until the City receives adequate funds from GLO, the City shall have no obligation to Borrower under this Agreement.  In the event that the funds received by the City under the CDBG-DR17 Program are insufficient to meet the City’s prior commitments, the Director may reallocate all or a portion of the funds that are budgeted for this Agreement.

5.2 [bookmark: _DV_M126][bookmark: _Toc295296019][bookmark: _Toc288658043][bookmark: _Toc230950444][bookmark: _Toc295296020][bookmark: _Toc288658044][bookmark: _Toc230950445]No Liability for Interruption of Funding.  In the event that GLO or other applicable governmental agency (for whatever reason) instructs the City to cease funding of the Loan, the City may do so without obligation to Borrower and without being liable to Borrower for any damages Borrower  may incur as a result of such cessation in funding.  The City shall give Borrower written notice of such instructions promptly upon receiving such instruction, at which time, any and all of the City’s obligations under this Agreement or any of the Loan Documents shall cease.  In furtherance of the foregoing, in the event that the City provides Borrower with notice of interruption as contemplated in this Section Five, Borrower shall execute any releases or other documents or agreements that the City determines necessary to enable the City to reallocate all or a portion of funds that are available pursuant to this Agreement that have not been funded to Borrower.

5.3 Original Allocation.  In order to comply with Article II, Sections 19 and 19a of the City’s Charter and Article XI, Section 5 of the Texas Constitution, the City has (in addition to prior appropriations and allocations) appropriated and allocated the Loan Amount to be used, in part or in whole, to discharge its duties, if any, to provide money under this Agreement. 

5.4 [bookmark: _Toc288658046][bookmark: _Toc230950447][bookmark: _Toc295296022] Environmental Clearance and Release of Funds.  Notwithstanding any provision of this Agreement, the parties hereto agree and acknowledge that this Agreement does not constitute the City’s commitment of funds or site approval, and that such commitment of funds and site approval may occur only upon satisfactory completion of environmental review and receipt by the City of a written “release of funds” authorization from HUD (Authority to Use Grant Funds, form HUD-7015.16 or successor form) in accordance with 24 C.F.R. Part 58 and Executive Order 11988 and any Environmental Mitigation required therein.  The parties further agree that if the City is to provide any funds to the Borrower in connection with the Project, such disbursement is conditioned on the City’s determination to proceed with, modify, or cancel the City’s Loan based on the results of a subsequent Environmental Review of the Land and the improvements thereon.  

5.5 City Council Approval Required.  This Agreement is subject to the approval of the City Council.

[bookmark: _DV_M127][bookmark: _Toc288658047][bookmark: _Toc230950448][bookmark: _Toc295296023]SECTION SIX
COVENANTS OF BORROWER

Borrower agrees as follows:

6.1 [bookmark: _DV_M128][bookmark: _Toc288658048][bookmark: _Toc230950449][bookmark: _Toc295296024]Use of Proceeds; Order of Funding and Disbursement; Reimbursement of Funds.

6.1.1 [bookmark: _Ref295227780]Use of Proceeds.  Borrower shall use the proceeds of the City Loan and the Other Financing only for items included in the Approved Final Project Budget.  Further, proceeds of the City Loan shall only be used for hard construction or other allowable costs, acquisition costs, relocation expenses and work performed that is eligible for payment under the regulations applicable to the City Loan. No portion of the City Loan will be used to pay for damages to the extent covered and paid for by any FEMA reimbursement, SBA assistance, or any insurance policy including delayed or future payments anticipated under any insurance policy. Borrower covenants that the Loan does not constitute a duplication of benefits to Borrower within the meaning of Section 312 of the Stafford Act and the requirements of 76 Fed. Reg. 71060 as updated by 84 Fed. Reg. 28836 and 84 Fed. Reg. 28848.

6.1.2 Order of Funding and Disbursement.  The proceeds of the City Loan, and Other Financings (if any), shall be disbursed as set forth in the Intercreditor Agreement among City, the Senior Lender, and Borrower, in the form attached hereto in the Attachments.

6.1.3 [bookmark: _DV_M129]Reimbursement to City.  Borrower agrees that it shall reimburse the City in a sum equivalent to the amount of disallowed expenditures in the event that GLO or other applicable state or federal agency, through audit exception or other action, determines that Borrower’s expenditure of funds loaned to it under this Agreement for the Project was not made in compliance with this Agreement (including without limitation, for the purposes set forth in Section Six, Paragraph 6.1.1 hereof) or Applicable Law.  Notwithstanding anything to the contrary, this provision shall survive the end of the term of this Agreement.

6.2 [bookmark: _Toc288658049][bookmark: _Toc230950450][bookmark: _Toc295296025]Construction Matters. 

6.2.1 [bookmark: _DV_M130]Commencement and Completion of Work; Change Orders.  No Work shall commence on the Project prior to the Closing of the City’s Loan.  Borrower shall begin the Work within thirty (30) days after the Closing of the City’s Loan, but the City shall have no obligation to fund any portion of the Loan Proceeds until the issuance of all City authorizations and required permits, including without limitation the Notice to Proceed to be issued by the City. Borrower shall complete the Work in accordance with the Approved Construction Schedule but in no case later than the earlier of (i) eighteen (18) months after the Closing of the City’s Loan subject to extension for events of force majeure not to exceed sixty (60) days in the aggregate or (ii) the expiration date of the GLO Contract, time being of the essence (the “Approved Construction Period”).  Any changes to the Approved Construction Schedule, Approved Construction Contract, Approved Construction Period, or the Approved Plans, Specifications, and Drawings must be submitted and approved in writing by the Director.  Subject to waiver by the Director, Borrower shall not be entitled to receive any disbursements of the City Loan after the expiration of the Approved Construction Period.

6.2.2 Good and Workmanlike Manner; Engagement of Experts.  Borrower shall perform or cause to be performed, the Work in a good and workmanlike manner and in accordance with the Approved Plans, Specifications and Drawings, the Approved Construction Schedule, the Approved Final Construction Budget and the Approved Construction Contract.  Borrower shall engage competent persons and firms for the purpose of constructing, leasing and managing the Project.

6.2.3 [bookmark: _DV_M131][bookmark: _DV_M132]Compliance with Approved Construction Contract and Approved Construction Project Management Agreement.   Borrower shall fully and timely perform Borrower’s obligations under the Approved Construction Contract and/or the Approved Construction Project Management Agreement.

6.2.4 Written Agreements With Subcontractors.   Borrower shall cause Contractor to enter into written agreements with each Subcontractor who does work on or delivers materials to the Project.  These subcontracts shall be subject to review and approval by the Director; to the extent that the Director requires, subcontractors shall be required to execute assignment and subordination of liens in favor of the City.

6.2.5 Construction Contract Requirements.  The Approved Construction Contract and any other written agreements with contractors, subcontractors, or suppliers (collectively, for “Construction Contracts”) shall contain the requirements set forth in the Appendices attached hereto under the title “Construction Contract Requirements” (collectively, the “Construction Contract Requirements”) and Borrower (if the Borrower acts as the “contractor” of the Work) shall comply with the Construction and Supply Contract Requirements. Each Construction and Supply Contract must comply with the federal labor standards provisions of the Davis-Bacon Act, as amended (40 U.S.C. §§ 276a, et seq.); compliance with the Davis-Bacon Act may be verified through on-site inspections by representatives of the City or at the City’s option, the Approved Inspectors.  In addition, each Construction Contract must require compliance with labor standards under CDBG Regulations at 24 C.F.R. § 570.603 and Department of Labor regulations at 29 C.F.R. Parts 1, 3, 5, 6 and 7.

6.2.6 Borrower’s Insurance Requirements.  Borrower shall and shall cause its contractors to maintain insurance with waiver of subrogation against the City, its predecessors, successors, assigns, legal representatives, and its former, present and future agents, employees and officers (the foregoing are collectively referred to herein as “City”) and, except with respect to workmen’s compensation, shall name the City as an additional insured party.  The amounts, types, and other specifications of such insurance are described in the “Insurance Requirements” pages of the Appendices (although the Appendices contain the Insurance Requirements as of the Effective Date of this Agreement, the version of Insurance Requirements in effect for the City’s General Conditions of Construction Contract at the date of Closing of the City’s Loan shall supersede the requirements set forth in the Appendices during the Approved Construction Period). Borrower shall also comply with all insurance requirements of any Senior Loan Documents.  In the event of a conflict between the insurance requirements of the Senior Loan Documents and this Agreement, the stricter of the two requirements for each type of insurance shall control.  Notwithstanding the foregoing, during any period of time when construction is ongoing, Borrower shall cause builder’s risk insurance to be maintained by Contractor for those buildings at the Project undergoing construction in coverage amounts not less than the total respective amount of City provided funds and the Senior Loan that will be allocated to Work on those buildings.

6.2.7 [bookmark: _Toc295296026]Debarment, etc.  No contractor or subcontractor shall be employed who is debarred or suspended by the City’s Housing and Community Development Department, GLO, HUD, or any other federal, state or local governmental agency or program.  The Debarment form included in the Appendices (or the Debarment form in effect at the time the form is required to be submitted to the Director) shall be furnished to the Director on or before the execution of this Agreement

6.3 [bookmark: _DV_M133][bookmark: _Toc288658050][bookmark: _Toc230950451]Reserved.

6.4 [bookmark: _Toc288658051][bookmark: _Toc230950452]Reserved.

6.5 [bookmark: _Toc288658052][bookmark: _Toc230950453]Reserved.

6.6 [bookmark: _Toc288658053][bookmark: _Toc230950454][bookmark: _Toc295296027]Inspections; Corrective Action.

6.6.1 During construction, the Work shall be subject to inspection by the City, GLO or at the City’s option, any Approved Inspectors.  Until Project Completion, in connection with every requested draw on the City Loan, Borrower shall provide the Director with an inspection report in form and substance acceptable to Director from the Approved Inspectors meeting the requirements of Section Three, Paragraph 3.9.2.

6.6.2 Borrower agrees to promptly make any corrections or modifications to the Work as requested by the Director to cause the Work to comply with the terms of this Agreement, the inspection reports from the Approved Inspectors, the Approved Plans, Specifications and Drawings, the Approved Construction Schedule, and any applicable GLO requirements.

6.6.3 After the Certificate of Completion is issued and throughout the entirety of the Affordability Period, the City and/or GLO shall have the right to inspect or have the Project inspected by Approved Inspectors to ensure compliance with Applicable Law, this Agreement, the Restrictive Covenants and the other Loan Documents.

6.6.4 With respect to all of the City’s and GLO’s inspection rights (1) the City, GLO, Approved Inspectors and the City’s authorized agents and independent contractors, and others acting on its behalf, shall have access to the Project at reasonable times for purpose of monthly inspections; (2) each new or renewal lease of a unit within the Project shall include a clause that permits the City’s Approved Inspectors and GLO access to inspect units at reasonable times (except in an emergency, when the inspection may be at any time); (3) neither the City nor GLO shall incur any liability to Borrower or any tenants as a result of such inspections; (4) the City does not guarantee the Work of the Contractor or any Subcontractor and the City shall not be liable in the event of the Contractor’s or any Subcontractors’ default, or for any damages caused by the Contractor, any Subcontractors, or their employees or agents.  

6.6.5 [bookmark: _DV_M134]Unless otherwise agreed or limited by the Director, Borrower shall provide the Director with copies of any and all reports (of any nature) provided to or prepared by (or for) the Senior Lender.

6.7 [bookmark: _Toc288658054][bookmark: _Toc230950455]Reserved.

6.8 [bookmark: _DV_M135][bookmark: _Toc288658055][bookmark: _Toc230950456][bookmark: _Toc295296029]Designated Units; Compliance With Affordability Requirements.

6.8.1 [bookmark: _Ref295230050]The Director has determined that the number of Designated Units for the Project covered by this Agreement shall consist of sixty-nine (69), being at least fifty-one percent (51.0%) of the total residential units in the Project, the location of which may float during the Affordability Period.

6.8.2 [bookmark: _Ref295230083]Reserved.

6.8.3 [bookmark: _Ref295229260]With respect to the Designated Units, Borrower shall comply with the following rent and income requirements determined in accordance with the Restrictive Covenants (collectively, the “Affordability Requirements”):

(a)	Each of the Designated Units shall be rented or be available for rent only to the City’s LMI Persons, being those households whose gross income does not exceed eighty percent (80%) of the Area Median Income (“AMI”), as determined by HUD.

(b)	Designated Units shall be rent restricted based upon the following criteria:

(1)	ten percent (10.0%) or seven (7) of the Designated Units shall be restricted to households at rents that do not exceed thirty percent (30%) of AMI. 

(2)	twenty percent (20.0%) or fourteen (14) of the Designated Units shall be restricted to households at rents that do not exceed fifty percent (50%) of AMI. 

(3)	forty percent (40.0%) or twenty-eight (28) of the Designated Units shall be restricted to households at rents that do not exceed sixty percent (60%) of AMI.

(4)	thirty percent (30.0%) or twenty (20) of the Designated Units shall be restricted to households at rents that do not exceed eighty percent (80%) of AMI.

(c)	The rental amount for each Designated Unit shall not exceed the applicable maximum rental limitations published annually by HUD for the low-income housing tax credit program, adjusted for unit size and applicable to the City, as such rental limitation is further described at 26 U.S.C. §§ 42(g)(2)(A) and (B).

6.8.4 [bookmark: _Ref295229156]The location of the Designated Units shall “float” within the Project.  No later than ninety (90) days prior to the initiation of rental activities at the Project, Borrower shall contact the Director to establish a procedure for identifying the initial Designated Units to be occupied by qualified tenants and a procedure for identifying the floating Designated Units on a periodic basis thereafter.  Floating Designated Units shall conform with the requirements of this Section and the Restrictive Covenants.

6.8.5 Reserved.

6.8.6 If the income of the tenant family occupying a Designated Unit increases above the threshold eligible AMI level as provided for in this Agreement and in the Restrictive Covenants, then the next available non-Designated Unit at the Project must be set aside for an eligible family, and that new unit then becomes a Designated Unit.

6.9 [bookmark: _DV_M136][bookmark: _DV_M139][bookmark: _DV_M142][bookmark: _DV_M143][bookmark: _DV_M144][bookmark: _Toc295296030][bookmark: _Toc288658056][bookmark: _Toc230950457]Annual Reevaluation of Rents.  For purposes of monitoring compliance with the Affordability Requirements, Borrower shall, prior to the occupancy of any tenant in a Designated Unit and thereafter annually, submit to the Director for his approval, the rents proposed to be charged by Borrower for the coming year for Designated Units and the monthly allowances proposed by Borrower for the coming year for utilities and services to be paid by the tenant.  In connection with Borrower’s annual submission of proposed rents, Borrower shall reexamine the income of each tenant family living in a Designated Unit.  Borrower shall calculate the maximum monthly rent in accordance with the Affordability Requirements, and such maximum monthly rent shall be reviewed and approved by the Director prior to the date that such rent becomes effective (“Approved Rents”).  Any increase in the Approved Rents for Designated Units is subject to the provisions of the leases, in any event, and Borrower shall provide tenants not less than thirty (30) days prior written notice before implementing any increase in Approved Rents.

6.10 [bookmark: _DV_M145][bookmark: _Ref295231684][bookmark: _Toc295296031][bookmark: _Toc288658057][bookmark: _Toc230950458][bookmark: _DV_M146][bookmark: _Toc230950459]Compliance With Property Standards.  Borrower shall, throughout the Affordability Period, maintain the Project in good condition and repair, ordinary wear and tear excepted, in accordance with the Minimum Property Standards.  City shall have the right to inspect the Project from time to time to ensure compliance with such requirements, and may require Borrower to make any necessary repairs to comply with such requirements in a reasonable period of time; provided, however, any repairs to correct a dangerous condition or imminent hazard shall be commenced immediately upon notice of such dangerous condition or imminent hazard and prosecuted diligently to completion.

6.11 [bookmark: _Toc295296032][bookmark: _Toc288658058]Tenant Lease Requirements.  Prior to the date that Borrower enters into any new or renewal leases for Designated Units, the Director shall approve a form lease that shall be used for occupancy of the Designated Units.  Borrower shall not make any modifications to such form lease without the Director’s prior written approval.  Borrower shall enter into leases in such approved form with each tenant of a Designated Unit. The term of each lease of a Designated Unit shall not be less than one year unless Borrower and the tenant mutually agree otherwise.

6.12 [bookmark: _DV_M147][bookmark: _DV_M148][bookmark: _DV_M149][bookmark: _DV_M150][bookmark: _DV_M151][bookmark: _DV_M152][bookmark: _DV_M153][bookmark: _DV_M154][bookmark: _DV_M155][bookmark: _Toc288658059][bookmark: _Toc230950460]Reserved.

6.13 [bookmark: _Toc288658060][bookmark: _Ref295228091]Tenant Selection Policy; Marketing.   Borrower shall comply at all times with the approved Tenant Selection Policy and shall not amend the Tenant Selection Policy without the prior written approval of the Director.

6.13.1 Reserved.

6.13.2 Borrower shall not refuse to lease a Designated Unit to a prospective tenant because of the status of the prospective tenant as a holder of a certificate of family participation, rental voucher, or comparable tenant-based assistance document under any federal or state assistance program (unless such rental is in conflict with other applicable federal or state requirements).

6.14 [bookmark: _DV_M156][bookmark: _Toc295296035][bookmark: _Toc288658061][bookmark: _Toc230950462]Use of Project.  During the term of the Affordability Period, the Designated Units shall be used solely for the purpose of providing housing for the City’s LMI Persons in accordance with the provisions of this Agreement, and for no other purpose. Borrower shall list the Project on the Houston Housing Authority’s (“HHA”) landlords list and shall notify HHA that the Designated Units are available for affordable housing.

6.15 [bookmark: _DV_M158][bookmark: _Toc288658062][bookmark: _Toc230950463][bookmark: _Toc295296036]Maintenance of Records; Financial and Operating Reports; Monitoring.

6.15.1 Borrower shall follow the recordkeeping requirements set forth in this Agreement or required by the Director, including to establish and maintain such records as may be necessary to facilitate review and audit by City representatives (including, without limitation, the Director and City Controller) (collectively, the “City Representatives”), GLO or HUD of the City Loan in connection with the CDBG Regulations under 24 C.F.R. § 570.492 and 24 C.F.R. § 570.493. The City Representatives, GLO and/or HUD shall have the right to audit Borrower’s books and record and compliance with this Agreement upon reasonable notice to Borrower or Owner as applicable. If such books and records are located outside of Harris County, Texas, Borrower and Owner agree to make them available in Harris County, Texas



6.15.2 Borrower shall provide to the Director: (a) quarterly balance sheets and operating statements not later than the 30th day of the month following the calendar quarter to which the statements relate; (b) monthly rent rolls for the Project not later than the 10th day of the following month which contain at a minimum the following information (or other information as the Director may from time to time require) which correctly reflects, as of the first of each month, for each Designated Unit: the unit number, the number of bedrooms, the tenant name, the effective lease date, the monthly rent and the unit status (i.e., AMI); (c) financial statements (balance sheet and operating statements) of Borrower, in a form acceptable to the Director, within  120 days (for unaudited statements) and six months (for audited statements)  following the close of Borrower’s fiscal years;  and (d) prior to the termination of the Construction Completion Guaranty, annual  financial statement (balance sheet and income/operating statement) within  120 days (for unaudited statements) and six months (for audited statements)  following the close of Guarantors’ fiscal year. The annual financial statements of Borrower and Guarantor shall be audited by an independent certified public accountant upon the request of the Director.  If the Director requires, Borrower shall provide such reports at different intervals.

6.15.3 Using the Monitoring Forms or other forms from time to time established for use by the Director for monitoring purposes of the Loan Proceeds or to document Borrower’s compliance with the requirements of this Agreement, Borrower shall provide the Director with all monthly, quarterly or annual compliance reports as the Director requests.

6.15.4 The City shall have ownership of all information, including reports and data, prepared or assembled by Borrower for purposes of meeting CDBG-DR17 Program requirements and the contractual requirements of this Agreement; provided, however, Borrower may provide copies of such information to third parties.

6.15.5 Borrower shall, upon the request of the Director, make available to the City at the location of the Project (or at another location in Houston, Texas) all records, reports and other information and data maintained by Borrower relating to the Project, and shall cooperate with the City in connection with the City’s review of such records and monitoring of the Project.

6.15.6 Borrower shall maintain all records and other information relating to the Project for a period of not less than five (5) years following the expiration of the Affordability Period.

6.15.7 Borrower shall pay an annual monitoring compliance fee to the City in the amount of $30.00 per Unit restricted herein.

6.16 [bookmark: _DV_M159][bookmark: _Toc295296037][bookmark: _Toc288658063][bookmark: _Toc230950464]Notice of Claims or Suits.  Borrower shall give the Director prompt written notice of any causes of action, suits, or other proceedings filed or any claims made against the Project, Borrower or Guarantor, or, to the extent that it would have a material adverse effect on the Project, and Borrower has notice thereof, any other persons involved in the implementation or administration of the transactions contemplated by this Agreement.

6.17 [bookmark: _DV_M160][bookmark: _DV_M161][bookmark: _Toc288658064][bookmark: _Toc230950465][bookmark: _Toc295296038][bookmark: _DV_M162][bookmark: _DV_M163][bookmark: _DV_M164]Minority, Women and Small Business Enterprises.  For purposes of this Paragraph 6.17, the term “Borrower” shall mean and include, collectively, Borrower, its Construction Project Manager(s) and its general contractor(s). In order to monitor Borrower’s good faith efforts to adhere to the City’s MWSBE’s programs,  Borrower shall maintain or cause its contractors to maintain records and submit periodic reports of its good faith efforts to the Director in the form and at the times prescribed by the City’s designated OBO official and the APPENDIX 9 requirements.

6.18 [bookmark: _DV_M165][bookmark: _Toc288658065][bookmark: _Toc230950466]Transactions with Affiliates

6.19 [bookmark: _Toc295296039][bookmark: _Toc230950467][bookmark: _Toc288658066].  Except as otherwise provided in this Agreement and/or in any of the other Loan Documents, during the Term of this Agreement or any of the Loan Documents, Borrower shall not enter into any transaction in connection with this Agreement with any director, officer, employee, partner, or affiliate of Borrower without the prior written approval of the Director.  If the Land for the Project was acquired by Borrower from any director, officer, employee, partner, or affiliate of Borrower, the sales price for the Land may not have been any greater than most recent assessed value for ad valorem tax purposes, or the value set out in an independent appraisal report. 

6.19 [bookmark: _DV_M182]Taxes and Insurance.  Borrower shall pay all applicable taxes for the Project before delinquency and all insurance premiums for the Project at least 15 days before the due date to prevent any lapse in coverage.  Borrower shall at its option shall either: (1) fund an escrow account with Senior Lender for the payment of taxes and insurance premiums; or (2) provide the Director with written evidence acceptable to the Director that taxes and insurance premiums are paid prior to the date that such taxes and insurance premiums are due.  To the extent that Borrower escrows funds with Senior Lender, Borrower shall provide the City with evidence of the adequacy of such escrows.  Further, to the extent that Borrower fails to escrow funds with the Senior Lender, the Director reserves the right to require Borrower to escrow funds for taxes and insurance premiums with the City.

[bookmark: _Toc288658067]6.20	HUD Section 3 Requirements.  If applicable, Borrower shall comply at all times with Section 3 of the Housing and Urban Development Act of 1968 (12 U.S.C. 1701u) as set forth and supplemented in the City’s Housing and Community Development Department’s Section 3 Plan and associated documents. Borrower shall report Section 3 compliance in accordance with 24 C.F.R. Part 135 and 83 Fed. Reg. 5844. Section 3 requirements are applicable to Borrower if the assistance provided for in this Agreement exceeds $200,000.00, and to contractors and subcontractors for contracts or subcontracts that exceed $100,000.00. 

[bookmark: _Toc295296040][bookmark: _Toc288658068][bookmark: _Toc230950469]6.21	Public Relations and Signage.  All news releases and other public relations efforts, including advertising (except for advertisements solely for the purpose of obtaining tenants for the Project) and signage, must be approved in advance by the Director, and must properly refer to the City’s Loan by the City and the City’s Housing and Community Development Department.

6.22 [bookmark: _Toc295296041][bookmark: _Toc288658069][bookmark: _Toc230950470]Expertise

6.20 .  Upon request by the City, the City shall have the right to approve Borrower’s intention to retain any person or firm for the purpose of constructing, leasing and managing the Project and Borrower shall provide evidence of the expertise and competence of such persons and firms that Borrower intends to engage for the purpose of constructing, leasing and managing the Project. 

6.23.	Compliance with Applicable Law.

6.23.1 [bookmark: _Ref295231352] Borrower shall acquire, repair/re-construct, lease, maintain and operate the Project, and conduct all activities under this Agreement in accordance with all applicable federal, state, and local laws, rules, regulations and ordinances including, without limitation, those included in the Appendices and specifically set forth in this Agreement, as they may be from time to time amended (collectively, the “Applicable Law") and the Property and Construction Standards outlined in the Multifamily Disaster Recovery Guidelines including the Energy Efficiency Standards (Entergy Star, LEED, Enterprise Green ICC-700,  and HUD CPD Green Building Checklist.

6.23.2 Borrower will conduct all activities under this Agreement and the Loan Documents in accordance with Applicable Law.

6.23.3 Borrower acknowledges and agrees that all required lead-based paint (42 U.S.C. Sec. 4831(b)) and asbestos abatements will comply with Applicable Law.  

6.23.4 Borrower shall cause the Project and the Work to comply with the requirements of the Americans With Disabilities Act of 1990 (42 U.S.C. § 12101 et seq.) (including, without limitation, low vision accessibility), the Architectural Barriers Act (42 U.S.C. §§ 4151-4157), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794 et seq.) (“Section 504”), and regulations and guidelines promulgated thereunder, as all of the same may be amended and supplemented from time to time, the Texas Architectural Barriers Act, Tex. Gov’t. Code Ann. § 469.001 et seq. (1994) and the regulations and guidelines promulgated thereunder, and Chapter 10, subsection 60 of the Texas Administrative Code and the regulations and guidelines promulgated thereunder (“Chapter 10”) as all of the same may be amended and supplemented from time to time (collectively, “Accessibility Requirements”).  Five percent (5%) of the total number of units at the Project (i.e. seven (7), disbursed throughout the Project, shall be designated accessible in accordance with Section 504 and Chapter 10 using the 2010 ADA Standards for Accessible Design, promulgated by the United States Department of Justice, found at 28 C.F.R. § 35.151 (2013) and 36 C.F.R. Part 1191, App. B and D (2013) (the “2010 ADA Standards”) as modified by HUD.  In addition, two percent (2%) of the units at the Project (i.e. three (3) shall meet the standards to accommodate the hearing and visually impaired in accordance with Applicable Laws (as defined herein). 

6.23.5 If applicable, Borrower shall comply with CDBG Regulations at 24 C.F.R. Part 570, the Uniform Relocation Assistance and Real Property Policies Act of 1970 (“URA”), as amended, at 49 C.F.R. § 24, and Section 104(d) of the Housing and Community Development Act of 1974, as amended, at 24 C.F.R. § 42.  Borrower shall also comply with the tenant protection requirements set forth in the Protecting Tenants at Foreclosure Act of 2009, as amended and extended, (“PTAF”), as well as with any local codes or ordinances with respect to tenants’ rights or tenant protection.  If required by applicable law, Borrower shall also comply with the Multifamily Relocation Requirements (“Multifamily Relocation Requirements”) in the Appendices and shall submit to the Director copies of all documentation required by the Multifamily Relocation Requirements or relating to URA, which may include, without limitation, (i) a certification or affidavit, unless waived by the Director, affirming Borrower has performed all appropriate due diligence in order to confirm compliance with the tenant protection requirements set forth herein, (ii) a Notice to Real Property Owner/Seller, (iii) Tenant Status Reports, (iv) all Notices with Tenant Acknowledgements as required by the URA and (v) other related forms described in the Multifamily Requirements.  If required by Applicable Law, Borrower shall also submit to Director copies of all tenant notices and the Seller’s Occupancy Certification required under PTAF with respect to the tenant protection requirements, to substantiate that such notices, if required by Applicable Law, were provided either by the foreclosing lender or by Borrower.

6.24 [bookmark: _Toc295296043][bookmark: _Toc230950472][bookmark: _Toc288658071]Replacement Reserve and Operating Reserve.  In accordance with the Senior Loan Documents, but not later than the first (1st) anniversary following Project Completion, Borrower shall establish with Senior Lender, or to the extent not funded with the Senior Lender, a financial institution acceptable to the Director and Senior Lender in their sole and absolute discretion, and fund as an Operating Expense a “replacement reserve escrow account” (“Replacement Reserve Account”) for the replacement of furniture, fixtures, and equipment used in connection with those units at the Project for which the Work has been completed and for repair of capitalized improvements, in an amount not less than the greater of (i) $300.00 per unit annually, increased by 3% annually, or (ii) the reserve required by the Senior Lender per Unit per annum. If the Senior Lender requires a Replacement Reserve Account meeting these requirements, no additional reserve shall be required by the City. The reserve shall be deposited in equal monthly installments on an amortized basis. (For example if the Project had 100 Units, the monthly payment would be calculated as follows: 100 Units x $300 ÷ 12 = $2,500 monthly escrow payment).  In the event that the Senior Lender does not require a Replacement Reserve Account pursuant to the immediately preceding sentence, the City shall have the right to cause Borrower to fund such Replacement Reserve Account, in an annual amount not less than $300.00 per unit, increased by 3% annually, in accordance with the terms of this Section 6.24.  Unless a Default exists, Borrower shall be entitled to utilize amounts in the Replacement Reserve Account as necessary, provided that Borrower shall replenish the amount withdrawn by continuing to fund deposits to the Replacement Reserve Account in accordance with the preceding sentence.  Any replacement reserve amounts required under the Senior Loan Documents may be applied toward satisfaction of the Replacement Reserve Account requirements in this Agreement.  If the Replacement Reserve is not required by the Senior Lender, the Director may require that the Replacement Reserve Account and all amounts held therein shall be collaterally assigned to the City pursuant to a pledge and account control agreement in form and substance acceptable to the Director in his or her sole and absolute discretion.  If the Replacement Reserve is required by the Senior Lender, the City shall have a second lien priority interest in the Replacement Reserve Account and the funds contained therein.  On an annual basis, Borrower shall provide the Director with an accounting of the Replacement Reserve Account.  If not required by the Senior Lender or Borrower's Partnership Agreement, the Director may require Borrower to establish an Operating Reserve for the Project at Project Completion on terms and conditions as approved by the Director. 

6.25 [bookmark: _Toc295296044][bookmark: _Toc288658072][bookmark: _Toc230950473]Insurance Provisions in the Deed of Trust.  Borrower shall comply with all insurance requirements set out in the Senior Mortgage, the Deed of Trust securing the Loan and this Agreement.

6.26 [bookmark: _Toc230950474][bookmark: _Toc288658073]Reserved.  

6.27 [bookmark: _Toc295296045][bookmark: _Toc288658074][bookmark: _Toc230950475]Consulting and Developer’s Fees.  During the Term, without the prior written approval of the Director, no consulting or developer’s fees shall be paid by Borrower, directly or indirectly out of the proceeds of the City’s Loan or out of the revenue of the Project (except as provided in the Approved Final Construction Budget or the Approved Final Operating Budget).

6.28	Distributions Covenant.  If the Project exceeds a debt service ratio of 1.5 to 1 on an annual (calendar year) basis, the available cash for distribution for such calendar year shall be limited to the cash available between breakeven (1:1 debt service ratio) and a 1.5 to 1 debt service ratio.  Notwithstanding anything to the contrary contained in this Loan Agreement, any distribution in excess of such amount shall entitle the Director to declare a Default hereunder without prior notice and opportunity to cure.  For example:  If the debt service on the Project was $100,000 per year and the available cash before payment of debts was $200,000, the Project would have a debt service ratio of 2:1.  $100,000 of the cash would be used to pay debt service, $50,000 (only) would be available for distribution and the remaining $50,000 would be reserved by Borrower and promptly invested in the capital improvement of the Project or deposited in the Replacement Reserve Account.  Cash flow in excess of a 1.5 to 1 debt service ratio shall not be available for distribution and shall be invested in the Project or deposited in the Replacement Reserve Account as provided above.  Borrower covenants to notify the City in writing at least ten (10) days in advance of any distribution of Project income to Borrower’s partners, shareholders or members as applicable.

6.29	 Modification Fees. In the event that a modification of this Agreement or any change in any City Loan terms , the financing parties, Owner or Borrower structure or ownership of the Property is required after Closing which requires the Director’s or City Council’s approval, Borrower shall be responsible for all costs in connection therewith together a fee of no less than $25,000.00 with the amount of the fee to be determined at the time of request. 

6.30	Resiliency Design Requirements.  The Project design must incorporate the following resilient building measures:

(a) Protection

· Wet Floodproofing

· Blackwater Valves

(b)  Adaptation

· Elevated Equipment

· Elevated Living Space

· Window Shading

· Distributed Heating and Cooling

(c) Back-Up Measures

· Emergency Lighting

(d) Community

· Building Community Ties

· Creating Community Resilience Space

· Develop an Emergency Management Manual

(e) Green Building Standards

· ICC-700 National Green Building Standards (Bronze)

(f) Solar

· Solar Ready Design and Construction

(g) Electrical Vehicles

· Electrical Vehicle ready

(h) Green Infrastructure

· Infrastructure as outlined by Houston Incentives for Green Development

At the completion of construction and as a condition to the release of the retainage, Borrower and Owner shall provide the necessary documentation for the Director to verify compliance with this Section.     

SECTION SEVEN

RESERVED

SECTION EIGHT

RESERVED

[bookmark: _DV_M166][bookmark: _DV_M171][bookmark: _DV_M178][bookmark: _DV_M179][bookmark: _DV_M180][bookmark: _DV_M181][bookmark: _DV_M183][bookmark: _DV_M189][bookmark: _Toc288658077][bookmark: _Toc230950479][bookmark: _Toc295296046]SECTION NINE
DISBURSEMENT PROCEDURES

9.1 [bookmark: _DV_M190][bookmark: _Toc295296047][bookmark: _Toc288658078][bookmark: _Toc230950480]Disbursement Limitations.  The proceeds of the Loan shall be disbursed only for eligible and approved costs of the Work, relocation costs or acquisition costs that (i) are included in the Approved Final Project Budget, (ii) have been approved by the Director, (iii) if for Work, are for Work that has been completed and which Work has been approved by the Director, and (iv) if for materials, are for materials purchased and stored on site and approved by the Director.  

9.2 [bookmark: _DV_M191][bookmark: _Toc295296048][bookmark: _Toc230950481][bookmark: _Toc288658079]Retainage.  Disbursement for the Work, acquisition costs or other expenses under the Approved Final Construction Budget shall be subject to a ten percent (10.0%) retainage under Section 53.101, et seq. of the Texas Property Code (as it may be amended from time to time), but notwithstanding the foregoing, in no case shall retainage be released prior to thirty (30) days following completion of the Work as certified by the Architect or other person acceptable to the City. At the time of the release of the retainage, the Project is or will be as a result of the release of retainage free of all liens relating to the Project, other than liens that are bonded around. At the time of the release of the retainage, Borrower shall provide the City with a down-date endorsement (T-3), final lien waivers and/or such other documentation as may be required by the Director.

9.3 [bookmark: _DV_M192][bookmark: _Toc295296049][bookmark: _Toc288658080][bookmark: _Toc230950482]Reallocation of Loan Proceeds.  Any Loan Proceeds that are allocated for the Project but that are not expended for eligible costs under the Approved Final Project Budget pursuant to the terms of this Agreement shall be returned to the City for reallocation.

9.4 [bookmark: _Toc295296050][bookmark: _Toc230950483][bookmark: _Toc288658081]Reallocation of Savings and Contingencies.  Borrower may, with the Director’s approval, reallocate savings from one category of the Approved Final Construction Budget or from the contingency category of the Approved Final Construction Budget to another category of the Approved Final Construction Budget for the Project.

9.5 Drawdown Procedure.  Borrower shall not request a disbursement of the Loan Proceeds except in accordance with the Approved Construction Schedule and Approved Final Project Budget and in accordance with the provisions of this Paragraph 9.5. When a disbursement of Loan Proceeds is requested, Borrower shall deliver to the Director  (but in no event more often than once a month and for an amount of not less than $5,000) an application for the disbursement (in a form required by the Director) (the “Disbursement Request”) together with supporting documentation required by the Director (which shall include but not be limited to invoices and draw requests submitted by Contractor, interim lien waivers using forms provided by the GLO attached hereto as APPENDIX 13, and monthly construction progress reports on a unit by unit basis for verification by a third party inspector or a representative of the City) and evidence of required permits.  In addition to the other information required by the Director, the initial disbursement request shall include a copy of all required permits necessary to commence construction.  If the Director objects to an item (or portion thereof) included in any Disbursement Request or if all required information has not been submitted, then the Director shall notify Borrower within 10 business days of receipt of the applicable Disbursement Request of the Director’s objection and shall thereupon be relieved of any obligation to make a disbursement for that item (or portion thereof) until such time as Borrower cures the objection(s) to the satisfaction of the Director.  If the Disbursement Request is otherwise complete (as determined by the Director) and provided no Default exists or event that with the passage of time or giving of notice would constitute a Default has occurred and is continuing, the City shall, within 30 calendar days following approval of Borrower’s request, fund the requested disbursement from the City Loan less any amounts for items to which the Director has raised an objection and that have not been cured and less any retainage; provided, however, that the City shall not be required to make a disbursement (other than the last disbursement) in an amount less than $5,000 nor shall the City be required to make more than one disbursement per month. With each draw, the Borrower shall provide a down-date endorsement (T-3) to the City Loan Title Policy together with partial lien releases from the Contractor and subcontractors for the Work performed through the date of the draw request.

[bookmark: _DV_M193][bookmark: _Toc288658083][bookmark: _Toc230950485][bookmark: _Toc295296052]SECTION TEN
DEFAULT AND REMEDIES

[bookmark: _DV_M194][bookmark: _Ref295230198][bookmark: _Ref295230301][bookmark: _Toc295296053][bookmark: _Toc288658084][bookmark: _Toc230950486][bookmark: _DV_M195]Default.  The Director may declare a default (“Default”) under this Agreement or any one or more of the Loan Documents upon the occurrence of any one or more of the following circumstances (and in all events, subject to the rights of Senior Lender under the Senior Loan Documents and Tax Credit Investor under Section 0 hereof):

10.1.1	Failure to Pay.  If Borrower fails to pay, when due, any portion of the indebtedness evidenced by the Note and/or Loan Agreement and such failure continues for ten (10) days after written notice thereof from the Director to Borrower. 

10.1.2 [bookmark: _DV_M196]Breach of Affordability Requirements and/or Restrictive Covenants.  If Borrower breaches (i) the Affordability Requirements in this Agreement or the parallel Affordability Requirements set forth in the Restrictive Covenants and such breach continues for thirty (30) days after written notice thereof from the City to Borrower or (ii) any other covenant, condition, representation or warranty contained in the Restrictive Covenants, provided, however, that if the Restrictive Covenants do not provide a cure period, Borrower shall not have cure rights hereunder.

[bookmark: _DV_M197][bookmark: _DV_M198]10.1.3		Breach of Other Covenants or Conditions.  Except for the breaches of covenants or conditions covered by Section Ten, Paragraphs 10.1.1 and 10.1.2 above,  if Borrower fails, refuses or neglects to perform fully and timely any obligation, or breaches any covenant or condition (including any condition prior to or subsequent to the issuance of the City Loan) under this Agreement, or under any other Loan Document, and such failure continues for thirty (30) days after written notice from the City to Borrower, or, if the failure is not susceptible to cure within said 30-day period, such greater period of time (not to exceed sixty (60) days) as is necessary to cure such failure provided Borrower commences to cure such failure within said 30-day period and diligently works to cure such failure; provided, however that in the event that (i) any such cure periods would cause a violation to occur under Applicable Law  or (ii) any breach or failure of performance of a life safety requirement, such event shall be deemed a Default hereunder without any notice or opportunity to cure;



10.1.4	Breach of Representations or Warranties.  If any representation or warranty made by Borrower in its application(s) for the City Loan or in any of the Loan Documents, or this Agreement, or the Restrictive Covenants is false or misleading in any material respect, provided, however, that solely with regard to non-financial misrepresentations or warranties, Borrower shall have thirty (30) days after written notice to the Borrower from the City in which to take such action as may be necessary to cause the matter or thing represented to become true or not misleading; provided, however that in the event that any such cure periods would cause a violation to occur under Applicable Law, such event shall be deemed a Default hereunder without any notice or opportunity to cure.

10.1.5 [bookmark: _DV_M199]Voluntary Actions.  If Borrower or Guarantor (if any) is voluntarily adjudicated bankrupt, seeks, consents or does not contest the appointment of a receiver or trustee for itself or for all or part of its property, makes a general assignment for the benefit of creditors, does not pay its debts as they become due, or files a petition seeking relief under United States Bankruptcy Law.

10.1.6 [bookmark: _DV_M200]Involuntary Actions. If a petition is filed against Borrower or Guarantor (if any) under United States Bankruptcy Law or if a court of competent jurisdiction enters an order appointing a receiver or trustee for Borrower or Guarantor (if any) for all or any material part of such party’s property, and the order or petition is not discharged, dismissed or stayed within a period of ninety (90) days.

10.1.7 [bookmark: _DV_M201]Dissolution or Liquidation.  If Borrower is a partnership, limited liability company, corporation or other legal entity and dissolves, liquidates, or merges with or is consolidated into any other entity without the written approval of the Director.

10.1.8 [bookmark: _DV_M202]Destruction of the Project.  If the Project is demolished, destroyed or substantially damaged, and it is not restored or rebuilt in accordance with the requirements of the Loan Documents.

10.1.9 [bookmark: _DV_M203]Cessation of Work.  If Work on the Project ceases for ninety (90) or more consecutive days unless such cessation of Work is caused by cessation of funding under the City Loan.

10.1.10 [bookmark: _DV_M204]Failure to Obtain or Default Under Other Financing.  If Borrower fails to obtain any funding of the Other Financing in the order required under the Intercreditor Agreement (if applicable) or if Borrower has been declared in default under any regulatory agreement or document evidencing or related to the Other Financing and such default is not cured within ten (10) business days, or if longer, the cure period set forth in such regulatory agreement or other document but not to exceed thirty (30) days; provided, however, that any cure of the underlying default shall also constitute acceptable cure of the Default.

10.1.11 [bookmark: _DV_M205]Liens and Other Encumbrances.  If any mechanics’, materialman’s or other similar lien or encumbrance is filed against the Project, or the fixtures, materials, machinery and equipment to be used in the Project or other collateral that secures the City Loan, and the same is not discharged (by payment, bonding, which may include payment bond furnished by contractor, or otherwise) within fifteen (15) business days following written notice thereof from the City to Borrower.

10.1.12 [bookmark: _DV_M206]Change of Ownership or Management.

(a)	Except as otherwise permitted by the terms of this Agreement, if all or any part of Borrower's interest in the Project is transferred (excluding transfers of membership or partnership interests in Borrower to or by the Tax Credit Investor (or any entity permitted pursuant to Paragraph 10.1.15) or by its members or partners holding less than forty-nine percent (49%) ownership interest in Borrower, unless such interests being transferred are general partner or managing interests), sold or assigned, voluntarily or involuntarily, or there is a change of management of the Project, at any time within the Affordability Period, such transfer of interest or change of management must first be approved in writing in the reasonable discretion of the Director, which approval may be granted or withheld by the Director.  In the case of a transfer of Borrower’s interest in the Project, the Director's consent, if any, shall not be effective unless or until the purchaser or transferee assumes in writing all obligations and covenants of Borrower under the Loan Documents in a form acceptable to the Director and the City Attorney; or

(b)	If there is otherwise a change in control of Borrower in violation of this Agreement.

(c)	There is a change in the Property Manager without Director’s consent.	

10.1.13 [bookmark: _DV_M207]Failure to Complete.  If Borrower fails to complete the Work in accordance with the Approved Plans, Specifications, and Drawings that are approved by the Director within the Approved Construction Period.

10.1.14 [bookmark: _DV_M208]GLO, IRS or other Audit Findings or Exceptions.  If  the GLO, the Internal Revenue Service, or other federal or state agency makes an audit finding or exception that relates to the Project, the funds provided under this Agreement, or the Other Financing, provided, however, that if the audit finding or exception is curable, there shall be no Default unless the audit finding or exception is not cured within thirty (30) days after written notice to Borrower of such finding or exception or for such greater period as shall be necessary to cure such finding or exception so long as Borrower commences to cure such finding or exception within thirty (30) days after written notice thereof to Borrower and satisfactorily completes  such cure.

[bookmark: _Ref295229563]10.1.15	Removal of Borrower’s General Partner.  Notwithstanding anything to the contrary contained in this Agreement or the Loan Documents, the removal and/or replacement of Borrower’s general partner for cause in accordance with Borrower’s Partnership Agreement shall not require the consent of the City or Director, shall not constitute a default under this Agreement or the Loan Documents or accelerate the maturity of the Loan.  The consent of the Director shall be required for the appointment of a new general partner, but if the Tax Credit Investor exercises its right to remove the Borrower’s general partner for cause, City will not unreasonably withhold its consent to the substitute general partner; provided however, the consent of neither the City nor the Director shall be required if the substitute general partner is an affiliate of the Original Tax Credit Investor.  The substitute general partner shall assume all of the rights and obligations of the removed general partner of Borrower hereunder.

10.1.16	Transfer of Tax Credit Investor’s Partnership Interest.  Notwithstanding anything to the contrary contained in this Agreement or the other Loan Documents, no consent shall be required from the City or the Director (and the same shall not be deemed a Default or an event of default under any of the Loan Documents), in connection with (a) the pledge and encumbrance of the Tax Credit Investor’s limited partnership interest in Borrower to or for the benefit of any financial institution that enables such Tax Credit Investor to make its capital contribution to Borrower, or (b) the transfer and/or the assignment by Tax Credit Investor of its interest in Borrower to an entity controlled or managed by an entity which is related to or under common control with Tax Credit Investor, or (c) transfers of interests in Tax Credit Investor.

10.2 [bookmark: _DV_M209][bookmark: _Toc295296054][bookmark: _Toc288658085][bookmark: _Toc230950487]Temporary Non-Compliance Not a Default.  Notwithstanding the foregoing or any other provision of this Agreement or any of the other Loan Documents to the contrary, Borrower shall not be in Default hereunder or thereunder if such Default occurs solely as a result of temporary noncompliance with Section Six, Paragraphs 6.8.1, 6.8.3 or 6.8.4, or comparable or similar provisions of this Agreement or any of the other Loan Documents, and such temporary noncompliance is caused by increases in incomes of existing tenants, provided that actions satisfactory to GLO and the City are being taken to ensure that all vacancies are filled with eligible tenants until the noncompliance is corrected. Without limiting the foregoing, existing tenants of Designated Units whose financial status during the term of the lease are found to be such as to no longer qualify such tenants as City LMI Persons, must pay as rent from the date any such tenant no longer qualifies as a City LMI Person,  an amount equal to the lesser of the amount payable by the tenant under state or local law or thirty (30%) percent of the family’s adjusted monthly income, as recertified annually, but in no event shall more rent be charged than is allowed under Section 42 of the Internal Revenue Code.

[bookmark: _DV_M210][bookmark: _Toc288658086][bookmark: _Toc230950488][bookmark: _Ref295229427][bookmark: _Toc295296055] 10.3	 Right to Cure. Any time there is an event or a condition described in Section 10.1 which, with the passage of time might become a Default, if the Project has received Other Financing from low income housing tax credits, the Tax Credit Investor and/or the Senior Lender shall have the independent and concurrent right to cure such event or condition during the same period of time as that provided to Borrower.  A cure by the Tax Credit Investor and/or the Senior Lender of any event or condition that, with the passage of time might become a Default, shall have the same effect as a cure of such event or condition by Borrower. The City shall give notice to the Senior Lender and Tax Credit Investor of any default or Default by Borrower at the same time the City gives notice to Borrower.

[bookmark: _Ref295231537][bookmark: _Toc295296056][bookmark: _Toc230950489][bookmark: _Toc288658087]10.4	Reserved.	

[bookmark: _DV_M175][bookmark: _DV_M211]10.5	City’s Remedies.  Upon the declaration of a Default by the Director and the failure by Borrower, Senior Lender or Tax Credit Investor to cure same within a time period specified herein (if any), the Director may in his or her sole discretion: (i) terminate this Agreement; (ii) accelerate payment of the Note and declare that all sums under the Loan are immediately due and payable; (iii) foreclose on the Project; (iv) cease funding any disbursements under the Loan; and/or (v)  take any other action authorized or available under this Agreement, any of the Loan Documents or under Applicable Law or in equity.  In the event a Default exists, if the Director so chooses this remedy, the outstanding deferred principal balance shall be immediately due and payable.  Upon the occurrence and continuation of any Default hereunder, the deferred principal shall bear interest at a rate of the lesser of ten percent (10%) per annum or the maximum rate of interest permitted to be contracted for by Applicable Law (“Highest Lawful Rate”).  Failure of Borrower to adequately perform under this Agreement may result in penalties including the possibility of disbarment from future GLO and City projects. In the event that the City elects to stop funding the Loan upon the occurrence and continuance of a Default, the Borrower shall be obligated to continue and complete the Work at Borrower’s expense.  

[bookmark: _Toc288658088][bookmark: _Toc230950490][bookmark: _Toc295296057][bookmark: _DV_M212]SECTION ELEVEN
ALLOCATION OF COST SAVINGS
AND RECOVERY OF DAMAGES FROM CONTRACTOR

[bookmark: _DV_M213]In the event that (i) cost savings are achieved in connection with the performance of the Work and not reallocated in accordance with Section Nine, Paragraph 9.4 or (ii) the Contractor or any Subcontractor selected to perform the Work on the Project makes a payment of damages to Borrower for delays, defective workmanship or material, or for other items related to Work on the Project and such sums are not used by Borrower to correct such defective workmanship or otherwise mitigate any damages related to Work on the Project resulting from such default by the Contractor or any Subcontractor, Borrower shall immediately pay to the City a portion of such cost savings or the sum received as payment of damages, to be applied against the principal balance of the Loan.  The amount of such savings or damages to be paid to the City and applied to the Loan shall be equal to:

(i) [bookmark: _DV_M214][bookmark: _DV_M215](The total amount of the Loan disbursed for Work)  X (amount of cost savings realized or damages received)

(The total Work cost)



[bookmark: _DV_M217](ii)	less any portion of the damages received that the Director determines are attributable to lost income from rent; and

(ii) [bookmark: _DV_M218]less any portion of the cost savings realized or damages received that are used to pay Work costs approved by the Director in accordance with the Final Budget.

Provided, however, notwithstanding anything to the contrary set forth in this Agreement, to the extent that cost savings result in reduction in eligible basis for the Project, or will not be applied to projections for additional capital costs that would be considered eligible costs for tax credit certification under the applicable rules related thereto, and such reduction results in the amount of equity being contributed to the Project by the Tax Credit Investor being reduced, the Loan shall not be reduced by any amount of reduction in the Tax Credit Investor’s equity. 



[bookmark: _DV_M219]

SECTION TWELVE

RESERVED



SECTION THIRTEEN

RESERVED

[bookmark: _DV_M220][bookmark: _DV_M221][bookmark: _DV_M222][bookmark: _DV_M223][bookmark: _DV_M224]

[bookmark: _Toc288658091][bookmark: _Toc230950493][bookmark: _Toc295296058]SECTION FOURTEEN
RELEASE AND INDEMNIFICATION

[bookmark: _DV_M225][bookmark: _DV_M226][bookmark: _DV_M227][bookmark: _Toc288658092][bookmark: _Toc230950494]





14.1 RELEASE.  BORROWER, ITS PREDECESSORS, SUCCESSORS AND ASSIGNS (THE FOREGOING ARE COLLECTIVELY REFERRED TO IN THIS SECTION AS “BORROWER”) HEREBY RELEASE, RELINQUISH AND DISCHARGE THE CITY, ITS PREDECESSORS, SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES AND ITS FORMER, PRESENT AND FUTURE AGENTS, EMPLOYEES AND OFFICERS (THE FOREGOING ARE COLLECTIVELY REFERRED TO IN THIS SECTION AS “CITY”) FROM ANY LIABILITY AS A RESULT OF THE JOINT NEGLIGENCE OF THE CITY AS A RESULT OF ANY INJURY, INCLUDING DEATH OR DAMAGE TO PERSONS OR PROPERTY, WHERE SUCH DAMAGE IS SUSTAINED IN CONNECTION WITH THIS AGREEMENT.

14.2 [bookmark: _DV_M228][bookmark: _Toc288658093][bookmark: _Toc230950495][bookmark: _DV_M229]INDEMNIFICATION AGREEMENT.  BORROWER COVENANTS AND WARRANTS THAT IT WILL PROTECT, DEFEND, AND HOLD THE CITY HARMLESS FROM ANY AND ALL THIRD PARTY CLAIMS, DEMANDS, AND LIABILITY, INCLUDING DEFENSE COSTS, RELATING IN ANY WAY TO DAMAGES, CLAIMS OR FINES ARISING BY REASON OF OR IN CONNECTION WITH BORROWER’S ACTUAL OR ALLEGED NEGLIGENCE OR OTHER ACTIONABLE PERFORMANCE OR OMISSION OF BORROWER IN CONNECTION WITH OR DURING THE PERFORMANCE OF THE DUTIES UNDER THIS AGREEMENT. ALSO, DURING THE PERFORMANCE OF THE WORK AND UP TO A PERIOD OF FIVE (5) YEARS AFTER THE DATE OF FINAL ACCEPTANCE OF THE WORK, BORROWER FURTHER EXPRESSLY COVENANTS AND AGREES TO PROTECT, DEFEND, INDEMNIFY, AND HOLD HARMLESS THE CITY FROM ALL CLAIMS, ALLEGATIONS, FINES, DEMANDS, AND DAMAGES RELATING IN ANY WAY TO THE ACTUAL OR ALLEGED JOINT AND/OR CONCURRENT NEGLIGENCE OF THE CITY AND BORROWER, WHETHER BORROWER IS IMMUNE FROM LIABILITY OR NOT. 

[bookmark: _DV_M230][bookmark: _Toc288658094]	IT IS THE EXPRESSED INTENTION OF THE PARTIES HERETO THAT THE INDEMNITY PROVIDED HEREIN IS AN AGREEMENT BY BORROWER TO INDEMNIFY AND PROTECT THE CITY FROM THE CITY’S OWN NEGLIGENCE WHERE SAID NEGLIGENCE IS AN ALLEGED OR ACTUAL CONCURRING PROXIMATE CAUSE OF ANY ALLEGED THIRD-PARTY HARM.

[bookmark: _DV_M231][bookmark: _DV_M232]THE INDEMNITY PROVISION PROVIDED HEREIN SHALL HAVE NO APPLICATION TO ANY CLAIM OR DEMAND WHERE BODILY INJURY, DEATH, OR DAMAGE RESULTS ONLY FROM THE SOLE NEGLIGENCE OF THE CITY UNMIXED WITH ANY FAULT OF BORROWER.

SECTION FIFTEEN

NOTICE



[bookmark: _DV_M233][bookmark: _DV_M234]   All notices, demands, certificates, or other communications hereunder shall be in writing and shall be deemed sufficiently given or served for all purposes when delivered personally, by courier or via overnight delivery, when sent by certified or registered mail, postage prepaid, return receipt requested or by private courier service, in each case, with the proper address as indicated below; provided that any such notices, demands, certificates, or other communications shall be deemed delivered on the date delivered, or if mailed, three (3) days after deposit in the U.S. mail. Where an email address is indicated below, notice shall also be sent to the applicable party both by email as well as one of the other designated forms of notice, but notice by email shall not satisfy the notice delivery requirements of this Agreement.  Each party may, by written notice given to the other parties, designate any other address or addresses to which notices, certificates or other communications to them shall be sent as contemplated by this Agreement.  Until otherwise so provided by the respective parties, all notices, certificates and communications to each of them shall be addressed as follows:

[bookmark: _DV_M235]TO THE CITY:	City of Houston
c/o Housing and Community Development Department
2100 Travis, 9th floor
Houston, TX 77002
Attention: Director

[bookmark: _DV_M239]With a copy to:	City of Houston Legal Department
900 Bagby, 4th Floor
Houston, TX 77002
Attention: Section Chief, Disaster Recovery

With a copy to:	Housing and Community Development Department

2100 Travis, 9th floor
Houston, TX 77002

Attn: Asia Speights

E-mail:Asia.Speights@houstontx.gov





TO BORROWER:		Mr. Dan Wilson

				Heritage Senior Residences, L.P.

				161 NW 6th Street, Suite 1020 

				Miami, FL 33136



SECTION SIXTEEN

RESERVED



SECTION SEVENTEEN

RESERVED



SECTION EIGHTEEN

MISCELLANEOUS

[bookmark: _DV_M243][bookmark: _DV_M244][bookmark: _DV_M245][bookmark: _DV_M246][bookmark: _DV_M251][bookmark: _DV_M252][bookmark: _DV_M253][bookmark: _DV_M254][bookmark: _DV_M255][bookmark: _DV_M256][bookmark: _DV_M257][bookmark: _DV_M258][bookmark: _DV_M259][bookmark: _DV_M260][bookmark: _DV_M261][bookmark: _DV_M262][bookmark: _DV_M263][bookmark: _DV_M264][bookmark: _DV_M265][bookmark: _DV_M266][bookmark: _DV_M267][bookmark: _DV_M268][bookmark: _DV_M269][bookmark: _DV_M270][bookmark: _DV_M271][bookmark: _DV_M272][bookmark: _DV_M273][bookmark: _DV_M274][bookmark: _DV_M275][bookmark: _DV_M276][bookmark: _DV_M277][bookmark: _DV_M278][bookmark: _DV_M279][bookmark: _DV_M280][bookmark: _DV_M281][bookmark: _DV_M282][bookmark: _DV_M283][bookmark: _DV_M284][bookmark: _DV_M285][bookmark: _DV_M291]

18.1 [bookmark: _DV_M292][bookmark: _Toc295296063][bookmark: _Toc288658099][bookmark: _Toc230950500]Relationship of Parties.  The relationship of the City to Borrower pursuant to this Agreement, the Note, and all other Loan Documents is that of lender to borrower. Neither this Agreement, the Note, nor any of the Loan Documents creates any partnership, joint venture, or other subrecipient or fiduciary relationship between City and Borrower.

18.2 [bookmark: _DV_M293][bookmark: _Toc295296064][bookmark: _Toc288658100][bookmark: _Toc230950501]Parties in Interest.  Except for the rights of the GLO specifically set forth herein, this Agreement shall not bestow any rights upon any third party, but, rather, shall bind and benefit the City and Borrower, and as applicable, benefit GLO.  Neither the U.S. Government, HUD, any subcontractor or supplier, nor any other person or entity, is a party to or a third-party beneficiary of this Agreement. 

18.3 [bookmark: _DV_M294][bookmark: _Toc295296065][bookmark: _Toc288658101][bookmark: _Toc230950502]Exculpation.  The City shall not be liable to Borrower or responsible in any manner to any third-party in connection with this Agreement. 

18.4 [bookmark: _DV_M295][bookmark: _Toc295296066][bookmark: _Toc288658102][bookmark: _Toc230950503][bookmark: _DV_M296]Non-waiver.  Failure or forbearance of any party hereto to insist on the strict performance of any obligation under this Agreement or to exercise any rights or remedies accruing upon default shall not be considered a waiver of the right to insist on and to enforce, by any appropriate remedy, strict compliance with any other obligation or to exercise any right or remedy occurring as a result of any future default or failure of performance.

18.5 [bookmark: _DV_M297][bookmark: _Toc295296067][bookmark: _Toc288658103][bookmark: _Toc230950504]Modification.  Any alterations, additions, or deletions to terms which are required by changes in federal or state laws and regulations shall be automatically incorporated into this Agreement and shall take effect on the effective date of the laws or regulations.

18.6 [bookmark: _DV_M298][bookmark: _Toc295296068][bookmark: _Toc288658104][bookmark: _Toc230950505][bookmark: _DV_M299][bookmark: _Toc230950506]Severability.  In the event that any covenant, condition or provision of this Agreement is held to be invalid by a court of competent jurisdiction, the invalidity of the invalid covenant, condition or provision shall in no way affect any other covenant, condition, or provision, provided that the respective rights and obligations of the parties contained in the valid covenants, conditions and provisions of this Agreement are not materially prejudiced.  

18.7 [bookmark: _Toc295296069][bookmark: _Toc288658105]Choice of Law.  This Agreement shall be performable and enforced in Harris County, Texas, and shall be construed and interpreted in accordance with the laws of the City, the State of Texas and other Applicable Law. Venue for any disputes relating in any way to this Agreement shall lie exclusively in Harris County, Texas.

18.8 [bookmark: _DV_M300][bookmark: _Toc295296071][bookmark: _Toc288658106][bookmark: _Toc230950507]Integration.  Except as may be otherwise provided in this Agreement, this Agreement, the Appendices, Attachments, and Exhibits, or the other Loan Documents and Borrower’s response to the City’s request for proposal embody the entire Agreement between the City and Borrower and there are no other effective agreements, representations or warranties between the City and Borrower in connection with this Agreement and the other Loan Documents.

18.9 [bookmark: _DV_M301][bookmark: _Toc295296072][bookmark: _Toc288658107][bookmark: _Toc230950508][bookmark: _DV_M302][bookmark: _DV_M303]Assignability.  This Agreement shall not be assignable in whole or in part by Borrower without the prior written consent of the City which consent shall be in the form of an ordinance passed by City Council. 

18.10 [bookmark: _Toc295296073][bookmark: _Toc230950509][bookmark: _Toc288658108]Survival.  All the terms of this Agreement (including without limitation, the conditions listed in Section Three) shall survive the execution of the Note, the Deed of Trust and Restrictive Covenants.  The parties hereto expressly agree and acknowledge that the terms of this Agreement and the Restrictive Covenants shall remain in full force and effect until the expiration of the Affordability Period, notwithstanding whether the Note is prepaid in accordance with its terms.

18.11 [bookmark: _DV_M304][bookmark: _Toc295296074][bookmark: _Toc288658109][bookmark: _Toc230950510]Captions.  The use of captions in this Agreement is for convenience only and such captions shall not be used to define or limit the terms of this Agreement.

18.12 [bookmark: _Toc295296075][bookmark: _Toc288658110][bookmark: _Toc230950511]Applicable Law.  The interpretation and application of this Agreement shall be in accordance with the laws of the City, the State of Texas and other Applicable Law.

18.13 [bookmark: _Toc295296076][bookmark: _Toc288658111][bookmark: _Toc230950512]Multiple Counterparts; Effective Date.  The parties have executed this Agreement in multiple originals, each having full force and effect, as of the Effective Date.

18.14 [bookmark: _Toc288658112]Approval by the City or the Director.  All references to “reasonable” with respect to the granting or denying of the City’s or the Director’s approval shall be deemed to be “reasonable” if the Director is acting in his or her official capacity in accordance with the City’s Charter and related ordinances.

18.15 [bookmark: _Toc288658113]Transfer of Property: Flood Insurance.  As applicable, during the term of this Agreement, Borrower shall cause Owner and Owner shall maintain flood insurance as required under the Flood Disaster Protection Act of 1973 and the National Flood Insurance Reform Act of 1994 (42 U.S.C. § 4001 et seq. and 42 U.S.C. § 5154a), as amended, in accordance with APPENDIX 2 hereto or as otherwise required by HUD, City ordinance or the Director.  Provided, however, that if the Property is located within a 100-year or 500-year floodplain or Special Flood Hazard Area designated by FEMA, Borrower shall cause Owner and Owner must maintain flood insurance on the Property for the life of the Property, in accordance with 42 U.S.C. §4012a, and this requirement shall survive the expiration or earlier termination of this Agreement. Borrower and Owner understand and acknowledge that failure to maintain the required flood insurance shall result in ineligibility for any further federal disaster relief of any kind, including but not limited to CDBG disaster recovery assistance. If the Property is sold or transferred by Owner or any subsequent transferring owner, the applicable flood insurance requirements under this Section are transferred to the new Property owner. Owner or any subsequent transferring owner of the Property must notify the new owner in accordance with 42 U.S.C. § 5154a and this requirement shall survive the expiration or earlier termination of this Agreement. Owner or any subsequent transferring owner of the Property may be subject to liability if it fails to provide the notice required by 42 U.S.C. § 5154a.



18.16 [bookmark: _Toc288658114]Consents and Approvals.  Any approval or consent required of the City or the Director under the Loan Documents is for the purposes of administering the Loan for City’s benefit only and does not constitute any type of warranty or guaranty to Borrower that the plans, specifications, contracts or items of a similar nature for which approval or consent is sought is free from error, in compliance with Applicable Law or fit for the Borrower’s purpose. Borrower acknowledges that neither the City nor the Director is an engineer or an architect and that Borrower is required to rely on its own architect, contractors and engineers in performance and monitoring of the Work hereunder.  To the extent that any condition or provision of this Agreement or any other Loan Document is subject to the approval or consent of the City or the Director and such consent is not expressly required to be "reasonable", such consent or approval may be granted or denied within the sole and absolute discretion of the City or the Director, as applicable.  In all cases, any approval or consent required by the City or Director shall not be effective unless such consent or approval is in writing.

18.17 [bookmark: _Toc288658115]Choice of Venue.   Borrower agrees that proper and exclusive venue for any dispute with respect to this Agreement shall be in the United States District Court for the Southern District of Texas or the state circuit court sitting in Harris County, Texas, and Borrower agrees to waive any claim that such court does not have personal jurisdiction over it or is an inconvenient forum.

18.18	Mediation of Contractor Disputes.  In the event that a dispute arises between Borrower and any contractor or subcontractor or between any contractor and subcontractor with respect to the Work or the Project, the Director shall have the right to require the disputing parties to conduct non-binding mediation to attempt to resolve such disputes to the extent that such mediation would not conflict with the requirements of the Payment, Performance or Maintenance Bonds. Such mediation shall occur within thirty (30) days of notice by the Director that a mediation is required. The Director may declare a default under the City Loan if any dispute referred to mediation is not resolved within sixty (60) days after submission to non-binding mediation. Each contract and subcontract for the construction of the Project shall contain mandatory non-binding mediation requirements in case of a dispute if mediation is required by the Director as well as the other requirements of APPENDIX 3 hereto.  Nothing contained in this Agreement is intended to require the City to be a party to or participate in any mediation proceedings.

18.19	Force Majeure. In the event that any party shall be delayed in or prevented from the performance of any act required under this Agreement by reason of an event of Force Majeure, the time for performance shall be extended by the number of days that performance was reasonably delayed by such event (not to exceed 60 days) provided that such extension shall not be permitted if such extension results in the breach of the GLO Contract. 

18.20 Anti-Boycott of Israel.  Borrower certifies that Borrower is not currently engaged in and agrees for the duration of this Agreement not to engage in the boycott of Israel as defined by Section 808.001 of the Texas Government Code.

18.21 Zero Tolerance Policy for Human Trafficking and Related Activities.  The requirements and terms of the City’s Zero Tolerance Policy for Human Trafficking and Related Activities, as set forth in Executive Order 1-56, as revised from time to time, are incorporated into this Agreement for all purposes. Borrower has reviewed Executive Order 1-56, as revised, and shall comply with its terms and conditions as they are set out at the time of this Agreement’s effective date. Borrower shall immediately notify the City’s Chief Procurement Officer, City Attorney, and the Director of any information regarding possible violation by the Borrower or its subcontractors providing services or goods under this Agreement.

18.22 Additional AFFH and AUGF Requirements.  [TO BE INSERTED UPON RECEIPT]

SECTION NINETEEN

AUTHORITY OF THE DIRECTOR AND MAYOR



18.23 [bookmark: _DV_M306][bookmark: _Ref295230433][bookmark: _Toc295296078][bookmark: _Toc288658117][bookmark: _Toc230950514]

18.24 

19.1	Authority of the Director to Extend Time of Performance

18.25 .  The Director may extend the time of performance for any of Borrower’s covenants or conditions set forth in this Agreement, including all exhibits and attachments, or the other Loan Documents two (2) times for up to six (6) months each by written notice to Borrower.  After these two six (6) months extensions, the next extension must be obtained by formal amendment to this Agreement, approved by City Council.  After the extension approved by City Council, the Director may extend this Agreement (as amended) or any applicable time period for up to two (2) additional six (6) month periods by written notice to Borrower, but any additional extensions thereafter must be approved by City Council.  Director may not extend the Maturity Date of the Loan or otherwise amend or extend any repayment obligations under the Note.

19.2 [bookmark: _DV_M307][bookmark: _Ref295230436][bookmark: _Toc295296079][bookmark: _Toc288658118][bookmark: _Toc230950515]Authority of the Director to Execute Certain Amendments

18.26 .  In the event that change orders, the application of delay damages, or other actions permitted by this Agreement, including all exhibits and attachments, cause the principal amount of the Loan to decrease, the Director shall have the authority to execute the appropriate amendments to the Loan Documents reflecting such decrease. 

19.3 [bookmark: _DV_M308][bookmark: _DV_M309][bookmark: _DV_M310][bookmark: _Toc295296080][bookmark: _Toc288658120][bookmark: _Toc230950517]Authority of the Mayor to Execute Other Documents

18.27 .  The Mayor shall have the authority, without further action by City Council, to execute all other documents contemplated by this Agreement, including all exhibits and attachments, or necessary or appropriate to effectuate this Agreement, or to protect the City’s interests hereunder, including, without limitation, execution of the Intercreditor Agreement and Subordination Agreement.  The Mayor shall have the authority, without further action by City Council and upon the recommendation of the Director and City Attorney, to make changes to clarify, but not materially change, any provisions of this Agreement, including all exhibits and attachments, or other documents contemplated by this Agreement.

19.4 [bookmark: _DV_M311][bookmark: _Ref295230441][bookmark: _Ref295295958][bookmark: _Toc295296081]Schedules, Attachments, Appendices and Exhibits

.  References in this Agreement to various Schedules, Attachments, Appendices, or Exhibits shall refer to substantially the same form as those that are attached to this Agreement or such other form of Schedule, Attachment, Appendix or Exhibit as may be approved by the City Attorney and the other parties hereto.

19.5 [bookmark: _Toc295296082]Other Amendments; Council Approval Required

.  Except as otherwise provided in these Sections 19.1, 19.2, 19.3 and 19.4, any amendments to the Loan Documents must be in writing and authorized by City Council. 

19.6	Refinance of Senior Loan. The Senior Loan may not be refinanced except as may be approved in writing by the Director.  

[bookmark: _Toc288658121][bookmark: _Toc230950518][bookmark: _Toc295296084]SECTION TWENTY
USURY LIMITATIONS

[bookmark: _DV_M312][bookmark: _DV_M316][bookmark: _DV_M317][bookmark: _DV_M318][bookmark: _DV_M319][bookmark: _DV_M321][bookmark: _DV_M323][bookmark: _DV_M324][bookmark: _DV_M325][bookmark: _DV_M326][bookmark: _DV_M327][bookmark: _DV_M328][bookmark: _DV_M329][bookmark: _DV_M330][bookmark: _DV_M314]No provision of this Agreement, the Note, or any instrument securing payment of or relating to the indebtedness of Borrower, shall require the payment or permit the collection of interest in excess of the Highest Lawful Rate. If any excess of interest in such respect is herein or in any other instrument provided for, or shall be adjudicated to be so provided for herein or in any other instrument, the provisions of this paragraph shall govern and neither Borrower nor any guarantor or endorser of the Note, or their respective heirs, personal representatives, successors, or assigns shall be obligated to pay such interest to the extent it is in excess of the Highest Lawful Rate.  Any fees or other sums that under Applicable Law are deemed to constitute interest shall be treated as interest and taken into account in calculating the Highest Lawful Rate and all such fees or other sums so deemed interest shall be amortized, prorated, allocated and spread in equal parts over the full stated Term of the Loan.  It is the intention of the City and Borrower to conform strictly to the laws applicable to the Loan, and should it be held that interest or other sums payable to the City under this Agreement, the Note, or any other Loan Document are in excess of the Highest Lawful Rate, the interest chargeable shall be reduced to the maximum amount permitted by law.

IN WITNESS WHEREOF, the parties execute this Agreement in multiple counterparts 

[bookmark: _DV_M331]as of the date of countersignature by the City Controller as set out below.

[SIGNATURE PAGES FOLLOW] 


Loan Agreement Signature Page

BORROWER:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member





By:_______________________

								Stanley D. Cohen, Manager	








SEAL/ATTEST:		CITY OF HOUSTON, TEXAS


			
Pat Jefferson Daniel,		Sylvester Turner, Mayor
Interim City Secretary



APPROVED:		COUNTERSIGNED:


			
Tom McCasland, Director		Chris B. Brown, City Controller
Housing and Community Development
Department



APPROVED AS TO FORM:		COUNTERSIGNATURE DATE:


			
Senior Assistant City Attorney
LD#___________________









SCHEDULE A

DEFINITIONS

Accessibility Requirements are defined in Section Six, Paragraph 6.23.4.

[bookmark: _DV_M6]Affordability Period  for the Project shall mean forty (40) years from Project Completion determined without regard to the Term of the Loan, the Deed of Trust, or the transfer of ownership of the Project and as may be renewed or extended as provided herein.

Applicable Law is defined in Section Six, Paragraph 6.23.1.

Approved Construction Schedule  is defined in Section Three, Paragraph 3.4 hereof.

Approved Construction Contract  is defined in Section Three, Paragraph 3.10.1 hereof.

Approved Final Construction Budget is defined in Section Three, Paragraph 3.9.2 of this Agreement.

Approved Final Operating Budget shall mean the portion of the approved Final Budget which relates to the operation and the Operating Expenses of the Project, which shall be updated and approved annually during the term of the Loan in accordance with the provisions of Section Three, Paragraph 3.9.1.

Approved Final Project Budget is defined in Section Three, Paragraph 3.9.2 of this Agreement.

Approved Plans, Specifications and Drawings is defined in Section Three, Paragraph 3.3 hereof.

Assignment of Construction Contract shall mean that certain Assignment and Subordination of Construction Contract (with Consent) in form attached hereto as an Attachment or otherwise approved by the City Attorney.

[bookmark: _DV_M7][bookmark: _DV_M8]C.F.R. shall mean the Code of Federal Regulations.

[bookmark: _DV_M9][bookmark: _DV_M10]Certificate of Completion shall mean the certificate that is executed by the Director that states that Project Completion has occurred in accordance with the requirements of this Agreement.  

Certificate of Compliance/Occupancy shall mean the certificate that is issued by the City acknowledging that construction has been completed and/or that the structure is ready for occupancy.  Note: for rehabilitation Projects, this certificate may be termed a Certificate of Compliance.

[bookmark: _DV_M11]City is defined in the preamble to this Agreement.

[bookmark: _DV_M12]City Attorney shall mean the City Attorney of the City of Houston or any Assistant City Attorney that the City Attorney may designate to perform the various functions assigned to the City Attorney under this Agreement.

[bookmark: _DV_M13]City Controller shall mean the Controller of the City of Houston or any other person the Controller may designate to perform the various functions assigned to the Controller under this Agreement.

[bookmark: _DV_M38]City Loan or City’s Loan shall mean the performance-based loan contemplated by this Agreement, in the maximum principal amount of $11,700,000.00 made by the City to Borrower for the purpose of financing eligible costs to construct the Project.

[bookmark: _DV_M14]Closing or Closing Date shall mean the date on which the Loan Documents are executed and all of the other conditions set forth in Section Four of this Agreement have been satisfied.

[bookmark: _DV_M15]Construction Contract shall mean the contract between Borrower and the Contractor to perform the Work (in form approved by the Director).

Construction Project Manager shall mean an individual or corporation which must be an architect or an engineer and must be registered and in good standing in his or her profession under the laws of the State of Texas or must have a duly licensed architect or engineer on its staff or such other person or entity approved by the Director.  Borrower may not serve as the Construction Project Manager.  The Construction Project Manager will oversee all phases of design, planning, and submission of the plans, specifications, drawings and other construction documents for the Project. The Construction Project Manager shall also be responsible for overseeing the Work and the performance of the Contractor, including without limitation, conducting on-site inspections appropriate to the state of construction so as to become generally familiar with the progress and quality of the Work and to determine in general if the Work is proceeding in accordance with the Contract Document.

[bookmark: _DV_M16][bookmark: _DV_M17][bookmark: _DV_M18]Construction Project Management Agreement shall mean the agreement between Borrower and the Construction Project Manager, in form acceptable to the Director, outlining the services to be performed by the Construction Project Manager in relation to the Project which Construction Project Management Agreement shall be collaterally assigned to the City pursuant to that certain Assignment of Construction Project Management Agreement in form attached hereto as an Attachment or other form approved by the City Attorney.

Contractor shall mean a contractor as approved by the Director selected by the Borrower to perform the Work. The Contractor must be registered and in good standing in his or her profession under the laws of the State of Texas and must be acceptable to the Director.

Cost Reasonableness Analysis shall mean an evaluation of the separate elements (e.g., labor, materials, etc.) that make up the Approved Final Construction Budget to determine if they are allowable, directed related to the Work and ultimately, reasonable.

Declaration of Subordination shall mean that certain Declaration of Subordination of Senior Lender attached hereto as an Attachment, or such other form approved by the City Attorney, which shall be executed by Senior Lender on or prior to Closing and filed for record in the Official Public Records of Real Property, Harris County, Texas, in accordance with Section Three, Paragraph 3.7 hereof.

[bookmark: _DV_M19][bookmark: _DV_M20]Deed of Trust shall mean and include the Deed of Trust, Security Agreement and Financing Statement to be executed by Borrower, granting to the City a second lien on Borrower’s fee interest in the Project and which shall be substantially in the form attached as an Attachment to this Agreement.

[bookmark: _DV_M21]Default shall mean the occurrence of any event set forth under Section Ten of this Agreement.

[bookmark: _DV_M22]Designated Units shall mean those units in the Project which have been designated by Borrower and approved by the Director as subject to all occupancy, rent, and affordability requirements of this Agreement and the Restrictive Covenants. The Designated Units shall remain in compliance with the requirements of this Agreement without regard to the term of any mortgage or the transfer of ownership, pursuant to the Restrictive Covenants.

[bookmark: _DV_M23]Director shall mean the Director of the City’s Housing and Community Development Department or any other person that the Director may designate to perform the various functions assigned to the Director under this Agreement. 

[bookmark: _DV_M24]Effective Date shall mean the date this Agreement is countersigned by the City Controller.

Environmental Mitigation is defined in Section One, Paragraph L of this Agreement.

Environmental Review is defined in Section One, Paragraph L of this Agreement.

Final Budget shall mean, collectively, the Approved Final Operating Budget and the Approved Final Construction Budget.

[bookmark: _DV_M25][bookmark: _DV_M26][bookmark: _DV_M27]Financing Statements shall mean U.C.C.-1 Financing Statements granting a second lien security interest in Borrower’s personal property included within the definition of the Project.

Force Majeure.  A event of storm, flood, fire, earthquake, pandemics or other acts of god, war, terrorism, sabotage, riot, insurrection or other civil disturbance, strikes, lockouts or other labor disturbances which renders a party temporarily incapable of performance. The term “Force Majeure” specifically excludes events related to COVID-19 or other global pandemics existing as of the date of Closing.

Governmental Authority shall mean shall mean the United States, each state, each county, each city, and each other political subdivision in which all or any portion of the Land is located, and each other political subdivision, agency, or instrumentality exercising jurisdiction over the City, Borrower, and/or the Land.

Guarantor shall mean Stanley D. Cohen, Stanley D. Cohen Revocable Living Trust and Heritage Senior Residences Development, LLC.

Highest Lawful Rate is defined in the Section Ten, Paragraph 10.5 of this Agreement.

[bookmark: _DV_M28][bookmark: _DV_M29][bookmark: _DV_M30][bookmark: _DV_M31][bookmark: _DV_M32][bookmark: _DV_M33]HUD shall mean the United States Department of Housing and Urban Development.

[bookmark: _DV_M34]Income and/or Family Income or any similar term, including without limitation, annual income, adjusted income, monthly income, and monthly adjusted income shall have the meanings assigned to such terms in 24 C.F.R. Part 5.

[bookmark: _DV_M35]Intercreditor Agreement shall mean the agreement between the City, Borrower and Senior Lender described in Section Three, Paragraph 3.8 of this Agreement.

[bookmark: _DV_M36]Land shall mean the real property included within the Project, as described in Section Two, Paragraph 2.1 of this Agreement.

[bookmark: _DV_M37][bookmark: _DV_M40]LMI Persons shall mean low- or moderate-income households whose annual incomes do not exceed eighty (80%) percent of the AMI, as determined by HUD with adjustments for family size.

[bookmark: _DV_M41]Loan Documents shall mean all of the documents executed by or on behalf of Borrower that govern, secure and/or evidence the Loan, including without limitation, this Agreement, the Note, the Assignment of Construction Contract, the Assignment of Property Management Agreement, the Assignment of Architect’s Contract, Plans and Specifications, the Environmental Indemnity, the Assignment of Construction Project Management Agreement, the Construction Completion Guaranty and the Restrictive Covenants; provided, however, that the Restrictive Covenants shall not be deemed a “Loan Document” for purposes of the Intercreditor Agreement and the Declaration of Subordination, and further provided that the obligations of the restrictive covenants shall be secured by the Deed of Trust.

Loan Proceeds means amounts disbursed by the City to Borrower pursuant the terms of this Agreement.

[bookmark: _DV_M42][bookmark: _DV_M43][bookmark: _DV_M44]Mayor shall mean the Mayor of the City of Houston, or any person that the Mayor may designate to perform the various functions assigned to the Mayor under this Agreement.

Maturity Date the expiration date of the Affordability Period.

Minimum Property Standards shall mean the minimum property standards of the City of Houston as set forth in APPENDIX 14, provided, however, that in the event of a conflict between the minimum property standards of the City of Houston and Section 8 Housing Quality Standards for Existing Housing under 24 C.F.R. § 982.401, the more rigorous requirement shall apply as the Minimum Property Standard hereunder.

[bookmark: _DV_M45]Note shall mean the note to be executed by Borrower evidencing the Loan, and which shall be substantially in the form attached as an Attachment to this Agreement.

Net Operating Income shall mean the Project’s gross operating income less Operating Expenses.

[bookmark: _DV_M46][bookmark: _DV_M47]Operating Expenses shall mean all costs and expenses paid or incurred in connection with or relating to the ownership, maintenance or operation of the Project pursuant to the Approved Final Operating Budget and the Approved Final Construction Budget.

Other Financing is defined in Section One, Paragraph M of this Agreement (if applicable).

[bookmark: _DV_M48][bookmark: _DV_M49][bookmark: _DV_M50]Partnership Agreement shall mean the limited partnership agreement or operating agreement, as applicable, of the Borrower.

Preliminary Project Budget shall mean the budget for the Project attached as an Exhibit to this Agreement, which has been submitted by Borrower and approved by the Director prior to execution of this Agreement.

[bookmark: _DV_M51]Project shall mean the Land described in Section Two, Paragraph 2.1 of this Agreement, together with all buildings and other improvements located or to be located on the Land.  Project shall also include all real and personal property interests of Borrower located on, incorporated into, or used in connection with the land and improvements, including without limitation, all leases to Borrower, appliances, air conditioning, heating, ventilation, plumbing and electrical fixtures and equipment.

[bookmark: _DV_M52]Project Completion shall mean the date on which all of the following conditions have been satisfied and which:

[bookmark: _DV_M53](i)	fee title to the Land is in Borrower;

[bookmark: _DV_M54](ii)	the Work has been completed to the satisfaction of the Director, and Borrower has delivered to the City an AIA Affidavit of Completion signed by the Borrower, Contractor and Architect for the Project in form and substance acceptable to the Director;

(iii)	The City or the Approved Inspectors have conducted a Uniform Physical Conditions Standards inspection and all deficiencies have been remedied.

[bookmark: _DV_M55](iv)	the Project in the Director’s judgment complies with the requirements of the CDBG-DR17 Program and Requirements, the requirements of HUD, including but not limited to those set forth in the written “release of funds” authorization from HUD as further described in Section 5, Paragraph 5.4 and the Minimum Property Standards set forth in Section Six, Paragraph 6.10 of this Agreement);

[bookmark: _DV_M56](v)	the final draw request has been made and the draw on the Loan has been disbursed for the Project including retainage;

(vi)	delivery to the City evidence satisfactory to the City, reflecting the full payment of, and executed final, unconditional lien waivers from (or the liens have been bonded around) all contractors, subcontractors and others with respect to the construction of the Project;  

(vii)	delivery of Certificates of Occupancy (or their equivalent) issued by all appropriate Governmental Authorities for all portions of the improvements located at the Project; 

[bookmark: _DV_M57](viii)	the information necessary for the City to complete the Final Wage Compliance Report has been submitted by Borrower and the City has completed the report and submitted it to GLO; and

(ix)	A letter from the Architect or other qualified professional indicating that the Project is in compliance with all Accessibility Requirements.

[bookmark: _DV_M58][bookmark: _DV_M59]Property shall mean all of the property described in the Deed of Trust that is collectively referred to therein as Property.    

Property Condition Assessment shall mean a physical inspection of the Project to access any physical deficiencies and defects of the Project and any material deferred maintenance of the Project’s systems, components, or equipment as observed during the field observer’s walk-through survey. 

Property Management Agreement shall mean the agreement between Borrower and the Property Manager, in form acceptable to the Director, outlining the services to be performed by the Property Manager in relation to the Project.  The Property Management Agreement shall be collaterally assigned to the City pursuant to the Assignment of Property Management Agreement in form attached hereto as an Attachment or other form approved by the City Attorney.

Property Manager shall mean the person or firm charged with the day to day management of the Project in accordance with the terms of the Property Management Agreement.

[bookmark: _DV_M60]Reserve(s) or Replacement Reserve shall mean an escrowed reserve account established for the purpose of funding the replacement of furniture, fixtures and equipment used in connection with the Project and for repair of capitalized improvements, in accordance with Section One, Paragraph O, Section Six, Paragraph 6.24 and the Final Budget.

[bookmark: _DV_M61]Restrictive Covenants shall mean the covenants embodied in the Restrictive Covenants to be executed by Borrower, which shall be substantially in the form attached hereto as ATTACHMENT A to this Agreement, which covenants require Borrower and its successors and assigns, to comply with certain occupancy and use restrictions for the duration of the Affordability Period, and which shall be superior to any liens evidencing or securing the Senior Loan and all other liens and encumbrances in accordance with the Declaration of Subordination.

[bookmark: _DV_M62]Senior Lender shall mean Wells Fargo Bank, N.A. or other lender approved by the Director.

[bookmark: _DV_M63][bookmark: _GoBack]Senior Loan shall mean the loan in an original principal amount not to exceed the amount of $6,750,000.00 secured by the Project, and subordinate to the Restrictive Covenants pursuant to the Declaration of Subordination.  Prior to Closing, any increase to the Senior Loan amount that does not exceed 25% of the original amount may be approved in writing by the Director. Such approval must be in writing, and may be delivered by regular mail, electronic mail, or electronic or facsimile transmission. Subject to the Director’s written consent, the Senior Loan may be refinanced, provided that the principal balance of the new loan shall not exceed the outstanding principal balance of the loan being repaid plus reasonable and customary closing costs.

Senior Loan Documents shall mean all documents evidencing, securing, or guaranteeing the Senior Loan, including without limitation, the Senior Mortgage.

[bookmark: _DV_M65]Senior Mortgage shall mean the lien or liens securing the Senior Loan.

[bookmark: _DV_M66]State shall mean the State of Texas.

Subcontractor shall mean any person, firm, or corporation who has a direct contract with the Contractor to perform any portion of the Work at the Project.

Tax Credit Investor shall mean, collectively or individually, ______________.

UFAS shall mean the Uniform Federal Accessibility Standards as set forth under Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. §794 et seq.) and the regulations promulgated in connection therewith. 

[bookmark: _DV_M67][bookmark: _DV_M68][bookmark: _DV_M69][bookmark: _DV_M70]Work as used in this Agreement shall mean all labor necessary to complete the construction, replacement, repair and environmental remediation work on the Project required by this Agreement or the Construction Contract, and all the materials and equipment incorporated or to be incorporated into the Project during the course of such construction, replacement and repair work.



APPENDICES TO LOAN AGREEMENT

APPENDIX 1	Applicable Law

APPENDIX 2	Insurance Requirements and Release and Indemnity Provisions for the Approved Construction Contract and the Other Construction and Supply Contracts

APPENDIX 3	Construction Contract Requirements, including bidding procedures if applicable

APPENDIX 4	Survey Requirements

APPENDIX 5	Monitoring Forms including Compliance Forms for Complying with Section 3 of the Housing and Urban Development Act of 1968 (12 U.S.C. Sec. 1701u)

APPENDIX 6	Lobbying Certificate (to be delivered on or before the execution of this Agreement)

APPENDIX 7	“Debarment Form”-- Certification regarding Debarment, Suspension, and Other Responsibility Matters (to be delivered on or before the execution of this Agreement)

APPENDIX 8	Reserved

APPENDIX 9	City’s MWSBE Requirements

APPENDIX 10	Property Condition Assessment requirements (if any)

APPENDIX 11	Multifamily Relocation Requirements, including related forms

APPENDIX 12	Reserved

APPENDIX 13	GLO Lien Waiver Form

APPENDIX 14	Minimum Property Standards

APPENDIX 15	Work Force Protection Measures
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EXHIBITS TO LOAN AGREEMENT

EXHIBIT A		Legal Description of the “Land”

EXHIBIT B		Commitments for “Other Financings”

EXHIBIT C		Preliminary Construction Budget

EXHIBIT D		Scope of Work

EXHIBIT E		Construction Schedule.


ATTACHMENTS TO LOAN AGREEMENT

A.	City’s Restrictive Covenants

B.	Borrowers’ Note

C.	Borrower’s Deed of Trust

D.	Financing Statements

E.	Reserved

F.	Reserved

G.	Construction Completion Guaranty

H.	Declaration of Subordination

I.	Intercreditor Agreement

J.	Assignment of Construction Project Management Agreement (if required under Agreement)

K.	Assignment of Property Management Agreement

L.	Assignment of Architect’s Contract, Plans and Specifications, and Consent

M.	Assignment of Construction Contract

N.	Environmental Indemnity Agreement

O.	Form of the Performance Bond, Maintenance Bond, and Payment Bond

P.	Reserved








ATTACHMENT C

TO LOAN AGREEMENT



DEED OF TRUST, SECURITY AGREEMENT 

AND FINANCING STATEMENT
When recorded, return to:

THE CITY OF HOUSTON

P. O. Box 1562

Houston, TX 77251-1562

Attention: Director, Housing and Community Development Department





NOTICE OF CONFIDENTIALITY RIGHTS:  IF YOU ARE A NATURAL PERSON, YOU MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS:  YOUR SOCIAL SECURITY NUMBER OR YOUR DRIVER'S LICENSE NUMBER.

DEED OF TRUST, SECURITY AGREEMENT AND FINANCING STATEMENT

From

HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 

as Grantor



to

TOM MCCASLAND, 
as Trustee

for the benefit of

CITY OF HOUSTON

as Beneficiary


 DEED OF TRUST, SECURITY AGREEMENT

AND FINANCING STATEMENT

 



THE STATE OF TEXAS	§



COUNTY OF HARRIS 		§



That in consideration of certain indebtedness hereinafter described, justly owing by , HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership (“Grantor”), to THE CITY OF HOUSTON (“Beneficiary”) and in consideration of the sum of Ten and No/100 Dollars ($10.00) and other valuable consideration paid to the Grantor, the receipt and sufficiency of which are hereby acknowledged, Grantor has GRANTED, ASSIGNED, TRANSFERRED and CONVEYED, and does hereby GRANT, ASSIGN, TRANSFER and CONVEY unto TOM MCCASLAND, as trustee (“Trustee”), all of the following described property is collectively referred to herein as the “Property”:



A.	All of Grantor’s right, title and interest, whether now or hereafter arising, in and to the real property situated in Harris County, Texas, described in EXHIBIT A hereto, together with all right, title and interest now and/or hereafter owned by Grantor, its successors and assigns, in the whole or any part of the above described real property and/or any street or road adjacent and/or contiguous to the above described real property (“Land”).  



B.	All of Grantor’s right, title and interest, whether now or hereafter arising, in and to all buildings and other improvements now or hereafter placed on the Land, as well as all appurtenances, betterments and additions thereto (“Improvements”); all and singular the rights, privileges, hereditaments and appurtenances in anywise incident or appurtenant to the Land and Improvements; and the rents, revenue, profits and income from the Land and Improvements.



C.	All of Grantor’s right, title and interest, whether now or hereafter arising, in and to any and all plumbing, electrical, heating, cooling and other equipment and all building materials and other goods of every type, kind and character that are now or hereafter situated upon the Land and which (i) are intended to be incorporated into the Improvements or (ii) are now, or hereafter become, fixtures attached to the Land or the Improvements; any and all other goods of every type, kind and character, including without limitation, all appliances, furniture, fixtures, inventory and equipment now owned or hereafter acquired by Grantor that are now or hereafter situated upon the Land (whether or not situated within or attached to the Improvements) and that facilitate the use and occupancy of the Improvements for the purpose for which they were or are to be constructed; all plans and specifications for the Improvements, all rights of Grantor under all existing and future leases, construction, maintenance and other contracts covering or relating to the Land or the Improvements, all tenants deposits made pursuant to or in connection with such leases, all rights of ingress and egress, easements, water and wastewater rights, and to the extent assignable, all licenses, permits, franchises, certificates, accounts, instruments, chattel paper, documents, agreements, contracts, including without limitation any agreements with the United States Department of Housing and Urban Development (to the extent assignable), and general intangibles, and all rights of Grantor in and to any development rights relating to the Land or the Improvements  (including, without limitation, trade names and symbols used in connection therewith and any deposits with utility companies) and all other rights and privileges obtained in connection with, relating to or associated with the Land or the Improvements (collectively, the “Personalty”) and all proceeds of the Personalty.



D.	To the extent the assignment thereof is enforceable under applicable law, all of Grantor’s right, title and interest, whether now or hereafter arising, in and to any tax refunds, including interest thereon, tax rebates, ad valorem tax credits, and tax abatements, and the right to receive the same, which may be payable or available with respect to the Property but excluding any Housing Tax Credits available pursuant to Section 42 of the Internal Revenue Code, as amended.	



E.	All of Grantor’s right, title and interest in the proceeds (including conversion to cash or liquidation claims) of (A) insurance relating to the Property and (B) all awards made for the taking by eminent domain (or by any proceeding or purchase in lieu thereof) of the Property, including awards resulting from a change of any streets (whether as to grade, access, or otherwise) and for severance damages.



F.	All of Grantor's right, title and interest, if any, in and to all substances in, on, or under the Land which are now, or may become in the future, intrinsically valuable, that is, valuable in themselves, and which now or may be in the future enjoyed through extraction or removal from the property, including without limitation, oil, gas, and all other hydrocarbons, coal, lignite, carbon dioxide and all other nonhydrocarbon gases, uranium and all other radioactive substances, and gold, silver, copper, iron and all other metallic substances or ores (collectively, "Minerals").



G.	All funds of Grantor that may be deposited with Beneficiary at any time and from time to time for any purpose, which funds shall be deemed to be part of the Personalty for purposes hereof.  In the event of a conflict between the terms and conditions of this instrument and the instrument under which Beneficiary holds any funds of Grantor, the terms and conditions of the latter instrument shall prevail.



TO HAVE AND TO HOLD the Property unto the Trustee and the assigns of the Trustee, and Grantor does hereby bind Grantor and the successors and assigns of Grantor, to WARRANT AND FOREVER DEFEND all and singular the Property and title thereto unto the Trustee and unto the assigns of the Trustee, against every person or party whomsoever claiming or to claim the same, or any part thereof, subject, however, to the permitted encumbrances set forth on EXHIBIT B attached hereto (the “Permitted Encumbrances”) and the liens securing the Senior Note (as described below).



I.



SECURITY FOR PERFORMANCE OF OBLIGATIONS



This conveyance is made in trust, however, to secure the performance of all covenants and agreements contained in this Deed of Trust, Security Agreement and Financing Statement (“Deed of Trust”) and that one certain Loan Agreement (the “Loan Agreement”) executed or to be executed between Grantor and Beneficiary relating to the Property) and the full and prompt payment when due (by lapse of time or otherwise), of the following indebtedness (the “Indebtedness”):



A.	Loan.  All sums, including principal, interest and attorneys' fees, called for in that certain promissory note (the "Note") executed by Grantor payable to the order of Beneficiary, in the principal amount of  ELEVEN MILLION SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($11,700,000.00), which Note evidences that certain loan from Beneficiary to Grantor of the amount set forth in the Note (the "Loan"), and which Note bears interest at the rates therein stated and provides for acceleration of maturity should a Default (as defined in the Loan Agreement) occur.

	

B.	Other Sums.  All other sums owing by Grantor to Beneficiary or other holder(s) of any part of the Indebtedness or becoming due under the Loan Agreement and the Loan Documents.  (This Deed of Trust and all other instruments now or hereafter evidencing, governing or securing any part of the Indebtedness are hereinafter collectively referred to as the “Loan Documents”).



C.	Other Obligations.  This Deed of Trust also secures Grantor’s performance under certain Restrictive Covenants with respect to the Property executed by Grantor in connection with the Loan Agreement.




II.



PAYMENT OF THE INDEBTEDNESS;

DEFAULT; ENFORCEMENT OF TRUST

 

A.	Payments.  If the indebtedness is fully paid and if all of Grantor’s covenants and agreements herein and in the Loan Agreement and the other Loan Documents are fully kept and performed, and if no Default then exists, then this conveyance shall thereupon become of no further force and effect and shall be released by Beneficiary or other holder(s) of the Indebtedness upon the written request and at the expense of Grantor provided, however, this Deed of Trust will remain in place and outstanding until the expiration of the Proceeds Sharing Period which expires upon the expiration date of the Affordability Period under the Loan Agreement (as same may be extended).





B.	Enforcement.  But if any Default (as defined in the Loan Agreement) exists, the whole of the Indebtedness shall at the option of Beneficiary, without notice to Grantor or any other person, which notice is hereby waived, become immediately due and payable and thereupon, or at any time thereafter that the Indebtedness or any part thereof remains unpaid, it shall be the duty of the Trustee, or the Substitute Trustee, as hereinafter defined, at the request of Beneficiary, or the holder(s) of the Indebtedness, which request shall be presumed, to enforce this Trust and to sell as an entirety, or in parcels, by one sale or by several sales, held at one time or at different times, as the Trustee acting may elect (all rights to a marshaling of Grantor’s assets, including Property, or to a sale in inverse order of alienation, being hereby expressly waived by Grantor), the Property in the county in which the Property, or a part of the Property to be sold, is situated (the “County”) at such area at the courthouse designated by the Commissioner’s Court of the County as the area where sales are to take place, or if no area is designated, at the door of the County Courthouse, each sale to be made on the first Tuesday of a calendar month between the hours of 10:00 A.M. and 4:00 P.M. to the highest bidder for cash at public auction, after both posting or causing to be posted written or printed notice of the time (including the earliest time at which the sale will occur), place, and term of sale at the door of the Courthouse of the County and filing or causing to be filed a copy of the notice in the Office of the County Clerk of the County, for at least twenty-one (21) days preceding the day of sale, and to execute and to deliver to the purchaser(s) at each such sale proper conveyance(s) of the property interest sold, with general warranty of title binding upon Grantor and the successors and assigns of Grantor; or Beneficiary or other holder(s) of the Indebtedness may foreclose or cause to be foreclosed the Lien of this Deed of Trust, in whole or in part, through judicial foreclosure or in any manner as may at any time be authorized under the statutes of the State of Texas.  In addition, the holder(s) of the Indebtedness to which the power is related shall, at least twenty-one (21) days preceding the date of sale, serve written notice of the proposed sale by certified mail on each person obligated to pay the Indebtedness according to the records of the holder(s).  Service of the notice shall be completed upon deposit of the notice, enclosed in a postpaid wrapper, properly addressed to each debtor at the most recent address as shown by the records of the holder(s) of the Indebtedness, in a post office or official depository under the care and custody of the United States Postal Service.  The Affidavit of any person having knowledge of the facts to the effect that service was completed shall be prima facie evidence of the fact of service.  No notice of the sale or sales other than that herein provided for need be given to Grantor or any other person or party, and any other notice is hereby waived. Beneficiary or other holder(s) of the Indebtedness shall have the right to become the purchaser at any sale to the same extent as any other party, being the highest bidder, and in lieu of paying cash may credit the amount of the bid upon the Indebtedness up to the full amount of the Indebtedness then unpaid.

         

C.	Proceeds.  The Trustee acting shall apply the proceeds arising from each sale, first, to pay all reasonable expenses of the sale actually incurred, second, to reimburse Beneficiary for any  expenses incurred by Beneficiary in protecting, administering or operating the Property after the occurrence of the applicable Default and prior to the foreclosure sale and third, to the payment of the Indebtedness (including all principal, interest and attorneys’ fees owing as part of the Indebtedness).  The proceeds of each sale paid to Beneficiary may be applied by Beneficiary on the Indebtedness in any order and manner as Beneficiary may elect.  Any surplus funds from the foreclosure sale or sales hereunder shall be paid to Grantor or the person(s) lawfully entitled thereto.







III.



UNMATURED INDEBTEDNESS



If any Default exists, Beneficiary or other holder(s) thereof shall, in addition to any remedies available to Beneficiary at law or in equity, have the option to proceed with foreclosure in satisfaction of such item or items, either through the courts or by directing the Trustee, or the Substitute Trustee, as hereinafter provided for, to proceed as if under a foreclosure, conducting the sale as herein provided and without declaring the whole debt due, and if a sale is made because of such Default, the sale may be made subject to the unmatured part of the Indebtedness, but as to the unmatured part of the Indebtedness, this Deed of Trust shall remain in full force and effect just as though no sale had been made under the provisions of this paragraph.  Several sales may be made hereunder without exhausting the right of sale for any unmatured part of the Indebtedness, it being the purpose hereof to provide for a foreclosure and sale of the Property, in whole or in part, for any matured portion of the Indebtedness without exhausting the power of foreclosure and the power to sell the Property, in whole or in part, for any other part of the Indebtedness subsequently maturing.



IV.



SUBSTITUTE TRUSTEE



In case of the resignation of the Trustee, or the inability (through death or otherwise), refusal or failure of the Trustee to act, or at the option of Beneficiary or the holder(s) of the Indebtedness for any other reason (which reason need not be stated), a substitute trustee (“Substitute Trustee”) may be named, constituted and appointed by Beneficiary or the holder(s) of the Indebtedness, without other formality than an appointment and designation in writing; the appointment and designation shall be full evidence of the right and authority to make the same and of all facts therein recited; and this conveyance shall vest in the Substitute Trustee the title, power and duties herein conferred on the Trustee originally named herein and the conveyance of the Substitute Trustee to the purchaser(s) at any sale shall be equally valid and effective.  The right to appoint a Substitute Trustee shall exist as often and whenever from any of said causes, the Trustee, original or Substitute, resigns, or cannot, will not, or does not act, or Beneficiary or the holder(s) of a majority of the Indebtedness desire to appoint a new Trustee.  No bond shall ever be required of the Trustee, original or Substitute.  The recitals in any conveyance made by the Trustee, original or Substitute, shall be accepted and construed in court and elsewhere as prima facie evidence and proof of the facts recited and no other proof shall be required as to the request by Beneficiary or the holder(s) of a majority of the Indebtedness to the Trustee to enforce this Trust, or as to the notice of or holding of the sale, or as to any particulars thereof, or as to the resignation of the Trustee, original or Substitute, or as to the inability, refusal or failure of the Trustee, original or Substitute, to act or as to the election of Beneficiary or the holder(s) of a majority of the Indebtedness to appoint a new Trustee, or as to appointment of a Substitute Trustee, and all prerequisites of the sale shall be presumed to have been performed; and each sale made under the powers herein granted shall be a perpetual bar against Grantor and the successors and assigns of Grantor.





V.



REPRESENTATIONS, WARRANTIES, COVENANTS AND AGREEMENTS OF GRANTOR



For the purpose of better securing to Beneficiary the payment of the Indebtedness, Grantor represents, warrants and covenants to Beneficiary as follows:



A.	Title, Authority, and Performance under Leases.   At the time of the execution and delivery of this Deed of Trust, Grantor is the sole and lawful owner of the Land in fee simple, and Grantor has the authority to execute this Deed of Trust.  The Property is free from all encumbrances and charges whatsoever except for the liens securing the Senior Note and the Permitted Encumbrances. No assignments or pledges are currently in effect with respect to any leases of or rentals or income from the Property except for assignments and/or pledges to Beneficiary and those expressly stated in EXHIBIT B and those securing the Senior Note, and until the Indebtedness is fully paid, at which time this Deed of Trust will be released . Grantor shall not make any additional assignment or pledge thereof without Beneficiary’s prior written consent.



B.	Tax and Insurance Escrow. Unless Grantor is already required to maintain an escrow account with the Senior Lender upon written request by Beneficiary, Grantor agrees to deposit with Beneficiary on a monthly basis, or at other intervals as specified, a sum that shall be sufficient to pay taxes, assessments, charges, and insurance premiums as they become due, all as reasonably estimated by Beneficiary, which sum shall be held by Beneficiary (or by a banking institution selected by Beneficiary whose funds are insured by a federal agency or instrumentality) in trust to pay taxes, assessments, charges and premiums, but which shall not bear interest and may be commingled with other funds.  If at any time the funds so held by (or on behalf of) Beneficiary are insufficient to pay any tax, assessment, charge or insurance premium, Grantor shall, upon receipt of notice, deposit with Beneficiary (or such banking institution), all additional funds as are necessary to remove the deficiency.  If the Indebtedness is for any reason declared immediately due and payable, funds held by (or on behalf of) Beneficiary for payment of taxes, assessments, charges or premiums as herein provided may, at Beneficiary’s election, be applied on the Indebtedness in any manner as Beneficiary so elects.  In the event that Grantor is escrowing with Senior Lender (as defined below) a sum for payment of taxes, assessments, charges and insurance premiums and such amount is sufficient to fully discharge such taxes, assessments, charges and insurance premiums, Beneficiary agrees not to require an additional escrow deposit under this paragraph.  In the event that Beneficiary does not require the escrow deposits described in the paragraph, Grantor shall provide Beneficiary with written evidence that (i) all applicable taxes and assessments have been paid at least thirty (30) days prior to delinquency and (ii) all insurance premiums have been paid thirty (30) days before the renewal date of the applicable policies. Grantor shall duly pay and discharge, or cause to be paid and discharged, all taxes, assessments, charges, and insurance premiums before they become past due.



C.	Insurance.  Grantor shall, prior to or concurrently with the execution of this Deed of Trust, deliver to Beneficiary all of the following insurance policies together with evidence of such other insurance coverage as required pursuant to the Loan Agreement, accompanied by paid premium receipts evidencing payment in full of the required premiums for at least the first full year of coverage:



(i)	fire insurance with extended coverage and standard Beneficiary and replacement cost endorsement for the full insurable value of the insurable portion of the Property, but in no event for an amount less than the amount of the Note (90% shall be acceptable co-insurance rates for fire insurance); and



(ii)	public liability insurance in the amount of $1,000,000.00 per occurrence and $2,000,000.00 in the aggregate for a twelve (12) month policy period.  Each renewal policy shall be delivered to Beneficiary not less than thirty (30) days before the termination of the prior policy and with each policy there shall be delivered to Beneficiary a receipt showing payment of the premium therefor.



Upon request, Grantor shall also carry additional insurance or additional reasonable amounts of insurance covering Grantor or the Property as Beneficiary shall reasonably require, insuring against such other insurable hazards which at the time are commonly insured against for property similar to the Property located in the region where the Property is located.  



If the Property or any part thereof has been or at any time during the term of this Deed of Trust or any extension or renewal thereof is designated as a flood-prone or flood-risk area pursuant to the Flood Disaster Protection Act of 1973 or the National Flood Insurance Reform Act of 1994, as each have been or may be amended, or any successor law, Grantor shall obtain flood insurance in such total amounts as Beneficiary may from time to time require and shall otherwise comply with the requirements of the National Flood Insurance Program as set forth in the Flood Disaster Protection Act of 1973 or the National Flood Insurance Reform Act of 1994, or any successor law.  



All insurance required under this Deed of Trust and the Loan Agreement shall be fully paid for, non-assessable, and such policies shall contain such provisions, endorsements, and expiration dates as Beneficiary shall reasonably require.  Such policies shall be issued by insurance companies authorized and licensed to transact business in the State of Texas with ratings acceptable to Beneficiary in its sole and absolute discretion and shall name Beneficiary as an additional insured.  



D.	Operations.  Grantor will abstain from and not permit the commission of waste in or about the Property, will maintain the Property in good operating condition and repair at all times, ordinary wear and tear and insured casualty excepted, will not remove or demolish the buildings or other improvements now or hereafter constituting a part of the Property, or alter the design or structural character of any buildings or improvements unless Beneficiary shall first consent thereto in writing, which consent shall be granted or denied in Beneficiary's reasonable discretion, and will comply with all laws, ordinances, regulations, covenants, conditions and restrictions affecting the Property or the use thereof, which consent shall not be unreasonably withheld, delayed or conditioned.   Grantor will not seek or acquiesce in a zoning reclassification of all or any portion of the Property or grant or consent to any easement, dedication, plat, or restriction (or allow any easement to become enforceable by prescription), or any amendment or modification thereof, covering all or any portion of the Property, without Beneficiary's prior written consent.  Grantor will not, without the prior written consent of Beneficiary, permit any drilling or exploration for or extraction, removal, or production of, any Minerals from the surface or subsurface of the Land regardless of the depth thereof or the method of mining or extraction thereof.



E.	Obligations Under Other Loan Documents.  Grantor hereby agrees to comply with and perform all of its obligations under the other Loan Documents and agrees to be bound by the representations, warranties and covenants made by Grantor contained in the Loan Documents. All of representations, warranties and covenants contained in the other Loan Documents are hereby fully incorporated herein.  



F.	Casualty and Condemnation Proceeds.   Subject to the terms of the Loan Agreement and the Intercreditor Agreement (as defined below), in the event of any fire or other casualty to the Property or eminent domain proceedings resulting in condemnation of the Property or any part thereof, Grantor shall have the right to rebuild the Property, and to use all available insurance or condemnation proceeds therefor, provided that (a) such proceeds are sufficient to keep the Indebtedness in balance and rebuild the affected portion of the Property in a manner that provides adequate security to Beneficiary for repayment of the Indebtedness or if such proceeds are insufficient then Grantor shall have funded any  deficiency, (b) Beneficiary shall have the right to approve plans and specifications for any major rebuilding and the right to approve disbursements of insurance or condemnation proceeds for rebuilding under a construction escrow or similar arrangement, and (c) no Default then exists under the Loan Documents that will not be cured by rebuilding the affected portion of the Property.  If the casualty or condemnation affects only part of the Property and total rebuilding is infeasible, then proceeds may be used for partial rebuilding and partial repayment of the Indebtedness in a manner that provides adequate security to Beneficiary for repayment of the remaining balance of the Indebtedness.		



G.	Failure to Pay.  All taxes and any assessments that are due and payable affecting the Property shall be paid and discharged in full prior to execution and delivery of this Deed of Trust, or as they subsequently become due and payable and prior to delinquency.  If Grantor fails to pay any tax, assessment, charge or insurance premium affecting the Property in accordance with the terms of this Deed of Trust, Beneficiary may, at its option, pay the same, or if Grantor fails to perform any of Grantor’s covenants or agreements set forth in this Deed of Trust in accordance with the terms hereof, Beneficiary may, at its option, correct or cause to be corrected the same and pay any sums in connection therewith as Beneficiary shall determine to be necessary or advisable, and all taxes, assessments, charges, insurance premiums and sums paid by Beneficiary in connection with such matters (collectively, whether one or more, an "Assessment") shall be immediately repayable by Grantor to Beneficiary, together with interest on each amount at the default rate provided in the Note from the date the sum is paid by Beneficiary, until the same is refunded to Beneficiary and all such amounts and interest thereon, shall be secured hereby as part of the Indebtedness. Notwithstanding the foregoing, Grantor shall have the right to object and protest to ad valorem taxes on the Property in good faith and with due diligence provided that (i) no Default exists under this Deed of Trust or any of the other Loan Documents, (ii) Grantor gives Beneficiary prior written notice of its intent to contest an Assessment; (iii) Grantor demonstrates to Beneficiary’s reasonable satisfaction that (A) the Property will not be sold to satisfy the Assessment prior to the final determination of the legal proceedings, (B) Grantor has taken such actions as are required or permitted to accomplish a stay of any such sale, and (C) Grantor has either (1) furnished a bond or surety (satisfactory to Beneficiary in form and amount) sufficient to prevent a sale of the Property or (2) at Beneficiary’s option, deposited one hundred fifty percent (150%) of the full amount necessary to pay any unpaid portion of any Assessment with Beneficiary; and (iv) such proceeding shall be permitted under any other instrument to which Grantor or the Property is subject (whether superior or inferior to this Instrument).



H.	Title Litigation.  Subject to title insurance coverage, in case of any litigation involving the title to any part of the Property, or the validity of this Deed of Trust, Beneficiary may be represented in the litigation through attorneys of its own selection and Grantor shall, upon demand, promptly reimburse Beneficiary for all court costs and reasonable attorneys’ fees incurred by Beneficiary in defending and/or protecting its rights in any litigation.



I.	Default.  Subject to applicable notice provisions and the other terms of this Deed of Trust and the other Loan Documents, if a Default (as defined in the Loan Agreement) occurs, the whole of the Indebtedness, at the option of Beneficiary, shall become immediately due and payable, without further notice or demand.



J.	Tenancy at Sufferance.  Following any sale of the Property, or any part thereof, under the provisions of this Deed of Trust, and to the extent permissible under applicable law, Grantor shall be obligated to immediately vacate the premises and prior to such vacation shall be a tenant at sufferance of the purchaser of the Property sold and shall be subject to eviction in an action of forcible detainer; provided, the provisions of this Subparagraph J shall be subject to any agreements made in writing by Beneficiary with reference to any existing and/or future leases; provided, further, to the extent permitted under applicable law, the purchaser at any foreclosure sale shall have the option to affirm any then existing leases or tenancies or otherwise to succeed to the rights of Grantor thereunder.



K.	Subrogation.  To the extent that any of the Indebtedness represents funds utilized to satisfy any outstanding Indebtedness or obligations secured by liens, rights, or claims against the Property or any part thereof, Beneficiary shall be subrogated to any and all liens, rights, superior titles and equities owned or claimed by the holder of any outstanding indebtedness or obligation so satisfied, however remote, regardless of whether the liens, rights, superior titles and equities are assigned to Beneficiary or released by the holder(s) thereof.



L.	Homestead Disclaimer.  Grantor represents and covenants that the Property forms no part of any property owned, used, or claimed by Grantor as a business or residential homestead, or as exempt from forced sale under the laws of the State of Texas and disclaims and renounces all and every such claim thereto.



M.	Additional Transfers and Encumbrances.  Beneficiary shall have the right to declare the Indebtedness secured hereby immediately due and payable in the event the Grantor sells, transfers, assigns, or conveys its interest, whether voluntarily or involuntarily, in the Property, or any part thereof, without the prior written consent of Beneficiary, such consent not to be unreasonably withheld, delayed or conditioned or in the event any junior or subordinate mortgage, lien, deed of trust, or other encumbrance is placed upon the Property without the prior written consent of Beneficiary, provided the foregoing shall not prohibit the removal of worn or obsolete Personalty that is replaced with new items of the same or similar quality.  If Beneficiary consents to the sale, transfer, assignment, or conveyance of Grantor’s interest in the Property, or any part thereof, and waives in writing its right to accelerate the Indebtedness secured hereby as provided in this Subparagraph M, Beneficiary may require that the transferee assume all the obligations of Grantor under this Deed of Trust, the Loan Agreement and the Note in a form reasonably acceptable to Beneficiary and its legal counsel.  For purposes of this Subparagraph M, "transfer" of the Property includes any direct or indirect transfer of any beneficial ownership in Grantor (except as allowed by the Loan Agreement) or the general partner or managing member of Grantor except to the extent that such transfer is permitted under the Loan Agreement after satisfaction of all requirements for such transfer including the consent of the Beneficiary, if required for such transfer.





Notwithstanding anything to the contrary contained in this Deed of Trust or the other Loan Documents, the removal and/or replacement of Grantor’s general partner for cause in accordance with Grantor’s partnership agreement shall not require the consent of the Beneficiary or the Trustee, shall not constitute a default or Default under this Deed of Trust or the Loan Documents or accelerate or give the Beneficiary the right to accelerate the maturity of the Loan.  The consent of the Beneficiary shall be required for the appointment of a new general partner, but if the Grantor’s Tax Credit Investor (as defined in the Loan Agreement) exercises its right to remove the Grantor’s general partner for cause, Beneficiary will not unreasonably withhold its consent to the substitute general partner; provided however, the consent of neither the Trustee nor the Beneficiary shall be required if the substitute general partner is an affiliate of such limited partner.  The substitute general partner shall assume all of the rights and obligations of the removed general partner of Grantor hereunder.



N.	No Reliance on Beneficiary.  Grantor is experienced in the ownership and operation of properties similar to the Property, and Beneficiary is relying solely upon Grantor's expertise and business plan in connection with the construction of the Improvements and ownership and operation of the Property.  Grantor is not relying on Beneficiary's expertise or business acumen in connection with the Property or in connection with the construction of the Improvements.



O.	No Litigation.  Except as disclosed in writing to Beneficiary, there are no (i) actions, suits, or proceedings, at law or in equity, before any Governmental Authority (as defined in the Loan Agreement) or arbitrator pending or threatened against or affecting Grantor, any guarantor, or involving the Property, (ii) outstanding or unpaid judgments against the Grantor or the Property, or (iii) defaults by Grantor with respect to any order, writ, injunction, decree, or demand of any Governmental Authority or arbitrator.



P.	Payment for Labor and Materials.  Grantor will timely pay all bills for labor, materials, and specifically fabricated materials incurred in connection with the Property (which shall be deemed an Assessment on the Property) and never permit to exist in respect of the Property or any part thereof any unbonded lien or security interest, even though inferior to the liens and security interests hereof, for any such bill, and in any event never permit to be created or exist in respect of the Property or any part thereof any other or additional lien or security interest on a parity with, superior, or inferior to any of the liens or security interests hereof, except for the Permitted Encumbrances and the liens securing the Senior Note.  In the event that Grantor becomes aware that such lien has been recorded against the Property, Grantor shall have such lien released within thirty (30) days.  If Grantor fails to pay or bond around any bills for labor, materials, and specifically fabricated materials incurred in connection with the Property, Beneficiary shall have the rights set forth in Section V.G for Grantor’s failure to pay any Assessment , as well as the other rights and remedies provided under this Deed of Trust. .

 

Q.	Tax on Deed of Trust.  At any time any law shall be enacted imposing or authorizing the imposition of any tax upon this Deed of Trust, or upon any rights, titles, liens, or security interests created hereby, or upon the Indebtedness or any part thereof, Grantor will pay when due all such taxes, provided that if such law as enacted makes it unlawful for Grantor to pay such tax, Grantor shall not pay nor be obligated to pay such tax. Nevertheless, if a law is enacted making it unlawful for Grantor to pay such taxes, then Grantor must prepay the Indebtedness in full within sixty (60) days after demand therefor by Beneficiary.



R.	ERISA.  If and to the extent that Grantor is obligated under any plan governed by or subject to the Employee Retirement Income Security Act, as amended ("ERISA"), Grantor shall fully discharge and satisfy all of its obligations and funding requirements under such plan, ERISA and the Internal Revenue Code, as amended ("IRC").  Furthermore, Grantor shall comply in all material respects with any and all applicable provisions of ERISA and the IRC and will not incur or permit to exist any unfunded liabilities to the Pension Benefit Guaranty Corporation or to such plan under ERISA or the IRC.



S.	Disclosures.  If at any time Grantor shall become aware of the existence or occurrence of any financial or economic conditions or natural disasters which are likely to have a material adverse effect on the Property or Grantor's financial condition, Grantor shall promptly notify Beneficiary of the existence or occurrence thereof and of Grantor's opinion as to what effect such may have on the Property or Grantor. Grantor shall also give prompt notice to Beneficiary of (i) the serious illness or death of any principal or key employee of Grantor, (ii) any litigation or dispute, threatened or pending against or affecting Grantor, the Property or any guarantor which could have a material adverse effect on the Property or the financial condition or business of any of the aforementioned parties, (iii) any Default, (iv) any default by Grantor  or any acceleration of any indebtedness owed by Grantor under any contract to which Grantor is a party,  and (v) any  change in the character of Grantor's  business as it existed on the date hereof.



VI.



CAPTIONS



The captions contained in this Deed of Trust are for convenience only and shall not be taken into account in determining the meaning of any provision of this Deed of Trust.



VII.



ASSIGNMENT OF LEASES



As further security for the payment of the Indebtedness, and subject to the rights of senior lienholders, Grantor hereby assigns to Beneficiary, its successors and assigns, all leases, whether now in existence or hereafter created, covering all or any portion of the Property together with all rents to become due under each such lease, subject, however, to any prior assignment in connection with senior indebtedness.  For so long as no Default exists, Grantor may collect the rents, but not more than one (1) month in advance, in the ordinary course of business, unless otherwise provided by the express terms of the leases and approved by Beneficiary.  In the event of any Default and at any and all times during the continuance thereof, in addition to all other rights and remedies of Beneficiary, Beneficiary shall have the exclusive right and power (but not the obligation) to enter upon and take possession of the Property or any part thereof, to rent or re-rent the same, either in the name of Beneficiary or Grantor, to receive all rents, revenues, profits, or other income from the Property and to apply all amounts received first, to the costs and expenses incurred by Beneficiary in protecting and operating the Property and next, to the payment of the Indebtedness in any manner and in any order of priority as Beneficiary shall determine.  This action by Beneficiary shall not operate as a waiver of the Default, or as an affirmance of any lease or of the rights of any tenant of title to that part of the Property covered by the lease or held by the tenant, should the Property, or any part thereof, be acquired by Beneficiary or other purchaser at a foreclosure sale.  The right of Beneficiary to receive all rents, revenues, profits, or other income from the Property during the continuance of any Default shall be applicable whether Beneficiary has entered upon or taken possession of the Property, or has otherwise attempted to exercise its rights hereunder and if any rents, revenues, profits, or other income are paid to or received by Grantor, Grantor shall immediately pay the same to Beneficiary, without the necessity of any request or demand therefor.  Grantor agrees at any time and from time to time until the indebtedness is paid in full to execute and to deliver any additional assignments of leases and/or rents, security agreements and other instruments as Beneficiary shall from time to time reasonably require.  The substance, form, execution and delivery of additional assignments of leases and/or rents, security agreements and other instruments shall be reasonably satisfactory to Beneficiary.













VIII.



PERSONALTY



This Deed of Trust covers and includes, without limitation, Grantor’s interest in the Personalty hereinabove described.

IX.



USE OF PERSONALTY



Grantor represents that all Personalty is property for business use and is not consumer goods.  Grantor further covenants that there are and shall be no conditional sales contracts that cover any of the Personalty.



X.



SECURITY INTEREST IN PERSONALTY



Without limiting any of the provisions of this instrument, Grantor, as referred to in this paragraph as “Debtor,” expressly does the following:



A.	Grant.  Debtor hereby grants unto Beneficiary and its successors and assigns, described herein as Secured Party, and referred to in this paragraph as “Secured Party”, a security interest in Debtor’s interest in the Personalty (subject to the Permitted Encumbrances and the security interests and rights granted to Senior Lender).



B.	UCC Remedies.  Debtor agrees, in addition to any other remedies granted in this instrument to Secured Party or the Trustee, that Secured Party may, during the existence of any Default, proceed under Chapter 9 of the Texas Uniform Commercial Code (the “UCC”) as to all or any part of the Personalty and shall have and may exercise with respect to the Personalty all the rights, remedies and powers of a Secured Party under the UCC, including, without limitation, the right and power to sell at public or private sale or sales, or otherwise to dispose of, to lease, or to utilize the Personalty and any part or parts thereof, in any manner authorized or permitted under the UCC after default by a debtor and to apply the proceeds thereof toward payment of any  costs, expenses and attorneys’ fees and legal expenses thereby incurred by Secured Party and toward the payment of Debtor’s obligations, including the Note and all other Indebtedness described in this instrument in any order or manner as Secured Party may elect.  Among the rights of Secured Party during the existence of a Default, and without limitation, Secured Party shall have the right to take possession of the Personalty and to enter upon any premises where same may be situated for this purpose without being deemed guilty of trespass and without liability for damages thereby occasioned and to take any action deemed necessary or appropriate or desirable by Secured Party, at its option and in its discretion, to repair, refurbish or otherwise prepare the Personalty for sale, lease, or other use or disposition as herein authorized.  Debtor agrees that if any notice of sale required under the UCC is mailed, postage prepaid, to Debtor at the address shown herein at least ten (10) days before the time of the sale or disposition, the notice shall be deemed reasonable and shall fully satisfy any requirement for giving of the notice.



If a Default exists, and to the extent it may lawfully do so and without limiting any rights and/or privileges herein granted to Secured Party, Debtor agrees that Secured Party and/or the above Trustee and any Substitute Trustee, may dispose of any or all of the Personalty at the same time and place and after giving the same notice provided for in this Deed of Trust in connection with a nonjudicial foreclosure sale under the terms and conditions set forth in this Deed of Trust.  In this connection, Debtor agrees that the sale may be conducted by the Trustee or the Substitute Trustee; that the sale of the Land and Improvements described in this Deed of Trust and the Personalty or any part thereof, may be sold separately and/or together; and that if the Land and Improvements described herein and the Personalty or any part thereof, are sold together, the Secured Party will not be obligated to allocate the consideration received as between the Land and Improvements and the Personalty.



C.	Possession.  Debtor hereby grants to Secured Party the right, at its option upon a Default   to transfer at any time to itself or to its nominee the Personalty, or any part thereof and to receive the monies, income, proceeds or benefits attributable or accruing thereto and to hold the same as security for Debtor’s obligations or to apply it on the principal and interest or other amounts owing on any of Debtor’s obligations, whether or not then due, in any order or manner as Secured Party may elect.  All rights with respect to marshalling of assets of Debtor, including with respect to the Personalty, or to a sale in inverse order of alienation, are hereby waived.



D.	Authority.  Debtor hereby covenants, stipulates and agrees that all recitals in any instrument of assignment or any other instrument executed by Secured Party incident to the sale, transfer, assignment, lease or other disposition or utilization of the Personalty or any part thereof hereunder shall be prima facie evidence of the matters stated therein and all prerequisites of the sale or other action taken by Secured Party or of any fact, condition or thing incident thereto shall be rebuttably presumed to have been performed or to have occurred.



E.	Assembly and Expenses. Debtor hereby covenants and agrees that Secured Party, during  a Default, may require Debtor to assemble the Personalty and to make it available to Secured Party at a place to be designated by Secured Party that is reasonably convenient to both parties.  All expenses of retaking, holding, preparing for sale, lease, or other use or disposition, selling, leasing or otherwise using or disposing of the Personalty and the like that are incurred or paid by Secured Party as authorized or permitted hereunder, including also all attorneys’ fees, legal expenses and costs, shall be added to the Indebtedness and Debtor shall be liable therefor.



F.	Financing Statement.  A carbon, photographic, or other reproduction of this Deed of Trust may be filed as a Financing Statement under the UCC between Debtor and Secured Party whose addresses are set forth below.  Except for the security interest granted hereby in the Personalty, the security interests and rights in the Personalty granted to Senior Lender, the security interest granted to the Subordinate Lender or otherwise expressly stated in EXHIBIT B hereto, Debtor is owner and holder of the Personalty free of any adverse claim, security interest or encumbrance, and Debtor will defend the Personalty against all claims and demands of any person at any time claiming the same or any interest therein.  Debtor has not heretofore signed any financing statement and no financing statement signed by Debtor is now on file in any public office except those statements, true and correct copies of which have been delivered to the Secured Party or in connection with the Senior Note (as defined below).  So long as any amount remains unpaid on any Indebtedness described in this Deed of Trust, Debtor will not execute and there will not be filed in any public office any financing statement or statements affecting the Personalty other than financing statements in favor of the Senior Lender or Secured Party hereunder, unless the prior written specific consent and approval of Secured Party shall have first been obtained.  Debtor authorizes Secured Party to file, in jurisdiction where this authorization will be given effect, a financing statement signed only by Secured Party covering the Personalty and at the request of Secured Party, Debtor will join Secured Party in executing one or more financing statements, pursuant to the UCC in form satisfactory to Secured Party and will pay the cost of filing the same or filing or recording this instrument as a financing statement, in all public offices at any time and from time to time whenever filing or recording of any financing statement or of this instrument is deemed by Secured Party to be necessary or desirable.



XI.



ADDRESSES



The addresses of Grantor and Beneficiary, are as follows:



	Grantor:			Mr. Dan Wilson

					HERITAGE SENIOR RESIDENCES, L.P.

					161 NW 6th Street, Suite 1020 

				Miami, FL 33136









Beneficiary:		THE CITY OF HOUSTON

P. O. Box 1562

Houston, TX 77251-1562

Attention:	Director, Housing and Community Development								Department





Trustee:		THE CITY OF HOUSTON

P. O. Box 1562

Houston, TX 77251-1562

Attention:	Director, Housing and Community Development								Department



Each party shall have the right to designate from time to time another address within the continental United States for purposes of this Deed of Trust by written notice to the other party.  Notwithstanding the foregoing agreement to provide courtesy copies, such copies shall be a courtesy only and failure to provide such copies shall have no effect on the validity of a notice properly given to Grantor.



Notices under this Deed of Trust shall be effective in the case of utilization of the U.S. Mail Service, upon the earlier of (i) three days after deposit of such notice in the mail, return receipt requested or (ii) delivery.  Notices sent by overnight courier services shall be effective one day after deposit with such service.  All other notices shall be effective upon delivery.  Notwithstanding the foregoing, any foreclosure notices shall be effective upon deposit with the U.S. Mail Service.



XII.



RESTRICTIVE COVENANTS



Grantor has executed and filed of record or will execute and file of record a certain Restrictive Covenants dated of even date hereof (the “Restrictive Covenants”) covering the Property.  The Restrictive Covenants shall remain in full force and effect until expiration or termination in accordance with the provisions thereof and no invalidity, release or termination of this Deed of Trust shall operate to invalidate, release or terminate the Restrictive Covenants.  The Restrictive Covenants shall not be deemed a "Loan Document" as such term is used herein or in any of the other Loan Documents.





XIII.



ENVIRONMENTAL MATTERS



A.	Compliance with Laws.  Grantor hereby represents, warrants, covenants and agrees to and with Beneficiary that:



(i)	Grantor will not and will not permit any tenant or occupant of the Property to, generate, store, handle or otherwise deal with hazardous or toxic substances in, on, about or under the Property; and



(ii)	Grantor has not at any time engaged in or permitted, nor, to the best of Grantor’s knowledge after reasonable and prudent inquiry, which has consisted of the Phase I report previously delivered to Beneficiary, has any current or former tenant, occupant or owner of the Property, or any portion thereof, engaged in or permitted any generation, storage, handling, dumping, discharge, disposal, spillage or leakage of any hazardous or toxic substances, at, on, or about the Property, or any portion thereof, except as disclosed on the Phase I report previously delivered to Beneficiary.



Notwithstanding the foregoing, Grantor shall be permitted to have such chemicals, materials and supplies on the Property which are normally used in connection with the prudent operation, use, maintenance and ownership of a multi-family unit apartment complex and which are used in compliance with environmental laws.



B.	Indemnification.  GRANTOR HEREBY AGREES TO INDEMNIFY, PROTECT, DEFEND (WITH COUNSEL REASONABLY APPROVED BY BENEFICIARY) AND TO HOLD BENEFICIARY, ITS AGENTS, MEMBERS, OFFICERS, REPRESENTATIVES AND ITS EMPLOYEES FREE AND HARMLESS FROM AND AGAINST ANY AND ALL CLAIMS, ACTIONS, ADMINISTRATIVE PROCEEDINGS, JUDGMENTS, DAMAGES, PUNITIVE DAMAGES, PENALTIES, FINES, COSTS, LIABILITIES (INCLUDING SUMS PAID IN SETTLEMENT OF CLAIMS), INTEREST OR LOSSES, INCLUDING REASONABLE ATTORNEYS’, CONSULTANTS’ AND EXPERTS’ FEES AND EXPENSES, OF ANY KIND OR NATURE (COLLECTIVELY, THE “COSTS”) THAT ARISE DIRECTLY OR INDIRECTLY, FROM OR IN CONNECTION WITH THE PRESENCE, SUSPECTED PRESENCE, RELEASE OR SUSPECTED RELEASE (A “RELEASE”) OF ANY HAZARDOUS OR TOXIC SUBSTANCE, FROM, ON, ABOUT, UNDER OR WITHIN THE PROPERTY, OR ANY PORTION THEREOF WHICH OCCURS DURING OR PRIOR TO SUCH TIME AS GRANTOR OWNS THE PROPERTY. NOTWITHSTANDING THE FOREGOING TO THE CONTRARY, GRANTOR’S LIABILITY HEREUNDER, SUBJECT TO THE DE MINIMIS PROVISIONS OF ARTICLE XIII(A)(ii) ABOVE, SHALL NOT INCLUDE ANY LOSS ARISING OUT OF THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF BENEFICIARY OR ANY EMPLOYEE, AGENT OR REPRESENTATIVE OF BENEFICIARY OR RELEASE OF HAZARDOUS OR TOXIC SUBSTANCES BY BENEFICIARY OR ANY EMPLOYEE, AGENT OR REPRESENTATIVE OF BENEFICIARY AFTER BENEFICIARY HAS TAKEN POSSESSION OF THE PROPERTY.  



C.	Remediation.  If any investigation or monitoring of site conditions, or any cleanup, containment, restoration, removal or other remedial work (collectively, the “remedial work”) is required under any applicable federal, state or local law or regulation, by any judicial order, or by any governmental entity, or in order to comply with any agreements affecting the Property because of, or in connection with any release of hazardous or toxic substances, Grantor shall perform, or cause to be performed, the remedial work in compliance with such law, regulation, order or agreement.  All remedial work shall be performed by one or more contractors selected by Grantor and approved in advance, in writing, by Beneficiary and under the supervision of a consulting engineer selected by Grantor and approved in advance, in writing, by Beneficiary.  All costs of any remedial work shall be paid by Grantor, including, without limitation, the reasonable charges of contractor(s) and/or the consulting engineer and Beneficiary’s reasonable attorneys’ fees and costs incurred in connection with the monitoring or review of any remedial work.  If Grantor shall fail to timely commence or cause to be timely commenced, or fail to diligently prosecute to completion, any remedial work, then Beneficiary may, but shall not be required to, cause such remedial work to be performed and all costs and expenses thereof, or incurred in connection therewith, shall be “Costs” within the meaning of Subparagraph B above.  All costs shall be due and payable upon demand therefor by Beneficiary, together with interest thereon at the Default Rate provided in the Note from the date such costs are paid by Beneficiary, until the same are refunded to Beneficiary and all such costs and the interest thereon shall be secured hereby.



D.	Survival.  Notwithstanding anything to the contrary contained herein, or in the Note or Loan Agreement, the obligations of Grantor under this Paragraph XIII shall survive any assumption of the Indebtedness by a successor to Grantor (whether or not the assumption has been approved or disapproved, or whether or not Grantor was released from liability on the Indebtedness), foreclosure of this Deed of Trust (or transfer of the Property in lieu of foreclosure) and release or termination of this Deed of Trust.















XIV.



MISCELLANEOUS





A.	No Waiver.  No delay by Beneficiary in exercising any right, option or remedy hereunder, or otherwise afforded by law, shall operate as a waiver thereof or preclude the exercise thereof during the continuance of any Default.



B.	Cumulative Remedy.  All rights and remedies of Beneficiary under this Deed of Trust and any and all other instruments evidencing or securing the Indebtedness, are cumulative and concurrent and may be exercised singularly, successively, or concurrently.



C.	No Release.  The granting to Grantor or to any other person or party of any extension(s) of time for payment of all or any part of the Indebtedness or the performance of any covenant or agreement contained herein, or the taking of other or additional security for the payment of the whole or any part of the Indebtedness, or the releasing of any part of the security at any time held in connection with the Indebtedness, shall not in any way release Grantor or any other person or party obligated for the payment of the Indebtedness, or release or impair this Deed of Trust or any other security held in connection with the Indebtedness, except to the extent of the person, party or property expressly released in writing by Beneficiary.



D.	Severability.  If any provision in this Deed of Trust is invalid or unenforceable in whole or in part, this instrument shall in all other respects remain in full force and effect.



E.	Successors and Assigns.  All of the provisions hereof shall apply to, inure to the benefit of, and be binding upon Grantor and the successors and assigns  (provided the foregoing shall not be construed as consent to any transfer by Grantor of the Property.  



F.	Further Assurances and Corrections.  From time to time, at the request of Beneficiary, Grantor will (i) promptly correct any defect, error, or omission which may be discovered in the contents of this Deed of Trust or in any other Loan Document or in the execution or acknowledgment thereof; (ii) execute, acknowledge, deliver, record and/or file such further instruments (including, without limitation, further deeds of trust, security agreements, financing statements, continuation statements and assignments of rents or leases) and perform such further acts and provide such further assurances as may be necessary, desirable, or proper, in Beneficiary's reasonable opinion, to carry out more effectively the purposes of this Deed of Trust and the Loan Documents and to subject to the liens and security interests hereof and thereof any property intended by the terms hereof or thereof to be covered hereby or thereby, including without limitation, any renewals, additions, substitutions, replacements, or appurtenances to the Property; (iii) execute, acknowledge, deliver, procure, file, and/or record any document or instrument (including without limitation, any financing statement) deemed advisable by Beneficiary to protect the liens and the security interests herein granted against the rights or interests of third persons; and (iv) pay all costs connected with any of the foregoing.



G.	Choice of Law.  This Deed of Trust shall be performable and enforced in Harris County, Texas, and shall be construed in accordance with the laws of the State of Texas from time to time in effect except to the extent preempted by the United States federal law.  Venue shall be appropriate in Harris County, as applicable.



H.	Usury.  In no event shall any provision of this Deed of Trust, the Note, the Loan Agreement or any other instrument evidencing or securing the Indebtedness ever obligate Grantor to pay interest on the Note secured hereby at a rate greater than that permitted by law, or obligate Grantor to pay any taxes, assessments, charges, insurance premiums, or other amounts to the extent that the payments constitute interest under applicable law and when added to the interest payable on the Note  secured hereby, would be held to constitute the payment by Grantor of interest at a rate greater than that permitted by law; and this provision shall control over any provision to the contrary.



It is expressly stipulated and agreed to be the intent of Grantor and Beneficiary at all times to comply strictly with the applicable Texas law governing the maximum rate or amount of interest payable on the Note or the Indebtedness or applicable United States federal law to the extent that it permits Beneficiary to contract for, charge, take, reserve or receive a greater amount of interest than under Texas law (“Highest Lawful Rate”).  If the applicable law is ever judicially interpreted so as to render usurious any amount (i) contracted for, charged, taken, reserved or received pursuant to the Note, any of the other Loan Documents or any other communication or writing by or between Grantor and Beneficiary related to the transaction or transactions that are the subject matter of the Loan Documents, (ii) contracted for, charged or received by reason of Beneficiary's exercise of the option to accelerate the maturity of the Note and/or the Indebtedness, or (iii) Grantor will have paid or Beneficiary will have received by reason of any voluntary prepayment by Grantor of the Note and/or the Indebtedness, then it is Grantor's and Beneficiary's express intent that all amounts charged in excess of the Highest Lawful Rate shall be automatically cancelled, ab initio, and all amounts in excess of the Highest Lawful Rate theretofore collected by Beneficiary shall be credited on the principal balance of the Note and/or the Indebtedness (or, if the Note and all Indebtedness have been or would thereby be paid in full, refunded to Grantor), and the provisions of the Note and the other Loan Documents immediately be deemed reformed and the amounts thereafter collectible hereunder and thereunder reduced, without the necessity of the execution of any new document, so as to comply with the applicable law, but so as to permit the recovery of the fullest amount otherwise called for hereunder and thereunder.  Grantor hereby agrees that as a condition precedent to any claim seeking usury penalties against Beneficiary, Grantor will provide written notice to Beneficiary, advising Beneficiary in reasonable detail of the nature and amount of the violation, and Beneficiary shall have sixty (60) days after receipt of such notice in which to correct such usury violation, if any, by either refunding such excess interest to Grantor, or crediting such excess interest against the Note and/or the Indebtedness then owing by Grantor to Beneficiary.  All sums contracted for, charged or received by Beneficiary for the use, forbearance or detention of any debt evidenced by the Note and/or the Indebtedness shall, to the extent permitted by applicable law, be amortized or spread, using the actuarial method, throughout the stated term of the Note and/or the Indebtedness (including any and all renewal and extension periods) until payment in full so that the rate or amount of interest on account of the Note and/or the Indebtedness does not exceed the Highest Lawful Rate from time to time in effect and applicable to the Note and/or the Indebtedness for so long as debt is outstanding.  In no event shall the provisions of Chapter 346 of the Texas Finance Code (which regulates certain revolving credit loan accounts and revolving triparty accounts) apply to the Note and/or the Indebtedness.  Notwithstanding anything to the contrary contained herein or in any of the other Loan Documents, it is not the intention of Beneficiary to accelerate the maturity of any interest that has not accrued at the time of such acceleration or to collect unearned interest at the time of such acceleration.



I.	Covenants Run with the Land.  All obligations contained in this Deed of Trust and the other Loan Documents are intended by Grantor, Beneficiary and Trustee to be, and shall be construed as, covenants running with the Property until the lien of this Deed of Trust has been fully released by Beneficiary.



J.	JURY WAIVER.  GRANTOR AND BENEFICIARY ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED, EACH PARTY, AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF THEIR CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR MUTUAL BENEFIT, WAIVES ANY RIGHT TO TRIAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE PERFORMANCE OR ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS NOTE, THE INDEBTEDNESS OR THIS DEED OF TRUST.



K. Entire Agreement.  THIS DEED OF TRUST, TOGETHER WITH THE NOTE AND LOAN AGREEMENT, THE OTHER LOAN DOCUMENTS, AND THE RESTRICTIVE COVENANTS CONSTITUTE A WRITTEN LOAN AGREEMENT AS DEFINED IN SECTION 26.02 OF THE TEXAS BUSINESS AND COMMERCE CODE.  THIS WRITTEN LOAN AGREEMENT CONSTITUTES THE FINAL AGREEMENT BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES.  THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES.



L. [bookmark: _GoBack]Subordination. It is the intent of Beneficiary and Grantor that the indebtedness evidenced by the Note shall be subordinate in right of payment to the prior payment in full of the indebtedness evidenced by a Promissory Note in the maximum principal amount of up to SIX MILLION SEVEN HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($6,750,000.00) (the "Senior Note") to be issued by Grantor and payable to Wells Fargo Bank N.A. (“Senior Lender”), or order, to the extent and in the manner provided in a certain Intercreditor Agreement to be entered into between Beneficiary, Grantor, and Senior Lender (the "Intercreditor Agreement"). This Deed of Trust and all of the other Loan Documents are and shall be subject and subordinate in all respects to the liens, terms, covenants and conditions of the deed of trust securing the Senior Note (“Senior Deed of Trust”) as more fully set forth in the Intercreditor Agreement. The rights and remedies of the Beneficiary and each subsequent holder of this Note and the Deed of Trust are subject to the restrictions and limitations set forth in the Intercreditor Agreement.  Each subsequent holder of this Note shall be deemed, by virtue of such holder's acquisition of the Note, to have agreed to perform and observe all of the terms, covenants and conditions to be performed or observed by Beneficiary under the Intercreditor Agreement.







[Signatures on following page]


Signature Page

Deed of Trust, Security Agreement and Financing Statement



IN WITNESS WHEREOF, Grantor has executed this Deed of Trust, Security Agreement and Financing Statement on the date set forth in the acknowledgments below but to be effective as of December ____, 2021.



GRANTOR:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

Stanley D. Cohen, Manager 





THE STATE OF _________	             §

             §

COUNTY OF ___________                     §



	BEFORE ME, the undersigned authority, on this day personally appeared Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.



	GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________, 2021.





												

						NOTARY PUBLIC in and for The State of _______

						_______________________________________	

						Printed Name of Notary

						My Commission Expires:____________________



ATTACHMENTS:

EXHIBIT “A”	Land

EXHIBIT “B”	Permitted Encumbrances








EXHIBIT A

LEGAL DESCRIPTION













































































































EXHIBIT B

PERMITTED ENCUMBRANCES

[ATTACH]
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HERITAGE SENIOR RESIDENCES								ATTACHMENT C


ATTACHMENT O

TO LOAN AGREEMENT


BONDS 

Project No. 


ONE YEAR MAINTENANCE BOND


STATE OF TEXAS

§






§


COUNTY OF HARRIS

§

KNOW ALL MEN BY THESE PRESENTS:


THAT WE, _____________________, as Principal, hereinafter called “Contractor”, and the other subscriber hereto as Surety, do hereby acknowledge ourselves to be held and firmly bound to HERITAGE SENIOR RESIDENCES, LP (“Obligee”), in the sum of ____________Dollars ($________) for the payment of which sum to be made to the Obligee and its successors, Contractor and Surety do bind themselves, their successors and assigns jointly and severally.  The conditions of this obligation are such that:


WHEREAS, the Contractor has entered into that certain construction contract with the Obligee, dated of even date herewith, for the rehabilitation of a one hundred thirty five (135) unit apartment complex located at  the northeast corner of Center Street and Moy Street, Houston, Texas 77007 (“Contract”), with all of such work to be done in accordance with the documents executed in connection with the Contract (collectively, the “Contract Documents”), and referred to in the loan agreement dated of approximate even date herewith between the City of Houston and Obligee which was adopted by the City Council of the City of Houston.


NOW THEREFORE, if the Contractor shall comply with the provisions of the general conditions of that certain construction contract by and between ___________ and ____________, dated as of _______, and correct work which is not in accordance with the Contract Documents discovered within the established one (1) year period, then this obligation shall become null and void and shall be of no further force and effect; otherwise, the same is to remain in full force and effect.

IN WITNESS THEREOF, the Contractor and Surety have signed and sealed this instrument on the respective dates written below their signatures and have attached their current Power of Attorney.


ATTEST, SEAL: (if a corporation)

____________________________________


WITNESS: (if not a corporation)


(Contractor)


By:
_________________________

By:
_________________________


Name:
_________________________

Name:
_________________________


Title:
_________________________

Title:
_________________________







Date:
_________________________


ATTEST/WITNESS:          (SEAL)

_____________________________________


(Full Name of Surety)


By:
_________________________

By:
_________________________


Name:
_________________________

Name:
_________________________


Title:
_________________________

Title:
_________________________







Date:
_________________________


THE FOREGOING BOND IS ACCEPTED ON BEHALF OF THE OWNER:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 








Date:







TEXAS STATUTORY PAYMENT BOND
(Property Code ‑ Private Work)


[NOTE:  Penalty of this bond must be 100% of Contract amount.  This bond and copy or memorandum of the construction contract must be filed with County Clerk of County where owner's property is located.]


KNOW ALL MEN BY THESE PRESENTS:


That,___________________________________________________________________________________________________, the original contractor (hereinafter called the "Principal"), as Principal, and _________________________________________________________________, a corporation organized and existing under the laws of the State of _____ with its principal office in the City of __________________ and duly authorized and admitted to do business in, and licensed to execute surety bonds by, the State of Texas (hereinafter called the "Surety"), as Surety, are held and firmly bound unto Heritage Senior Residences, LP, a Texas limited partnership (hereinafter called the "Owner"), as Owner, in the amount of ___________________________ Dollars ($_________________) for the payment whereof the said Principal and Surety bind themselves and their heirs, administrators, executors, successors and assigns, jointly and severally, firmly by these presents.


WHEREAS, the Principal has entered into a certain written contract with the Owner, dated the _____ day of _______________, 2020, to construct an apartment complex located on the land described in Exhibit "A" attached hereto (hereinafter called the "Contract"), which Contract is hereby referred to and made a part hereof as fully and to the same extent as if copied at length hereto, and a copy of said Contract (but without the plans, specifications and general conditions of said Contract) or a memorandum of the Contract is attached hereto as Exhibit "B".


NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, That if the said Principal shall well and faithfully make prompt payment to each and every claimant for labor, subcontracts, materials, and specially fabricated materials performed or furnished under or by virtue of said contract and duly authorized normal and usual extras thereto (not to exceed 15% of said contract price), then this obligation shall be void; otherwise to remain in full force and effect; labor, subcontracts, materials and specially fabricated materials shall be construed in accordance with Sections 53.001, et seq. of the Texas Property Code, as amended.


PROVIDED, HOWEVER, that the Owner having required the said Principal to furnish this bond in order to comply with the provisions of Sections 53.201 et seq. of the Texas Property Code, as currently amended, all rights and remedies under this bond shall be determined in accordance with the provisions, conditions, and limitations of said statute to the same extent as if it were copied at length herein.


Any notices of claims under this Bond should be sent to:


__________________________ Insurance Company
[Mailing & Physical Address]



























Telephone No. for Claims:  _____‑_____‑_______


STATEMENT:  The address of the Surety to which any notices of claim should be sent may be obtained from the Texas Department of Insurance by calling the toll-free telephone number maintained by the Texas Department of Insurance as follows:


Texas Department of Insurance
Toll free Telephone Number:  800‑252‑3439


[The undersigned Surety hereby certifies that it currently holds a certificate of authority from the United States Secretary of the Treasury to qualify as a surety on obligations permitted or required under federal law.]


IN WITNESS WHEREOF, the said Principal and Surety have signed and sealed this instrument, this _____ day of _______________, 2021.


PRINCIPAL:






,
a 







By:




(Seal)
Name:




Title:







SURETY:






,
a 







By:





Name:




Title:







[Attach Power of Attorney for Surety's Attorney‑in‑Fact.]


The foregoing bond is hereby approved.

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

STATE OF TEXAS

§




§
COUNTY OF __________
§


This instrument was ACKNOWLEDGED before me on _______________, 20___, by ______________________________________________________, _______________________ of ____________________________________________, a ___________________________, on behalf of said ____________________.


[S E A L]



Notary Public ‑ State of Texas
My Commission Expires:



_____________________
Printed Name of Notary Public



STATE OF TEXAS

§




§
COUNTY OF __________
§


This instrument was ACKNOWLEDGED before me on _______________, 20___, by ______________________________________________________, _______________________ of ____________________________________________, a ___________________________, on behalf of said ____________________.


[S E A L]



Notary Public ‑ State of Texas
My Commission Expires:



_____________________
Printed Name of Notary Public


STATE OF _____






COUNTY OF _____

The foregoing instrument was acknowledged before me this ______ day of ____________, 2021 by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.



________________






NOTARY PUBLIC - THE STATE OF _____

_________________________________________




Printed Name of Notary







 My commission expires:________________.


ATTACHMENTS:
Power of Attorney

Exhibit "A" – Land Description
Exhibit "B" – Contract of Memorandum


Document ___


PERFORMANCE BOND


THAT WE, _________________, as Principal, (the “Contractor”), and the other subscriber hereto, 
,


as Surety, do hereby acknowledge ourselves to be held and firmly bound to the City of Houston (the “City”), a municipal corporation, and Heritage Senior Residences, LP, a Texas limited partnership (individually, “Owner” and collectively with the City, the “Obligees”), in the penal sum of $_______for the payment of which sum, well and truly to be made to Obligees, their successors and assigns, Contractor and Surety do bind themselves, their heirs, executors, administrators, successors and assigns, jointly and severally.


THE CONDITIONS OF THIS OBLIGATION ARE SUCH THAT:



WHEREAS, the Contractor has on or about this day executed a Contract in writing with Owner for the  construction of a 135 unit apartment complex located at the North East Corner of Center St. and Moy St., Houston TX 77007, all of such work to be done as set out in full in said Contract documents therein referred to and adopted by the City Council, all of which are made a part of this instrument as fully and completely as if set out in full herein.


NOW THEREFORE, if the said Contractor shall faithfully and strictly perform the Contract in all its terms, provisions, and stipulations in accordance with its true meaning and effect, and in accordance with the Contract documents referred to therein and shall comply strictly with each and every provision of the Contract and with this Bond, then this obligation shall become null and void and shall have no further force and effect; otherwise the same is to remain in full force and effect.  Should the Contractor fail to faithfully and strictly perform the Contract in all its terms, including but not limited to the indemnifications thereunder, the Surety shall be liable for all damages, losses, expenses and liabilities that Obligees may suffer in consequence thereof, as more fully set forth herein.


It is further understood and agreed that the Surety does hereby relieve the Obligees or their representatives from the exercise of any diligence whatever in securing compliance on the part of the Contractor with the terms of the Contract, and the Surety agrees that it shall be bound to take notice of and shall be held to have knowledge of all acts or omissions of the Contractor in all matters pertaining to the Contract.  The Surety understands and agrees that the provision in the Contract that Owner will retain certain amounts due the Contractor until the expiration of 30 days from the acceptance of the Work is intended for the Obligee's benefit, and the Obligees will have the right to pay or withhold such retained amounts or any other amount owing under the Contract without changing or affecting the liability of the Surety hereon in any degree.


It is further expressly agreed by Surety that the Obligees or their representatives are at liberty at any time, without notice to the Surety, to make any change in the Contract documents and in the Work to be done thereunder, as provided in the Contract, and in the terms and conditions thereof, or to make any change in, addition to, or deduction from the Work to be done thereunder; and that such changes, if made, shall not in any way vitiate the obligation in this Bond and undertaking or release the Surety therefrom.


It is further expressly agreed and understood that the Contractor and Surety will fully indemnify and save harmless the Obligees from any liability, loss, cost, expense, or damage arising out of Contractor’s performance of the Contract.


If the Obligee/s gives Surety notice of Contractor’s default, Surety shall, within 45 days, take one of the following actions:


1. Arrange for Contractor, with consent of the Obligees, to perform and complete the Contract; or


2. Take over and assume completion of the Contract itself, through its agents or through independent contractors, and become entitled to the payment of the balance of the Contract Price.


If the Surety fails to take either of the actions set out above, it shall be deemed to have waived its right to perform and complete the Contract and receive payment of the balance of the Contract Price and the Obligees shall be entitled to enforce any remedies available at law, including but not limited to completing the Contract itself and recovering any cost in excess of the Original Contract Price from the Surety.


This Bond and all obligations created hereunder shall be performable in Harris County, Texas.  


Notices required or permitted hereunder shall be in writing and shall be deemed delivered when actually received or, if earlier, on the third day following deposit in a United States Postal Service post office or receptacle, with proper postage affixed (certified mail, return receipt requested), addressed to the respective other party at the address prescribed in the Contract documents, or at such other address as the receiving party may hereafter prescribe by written notice to the sending party.


IN WITNESS WHEREOF, the said Contractor and Surety have signed and sealed this instrument on the respective dates written below their signatures and have attached current Power of Attorney.


ATTEST, SEAL:  (if a corporation)


 


WITNESS:  (if not a corporation)


Name of Contractor


By: 







By: 


Name:





Name:


Title:





Title:


Date:


ATTEST/SURETY WITNESS:      







Full Name of Surety


(SEAL)



Address of Surety for Notice


Telephone Number of Surety


By: 







By: 


Name:





Name:  


Title:





Title:  Attorney-in-Fact


Date:





Date:
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Campanile on Briar Hollow 

  



 

Lora Myrick (512) 785-3710 lora@betcohousinglab.com 
 

│ 2201 Northland Drive, Austin, Texas 78756 │ 812 San Antonio Street, Suite L-14, Austin, Texas 78701 │ 
 

December 2, 2020 
 
 
Ms. Alena R. Morgan, JD 
Competitive Housing Tax Credit Program Administrator 
Texas Department of Housing and Community Affairs 
221 E.  11th St. 
Austin, TX  78701 
 

Via Email: alena.morgan@tdhca.state.tx.us  

 

RE:  Waiver Request for Readiness to Proceed Penalty – Campanile on Briar Hollow (TDHCA # 20223) 

 

Dear Ms. Morgan, 

 

As indicated to staff, Campanile on Briar Hollow LP (the “Partnership”) was unable to meet the closing 
requirement outlined in §11.9(c)(8) of the 2020 QAP related to Readiness to Proceed due to litigation 
initiated by adjacent homeowner associations and a delay in receiving loan documentation from the City 
of Houston.  A timeline pertaining to the legal disputes is attached as Exhibit A. 

Pursuant to §11.9(f), related to “Factors Affecting Scoring and Eligibility in current and future Application 
Rounds”, for non-statutory deadlines (including the Readiness Deadline) “an exception to the penalty may 
be made if the Board or Executive Director, as applicable, makes an affirmative finding setting forth that 
the need for an extension of the deadline was beyond the reasonable control of the Applicant and could 
not have been reasonably anticipated.”  We understand staff intends to take this item before the board 
at the January board meeting and we therefore ask for staff’s consideration of the factors below when 
making its presentation to the board.  It is worth noting several members of the Partnership were involved 
in a 2018 Houston HTC Application and did meet that cycle’s Readiness Deadline. 

Beginning in July of 2020, the Partnership became aware of opposition to Campanile on Briar Hollow by 
adjacent homeowners’ associations.  Brian Kilpatrick, Esq. of Wilson Cribbs & Goren contacted TDHCA 
expressing opposition to Campanile on Briar Hollow on behalf of Briar Hollow Townhomes Association 
(“BHTA”) and The Park Square Co-Owner’s Association, Inc (“PSCA”).  TDHCA considered both matters 
presented by Mr. Kilpatrick resolved and approved the award of housing tax credits at the July 23, 2020 
board meeting.  Following the board meeting, the Partnership met with PSCA and communicated with 
BHTA to listen to their concerns.  Revisions to the site plan were made in an effort to satisfy the 
homeowners’ associations. 

On October 1, 2020 BHTA filed a petition, application for temporary restraining order and temporary 
injunction, and discovery request.  This dispute is in reference to a 40’ setback agreement, architectural 

mailto:alena.morgan@tdhca.state.tx.us


 

Lora Myrick (512) 785-3710 lora@betcohousinglab.com 
 

│ 2201 Northland Drive, Austin, Texas 78756 │ 812 San Antonio Street, Suite L-14, Austin, Texas 78701 │ 
 

restrictions, and landscaping requirements (Exhibit B). The BHTA filing prevented the Partnership from 
moving forward towards closing.  Subsequently, on October 5, 2020 PSCA requested mediation of the 
dispute regarding an Easement Agreement (Exhibit C).  Mediation on November 19, 2020 resulted in the 
judge declaring an impasse.  The Partnership is actively working to resolve the issue through arbitration 
at a date to be set. 

In addition to the legal disputes outlined above, the Partnership was unable to close on all financing 
proposed for Campanile on Briar Hollow.  Specifically, the Partnership applied for and was awarded 
$8,500,000 from the City of Houston.  The City of Houston has not produced loan documents, which has 
caused a delay in closing on the remaining financing sources. 

The legal disputes and delay in receiving loan documents from the City of Houston are circumstances 
beyond the reasonable control of the Partnership, and could not have been reasonably anticipated.  Given 
these facts, the Partnership respectfully requests that the Board grant the exception under 10 TAC 11.9(f), 
and not assess a penalty against members of the Partnership.   

If you have any questions or would like to discuss these items further, please do not hesitate to contact 
me directly at (512) 785–3710 or via email at lora@betcohousinglab.com . 

 

Sincerely, 

 

 

Lora Myrick, Principal 

BETCO Consulting, LLC 

mailto:lora@betcohousinglab.com


Exhibit A 

Campanile on Briar Hollow – Legal Issues Timeline 

 

July 7, 2020 Correspondence (challenge) received by Sharon Gamble (Les Kilday cc’d) from 
Brian Kilpatrick, Esq of Wilson Cribbs & Goren, PC on behalf of Briar Hollow 
Townhomes Association (BHTA) alleging violation of 40’ building line setback, 
prohibition of balconies & doors facing BHTA, Notice not provided to BHTA, and 
inefficient use of public funds. 

July 17, 2020 Email from Sharon Gamble to Brian Kilpatrick (Les Kilday cc’d) clearing challenge 
on notification, stating setback issue doesn’t affect eligibility or scoring criteria of 
the program rules. 

TDHCA Board Meeting  
July 23, 2020 Correspondence received from Brian Kilpatrick on behalf of The Park Square Co-

Owner’s Association, Inc., as well as public testimony during board meeting 
alleging failure to provide notice, failure to disclose requirement of vacation/re-
platting nor evidence vacation/replat process commenced. 

 
 Lora Myrick addresses issue of notification via public testimony, states notice was 

provided as abundance of caution. 

Lora provided delivery receipt of notification delivered to PSCA.  Marni responded 
the matter was closed. 

August 4, 2020 Kildays meet with Park Square Co-Owner’s Association.  Agree to follow up 
meeting the next week.  No follow up meeting took place. 

August 13, 2020 Correspondence received from Reid Wilson of Wilson Cribbs & Goren, PC on 
behalf of The Park Square Co-Owner’s Association, Inc. suggesting it does not 
appear easement agreement is intended to be adhered to. 

August 24, 2020 Response sent to Reid Wilson from Andrea Steel of Coats Rose, P.C. confirming 
compliance with the easement and desire to cooperate and requesting meeting 
to discuss. 

Aug. 24-Sept. 9, 2020 Various requests received from PSCA asking about plans 

September 10, 2020 Follow-up correspondence sent to Reid Wilson from Andrea Steel of Coats Rose, 
P.C. reasserting rights and willingness to discuss and cooperate. 

September 16, 2020 Correspondence (Notice of Violation) received from Brian Kilpatrick on behalf of 
BHTA to Les Kilday alleging violation of 40’ western boundary setback; prohibition 
of balconies, windows and doors on western façade, potential tree damage 

September 21, 2020 Response sent to Brian Kilpatrick from Andrea Steel on behalf of Kildays 
confirming no violations of BHTA restrictions and expressing intent to comply. 

Juli Gonzalez
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October 1, 2020 BHTA files petition, application for temporary restraining order and temporary 
injunction and discovery request. 

October 5, 2020 Letter from Reid Wilson of Wilson, Cribbs, & Goren PC on behalf of Park Square 
Co-Owner’s Association, Inc. to Andrea Steel of Coats Rose requesting mediation 
of issues in the easement agreement 

October 8, 2020 Letter from Nancy Hamren of Coats Rose, P.C., agreeing to mediation with PSCA 
and requesting BHTA join, and again expressing intent to comply with covenants 
and restrictions. 

October 13, 2020 Plans submitted to City, included revisions after input from Park Square Co-
Owner’s Association 

November 5, 2020 Kilday Operating and Partnership through Coats Rose, P.C., files answer to BHTA 
lawsuit, along with counterclaim and requests for discovery (production, 
interrogatories, admissions) 

November 6, 2020 Kilday Operating and Partnership through Coats Rose, P.C., files amended 
requests for discovery (interrogatories, admissions) 

November 10, 2020 Pre-Mediation Demand Letter received from Sara Prasatik of Wilson Cribbs + 
Goren, PC on behalf of The Park Square Co-Owner’s Association, Inc. 

November 19, 2020 Mediation scheduled.  Judge declares impasse. 

November 20, 2020 Nancy Hamren of Coats Rose sends alternate proposal to PSCA’s attorneys 

December 11, 2020 Status conference with Judge for BHTA matter scheduled 
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From: Juli Gonzalez
To: Alena Morgan
Cc: Marni Holloway; Ben Sheppard; Lora Myrick; Les Kilday
Subject: RE: Campanile on Briar Hollow (TDHCA #20223)- RTP
Date: Wednesday, December 2, 2020 4:49:15 PM
Attachments: RTP Penalty Waiver Request.pdf

Hi, Alena.
 
I've attached the additional documentation explaining the hurdles we faced meeting the RTP
deadline in more detail.  Please let me know if you have any questions, or need any additional
information.  Your help is greatly appreciated.
 
Thank you,
 

Juli Gonzalez
Sr. Development Consultant
812 San Antonio, Suite L-14
Austin, Texas 78701
(830) 734-8330
www.betcohousinglab.com
 

 

From: Alena Morgan <alena.morgan@tdhca.state.tx.us> 
Sent: Monday, November 30, 2020 5:30 PM
To: Juli Gonzalez <juli@betcohousinglab.com>
Cc: Marni Holloway <marni.holloway@tdhca.state.tx.us>; Ben Sheppard
<ben.sheppard@tdhca.state.tx.us>; Lora Myrick <lora@betcohousinglab.com>; Les Kilday
<les@kildayco.net>
Subject: RE: Campanile on Briar Hollow (TDHCA #20223)- RTP
 
Thank you for following up as requested.
 
Your request has been noted and will be included with our presentation to the Board in January.
Please provide any additional information as soon as possible. I will confirm last possible dates and
follow up as needed.
 
Thanks again for updating me regarding your concerns. We sincerely appreciate your willingness to
work cooperatively with staff on this matter.

mailto:juli@betcohousinglab.com
mailto:alena.morgan@tdhca.state.tx.us
mailto:marni.holloway@tdhca.state.tx.us
mailto:ben.sheppard@tdhca.state.tx.us
mailto:lora@betcohousinglab.com
mailto:les@kildayco.net
http://www.betcohousinglab.com/
mailto:alena.morgan@tdhca.state.tx.us
mailto:juli@betcohousinglab.com
mailto:marni.holloway@tdhca.state.tx.us
mailto:ben.sheppard@tdhca.state.tx.us
mailto:lora@betcohousinglab.com
mailto:les@kildayco.net



 


Lora Myrick (512) 785-3710 lora@betcohousinglab.com 
 


│ 2201 Northland Drive, Austin, Texas 78756 │ 812 San Antonio Street, Suite L-14, Austin, Texas 78701 │ 
 


December 2, 2020 
 
 
Ms. Alena R. Morgan, JD 
Competitive Housing Tax Credit Program Administrator 
Texas Department of Housing and Community Affairs 
221 E.  11th St. 
Austin, TX  78701 
 


Via Email: alena.morgan@tdhca.state.tx.us  


 


RE:  Waiver Request for Readiness to Proceed Penalty – Campanile on Briar Hollow (TDHCA # 20223) 


 


Dear Ms. Morgan, 


 


As indicated to staff, Campanile on Briar Hollow LP (the “Partnership”) was unable to meet the closing 
requirement outlined in §11.9(c)(8) of the 2020 QAP related to Readiness to Proceed due to litigation 
initiated by adjacent homeowner associations and a delay in receiving loan documentation from the City 
of Houston.  A timeline pertaining to the legal disputes is attached as Exhibit A. 


Pursuant to §11.9(f), related to “Factors Affecting Scoring and Eligibility in current and future Application 
Rounds”, for non-statutory deadlines (including the Readiness Deadline) “an exception to the penalty may 
be made if the Board or Executive Director, as applicable, makes an affirmative finding setting forth that 
the need for an extension of the deadline was beyond the reasonable control of the Applicant and could 
not have been reasonably anticipated.”  We understand staff intends to take this item before the board 
at the January board meeting and we therefore ask for staff’s consideration of the factors below when 
making its presentation to the board.  It is worth noting several members of the Partnership were involved 
in a 2018 Houston HTC Application and did meet that cycle’s Readiness Deadline. 


Beginning in July of 2020, the Partnership became aware of opposition to Campanile on Briar Hollow by 
adjacent homeowners’ associations.  Brian Kilpatrick, Esq. of Wilson Cribbs & Goren contacted TDHCA 
expressing opposition to Campanile on Briar Hollow on behalf of Briar Hollow Townhomes Association 
(“BHTA”) and The Park Square Co-Owner’s Association, Inc (“PSCA”).  TDHCA considered both matters 
presented by Mr. Kilpatrick resolved and approved the award of housing tax credits at the July 23, 2020 
board meeting.  Following the board meeting, the Partnership met with PSCA and communicated with 
BHTA to listen to their concerns.  Revisions to the site plan were made in an effort to satisfy the 
homeowners’ associations. 


On October 1, 2020 BHTA filed a petition, application for temporary restraining order and temporary 
injunction, and discovery request.  This dispute is in reference to a 40’ setback agreement, architectural 



mailto:alena.morgan@tdhca.state.tx.us





 


Lora Myrick (512) 785-3710 lora@betcohousinglab.com 
 


│ 2201 Northland Drive, Austin, Texas 78756 │ 812 San Antonio Street, Suite L-14, Austin, Texas 78701 │ 
 


restrictions, and landscaping requirements (Exhibit B). The BHTA filing prevented the Partnership from 
moving forward towards closing.  Subsequently, on October 5, 2020 PSCA requested mediation of the 
dispute regarding an Easement Agreement (Exhibit C).  Mediation on November 19, 2020 resulted in the 
judge declaring an impasse.  The Partnership is actively working to resolve the issue through arbitration 
at a date to be set. 


In addition to the legal disputes outlined above, the Partnership was unable to close on all financing 
proposed for Campanile on Briar Hollow.  Specifically, the Partnership applied for and was awarded 
$8,500,000 from the City of Houston.  The City of Houston has not produced loan documents, which has 
caused a delay in closing on the remaining financing sources. 


The legal disputes and delay in receiving loan documents from the City of Houston are circumstances 
beyond the reasonable control of the Partnership, and could not have been reasonably anticipated.  Given 
these facts, the Partnership respectfully requests that the Board grant the exception under 10 TAC 11.9(f), 
and not assess a penalty against members of the Partnership.   


If you have any questions or would like to discuss these items further, please do not hesitate to contact 
me directly at (512) 785–3710 or via email at lora@betcohousinglab.com . 


 


Sincerely, 


 


 


Lora Myrick, Principal 


BETCO Consulting, LLC 



mailto:lora@betcohousinglab.com





Exhibit A 


Campanile on Briar Hollow – Legal Issues Timeline 


 


July 7, 2020 Correspondence (challenge) received by Sharon Gamble (Les Kilday cc’d) from 
Brian Kilpatrick, Esq of Wilson Cribbs & Goren, PC on behalf of Briar Hollow 
Townhomes Association (BHTA) alleging violation of 40’ building line setback, 
prohibition of balconies & doors facing BHTA, Notice not provided to BHTA, and 
inefficient use of public funds. 


July 17, 2020 Email from Sharon Gamble to Brian Kilpatrick (Les Kilday cc’d) clearing challenge 
on notification, stating setback issue doesn’t affect eligibility or scoring criteria of 
the program rules. 


TDHCA Board Meeting  
July 23, 2020 Correspondence received from Brian Kilpatrick on behalf of The Park Square Co-


Owner’s Association, Inc., as well as public testimony during board meeting 
alleging failure to provide notice, failure to disclose requirement of vacation/re-
platting nor evidence vacation/replat process commenced. 


 
 Lora Myrick addresses issue of notification via public testimony, states notice was 


provided as abundance of caution. 


Lora provided delivery receipt of notification delivered to PSCA.  Marni responded 
the matter was closed. 


August 4, 2020 Kildays meet with Park Square Co-Owner’s Association.  Agree to follow up 
meeting the next week.  No follow up meeting took place. 


August 13, 2020 Correspondence received from Reid Wilson of Wilson Cribbs & Goren, PC on 
behalf of The Park Square Co-Owner’s Association, Inc. suggesting it does not 
appear easement agreement is intended to be adhered to. 


August 24, 2020 Response sent to Reid Wilson from Andrea Steel of Coats Rose, P.C. confirming 
compliance with the easement and desire to cooperate and requesting meeting 
to discuss. 


Aug. 24-Sept. 9, 2020 Various requests received from PSCA asking about plans 


September 10, 2020 Follow-up correspondence sent to Reid Wilson from Andrea Steel of Coats Rose, 
P.C. reasserting rights and willingness to discuss and cooperate. 


September 16, 2020 Correspondence (Notice of Violation) received from Brian Kilpatrick on behalf of 
BHTA to Les Kilday alleging violation of 40’ western boundary setback; prohibition 
of balconies, windows and doors on western façade, potential tree damage 


September 21, 2020 Response sent to Brian Kilpatrick from Andrea Steel on behalf of Kildays 
confirming no violations of BHTA restrictions and expressing intent to comply. 
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October 1, 2020 BHTA files petition, application for temporary restraining order and temporary 
injunction and discovery request. 


October 5, 2020 Letter from Reid Wilson of Wilson, Cribbs, & Goren PC on behalf of Park Square 
Co-Owner’s Association, Inc. to Andrea Steel of Coats Rose requesting mediation 
of issues in the easement agreement 


October 8, 2020 Letter from Nancy Hamren of Coats Rose, P.C., agreeing to mediation with PSCA 
and requesting BHTA join, and again expressing intent to comply with covenants 
and restrictions. 


October 13, 2020 Plans submitted to City, included revisions after input from Park Square Co-
Owner’s Association 


November 5, 2020 Kilday Operating and Partnership through Coats Rose, P.C., files answer to BHTA 
lawsuit, along with counterclaim and requests for discovery (production, 
interrogatories, admissions) 


November 6, 2020 Kilday Operating and Partnership through Coats Rose, P.C., files amended 
requests for discovery (interrogatories, admissions) 


November 10, 2020 Pre-Mediation Demand Letter received from Sara Prasatik of Wilson Cribbs + 
Goren, PC on behalf of The Park Square Co-Owner’s Association, Inc. 


November 19, 2020 Mediation scheduled.  Judge declares impasse. 


November 20, 2020 Nancy Hamren of Coats Rose sends alternate proposal to PSCA’s attorneys 


December 11, 2020 Status conference with Judge for BHTA matter scheduled 
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		B. BHTA-Petition, Appl for TRO & TI & Discovery Requests.pdf
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Best regards,
 
Alena R. Morgan, JD
Competitive (9%) Housing Tax Credit Program Administrator
Texas Department of Housing and Community Affairs
221 E. 11th St., Austin, TX 78701
Office: 512.936.7834 
TDHCA COVID-19 ASSISTANCE: https://www.tdhca.state.tx.us/covid19-response.htm.
 
Any person receiving guidance from TDHCA staff should be mindful that, as set forth in 10 TAC §11.1(b), there are
important limitations and caveats.
 
 
About TDHCA
The Texas Department of Housing and Community Affairs administers a number of state and federal programs through for-profit,
nonprofit, and local government partnerships to strengthen communities through affordable housing development, home ownership
opportunities, weatherization, and community-based services for Texans in need.  For more information, including current funding
opportunities and information on local providers, please visit www.tdhca.state.tx.us

 

From: Juli Gonzalez <juli@betcohousinglab.com> 
Sent: Monday, November 30, 2020 4:30 PM
To: Alena Morgan <alena.morgan@tdhca.state.tx.us>
Cc: Marni Holloway <marni.holloway@tdhca.state.tx.us>; Ben Sheppard
<ben.sheppard@tdhca.state.tx.us>; Lora Myrick <lora@betcohousinglab.com>; Les Kilday
<les@kildayco.net>
Subject: Campanile on Briar Hollow (TDHCA #20223)- RTP
 
Hi, Alena.
 
I wanted to follow up on our phone conversation and let you know Campanile on Briar Hollow isn’t
going to make the Readiness to Proceed deadline.  Lora has had prior conversations with Marni
regarding this development.  We have not received loan documentation from City of Houston and
there is also pending litigation from adjacent townhome and condo associations.  We will be
requesting a waiver of the penalty for not closing by today.  By when do you need the supporting
documentation for the January board meeting?
 
Thank you,
 
 

Juli Gonzalez
Sr. Development Consultant
812 San Antonio, Suite L-14
Austin, Texas 78701

https://www.tdhca.state.tx.us/covid19-response.htm
http://www.tdhca.state.tx.us/
mailto:juli@betcohousinglab.com
mailto:alena.morgan@tdhca.state.tx.us
mailto:marni.holloway@tdhca.state.tx.us
mailto:ben.sheppard@tdhca.state.tx.us
mailto:lora@betcohousinglab.com
mailto:les@kildayco.net


(830) 734-8330
www.betcohousinglab.com
 

 

http://www.betcohousinglab.com/
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Cedar Cove Apartments  
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Alena Morgan

From: Melissa Baughman <melissa.baughman@jfieser.com>
Sent: Thursday, November 19, 2020 4:50 PM
To: Marni Holloway
Cc: Jim Fieser; Jamie Fieser; robbye arxadvantage.net; Alena Morgan
Subject: Fieser Projects - Applications 20248 and 20281 - Readiness to Proceed Deadline
Attachments: Cedar Cove Apts_20248_FS-PR, LTD..pdf; Bayou Bend Apts_20281_FS-OB, LTD.pdf

Marni, 
I have attached letters from Jim Fieser for both Cedar Cove (Application #20248) and Bayou Bend (Application #20281) 
outlining the reasons for the delay in our meeting the Readiness to Proceed closing deadline. 
 
If you need any additional information, please let us know. 
 
Sincerely, 
 

Melissa Baughman – Sr Project Manager 

Fieser Development, Inc. 
715 East Main Street, Suite 100 
Tomball, Texas 77375 
281-419-6114 
 

From: Marni Holloway <marni.holloway@tdhca.state.tx.us>  
Sent: Tuesday, November 17, 2020 3:44 PM 
To: Melissa Baughman <melissa.baughman@jfieser.com> 
Cc: Jim Fieser <jim.fieser@jfieser.com>; Jamie Fieser <jfieser@vgmmgt.com>; robbye arxadvantage.net 
<robbye@arxadvantage.net>; Alena Morgan <alena.morgan@tdhca.state.tx.us> 
Subject: RE: Application 20248 _ FS‐PR, LTD 
 
Hi Melissa –  
 
I’m hearing that other Applicants are in the same situation.  Please send us a letter that can be included in our Board 
submission, describing the circumstances around the delay.  We will take a Board item to the January meeting regarding 
all Applications that fail to meet the Readiness deadline.   Staff doesn’t recommend a penalty when the Applicant is able 
to show that the delay is the responsibility of a third party, such as USDA in this instance.  
 
Let us know if there are any other questions.  
 
Thanks,  
Marni 
 

Marni Holloway 
Multifamily Finance Director  
Texas Department of Housing and Community Affairs 
221 E. 11th Street | Austin, TX 78701 
(512) 475-1676 
 
Reminder for Direct Loan Borrowers:  TDHCA will not close earlier than 30 days after receipt of complete 
due diligence documents.  We will not honor closings scheduled without our confirmation. 
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Any person receiving guidance from TDHCA staff should be mindful that, as set forth in 10 TAC Section 
11.1(b) there are important limitations and caveats. 
 
 
About TDHCA 
The Texas Department of Housing and Community Affairs administers a number of state and federal programs through for-profit, 
nonprofit, and local government partnerships to strengthen communities through affordable housing development, home ownership 
opportunities, weatherization, and community-based services for Texans in need.  For more information, including current funding 
opportunities and information on local providers, please visit www.tdhca.state.tx.us 
 
 

From: Melissa Baughman <melissa.baughman@jfieser.com>  
Sent: Tuesday, November 17, 2020 3:13 PM 
To: Marni Holloway <marni.holloway@tdhca.state.tx.us> 
Cc: Jim Fieser <jim.fieser@jfieser.com>; Jamie Fieser <jfieser@vgmmgt.com>; Melissa Baughman 
<melissa.baughman@jfieser.com>; robbye arxadvantage.net <robbye@arxadvantage.net> 
Subject: Application 20248 _ FS‐PR, LTD 
 
Marnie, 
I saw that you were copied on the email that I received from Lauryn Enrico, Director of Production and Preservation 
Division at USDA Rural Development regarding our Application #20248 (Applicant FS‐PR, LTD) for Cedar Cove 
Apartments. We elected the points in our HTC Application for Readiness to Proceed, but unfortunately with the USDA 
MFH Realignment they are unable to close by the 11/30/2020 deadline. 
We would like to request a consideration for no penalty assessment for this application #20248 because the USDA 
realignment was not foreseeable and was not within the control of the Applicant. 
 
Sincerely, 
 
 

Melissa Baughman – Sr Project Manager 

Fieser Development, Inc. 
715 East Main Street, Suite 100 
Tomball, Texas 77375 
281-419-6114 
 

From: Conway, Nancy ‐ RD, Phoenix, AZ <nancy.conway@usda.gov>  
Sent: Tuesday, November 17, 2020 2:36 PM 
To: Melissa Baughman <melissa.baughman@jfieser.com> 
Subject: MFH Realignment 
 
To: <<Applicantmelissa.baughman@jfieser.com Email>> 
CC: <<HFmarni.holloway@tdhca.state.tx.usA Email>> 
 
Dear <<Applicant FS‐PR LDName>>, 
 
We wanted to reach out and discuss end of year timelines for your transaction. As you are aware, we recently went 
through a reorganization and some functional realignments. We have now had the opportunity to review all 
documentation associated with your transaction. Based on the current information available, your application may not 
meet your proposed closing deadline. If there is additional funding, such as Low‐Income Housing Tax Credits (LIHTC), 
associated with your transaction, please ensure you are able to receive an extension. If there are any issues with outside 
additional funding, we are happy to communicate directly with the Housing Finance Agency or other capital provider to 
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explain the need for an extension. Please reach out to <<Branch CCJ Michelsontact Name>> at <<Branch 
Ecj.michels@usda.govmail>> to discuss timelines further. 
 
Sincerely, 
 
Lauryn 
 
Lauryn Enrico 
Director, Production and Preservation Division 
Multifamily Housing Programs 
Rural Development 
United States Department of Agriculture 
Phone 202.401.0007  
www.rd.usda.gov | “Committed to the future of rural communities”  

 
 
 
 
 
This electronic message contains information generated by the USDA solely for the intended recipients. Any 
unauthorized interception of this message or the use or disclosure of the information it contains may violate the law and 
subject the violator to civil or criminal penalties. If you believe you have received this message in error, please notify the 
sender and delete the email immediately.  







 

 

 

 

 

20251  

Mathis Apartments 

  



From: Marni Holloway
To: Alena Morgan
Subject: FW: Mathis Apartments #20251 Readiness to Proceed Penalty Waiver
Date: Tuesday, November 3, 2020 11:05:44 AM
Attachments: LT Marni Holloway.11.3.20.Mathis Apartments.pdf

 
 
Marni Holloway
Multifamily Finance Director
Texas Department of Housing and Community Affairs
221 E. 11th Street | Austin, TX 78701
(512) 475-1676
 
Reminder for Direct Loan Borrowers:  TDHCA will not close earlier than 30 days after receipt
of complete due diligence documents.  We will not honor closings scheduled without our
confirmation.
 
 
Any person receiving guidance from TDHCA staff should be mindful that, as set forth in 10
TAC Section 11.1(b) there are important limitations and caveats.
 
 
About TDHCA
The Texas Department of Housing and Community Affairs administers a number of state and federal
programs through for-profit, nonprofit, and local government partnerships to strengthen communities
through affordable housing development, home ownership opportunities, weatherization, and community-
based services for Texans in need.  For more information, including current funding opportunities and
information on local providers, please visit www.tdhca.state.tx.us
 
 

From: murraycalhoun@mac-rellc.com <murraycalhoun@mac-rellc.com> 
Sent: Tuesday, November 03, 2020 10:13 AM
To: Marni Holloway <marni.holloway@tdhca.state.tx.us>
Cc: Robbye Meyer <robbye@arxadvantage.net>; Jay Rabalais <jrabalais@mac-rellc.com>; Jason
Rabalais <jarabalais@mac-rellc.com>
Subject: Mathis Apartments #20251 Readiness to Proceed Penalty Waiver
 
Marni:
 
I write to give TDHCA advance notice with the hope to mitigate penalties for failure to meet the
readiness to proceed criteria due to circumstances beyond our control.
 
As reasons more full explained in the attachment:
 

This Summer USDA-Rural Development announced a major reorganization of its multifamily
program into regions.  This reorganization took underwriting review of loan transfer
application from the Texas State Office into a Southern Region that includes Texas
The Southern Region was not established until last month
The Texas State Office did no underwriting of the Mathis application during transition to the
Southern Region

mailto:marni.holloway@tdhca.state.tx.us
mailto:alena.morgan@tdhca.state.tx.us
http://www.tdhca.state.tx.us/











































Tammy Daniels, the Acting Branch Chief for the Southern Region, told me yesterday that it is
not clear what analyst has been assigned to the Mathis application or the extent of any review
This reorganization took place while COVID procedures were in place where RD State Office
employees had to learn to adapt and work remotely

 
We are confident Mathis will close with RD.  It has 90% rent assisted units, is 100% occupied and will
take on no new debt in the transfer.  Mathis will close; it just will not be able to close by November
30, 2020 due to the RD reorganization and COVID protocols that are matters beyond our control.
 
I am available to discuss the readiness to proceed penalty waiver at your convenience.
 
Best
 
Murray
 
Murray A. Calhoun
MAC Real Estate, L.L.C.
Lymac, L.L.C.
Lymac Construction Company, L.L.C.
3224 26th Street
Metairie, LA 70002
O:  (504) 561-1172
C:  (504) 343-8663
Email:  murraycalhoun@mac-rellc.com
 

mailto:murraycalhoun@mac-rellc.com
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Bayou Bend Apartments 
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Alena Morgan

From: Melissa Baughman <melissa.baughman@jfieser.com>
Sent: Thursday, November 19, 2020 4:50 PM
To: Marni Holloway
Cc: Jim Fieser; Jamie Fieser; robbye arxadvantage.net; Alena Morgan
Subject: Fieser Projects - Applications 20248 and 20281 - Readiness to Proceed Deadline
Attachments: Cedar Cove Apts_20248_FS-PR, LTD..pdf; Bayou Bend Apts_20281_FS-OB, LTD.pdf

Marni, 
I have attached letters from Jim Fieser for both Cedar Cove (Application #20248) and Bayou Bend (Application #20281) 
outlining the reasons for the delay in our meeting the Readiness to Proceed closing deadline. 
 
If you need any additional information, please let us know. 
 
Sincerely, 
 

Melissa Baughman – Sr Project Manager 

Fieser Development, Inc. 
715 East Main Street, Suite 100 
Tomball, Texas 77375 
281-419-6114 
 

From: Marni Holloway <marni.holloway@tdhca.state.tx.us>  
Sent: Tuesday, November 17, 2020 3:44 PM 
To: Melissa Baughman <melissa.baughman@jfieser.com> 
Cc: Jim Fieser <jim.fieser@jfieser.com>; Jamie Fieser <jfieser@vgmmgt.com>; robbye arxadvantage.net 
<robbye@arxadvantage.net>; Alena Morgan <alena.morgan@tdhca.state.tx.us> 
Subject: RE: Application 20248 _ FS‐PR, LTD 
 
Hi Melissa –  
 
I’m hearing that other Applicants are in the same situation.  Please send us a letter that can be included in our Board 
submission, describing the circumstances around the delay.  We will take a Board item to the January meeting regarding 
all Applications that fail to meet the Readiness deadline.   Staff doesn’t recommend a penalty when the Applicant is able 
to show that the delay is the responsibility of a third party, such as USDA in this instance.  
 
Let us know if there are any other questions.  
 
Thanks,  
Marni 
 

Marni Holloway 
Multifamily Finance Director  
Texas Department of Housing and Community Affairs 
221 E. 11th Street | Austin, TX 78701 
(512) 475-1676 
 
Reminder for Direct Loan Borrowers:  TDHCA will not close earlier than 30 days after receipt of complete 
due diligence documents.  We will not honor closings scheduled without our confirmation. 
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Any person receiving guidance from TDHCA staff should be mindful that, as set forth in 10 TAC Section 
11.1(b) there are important limitations and caveats. 
 
 
About TDHCA 
The Texas Department of Housing and Community Affairs administers a number of state and federal programs through for-profit, 
nonprofit, and local government partnerships to strengthen communities through affordable housing development, home ownership 
opportunities, weatherization, and community-based services for Texans in need.  For more information, including current funding 
opportunities and information on local providers, please visit www.tdhca.state.tx.us 
 
 

From: Melissa Baughman <melissa.baughman@jfieser.com>  
Sent: Tuesday, November 17, 2020 3:13 PM 
To: Marni Holloway <marni.holloway@tdhca.state.tx.us> 
Cc: Jim Fieser <jim.fieser@jfieser.com>; Jamie Fieser <jfieser@vgmmgt.com>; Melissa Baughman 
<melissa.baughman@jfieser.com>; robbye arxadvantage.net <robbye@arxadvantage.net> 
Subject: Application 20248 _ FS‐PR, LTD 
 
Marnie, 
I saw that you were copied on the email that I received from Lauryn Enrico, Director of Production and Preservation 
Division at USDA Rural Development regarding our Application #20248 (Applicant FS‐PR, LTD) for Cedar Cove 
Apartments. We elected the points in our HTC Application for Readiness to Proceed, but unfortunately with the USDA 
MFH Realignment they are unable to close by the 11/30/2020 deadline. 
We would like to request a consideration for no penalty assessment for this application #20248 because the USDA 
realignment was not foreseeable and was not within the control of the Applicant. 
 
Sincerely, 
 
 

Melissa Baughman – Sr Project Manager 

Fieser Development, Inc. 
715 East Main Street, Suite 100 
Tomball, Texas 77375 
281-419-6114 
 

From: Conway, Nancy ‐ RD, Phoenix, AZ <nancy.conway@usda.gov>  
Sent: Tuesday, November 17, 2020 2:36 PM 
To: Melissa Baughman <melissa.baughman@jfieser.com> 
Subject: MFH Realignment 
 
To: <<Applicantmelissa.baughman@jfieser.com Email>> 
CC: <<HFmarni.holloway@tdhca.state.tx.usA Email>> 
 
Dear <<Applicant FS‐PR LDName>>, 
 
We wanted to reach out and discuss end of year timelines for your transaction. As you are aware, we recently went 
through a reorganization and some functional realignments. We have now had the opportunity to review all 
documentation associated with your transaction. Based on the current information available, your application may not 
meet your proposed closing deadline. If there is additional funding, such as Low‐Income Housing Tax Credits (LIHTC), 
associated with your transaction, please ensure you are able to receive an extension. If there are any issues with outside 
additional funding, we are happy to communicate directly with the Housing Finance Agency or other capital provider to 
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explain the need for an extension. Please reach out to <<Branch CCJ Michelsontact Name>> at <<Branch 
Ecj.michels@usda.govmail>> to discuss timelines further. 
 
Sincerely, 
 
Lauryn 
 
Lauryn Enrico 
Director, Production and Preservation Division 
Multifamily Housing Programs 
Rural Development 
United States Department of Agriculture 
Phone 202.401.0007  
www.rd.usda.gov | “Committed to the future of rural communities”  

 
 
 
 
 
This electronic message contains information generated by the USDA solely for the intended recipients. Any 
unauthorized interception of this message or the use or disclosure of the information it contains may violate the law and 
subject the violator to civil or criminal penalties. If you believe you have received this message in error, please notify the 
sender and delete the email immediately.  







 

 

 

 

 

20329  

Fishpond at Huntsville 
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BOARD ACTION REQUEST 

 MULTIFAMILY FINANCE DIVISION 

December 10, 2020 

 
Presentation, discussion and possible action regarding an Award of Direct Loan funds from the 
2020-1 Multifamily Direct Loan Notice of Funding Availability to 9% Housing Tax Credit Layered 
Applications 

 
RECOMMENDED ACTION 

 
WHEREAS, the Board previously authorized the release of the 2020-1 Multifamily 
Direct Loan Notice of Funding Availability (NOFA) for up to $13,864,168 with the 
application acceptance period beginning on January 13, 2020; 

 
WHEREAS, the NOFA has since been amended several times to increase the 
amount available to $43,312,142.20; 

 
WHEREAS, Application #20329, which was received on April 1, 2020, under the 
2020-1 NOFA, has requested $350,000 in Direct Loan funds for Fish Pond at 
Huntsville, and has received complete reviews for compliance with program and 
underwriting requirements and was previously awarded $900,000 in Competitive 
Low-Income Housing Tax Credits (LIHTC) and $2,650,000 in Direct Loan funds on 
July 23, 2020; 

 
WHEREAS, in accordance with 10 TAC §1.301(f)(1), the compliance history is 
designated as a Category 1 and deemed acceptable without conditions by the 
Executive Award and Review Advisory Committee (EARAC); 
 
WHEREAS, the original LIHTC Application requested 5 points under Readiness to 
Proceed, 10 TAC §11.9(c)(8), which required that all financing close and the 
construction contract be executed on or before the last business day of 
November; 
 
WHEREAS, the Applicant timely completed all requirements for this award 
recommendation to appear on the November 5, 2020, Board Agenda, and staff 
oversight caused the item to not appear at that meeting;  
 
WHEREAS, because Applicant’s failed to close by deadline described in 10 TAC 
§11.9(c)(8) due to staff error and through no fault of their own, staff recommends 
that no penalty be imposed;  
 

Daves Laptop
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WHEREAS, 10 TAC §13.5(h)(2) requires Applications for Developments previously 
awarded funds by the Department  in the last 15 years (regardless of fund source) 
to be found eligible by the Executive Director;  
 
WHEREAS, this Application provided evidence of circumstances beyond the 
Applicant’s control that could not have been prevented with appropriate due 
diligence, including increased labor and material costs as a result of record low 
unemployment in the area and high demand for building materials, as criteria for 
the Executive Director to consider in affirming their eligibility; 
 
WHEREAS, the Executive Director has found this Application to be eligible; 
 
WHEREAS, staff recommends awarding $350,000 in Direct Loan funds in addition 
to the original award of $2,650,000 in Direct Loan funds; and 

 
NOW, therefore, it is hereby 
 
RESOLVED, that the Applicant will not receive a penalty under the requirements 
of 10 TAC §11.9(c)(8) related to Readiness to Proceed;  
 
FURTHER RESOLVED,  of an award of $350,000 in Direct Loan funds from the 2020-
1 NOFA for Fish Pond at Huntsville, bringing the total funds awarded to the 
proposed Development to $3,000,000, is hereby approved in the form presented 
at this meeting; and 
 
FURTHER RESOLVED, that the Board’s approval is conditioned upon satisfaction of 
all conditions of underwriting, and completion of any other reviews required to 
assure compliance with the applicable HOME rules and requirements. 

 
BACKGROUND 

 
On December 12, 2019, the Board approved issuance of the 2020-1 NOFA for up to $13,846,168, 
which has subsequently been amended to increase the amount available to $43,312,142.20 
within three set-asides:  

• $29,465,974.20 of National Housing Trust Fund in the Soft Repayment set-aside, 
• $13,846,168 of HOME funds in the General set-aside.   

 
Fish Pond at Huntsville was awarded $2,650,000 in HOME funds on July 23, 2020, which proposed 
new construction of 48 one- and two- bedroom units for an elderly population in Huntsville. The 
Applicant encountered circumstances beyond their control that could not have been prevented 
or foreseen after the original Direct Loan award, due to a 5% decrease in the rents for Walker 
County with a potential gross rent decrease from $382K to $363K. Total development costs 
increased $136,073, and Hard Construction Cost increased $115,786. 
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Staff is recommending the Board’s approval of Fish Pond at Huntsville’s additional Direct Loan 
Application (20329) for additional Direct Loan funds in the amount of $350,000 (for total loan 
awards from the Department of $3,000,000) as a deferred forgivable loan at 2% interest rate with 
a 15 year term and a 40 year amortization period under the General Set-Aside.  
 
This application has been underwritten and determined to meet the Real Estate Analysis rules 
and requirements and has received a previous participation review. 
 
The additional award was planned to appear on the agenda at the November 5, 2020, Board 
meeting.  Staff error led to the Application being left off, so that the Applicant did not have access 
to the full amount of funds needed to timely close their financing in accordance with the 
Readiness to Proceed deadline.  Because the delay was caused by staff error, and not by any 
action of the Applicant, staff is recommending that no penalty be imposed under this scoring 
item.  
 
Organizational and Site Control Structure: The borrower/applicant is Fish Pond Living at 
Huntsville, L.P.. and includes entities and principals as indicated in the organization chart below. 
The applicant’s portfolio is considered a Category 1 and the previous participation was deemed 
acceptable by EARAC. Project Transitions, Inc. will own the property. 
 
Public Comment: There have been no letters of support or opposition received by the 
Department in connection with this current application. 
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BOARD ACTION REQUEST 

COMMUNTY AFFAIRS DIVISION 

JANUARY 14, 2021 

 
Presentation, Discussion and Possible Action on an Extension to the Release of Coronavirus Aid, Relief, 
and Economic Security Act Low Income Home Energy Assistance Program Funds Held in Emergency 
Reserve and Authorization to Award Such Funds  
 

RECOMMENDED ACTION 
 

WHEREAS, on March 27, 2020, the President of the United States signed the Coronavirus 
Aid, Relief, and Economic Security (CARES) Act into law which provides relief for individuals 
and businesses negatively impacted by COVID-19; 
 
WHEREAS, Title VIII of the CARES Act provided supplemental formula funding to states to 
carry out activities of the Low Income Home Energy Assistance Program (LIHEAP) to prevent, 
prepare for, and respond to COVID-19;  
 
WHEREAS, the Texas Department of Housing and Community Affairs (the Department) is 
designated the recipient of the CARES Act LIHEAP funding for the State of Texas and received 
approximately $94 million in LIHEAP CARES funding from the U.S. Department of Health and 
Human Services (USHHS) which must be expended by September 30, 2021;  
 
WHEREAS, at the Board Meeting of April 23, 2020, the Board awarded the majority of these 
funds to subrecipients, but specified that 9% of the LIHEAP CARES funding be held in reserve 
until August 31, 2020, for any future allowable use or incentive awards; 
 
WHEREAS, at the Board Meeting of September 3, 2020, staff requested an extension to the 
release of the reserve funds until November 30, 2020, because expenditures had not yet 
reached a level to clearly identify which subrecipients would best be able to utilize the funds; 
 
WHEREAS, to ensure that the 9% of funds is directed to those agencies most able to utilize 
those funds and those agencies are still not clearly identifiable due to few agencies having 
reached high expenditure levels, staff is recommending that the timeframe in which to 
award the LIHEAP reserve funds be extended from November 30, 2020, to no later than April 
30, 2021; and 
 
WHEREAS, staff also recommends that the Executive Director be authorized to make the 
award decisions on these funds within the pool of already awarded subrecipients based on 
a subrecipient’s ability to efficiently utilize the funds before expiration and such awards will 
be reported to the Board;  
 
NOW, therefore, it is hereby 

 
RESOLVED, that the deadline by which to make awards of the LIHEAP CARES reserve funds 
is hereby extended until no later than April 30, 2021; and 
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FURTHER RESOLVED, that the Executive Director and his designees each of them be and they 
hereby are, authorized, empowered, and directed, for and on behalf of this Board, to make 
awards of the reserve funds to only those LIHEAP subrecipients who exhibit the ability to 
efficiently utilize the LIHEAP CARES funds prior to their expiration as determined by and at 
the discretion of the Executive Director or designee, and  issue contracts for these funds, 
only upon confirmation of previous participation review by the Compliance Division and 
subject to a positive recommendation from EARAC and subject to any EARAC conditions, 
consistent with the policy noted herein, and to be reported to the Board at the next 
subsequent Board meeting.  
 

BACKGROUND 

President Trump signed the CARES Act into law on March 27, 2020, which provided Texas with 
approximately $94 million in LIHEAP CARES funding from USHHS which must be expended by September 
30, 2021, for utility assistance for low-income individuals economically impacted by COVID-19.  

On April 23, 2020, the Board approved that 9% of the LIHEAP CARES funding be held in a reserve until 
August 31, 2020, for any future allowable emergency use (e.g., COVID-19 hot spots). If the reserves 
remained unobligated through August 31, 2020, the funds would be redistributed proportionally to 
those subrecipients which have expended the CARES Act funds at the highest rate as of August 31, 2020.  

Because subrecipients had not reached expenditure levels on their original allocation of CARES Act 
funding to make such a determination and no specific COVID “hot spots” (for LIHEAP demand) were 
identified, Department staff believed it was not prudent to commit the LIHEAP CARES reserve funds at 
that time and therefore requested an extension on the release of the funds to November 30, 2020. The 
Board approved the request on September 3, 2020. The circumstances at the time of that request 
continue to be the case and staff cannot yet clearly identify which subrecipients can best utilize the 
additional LIHEAP reserve funds. Therefore, staff recommends an extension for the commitment of the 
LIHEAP CARES reserve funds to no later than April 30, 2021.  
 
It is also recommended that the Executive Director have the authority to make award of these funds by 
April 30, 2021, if used only for additional funds for previously awarded contract uses.  These awards 
would be distributed to only subrecipients which exhibit an ability to efficiently utilize the funds prior to 
their expiration on September 30, 2021, with a positive recommendation from EARAC and subject to any 
EARAC conditions.   
 
Approving this action will provide flexibility for the Department by allowing additional time to decide 
which subrecipients are best able to efficiently expend these funds to assist COVID-affected Texans.  
 
The award of the additional LIHEAP funds when made will be executed as amendments to the existing 
CARES contracts. For LIHEAP this allows that the previous participation review will be limited to ensuring 
no federal debarment exists, no outstanding balances exist, and that single audit filing requirements are 
current.  
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BOARD ACTION REQUEST 

LEGAL DIVISION 

JANUARY 14, 2021 

 
Presentation, discussion, and possible action regarding the adoption of an Agreed Final Order 
concerning Emerald Run Apartments (HTC 70079 / CMTS 2320) 

RECOMMENDED ACTION 
 
WHEREAS, Emerald Run Apartments, owned by Community Enrichment Center, Inc. 
(Owner), has uncorrected compliance findings relating to the applicable land use 
restriction agreement and the associated statutory and rule requirements;    

WHEREAS, on December 11, 2020, Owner’s representatives participated in an informal 
conference with the Enforcement Committee and agreed, subject to Board approval, to 
enter into an Agreed Final Order assessing an administrative penalty of $4,000, to be 
fully forgiven if all violations are resolved as specified in the Agreed Final Order within 
30 days of approval by the governing board of TDHCA; 

WHEREAS, there are unresolved compliance findings of failure to provide an Annual 
Eligibility Certification for units 224 and 227, and two new household income violations 
that are within the corrective action period; and 

WHEREAS, staff has based its recommendations for an Agreed Final Order on the 
Department’s rules for administrative penalties and an assessment of each and all of the 
statutory factors to be considered in assessing such penalties, applied specifically to the 
facts and circumstances present in this case. 

NOW, therefore, it is hereby 

RESOLVED, that an Agreed Final Order assessing an administrative penalty of $4,000, 
subject to forgiveness as outlined above, for noncompliance at Emerald Run 
Apartments, substantially in the form presented at this meeting, and authorizing any 
non-substantive technical corrections, is hereby adopted as the order of this Board. 
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BACKGROUND 

Community Enrichment Center, Inc. (Owner) is the owner of Emerald Run Apartments (Property), a low 
income apartment complex composed of 108 units, located in Tarrant County.  Records of the Texas 
Secretary of State list the following members and/or officers: Steve Bobb (Director), Melva Evans 
(Director), Christine Mazurek (Director), Jim Makens (Director), Paul Campbell (Director), Randy Moresi 
(Director), Joan Parma (Director), Carole Phillips (Director), Ray Pinson (Director), Lance Shipp (Director), 
Pam Willingham (Director), Larry Autrey (Director), Linda Haley (Director), Ray Oujesky (Director), 
Howard Shaw (Director), Charles Randall Clinton (President), Ronnie C Parish (Vice President), and 
Kathleen A Duncan (Secretary). CMTS lists Bryan Downer as the primary contact for Owner, and Brent 
Weast as the property manager. An informal conference on December 11, 2020, was attended by Bryan 
Downer as Vice President of Property, Brent Weast as property manager, and Tim Allen as Chief 
Executive Officer. The property is self-managed. 

The Property is subject to a Land Use Restriction Agreement (LURA) signed by a prior owner in 1991 in 
consideration for a housing tax credit allocation in the annual amount of $49,599 to acquire, rehabilitate 
and operate the Property.  The Owner acquired the property in 2010, and the LURA remains in effect 
per Section 2 of the LURA which stipulates that its restrictions run with the land.  An Agreement to 
Comply was also signed by Owner in 2011.  

Owner was previously referred for an administrative penalty in 2013 for one household income 
violation, but that referral was closed informally when a new household occupied the unit upon lease 
expiration of the noncompliant household.  

The following new compliance violations were identified during a 2020 file monitoring review. They 
were referred for an administrative penalty and were resolved after intervention by the Enforcement 
Committee: 

1. Lease violation for failure to implement the current Tenant Rights and Resources Guide in the 
leasing office; 

2. Lease violation for failure to maintain Tenant Rights and Resources Guide Acknowledgements in 
tenant files for units 120, 128, 236, and 243. 

3. Lease violation for failure to execute required lease provisions for units 120, 128, 207, 236, and 
243;  

4. Violations relating to household income upon initial occupancy for units 120, 128, 236, and 243; 
5. Violations for not collecting Annual Eligibility Certifications for units 107, 109, 113, 142, 144, 

148, 202, 203, 209, 210, 212, 213, 216, 219, 220, 221, 223, 225, 226, 228, 232, 235, 238, 239, 
240, and 244 

The following new compliance violations were identified during a 2020 file monitoring review. They 
were referred for an administrative penalty and remain unresolved: 

1. Violations for not collecting Annual Eligibility Certifications for units 224 and 227. Owner reports 
that units are currently vacant.  
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The following additional new compliance violations were identified when TDHCA staff reviewed 
corrective documentation submitted in response to the administrative penalty referral for the above 
violations. These additional findings are within a new ninety-day corrective action period set by the 
Compliance Division, and have not been referred for an administrative penalty. These findings are not 
part of the proposed Agreed Final Order, but are noted here to avoid future confusion:   

1. Household income above income limit upon initial occupancy / program unit not leased to low-
income household for units 226 and 235. 

Owner participated in an informal conference with the Enforcement Committee on December 11, 2020. 
The informal conference highlighted problems with staff turnover in December 2019, along with the 
current property manager’s lack of program knowledge and need for training regarding how to income 
qualify households and compile an acceptable tenant file. Committee members recommended that 
management staff attend First Thursday Income Eligibility Training and HTC Compliance Training, but 
this is not a requirement because no courses are being held in the interim period. While many TDHCA 
training courses have been recorded and are available online, TDHCA has not yet finalized its 2021 
training schedule and live online courses are pending scheduling for 2021. Owner agreed to sign an 
Agreed Final Order with the following terms:  

1. A $4,000 administrative penalty, subject to forgiveness as indicated below;  
2. Owner must address all file monitoring violations as indicated in the Agreed Final Order, and 

submit full documentation of the corrections to TDHCA on or before February 15, 2021; 
3. If Owner complies with all requirements and addresses all violations as required, the 

administrative penalty in the amount of $4,000 will be forgiven; and  
4. If Owner violates any provision of the Agreed Final Order, the full administrative penalty will 

immediately come due and payable.   

Consistent with direction from the Department’s Enforcement Committee, a probated and, upon 
successful completion of probation, fully forgivable administrative penalty in the amount of $4,000 is 
recommended. The recommended amount does not include a penalty for any findings that were 
dropped by the Compliance Division. This Agreed Final Order will be a reportable item of consideration 
under previous participation for any new award to the principals of the Owner. 
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ENFORCEMENT ACTION AGAINST 

COMMUNITY ENRICHMENT CENTER, INC. 

WITH RESPECT TO  

EMERALD RUN APARTMENTS  

(HTC FILE # 70079 / CMTS # 2320) 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

BEFORE THE  

TEXAS DEPARTMENT OF 

HOUSING AND COMMUNITY 

AFFAIRS 

AGREED FINAL ORDER  

General Remarks and official action taken:   

On this 14th day of January 2021, the Governing Board (Board) of the Texas Department of 
Housing and Community Affairs (TDHCA or Department) considered the matter of whether 
enforcement action should be taken against COMMUNITY ENRICHMENT CENTER, INC., a Texas 
nonprofit corporation (Respondent).   

This Agreed Order is executed pursuant to the authority of the Administrative Procedure Act 
(APA), Tex. Gov’t Code §2001.056, which authorizes the informal disposition of contested cases. 
In a desire to conclude this matter without further delay and expense, the Board and 
Respondent agree to resolve this matter by this Agreed Final Order. The Respondent agrees to 
this Order for the purpose of resolving this proceeding only and without admitting or denying 
the findings of fact and conclusions of law set out in this Order. 

Upon recommendation of the Enforcement Committee, the Board makes the following findings 
of fact and conclusions of law and enters this Order:  

WAIVER  

Respondent acknowledges the existence of their right to request a hearing as provided by Tex. 
Gov’t Code §2306.044, and to seek judicial review, in the District Court of Travis County, Texas, 
of any order as provided by Tex. Gov’t Code §2306.047. Pursuant to this compromise and 
settlement, the Respondent waives those rights and acknowledges the jurisdiction of the Board 
over Respondent.  

FINDINGS OF FACT (FOF) 

Jurisdiction: 

1. During 1990, Ronald C. Yanke (Prior Owner) was awarded an allocation of Low Income 
Housing Tax Credits by the Board, in an annual amount of $49,599 to acquire, 
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rehabilitate, and operate Emerald Run Apartments (Property) (HTC file No. 70079 / 
CMTS No. 2320 / LDLD No. 430). 

2. Prior Owner signed a land use restriction agreement (LURA) regarding the Property. The 
LURA was effective November 21, 1991, and filed of record at Volume 10451, Page 1063 
of the Official Public Records of Real Property of Tarrant County, Texas (Records). In 
accordance with Section 2 of the LURA, the LURA is a restrictive covenant/deed 
restriction encumbering the Property and binding on all successors and assigns for the 
full term of the LURA. 

3. Respondent purchased the Property in 2010 and signed an agreement with TDHCA to 
assume the duties imposed by the LURA and to comply fully with the terms thereof 
(Agreement to Assume and Comply), effective September 7, 2011, further binding 
Respondent to the terms of the LURA. 

4. Respondent is subject to the regulatory authority of TDHCA. 

Compliance Violations1: 

5. A desk file monitoring review was conducted on June 1, 2020, to determine whether 
Respondent was in compliance with LURA requirements to lease units to low income 
households and maintain records demonstrating eligibility. The monitoring review found 
violations of the LURA and TDHCA rules. Notifications of noncompliance were sent and a 
September 28, 2020, corrective action deadline was set, however, the following 
violations were not resolved before the corrective action deadline:  

a. Respondent failed to post a laminated copy of the current Tenant Rights and 
Resources Guide in a common area of the leasing office, a violation of 10 TAC 
§10.613 (Lease Requirements), which requires owners to post a laminated copy 
of the Guide in a common area of the leasing office and provide a copy to each 
household during the application process and upon any subsequent change to 
common amenities, unit amenities, or services. The version provided to TDHCA 
for the monitoring review was published January 8, 2015, but the current form 
version was published in 2017. This violation was corrected in November of 
2020, after intervention by the Enforcement Committee.  

b. Respondent failed to provide a Tenant Rights and Resources Guide and get a 
signed Acknowledgment for units 120, 236, and 243, a violation of 10 TAC 
§10.613 (Lease Requirements), which requires owners to post a laminated copy 
of the Guide in a common area of the leasing office and provide a copy to each 
household during the application process and upon any subsequent change to 
common amenities, unit amenities, or services. Violations were corrected 

                                                 
1 Within this Agreed Final Order, all references to violations of TDHCA Compliance Monitoring rules at  
10 TAC Chapter 10 refers to the versions of the code in effect at the time of the compliance monitoring reviews 
and/or inspections that resulted in recording each violation. All past violations remain violations under the current 
code and all interim amendments. 



 
Page 3 of 15  
 

between November and December of 2020, after intervention by the 
Enforcement Committee.  

c. Respondent failed to execute required lease provisions or exclude prohibited 
lease language for units 207 and 236, a violation of 10 TAC §10.613 (Lease 
Requirements), which requires leases to include specific language protecting 
tenants from eviction without good cause and prohibiting owners from taking 
certain actions such as locking out or seizing property, or threatening to do so, 
except by judicial process. Violations were corrected in November and December 
of 2020, after intervention by the Enforcement Committee.  

d. Respondent failed to provide documentation that household incomes were 
within prescribed limits upon initial occupancy for unit 236, a violation of 10 TAC 
§10.611 (Determination, Documentation and Certification of Annual Income) 
and Section 4 of the LURA, which require screening of tenants to ensure 
qualification for the program. The violation for unit 236 was corrected in 
November of 2020, after intervention by the Enforcement Committee. 

e. Respondent failed to provide an Annual Eligibility Certifications for units 107, 
109, 113, 142, 144, 148, 202, 203, 209, 210, 212, 213, 216, 219, 220, 221, 223, 
224, 225, 226, 227, 228, 232, 235, 238, 239, 240, and 244, a violation of 10 TAC 
§10.612 (Tenant File Requirements), which requires developments to annually 
collect an Annual Eligibility Certification form from each household. Twenty six of 
the violations were corrected between October and November of 2020, after 
intervention by the Enforcement Committee. The violations for units 224 and 
227 remain uncorrected.   

6. The following violations remain outstanding at the time of this order:  

a. Annual Eligibility Certification violations described in FOF #5e. 

CONCLUSIONS OF LAW 

1. The Department has jurisdiction over this matter pursuant to Tex. Gov’t Code 
§§2306.041-.0503, and 10 TAC Chapter2. 

2. Respondent is a “housing sponsor” as that term is defined in Tex. Gov’t Code 
§2306.004(14). 

3. Pursuant to IRC §42(m)(1)(B)(iii), housing credit agencies are required to monitor for 
noncompliance with all provisions of the IRC and to notify the Internal Revenue Service 
of such noncompliance. 

4. Respondent violated leasing requirements in 10 TAC §10.613 by failing to post a current 
laminated copy of the Tenant Rights and Resources Guide in a common area of the 
leasing office.  
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5. Respondent violated leasing requirements in 10 TAC §10.613 by failing to provide a 
Tenant Rights and Resources Guide to units 120, 236, and 243, and have the households 
sign acknowledgment forms.  

6. Respondent violated leasing requirements in 10 TAC §10.613 by failing to execute 
required lease provisions for units 207 and 236.  

7. Respondent violated 10 TAC §10.611 and Section 4 of the LURA by failing to provide 
documentation that household income was within prescribed limits upon initial 
occupancy for unit 236.   

8. Respondent violated 10 TAC §10.612 by failing to collect Annual Eligibility Certifications.  

9. Because Respondent is a housing sponsor with respect to the Property, and has violated 
TDHCA rules, the Board has personal and subject matter jurisdiction over Respondent 
pursuant to Tex. Gov’t Code §2306.041 and §2306.267. 

10. Because Respondent is a housing sponsor, TDHCA may order Respondent to perform or 
refrain from performing certain acts in order to comply with the law, TDHCA rules, or 
the terms of a contract or agreement to which Respondent and TDHCA are parties, 
pursuant to Tex. Gov’t Code §2306.267. 

11. Because Respondent has violated rules promulgated pursuant to Tex. Gov’t Code 
§2306.053 and has violated agreements with the Agency to which Respondent is a 
party, the Agency may impose an administrative penalty pursuant to Tex. Gov’t Code 
§2306.041. 

12. An administrative penalty of $4,000 is an appropriate penalty in accordance with 10 TAC 
Chapter 2. 

Based upon the foregoing findings of fact and conclusions of law, and an assessment of the 
factors set forth in Tex. Gov’t Code §2306.042 to be considered in assessing such penalties as 
applied specifically to the facts and circumstances present in this case, the Governing Board of 
the Texas Department of Housing and Community Affairs orders the following: 

IT IS HEREBY ORDERED that Respondent is assessed an administrative penalty in the amount of 
$4,000, subject to deferral as further ordered below. 

IT IS FURTHER ORDERED that Respondent shall fully correct the file monitoring violations as 
indicated in the exhibits and submit full documentation of the corrections to TDHCA on or 
before February 15, 2021.   

IT IS FURTHER ORDERED that if Respondent timely and fully complies with the terms and 
conditions of this Agreed Final Order, correcting all violations as required, the satisfactory 
performance under this order will be accepted in lieu of the assessed administrative penalty 
and the full amount of the administrative penalty will be deferred and forgiven. 



 
Page 5 of 15  
 

IT IS FURTHER ORDERED that if Respondent fails to satisfy any conditions or otherwise violates 
any provision of this order, or the property is sold before the terms and conditions of this 
Agreed Final Order have been fully satisfied, then the full administrative penalty in the amount 
of $4,000 shall be immediately due and payable to the Department. Such payment shall be 
made by cashier’s check payable to the “Texas Department of Housing and Community Affairs” 
upon the earlier of (1) within thirty days of the date the Department sends written notice to 
Respondent that it has violated a provision of this Order, or (2) the property closing date if sold 
before the terms and conditions of this Agreed Final Order have been fully satisfied.  

IT IS FURTHER ORDERED that corrective documentation must be uploaded to the Compliance 
Monitoring and Tracking System (CMTS) by following the instructions at this link: 
http://www.tdhca.state.tx.us/pmcdocs/CMTSUserGuide-AttachingDocs.pdf. After the upload is 
complete, an email must be sent to Ysella Kaseman at ysella.kaseman@tdhca.state.tx.us to 
inform her that the documentation is ready for review. If it comes due and payable, the penalty 
payment must be submitted to the following address:  

If via overnight mail (FedEx, UPS): If via USPS: 

TDHCA 
Attn: Ysella Kaseman  
221 E 11th St  
Austin, Texas 78701 

TDHCA 
Attn: Ysella Kaseman  
P.O. Box 13941  
Austin, Texas 78711  

 

IT IS FURTHER ORDERED that Respondent shall follow the requirements of  
10 TAC §10.406, a copy of which is included at Exhibit 3, and obtain approval from the 
Department prior to consummating a sale of the property, if contemplated.   

IT IS FURTHER ORDERED that the terms of this Agreed Final Order shall be published on the 
TDHCA website.  

 

[Remainder of page intentionally blank] 

http://www.tdhca.state.tx.us/pmcdocs/CMTSUserGuide-AttachingDocs.pdf
mailto:ysella.kaseman@tdhca.state.tx.us
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Approved by the Governing Board of TDHCA on January 14, 2021. 

 
By:                      
Name:  Leo Vasquez      
Title:    Chair of the Board of TDHCA    
 
 
By:                
Name:  James “Beau” Eccles     
Title:    Secretary of the Board of TDHCA   

 
 
THE STATE OF TEXAS  § 
   § 
COUNTY OF _______ § 
 
Before me, the undersigned notary public, on this 14th day of January, 2021, personally 
appeared Leo Vasquez, proved to me to be the person whose name is subscribed to the 
foregoing instrument and acknowledged to me that he executed the same for the purposes and 
consideration therein expressed.  
 
(Seal) 

                 
Notary Public, State of Texas 
 
 

THE STATE OF TEXAS  § 
   § 
COUNTY OF TRAVIS § 
 
Before me, the undersigned notary public, on this 14th day of January, 2021, personally 
appeared James “Beau” Eccles, proved to me to be the person whose name is subscribed to the 
foregoing instrument and acknowledged to me that he executed the same for the purposes and 
consideration therein expressed.  
 
(Seal) 

                 
Notary Public, State of Texas 
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STATE OF TEXAS   § 
     § 
COUNTY OF                               § 
  
BEFORE ME,               (notary name), a notary public in and for the State of                ,  
on this day personally appeared                                    (person signing document), 
known to me or proven to me through circle one: personally known / driver’s license / passport  
to be the person whose name is subscribed to the foregoing instrument, and acknowledged to 
me that (he/she) executed the same for the purposes and consideration therein expressed, 
who being by me duly sworn, deposed as follows: 

1. “My name is                                           , I am of sound mind, capable of 
making this statement, and personally acquainted with the facts herein stated. 

2. I hold the office of                                          for Respondent. I am an authorized 
representative of Respondent, owner of the Property, which is subject to a Land Use 
Restriction Agreement monitored by the TDHCA in the State of Texas, and I am duly 
authorized by Respondent to execute this document. 

3. Respondent knowingly and voluntarily enters into this Agreed Final Order, and agrees with 
and consents to the issuance and service of the foregoing Agreed Order by the Governing 
Board of the Texas Department of Housing and Community Affairs.” 

  
 RESPONDENT: 

 

COMMUNITY ENRICHMENT CENTER, INC., Texas nonprofit 
corporation 
 

 By:                

 Name:                

 Title:       
 
Given under my hand and seal of office this            day of                     , 2021. 
 
 
                
Signature of Notary Public 
 
                
Printed Name of Notary Public 

NOTARY PUBLIC IN AND FOR THE STATE OF             
My Commission Expires:            
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Exhibit 1 
 

File Monitoring Violation Resources and Instructions 

Resources: 

1. Refer to the following link for all references to the rules at 10 TAC §10 that are referenced below: 
http://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=5&ti=10&pt=1&ch=10&sch=F&rl=Y  

2. Refer to the following link for copies of forms that are referenced below: 
http://www.tdhca.state.tx.us/pmcomp/forms.htm  

3. Technical support and training presentations are available at the following links:  

Income and Rent Limits: http://www.tdhca.state.tx.us/pmcomp/irl/index.htm 

Utility Allowance: http://www.tdhca.state.tx.us/pmcomp/utility-allowance.htm 

Training Presentations: https://www.tdhca.state.tx.us/pmcomp/presentations.htm   

FAQ’s: http://www.tdhca.state.tx.us/pmcomp/compFaqs.htm  

4. All corrections must be submitted via CMTS: See link for steps to upload documents 
http://www.tdhca.state.tx.us/pmcdocs/CMTSUserGuide-AttachingDocs.pdf.  

5. Important notes -  

i. Do not backdate any documents listed below. 

ii. A transfer of a qualified household from another unit is not sufficient to correct any findings. 
If there is a tenant income certification or household income above limit violation, a transfer 
from another unit will simply cause the finding to transfer to that unit.    

Instructions: 

6. Annual Eligibility Certification violations for units 224 and 227: Respondent has represented that 
these units are now vacant. To correct, Respondent must follow the applicable instruction below 
and submit required documentation by 2/15/2021: 

Circumstance with respect to units 
listed above 

Instruction 

I. Unit 224 only  Respondent states that the Wood household in unit 224 
intended to move out rather than cooperate. If the 
household changes their mind, submit a signed Annual 
Eligibility Certification. If they refuse to cooperate, follow 
the instructions in the applicable row of this table. 

II. If unit is occupied by a new qualified 
household 

Submit the full tenant file*. 

III. If unit is occupied by a nonqualified 
or non-cooperating household on a 
month-to-month lease 

A. Follow your normal procedures for terminating residency 
and provide a copy of documentation to TDHCA.** 
B.  As soon as the unit is occupied by a qualified household, 
you must submit the full tenant file*. Receipt of the full 
tenant file after 2/15/2021 is acceptable provided that 
Requirement A above is fulfilled by that deadline. 

http://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=5&ti=10&pt=1&ch=10&sch=F&rl=Y
http://www.tdhca.state.tx.us/pmcomp/forms.htm
http://www.tdhca.state.tx.us/pmcomp/irl/index.htm
http://www.tdhca.state.tx.us/pmcomp/utility-allowance.htm
https://www.tdhca.state.tx.us/pmcomp/presentations.htm
http://www.tdhca.state.tx.us/pmcomp/compFaqs.htm
http://www.tdhca.state.tx.us/pmcdocs/CMTSUserGuide-AttachingDocs.pdf
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IV. If unit is occupied by a nonqualified 
or non-cooperating household with a 
non-expired lease 

A. Issue a nonrenewal notice** to tenant and provide a 
copy to TDHCA, along with a letter committing to occupying 
the unit with a new qualified household and submitting a 
full tenant file* as soon as the unit becomes available. If the 
tenant is protected by another program such as Section 8 
or USDA-RD and the property cannot issue a nonrenewal 
notice as a result, submit a letter stating which program 
protects the household and committing to occupying the 
unit with a new qualified household and submitting a full 
tenant file* as soon as the unit becomes available; 
B. As soon as the unit is occupied by a qualified household, 
you must submit the full tenant file*. Receipt of the full 
tenant file after 2/15/2021 is acceptable provided that 
Requirement A above is fulfilled by that deadline. 

V.  If unit has been vacant more than 30 
days 

A. Unit must be made ready for occupancy and a letter 
certifying to that effect must be submitted to TDHCA. 
B. Occupy the unit by a qualified household, and submit the 
full new tenant file within 30 days of occupancy*. Receipt 
of the full tenant file after 2/15/2021 is acceptable for this 
circumstance provided that Requirement A above is fulfilled 
by that deadline. 

VI.  If unit has been vacant less than 30 
days 

A. If unit is ready for occupancy, a letter certifying to that 
effect must be submitted to TDHCA. 
B. If unit is not ready for occupancy, submit a letter to 
TDHCA including details regarding work that is required and 
when the unit will be ready for occupancy (no more than 30 
days from the date of vacancy).  
C. Occupy the unit by a qualified household, and submit the 
full new tenant file within 30 days of occupancy*. Receipt 
of the full tenant file after 2/15/2021 is acceptable for this 
circumstance provided that Requirements A and B above 
are fulfilled by that deadline. 

 
*A full tenant file must include:  

A. Tenant application; 
B. Verifications of all sources of income and assets; 
C. Tenant income certification; 
D.  Lease and lease addendum; 
E. Tenant Rights and Resources Guide Acknowledgment; and  
F. A copy of the tenant selection criteria under which the household was screened. 

Remember that items A-C above must be dated within 120 days of one another.  

** If a notice of nonrenewal or notice of termination is sent to tenant, ensure that it complies with 
requirements of the rule at 10 TAC 10.802(g)  
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Exhibit 2 
 

Tenant File Guidelines 

The following technical support does not represent a complete list of all file requirements and is intended 
only as basic technical support. TDHCA staff recommends that all onsite staff responsible for accepting and 
processing applications sign up for Income Determination Training in order to get a full overview of the 
process. A recorded version of that course is available at 
https://www.tdhca.state.tx.us/pmcomp/presentations.htm. Forms discussed below are available at: 
http://www.tdhca.state.tx.us/pmcomp/forms.htm. A suggested tenant file checklist is available at this link: 
https://www.tdhca.state.tx.us/pmcdocs/Suggested-File-Checklist.docx.  

*Important Note* The application, verifications of income and assets, and Tenant Income Certification (1 – 5 below) must be 
signed within 120 days of one another. If one component is outside of that time frame, you must recertify.  

1. Intake Application: Each adult household member must complete their own application in order to 
be properly screened at initial certification. A married couple can complete a joint application. The 
Department does not have a required form to screen households, but we make a sample form 
available for that purpose on our website. All households must be screened for household 
composition, income and assets. Applicants must complete all blanks on the application and answer 
all questions. Any lines left intentionally blank should be marked with “none” or “n/a.” The 
application must be signed and dated by all adult household members, using the date that the form is 
actually completed. If you use the Texas Apartment Association (TAA) Rental Application, be aware 
that it does not include all requirements, but they have a “Supplemental Rental Application for Units 
Under Government Regulated Affordable Housing Programs” that includes the additional 
requirements. TDHCA also has an application form that you can use; using our form is not required 
for the application, but it does screen for all requirements.  

2. Release and Consent: Have tenant sign TDHCA’s Release and Consent form so that verifications 
may be collected by the property.  

3. Verify Income: Each source of income and asset must be documented for every adult household 
member based upon the information disclosed on the application. There are multiple methods: 

a. Income Verification for Households with Section 8 Certificates (HTC only): If you 
use this form, you do not need to further verify income or assets, but you do need to collect 
all other components of the tenant file. This form is signed by the Public Housing Authority, 
verifying that the household is eligible at initial occupancy or at recertification. Since the 
necessary income and asset verifications were performed by the housing authority and were 
effective as of a specific date, this form must be signed within 120 days of that effective date, 
either at initial move-in or at recertification. This form must also be dated within 120 days of 
the application and Income Certification that you collect. If outside of that period, you must 
verify income and assets yourself.  

b. First hand verifications (required for HOME, NHTF, NSP, and TCAP RF): Paystubs 
or payroll print-outs that show gross income. If you choose this method, ensure that you 
consistently collect a specified number of consecutive check stubs as defined in your 
management plan (at least two months’ worth of check stubs for HOME, NHTF, NSP, and 
TCAP RF);  

c. Employment Verification Form: Part 1 must be completed by you and signed by the 
tenant. Part 2 must be completed by the employer. To prevent fraud, you must submit the 
form directly to the employer and must not allow the tenant to handle it. You should ensure 
that the person completing the employer portion has authority to do so and has access to all 
applicable information in order to verify the employment income. If you receive the 
verification via mail, retain the envelope. If you receive it via fax, ensure that the fax stamp is 
on it; 

https://www.tdhca.state.tx.us/pmcomp/presentations.htm
http://www.tdhca.state.tx.us/pmcomp/forms.htm
https://www.tdhca.state.tx.us/pmcdocs/Suggested-File-Checklist.docx
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d. Verification of non-employment income: You must obtain verifications for all other 
income sources, such as child support, social security, and/or unemployment benefits. Self-
certification by the household is not acceptable. Examples: benefit verification letter(s) 
would be acceptable for social security and/or employment benefits. Acceptable 
verifications for child support could include documents such as divorce decree(s), court 
order(s), or a written statement from the court or attorney general regarding the monthly 
awarded amount; 

e. Telephone Verifications: These are acceptable only for clarifying discrepancies and cannot 
be used as primary form of verification. Include your name, the date, the name of the person 
with whom you spoke, and your signature. These are appropriate if there is an unusual 
circumstance relating to the tenant file;  

f. Certification of Zero Income: If an adult household member does not report any sources 
of income on the application, this form can be used to document thorough screening and to 
document the source of funds used to pay for rent, utilities, and/or other necessities.  

4. Verify Assets: Regardless of their balances, applicants must report all assets owned, including assets 
such as checking or savings accounts. The accounts are typically disclosed on the application form, 
but you must review all documentation from the tenant to ensure proper documentation of the 
household’s income and assets. For instance, review the credit report (if you pull one), application, 
pay stubs, and other documents to ensure that all information is consistent. Examples of ways to find 
assets that are frequently overlooked: Review pay stubs for assets such as checking and retirement 
accounts that the household may have forgotten to include in the application. These accounts must 
also be verified. Format of verifications: 

a. Under $5000 Asset Certification Form (HTC only): If the total cash value of the assets 
owned by members of the household is less than $5,000, as reported on the Intake 
Application, the TDHCA Under $5,000 Asset Certification form may be used to verify 
assets. If applicable, follow the instructions to complete one form per household that 
includes everyone’s assets, even minors, and have all adults sign and date using the date that 
the form is actually completed. 

b. First hand verifications (required for HOME) such as bank statements to verify a 
checking account. Ensure that you use a consistent number of consecutive statements, as 
identified in your management plan (at least six months’ worth of bank statements for 
HOME). 

c. 3rd party verifications using the TDHCA Asset Verification form.  
As with the “Employment Verification Form” discussed above, Part 1 must be completed 
by you and signed by the tenant. Part 2 must be completed by the financial institution. To 
prevent fraud, you must submit the form directly to the employer and must not allow the 
tenant to handle it. You should ensure that the person completing the financial institution’s 
portion has authority to do so and has access to all applicable information in order to verify 
the asset(s). If you receive the verification via mail, retain the envelope. If you receive it via 
fax, ensure that the fax stamp is on it. 

5. Tenant Income Certification Form: Upon verification of all income and asset sources disclosed 
on the application and any additional information found in the documentation submitted by the 
tenant, the next step is to annualize the sources on the Income Certification Form, add them 
together, and compare to the applicable income limit for household size which can be found at 
http://www.tdhca.state.tx.us/pmcomp/irl/index.htm. Be sure to include any income derived from 
assets. The form must include all household members, and be signed by each adult household 
member.  

http://www.tdhca.state.tx.us/pmcomp/irl/index.htm
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6. Lease: Must conform with your LURA and TDHCA requirements and indicate a rent below the 
maximum rent limits, which can be found at http://www.tdhca.state.tx.us/pmcomp/irl/index.htm  
When determining the rent, ensure that the tenant’s rent, plus the utility allowance, plus any housing 
subsidies, plus any mandatory fees, are below the maximum limits set by TDHCA. 10 TAC 
§10.613(a) prohibits the eviction or termination of tenancy of low income households for reasons 
other than good cause throughout the affordability period in accordance with Revenue Ruling 2004-
82. In addition, 10 TAC §10.613(e) prohibits HTC developments from locking out or threatening to 
lock out any development resident, or seizing or threatening to seize personal property of a resident, 
except by judicial process, for purposes of performing necessary repairs or construction work, or in 
case of emergency. The prohibitions must be included in the lease or lease addendum. Additionally, 
certain programs must include a Lead Warning Statement and the TDHCA VAWA lease addendum, 
per 10 TAC 10.613(f) and (h). TAA has an affordable lease addendum that has incorporated this 
required language. If you are not a TAA member, you can draft a lease addendum using the 
requirements outlined above. For Section 811 units, you must use the HUD Model Lease, HUD 
form 92236-PRA.  

7. Written Policies and Procedures / Tenant Selection Criteria: You must maintain written a copy 
of the written policies under which an applicant was screened in the household’s file. Written policies 
and procedures requirements are at 10 TAC §10.802.  

8. Tenant Rights and Resources Guide: In accordance with 10 TAC §10.613(l), you must customize 
the Guide for your property and post a laminated copy in a common area of the leasing office. 
Development must also provide a copy of the guide to each household during the application 
process and upon any subsequent changes to the items described at paragraph b) below. The guide 
includes:  

a. Information about Fair Housing and tenant choice; and  

b. Information regarding common amenities, unit amenities, and services. 

Additionally, a representative of each household must receive a copy of the guide and sign an 
acknowledgment of receipt of the brochure prior to, but no more than 120 days prior to, the initial 
lease execution date. A copy of the signed acknowledgment must be maintained in the tenant file.  

http://www.tdhca.state.tx.us/pmcomp/irl/index.htm
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=10&pt=1&ch=10&rl=613
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=10&pt=1&ch=10&rl=613
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=10&pt=1&ch=10&rl=802
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Exhibit 3: 

 
Texas Administrative Code 

 
TITLE 10   COMMUNITY DEVELOPMENT 
PART 1   TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS 
CHAPTER 10   UNIFORM MULTIFAMILY RULES 
SUBCHAPTER E  POST AWARD AND ASSET MANAGEMENT REQUIREMENTS 
RULE §10.406   Ownership Transfers (§2306.6713) 

 
(a) Ownership Transfer Notification. All multifamily Development Owners must provide written notice and a 
completed Ownership Transfer packet, if applicable, to the Department at least 45 calendar days prior to any 
sale, transfer, or exchange of the Development or any portion of or Controlling interest in the Development. 
Except as otherwise provided herein, the Executive Director's prior written approval of any such transfer is 
required. The Executive Director may not unreasonably withhold approval of the transfer requested in 
compliance with this section. 
(b) Exceptions. The following exceptions to the ownership transfer process outlined herein apply: 
  (1) A Development Owner shall be required to notify the Department but shall not be required to obtain 
Executive Director approval when the transferee is an Affiliate of the Development Owner with no new 
Principals or the transferee is a Related Party who does not Control the Development and the transfer is being 
made for estate planning purposes. 
  (2) Transfers that are the result of an involuntary removal of the general partner by the investment limited 
partner do not require advance approval but must be reported to the Department as soon as possible due to 
the sensitive timing and nature of this decision. In the event the investment limited partner has proposed a 
new general partner or will permanently replace the general partner, a full Ownership Transfer packet must be 
submitted. 
  (3) Changes to the investment limited partner, non-Controlling limited partner, or other non-Controlling 
partners affiliated with the investment limited partner do not require Executive Director approval. A General 
Partner's acquisition of the interest of the investment limited partner does not require Executive Director 
approval, unless some other change in ownership is occurring as part of the same overall transaction. 
  (4) Changes resulting from foreclosure do not require advance approval but acquiring parties must notify the 
Department as soon as possible of the revised ownership structure and ownership contact information. 
(c) General Requirements. 
  (1) Any new Principal in the ownership of a Development must be eligible under §11.202 of Subchapter C 
(relating to Ineligible Applicants and Applications). In addition, Principals will be reviewed in accordance with 
Chapter 1, Subchapter C of this title (relating to Previous Participation and Executive Award Review and 
Advisory Committee). 
  (2) Changes in Developers or Guarantors must be addressed as non-material amendments to the application 
under §10.405 of this subchapter. 
  (3) To the extent an investment limited partner or its Affiliate assumes a Controlling interest in a 
Development Owner, such acquisition shall be subject to the Ownership Transfer requirements set forth 
herein. Principals of the investment limited partner or Affiliate will be considered new Principals and will be 
reviewed as stated under paragraph (1) of this subsection. 
  (4) Simultaneous transfer or concurrent offering for sale of the General Partner's and Limited Partner's 
control and interest will be subject to the Ownership Transfer requirements set forth herein and will trigger a 
Right of First Refusal, if applicable. 
(d) Transfer Actions Warranting Debarment. If the Department determines that the transfer, involuntary 
removal, or replacement was due to a default by the General Partner under the Limited Partnership 
Agreement, or other detrimental action that put the Development at risk of failure or the Department at risk 
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for financial exposure as a result of non-compliance, staff may make a recommendation to the Board for the 
debarment of the entity and/or its Principals and Affiliates pursuant to the Department's debarment rule. In 
addition, a record of transfer involving Principals in new proposed awards will be reported and may be taken 
into consideration by the Executive Award and Review Committee, in accordance with Chapter 1, Subchapter C 
of this title (relating to Previous Participation and Executive Award Review and Advisory Committee), prior to 
recommending any new financing or allocation of credits. 
(e) Transfers Prior to 8609 Issuance or Construction Completion. Prior to the issuance of IRS Form(s) 8609 (for 
Housing Tax Credits) or the completion of construction (for all Developments funded through other 
Department programs) an Applicant may request an amendment to its ownership structure to add Principals. 
The party(ies) reflected in the Application as having Control must remain in the ownership structure and retain 
Control, unless approved otherwise by the Executive Director. A development sponsor, General Partner or 
Development Owner may not sell the Development in whole or voluntarily end their Control prior to the 
issuance of 8609s. 
(f) Nonprofit Organizations. If the ownership transfer request is to replace a nonprofit organization within the 
Development ownership entity, the replacement nonprofit entity must adhere to the requirements in 
paragraph (1) or (2) of this subsection. 
  (1) If the LURA requires ownership or material participation in ownership by a Qualified Nonprofit 
Organization, and the Development received Tax Credits pursuant to §42(h)(5) of the Code, the transferee 
must be a Qualified Nonprofit Organization that meets the requirements of §42(h)(5) of the Code and Tex. 
Gov't Code §2306.6706, if applicable, and can demonstrate planned participation in the operation of the 
Development on a regular, continuous, and substantial basis. 
  (2) If the LURA requires ownership or material participation in ownership by a nonprofit organization or 
CHDO, the Development Owner must show that the transferee is a nonprofit organization or CHDO, as 
applicable, that complies with the LURA. 
  (3) Exceptions to the above may be made on a case by case basis if the Development is past its Compliance 
Period/Federal Affordability Period, was not reported to the IRS as part of the Department's Nonprofit Set 
Aside in any HTC Award year, and follows the procedures outlined in §10.405(b)(1) - (5) of this chapter 
(relating to LURA Amendments that require Board Approval). The Board must find that: 
    (A) The selling nonprofit is acting of its own volition or is being removed as the result of a default under the 
organizational documents of the Development Owner; 
    (B) The participation by the nonprofit was substantive and meaningful during the full term of the 
Compliance Period but is no longer substantive or meaningful to the operations of the Development; and 
    (C) The proposed purchaser is an affiliate of the current Owner or otherwise meets the Department's 
standards for ownership transfers. 
(g) Historically Underutilized Business (HUB) Organizations. If a HUB is the general partner or special limited 
partner of a Development Owner and it determines to sell its ownership interest, after the issuance of 8609's, 
the purchaser of that partnership interest or the general or special limited partner is not required to be a HUB 
as long as the procedure described in §10.405(b)(1) of this chapter (relating to Non-Material LURA 
Amendments) has been followed and approved. 
(h) Documentation Required. A Development Owner must submit documentation requested by the 
Department to enable the Department to understand fully the facts and circumstances pertaining to the 
transfer and the effects of approval or denial. Documentation must be submitted as directed in the Post Award 
Activities Manual, which includes but is not limited to: 
  (1) A written explanation outlining the reason for the request; 
  (2) Ownership transfer information, including but not limited to the type of sale, amount of Development 
reserves to transfer in the event of a property sale, and the prospective closing date; 
  (3) Pre and post transfer organizational charts with TINs of each organization down to the level of natural 
persons in the ownership structure as described in §11.204(13)(A) of Subchapter C; 
  (4) A list of the names and contact information for transferees and Related Parties; 
  (5) Previous Participation information for any new Principal as described in §11.204(13)(B) of Subchapter C; 



 
Page 15 of 15  
 

  (6) Agreements among parties associated with the transfer; 
  (7) Owners Certifications with regard to materials submitted further described in the Post Award Activities 
Manual; 
  (8) Detailed information describing the organizational structure, experience, and financial capacity of any 
party holding a controlling interest in any Principal or Controlling entity of the prospective Development 
Owner; 
  (9) Evidence and certification that the tenants in the Development have been notified in writing of the 
proposed transfer at least 30 calendar days prior to the date the transfer is approved by the Department. The 
ownership transfer approval letter will not be issued until this 30 day period has expired; 
  (10) Any required exhibits and the list of exhibits related to specific circumstances of transfer or Ownership as 
detailed in the Post Award Activities Manual. 
(i) Once the Department receives all necessary information under this section and as required under the Post 
Award Activities Manual, staff shall initiate a qualifications review of a transferee, in accordance with Chapter 
1, Subchapter C of this title (relating to Previous Participation and Executive Award Review and Advisory 
Committee), to determine the transferee's past compliance with all aspects of the Department's programs, 
LURAs and eligibility under this chapter and §11.202 of Subchapter C (relating to Ineligible Applicants and 
Applications). 
(j) Credit Limitation. As it relates to the Housing Tax Credit amount further described in §11.4(a) of this title 
(relating to Tax Credit Request and Award Limits), the credit amount will not be applied in circumstances 
described in paragraphs (1) and (2) of this subsection: 
  (1) In cases of transfers in which the syndicator, investor or limited partner is taking over ownership of the 
Development and not merely replacing the general partner; or 
  (2) In cases where the general partner is being replaced if the award of credits was made at least five years 
prior to the transfer request date. 
(k) Penalties, Past Due Fees and Underfunded Reserves. The Development Owner must comply with any 
additional documentation requirements as stated in Subchapter F of this chapter (relating to Compliance 
Monitoring). The Development Owner, as on record with the Department, will be liable for any penalties or 
fees imposed by the Department even if such penalty can be attributable to the new Development Owner 
unless such ownership transfer is approved by the Department. In the event a transferring Development has a 
history of uncorrected UPCS violations, ongoing issues related to keeping housing sanitary, safe, and decent, 
an account balance below the annual reserve deposit amount as specified in §10.404(a) (relating to 
Replacement Reserve Accounts), or that appears insufficient to meet capital expenditure needs as indicated by 
the number or cost of repairs included in a PCA, the prospective Development Owner may be required to 
establish and maintain a replacement reserve account or increase the amount of regular deposits to the 
replacement reserve account by entering into a Reserve Agreement with the Department. The Department 
may also request a plan and timeline relating to needed repairs or renovations that will be completed by the 
departing and/or incoming Owner as a condition to approving the Transfer. 
(l) Ownership Transfer Processing Fee. The ownership transfer request must be accompanied by the 
corresponding ownership transfer fee as outlined in §11.901 of this chapter (relating to Fee Schedule, Appeals, 
and other Provisions). 
Source Note: The provisions of this §10.406 adopted to be effective January 5, 2017, 41 TexReg 10569; 
amended to be effective January 4, 2018, 42 TexReg 7610; amended to be effective December 30, 2018, 43 
TexReg 8297 
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TDHCA Outreach Activities, December-January 

A compilation of outreach and educational activities designed to enhance the 
awareness of TDHCA programs and services among key stakeholder groups and the 
general public. 
 

Activity Event  Date Location Division 

Online Training ESG CARES and HUD Notice 

20-08 

Dec. 17 N/A HOME and 
Homelessness 

 
Internet Postings of Note 

A list of new or noteworthy postings to the Department’s website. 

Amy Young Barrier Removal Program 
 Posted Phase 3 Funding Stage information 

Asset Management 
 Posted Presentation, discussion, and possible action regarding a Material Amendment 

to the Housing Tax Credit Land Use Restriction Agreement (#03006, Villas of Park Grove) 
 Posted Presentation, discussion, and possible action regarding a Material Amendment 

to the Housing Tax Credit Application and Land Use Restriction Agreement (#15247, City 
Square Apartment Homes) 

 Posted updated Board Calendar for Amendments 
Communications: 

 Posted Press page article, TDHCA multifamily program spurs Texas economy in 2020 
 Posted Press page article, TDHCA’s statewide network of partners deliver assistance to 

those in need 
Community Affairs 

 Posted updated US Citizenship/US National and SAVE Frequently Asked Questions 
(FAQs; revised December 2020) 

 Posted updated Community Assessment Tool Instructions (CEAP guidance) 
 Posted updated Subrecipient Guidance during COVID-19 pandemic FAQs (as of 

December 17) 
 Posted 2021 CSBG-D Migrant Seasonal Farm Worker and Native American-Attachments 

A-G Application and 2021 CSBG-D NOFA Migrant Seasonal Farm Worker and Native 
American -Attachment H CSBG Budget spreadsheets 

 Posted CSBG Requirements Webinar and slides to Training Video Library 
 Posted CSBG TDHCA Sample Strategic Plan spreadsheet 
 Posted CSBG Community Needs Assessment (CNA) State Requirement Checklist, Sample 

CNA Guide, CNAs in a Virtual World 
 Posted updated COVID-19-related Sample Questions (as of December 2) 

Community Development Block Grant CARES 
 Posted TERAP Application Workshop recording, slides and Q&A (as of December 2) 

Compliance 
 Posted updated Compliance Guidance related to COVID-19 (as of December 2020) 
 Posted updated Project Income and Rent Tool (as of July 1) 
 Posted updated TAC Title 10 Chapter 1, Subchapter C, Previous Participation 



HOME and Homeless: 
 Posted updated ESG Annual Allocation Supplemental Monthly Report and Monthly 

Reporting Guide; updated ESG CARES Supplemental Monthly Report and Monthly 
Reporting Guide 

 Posted updated Single Family Setup and Draw Workbook 
 Posted updated Waiver List for the COVID-19 TBRA Set Aside (as of December 15) 
 Posted updated Waiver List for HOME TBRA General and PWD Set Asides (as of 

December 15) 
 Posted Spanish-language content to Overview Page - HOME Program 

Housing Resource Center 
 Posted updated HHSCC member list 
 Posted 2020 State of Texas Consolidated Plan Annual Performance Report (CAPER): 

Reporting on Program Year 2019 
Migrant Labor Housing Facilities 

 Posted update list of licensed migrant housing facilities (as of December 9) 
Multifamily: 

 Posted updated HTC Property Inventory list (as of December 10) 
 Posted 2021 Multifamily Direct Rule (10 TAC Chapter 13) 
 Posted Bond Pre-App Submission Procedures Manual 2021, Bond Pre-application 

Supplemental 2021 
 Moved Bond Pre-App Submission Procedures Manual 2020 (PDF) and Bond Pre-

application Supplement 2020 to archive page 
 Posted new applications under 2020 and 2021 4% Individually Imaged Bond Applications 
 Posted Multifamily Application Procedures Manual, Neighborhood Risk Factors Report, 

DRAFT 2021 Initial Ceiling Summary (under 2021 Multifamily Uniform Application 
Supporting Information) 

 Posted Concerted Revitalization Plan Application Packet 
 Posted updated 2020 4% HTC Bond Status Log (as of December 10) 
 Posted Uniform Application Templates 2021 
 Posted updated 2020-1 Direct Loan NOFA Application Log (as of December 4) 
 Posted 2021 Multifamily Housing Revenue Bond Rules 
 Posted Competitive HTC Pre-application Template, Competitive HTC Pre-application 

Submission System Instructions (under 2021 Pre-Applications Materials) 
 Posted updated Previous Participation Form 
 Posted 2021 Governor Approved Qualified Allocation Plan (10 TAC Chapter 11) – As 

received (PDF) 
 Posted 2021 Governor Approved Qualified Allocation Plan (10 TAC Chapter 11) – As 

received (PDF) (tracked changes) 
 Posted updated Site Demographic Characteristics Report 2021 as of November 5, 2020, 

Board meeting (as of December 1) 
NOFA 
 Posted 2021-1 Multifamily Direct Loan Annual Notice of Funding Availability 
 Posted Statewide Allocation Amy Young Barrier Removal Program 
 Posted 2021 Amy Young Barrier Removal Program 
 Posted FY 2021 CSBG Discretionary NOFA for Education and Employment Initiatives for 

Migrant Seasonal Farm Worker and Native American Populations 

https://www.tdhca.state.tx.us/multifamily/bond/docs/20-Bond-PreApp-ProcManual.pdf
https://www.tdhca.state.tx.us/multifamily/bond/docs/20-Bond-PreApp-Supp.xlsx
https://www.tdhca.state.tx.us/multifamily/bond/docs/20-Bond-PreApp-Supp.xlsx


Program Services 
 Posted HUD press release regarding Revised SECTION 3 Rule 

Public Comment 
 Public comment period open for 10 TAC Chapter 1, Section 1.15, Integrated Housing 

Rule 
 Public comment period open for 10 TAC Chapter 2, Enforcement, Subchapter B, Section 

2.201, Cost Reimbursement and Section 2.202, Sanctions and Contract Closeout 
 Public comment period open for CDBG-CV Second Substantial Amendment to the State 

of Texas 2019 One-Year Action Plan 
 Public comment period open for Draft 2021 State of Texas Low Income Housing Plan 

and Annual Report (SLIHP) 
Purchasing 

 Updated list of No-Bid contracts as required by state 
Real Estate Analysis 

 Posted 2021 Market Analysis Summary Exhibit (XLS) 
 Posted updated List of Approved Market Analysts (as of December 9) 

 

Frequently Used Acronyms 

AMFI Area Median Family Income 
AYBR Amy Young Barrier Removal Program 
CEAP Comprehensive Energy Assistance 

Program 
CFD Contract for Deed Program 
CFDC Contract for Deed Conversion 

Assistance Grants 
CHDO Community Housing Development 

Organization 
CMTS Compliance Monitoring and Tracking 

System 
CSBG Community Services Block Grant 

Program 
ESG Emergency Solutions Grants Program 
EHF          Ending Homelessness Fund 
FAQ Frequently Asked Questions 
HBA Homebuyer Assistance Program 
HHSCC Housing and Health Services 

Coordination Council 
HHSP Homeless Housing and Services 

Program 
HRA Homeowner Rehabilitation Assistance 

Program 
HRC Housing Resource Center 
HTC Housing Tax Credit 
HTF Housing Trust Fund 
HUD U.S. Department of Housing and 

LURA Land Use Restriction Agreement 
MF Multifamily 
MFTH My First Texas Home Program 
MRB Mortgage Revenue Bond Program 
NHTF National Housing Trust Fund 
NOFA Notice of Funding Availability 
NSP Neighborhood Stabilization Program 
OIG Office of Inspector General 
QAP Qualified Allocation Plan 
QCP Quantifiable Community Participation 
REA Real Estate Analysis 
RFA Request for Applications 
RFO Request for Offer 
RFP Request for Proposals 
RFQ Request for Qualifications 
ROFR Right of First Refusal 
SLIHP State of Texas Low Income Housing 

Plan 
TA Technical Assistance 
TBRA Tenant Based Rental Assistance 

Program 
TICH Texas Interagency Council for the 

Homeless 
TSHEP Texas Statewide Homebuyer 

Education Program 
TXMCC Texas Mortgage Credit Certificate 
VAWA Violence Against Women Act 



Urban Development 
IFB Invitation for Bid 

WAP Weatherization Assistance Program 
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TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS

Update on TDHCA Programs Addressing COVID-19 Pandemic Response
As of January 6, 2021

This report provides an update on the programs TDHCA has targeted to assist with Texas’ response to COVID-19 through reprogramming of existing funds, and
through the administration of CARES Act and Coronavirus Relief Bill funds.

Program Timelines / Contract
Periods Planned Activities

Waivers and
Initial Approvals

Needed
Program Status

Staffing

Admin Funds

Served
to Date

Total Program
Funding

Obligated (%)

Drawn (%)

Other
Notes

HOME
Program
Tenant

Based Rental
Assistance
(TBRA) for

COVID-19 DR

NA: Reservation
Agreements

3-6 months of rental assistance
made available through existing

or new HOME subrecipients.

Geography: Available where
subrecipients apply.
Income Eligibility:
Households at or below 80%
AMFI based on current
circumstances.

All necessary
waivers for this

activity were
authorized by the
OOG and HUD via

HUD’s mega-waiver
of April 10, 2020.
The HUD waivers
were extended by
HUD in December

2020 to expire
September 30,

2021.

23 contracted
administrators
representing 120
counties.
Recently notified
by HUD that
arrears is also
allowable,
administrators
were notified,
and we are now
getting a handful
of arrears
requests.

No added
TDHCA

staffing.

No added
admin funds.

1,182*
Includes
active,

pending
PCR,
and

closed
activ-
ities

Up to
$11,290,076

$4,254,645*
37.68%

$2,031,301
47.74%

1,706
(households)

activities
submitted.

Includes
total served.

* Amount
Reserved

Reprogram
2019 and
2020 CSBG
Discretionary
and Admin.
Funds

· Board approval
March 2020.

· Recipients
contracts
effective: 3/26/20

· Expenditure
Deadline: 8/31/20

Uses the existing network of
Community Action Agencies to

provide direct client assistance to
low income households

economically impacted by
COVID-19.

Geography: Available statewide
(excluding CWCCP and CSI1)
Income Eligibility: 200% poverty
(normally is 125%)

None

Program
completed

8/31/20. Final
close out reports

from 2
subrecipients are
still outstanding.

No added
TDHCA

staffing.

No added
admin funds.

9,381
persons

$1,477,993

1,477,993
100%

$1,430,527
97%

38 CAA subs

1 CWCCP and CSI were omitted from this specific type of award because they have outstanding balances owed to the Department. The counties these two entities cover include: Anderson,
Cameron, Collin, Denton, Ellis, Henderson, Hunt, Kaufman, Navarro, Rockwall, Van Zandt, and Willacy. It should be noted those counties will receive CSBG services under the CSBG CARES funds.
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2 The award to THN is to address homelessness and those at risk of homelessness as a result of COVID-19.

Program Timelines / Contract
Periods Planned Activities Waivers and Initial

Approvals Needed Program Status

Staffing

Admin Funds

Served
to

Date

Total Program
Funding

Obligated (%)
Expended (%)

Other
Notes

Recaptured
2018/2019
HHSP

· Board approval
March 2020.

· Spend by 8/31/20 for
2018 HHSP funds,
and extensions on
some 2019 HHSP
funds through
12/31/20.

To allow subrecipients to
perform HHSP eligible
activities in addressing
homelessness and those at
risk of homelessness.

Geography: Available 9 largest
metro areas.
Income Eligibility: Generally
30% AMFI if applicable

Approval from
Comptroller
granted.

9 of the 9
contracts have

been executed by
subs.

100% of $88,547
in 2018 funds

expended, and
63% of 2019
HHSP funds
expended.

No added
TDHCA staffing.

No added
admin funds.

462
person

s

$239,884

$239,884
100%

$187,580
78%

9 subs

CSBG CARES

· Board approved
April 2020.

· On 9/3/20 Board
programmed 7% in
reserve for eviction
diversion pilot.

· Expend 90% by
8/31/22*

· 45 day closeout

90% to CAAs using regular
formula for households
affected by COVID-19; 2%
($949,120) to Texas Homeless
Network2; 7% for an eviction
diversion pilot program; and
1% for state admin.

Geography: Available
statewide
Income Eligibility:  200% of
poverty (normally is 125%)

The flexibilities
allowed by USHHS
have been
accepted. 40 out of
40 contracts have
been executed.
THN and 8 Eviction
Diversion contracts
have been executed.

The CSBG CARES
Plan was
submitted on
9/18/20.

1 Art. IX FTE for
CSBG reporting

1% admin
($474,560)

46,436
person

s

$48,102,282

$48,102,282
100%

$19,520,166
41%

40 CAA subs

* CSBG-CV
Discretionary
has various
deadlines.

LIHEAP
CARES

· Board approved
April 2020

· By 4/30/21  need
to decide on the
9% reserve

· Expend by 8/30/21

· 45 day closeout

90% to CEAP subs using
regular formula for
households affected by
COVID-19; 9% to be held in
reserve for future emergency
use or for subs; and 1% for
state admin.

Geography: Available
statewide
Income Eligibility:  150% of
poverty

The flexibilities
allowed by USHHS
have been accepted.
Told HHS no WAP w/
CARES.  Sent waiver
request 5/13/20 to
HHS about
performance measures
for billing history. As of
1/6/21, no response.
No 10% Carry Forward
applies.

37 out of 37
contracts have
been executed.

1 Art. IX FTE for
CEAP

TA/capacity
(Filled)

1% admin
($892,670)

40,566
person

s

$94,023,896

$85,561,744
91%

$15,634,838
18%

37 subs. No
subs declined
funds.
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Program Timelines / Contract
Periods Planned Activities Waivers and Initial

Approvals Needed Program Status

Staffing

Admin Funds

Served
to

Date

Total Program
Funding

Obligated (%)
Expended (%)

Other
Notes

CDBG CARES
– Phases I, II

and III

Board approved
general use of the

funds for CDBG Phase I
in April 2020 and Plan

Amendment in October
2020. A second Plan
Amendment is being

presented to the Board
in January 2021.

80% of funds must be
expended within 3
years of the grant
agreement date;

remaining 20% by 6
years from the grant

agreement date.

90-day closeout

Recommended Usage -
Second Plan Amendment

(pending Board approval on
January 14, 2021):t: in

entitlement communities
rental assistance including an
eviction diversion program,

and mortgage payment
assistance statewide. Other

activities noted in “Other
Notes”

Geography:
$37.4 million for rental

assistance in entitlement
areas. $40,000,886 to be

allocated in non-entitlement
areas for mortgage assistance.

$28.5 million in mortgage
assistance funds also to be

regionally allocated to cover
the state.

Income Eligibility:   For
households at or below 80%
of AMI for rental assistance.

 Office of the Governor
designated TDHCA as

the state agency
recipient for all CDBG

CARES on June 15,
2020.

 Plan Amendment
reflecting use of these
funds was approved by

HUD on October 27,
2020 and grant

agreements have been
executed. A second
Plan Amendment is

presented to the
Board in January 2021.

May need to seek a
waiver relating to the
program funds being

allowed to pay a
household’s mortgage
arrears, including taxes

and insurance.

Applications for
rental

assistance from
entitlement

communities
were due
12/28/20.
Contracts

expected to
start 1/15/21.
Other program
roll-out efforts

pending second
plan

amendment
approval from

HUD.

CDBG Director
position filled.

6 positions
filled.

All FTES are Art.
IX

Up to 7%
admin and TA

budget
($9,929,238)

0

1st allocation:
$40,000,886

2nd Allocation:
$63,546,200

3rd Allocation:
$38,299,172

Total:
$141,846,258

$0
0%

$0
0%

Other
Activities

(pending Board
approval on
January 14,

2021): FEMA
match for food

distribution
activities,

broadband
planning, legal

services,
assistance for
providers of
persons with
disability, and
possible HMIS

data
warehouse

funds.

ESG CARES –
Phase I

· Board approved
programming plan
on April 2020, and
conditional awards
on July 23, 2020.

· Expend by 9/30/22

· 90 day closeout

Four streams:
· Existing subs were offered

100% to 200% of current
contract amount (~$12.5M)

· ESG Coordinators decided
via local process for their
CoC, and awards made in
three areas without ESG
Coordinators by offering
funds to CoC awardees
(~$17.2M)

· Legal/HMIS ($1.9M)

Geography: Locations of all
funded grantees
Income Eligibility:  50% AMI
for homeless prevention.

· HUD mega-waivers
accepted.

· An updated waiver
request to HUD was
submitted on August
31, 2020. One-Year
Plan/ Con Plan
amendment to HUD
on May 8.

· Signed HUD grant
agreement sent to
HUD 5/15/20.

·  Funds live in HUD
system 5/22/20.

· 49 contracts
signed for
existing ESG
subs

· 41 out of 43
contracts
generated for
new ESG subs

· 3 legal
service
providers
awarded.

3 Art. IX FTE
(for all phases
of ESG as well)

5% admin
($1,662,734)

11,225
person

s

$33,254,679

30,899,003
93%

$3,919,291.86
12%

This is the
first $1B of
national ESG.

HMIS/Coordi
nation funds
totaling
$365,826 will
go to the 8
ESG
Coordinators.
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Program Timelines / Contract
Periods Planned Activities Waivers and Initial

Approvals Needed Program Status

Staffing

Admin Funds

Served
to

Date

Total Program
Funding

Obligated (%)
Expended (%)

Other
Notes

ESG CARES –
Phase II

Federal award
amounts announced

6/9/2020.

Two streams:
· $61,031,041 for
Homelessness
Prevention and Rapid
Rehousing.
·  $274,649 for ESG
CARES and HMIS
Coordination through
each Continuum of Care.

ESG Guidance issued
by HUD on 9/1/20.

Plan Amendment
submitted to HUD

10/21/20. HUD
signed grant

agreement on
10/27/2020.

Awards being
recommended at
the January 2021
Board meeting.

FTEs noted
under ESG

CARES Phase I
will be utilized

for both
phases.

5% admin
($3,232,337 )

0

$64,537,937

$0
0%

$0
0%

This is the
state’s share
of the second

(final)
allocation of
$2.96 billion.

Housing
Choice

Voucher
Program
Admin

HUD has clarified
that expenditure

must occur by
6/30/20 (this is an

update from a
previous noted

deadline of
12/31/20).

(PIH 2020-08)

1st Award: $117,268
2nd Award: $140,871
(8/10/2020)

· Software upgrades with
Housing Pro to allow more
efficient remote interface.

· Landlord incentive
payments.

· Possible damage
assistance, PPE expenses,
tablets

· October 2020 Board
approved use of funds for
retention payments to
existing owners to ensure
their ongoing participation
in the program.

Received HUD
interpretation that

using funds for
software upgrades are

acceptable.
$11,260 obligated for
the system purchase.
$58,000 offered to 60

households for
landlord incentives.

$12,500 offered to 30
households for

landlord retention
payments.

Purchases of
Housing Pro

upgrades
complete.
Training

underway.
Materials for

landlord
incentives

completed.

No added
TDHCA staffing.

0

$258,139

$38,012
32.4%

$0
0%

$380M
nationally

Housing
Choice

Voucher
Program

MVP

12 months of
assistance, start date
begins whenever we
designate with HUD.

Orig. Alloc: $105,034
Supp. Alloc.: $5,268

15 additional MVP
vouchers consistent with
our award of MVP, which
for us is for the Project
Access List.

A quarterly supplemental
allocation from HUD in the
amount of $5,268 was
received on 8/10/2020 to
support the 15 vouchers.

None needed.

Received award
from HUD.

Issued the 15
vouchers on

5/22/20.  Some
households still

looking for
units and time

has been
extended for

them.

No added
TDHCA staffing.

No added
admin funds.

3
familie

s
leased

$110,302

$0
0%

$0
0%

$1,275
obligated to
Mainstream

families.
There are 12
households

searching for
units
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Note that Section 811 was initially reflected on this report. However, the funds in CARES have been clarified by HUD to be for traditional 811 Project Rental Assistance Contracts, not 811 PRA
programs.

Program Timelines / Contract
Periods Planned Activities Waivers and Initial

Approvals Needed Program Status

Staffing

Admin Funds

Served
to

Date

Total Program
Funding

Obligated (%)
Expended (%)

Other
Notes

Coronavirus
Relief Bill

Rental
Assistance
(CRBRA)

Signed by the
President on

December 27, 2020,
the bill, tied to the
appropriation bill,
dedicated funds

through Treasury
specifically for rental

assistance.

Need Treasury
guidance.

Must obligate funds
by 9/30/21

Must expend funds
by 12/31/21

Program provides up to 15
months of rental and utility
assistance including
arrears. Households must
reapply every 3 months.
Anticipated to be run by
the state directly with no
subrecipients. 10% of
funds may be used for
Housing Stability services.

Geography: Available
statewide.

Income Eligibility:   For
households at or below
80% of AMI.

Not yet known.

The state of
Texas is
estimated to
receive
$1,940,538,000
in total; at least
55% is to be
administered
by the state -
$1,067,295,900
. If the
remaining
funds are not
accessed by
local
governments
with population
above 200,000,
the state’s
share may be
increased.

Temporary
positions will
need to be

filled.

All FTES are Art.
IX

Up to 10%
admin budget

($194,053,800)

0

$1, 067,295,900

$0
0%

$0
0%

As of the
date of this

posting,
TDHCA has

not yet been
designated

by the
Governor as

the
administering

agency of
these funds.
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BOARD REPORT ITEM 
 

BOND FINANCE DIVISION 
 

JANUARY 14, 2021 
 
Report on the Department’s Swap Portfolio and recent activities with respect thereto 

 
BACKGROUND 

 
Between 2004 and 2007, the Department entered into five interest rate swaps to hedge 
interest rate risk associated with its tax-exempt, single family variable rate mortgage revenue 
bonds.  One swap was terminated in conjunction with a refunding of the underlying bonds, and 
four swaps remain outstanding, two of which were restructured in 2014. 
 
In accordance with the Department’s Interest Rate Swap Policy, the Bond Finance Division has 
the day-to-day responsibility of managing the swaps.  The outstanding bonds associated with 
each of the swaps are reduced by scheduled redemptions and maturing amounts, and by 
amounts representing principal and prepayments received on the mortgage-backed securities 
that secure each bond issue.  Under state law, the notional amount of swap outstanding cannot 
exceed the par amount of related bonds outstanding. To avoid being overswapped, staff closely 
monitors the amount of swap outstanding, the related outstanding bond amount, and any 
upcoming bond redemptions to ensure enough swap is called to comply with state law.   
 
In addition to monitoring state law compliance, staff works closely with the Department’s 
Financial Advisor, Stifel, Nicolaus & Company, Incorporated, to identify opportunities to 
terminate or reduce swaps by exercising optional terminations, or call rights, on the swaps.  
Staff analyzes the economic benefit of the proposed termination, and evaluates potential 
interest rate or other associated risks.  When both economically beneficial and prudent to do 
so, optional termination rights are exercised on portions of the underlying swaps. 
 
The attached report reflects the status of the Department’s swaps as of December 1, 2020.  
Series 2005A and Series 2007A swaps are matched amortization swaps; as such, a reduction in 
the outstanding swap amount for these series is the direct result of principal payments and 
prepayments received on the underlying mortgage loans.  The reduction of $560,000 in the 
outstanding swap for Series 2004B and $445,000 for Series 2004D was due to principal and 
prepayments received on the underlying mortgage loans.  State law requires that the bonds 
outstanding equal or exceed the amount of swap outstanding at all times. 
 
Since 2004, when the Department first utilized swaps to hedge variable rate bonds, the total 
notional amount of swaps has been reduced from an initial $354,005,000, to the current 
outstanding amount of $53,620,000. 



Related Bonds
Swap 

Counterparty Effective Date Maturity Date
Original Notional 

Amount

Swap Outstanding 
Notional as of 

6/1/2020

Swap Outstanding 
Notional as of 

12/1/2020
CHANGE in Swap 

Outstanding
2005A JP Morgan 8/1/2005 9/1/2036 100,000,000$           16,285,000$              15,065,000$              (1,220,000)$               
2007A JP Morgan 6/5/2007 9/1/2038 143,005,000$           15,835,000$              13,780,000$              (2,055,000)$               

Related Bonds
Swap 

Counterparty

Effective/
Restructured 

Date Maturity Date
Original Notional 

Amount

Swap Outstanding 
Notional as of 

6/1/2020

Swap Outstanding 
Notional as of 

12/1/2020
CHANGE in Swap 

Outstanding
2004B BNY Mellon 3/1/2014 9/1/2034 40,000,000$              14,895,000$              14,335,000$              (560,000)$                  
2004D Goldman Sachs 1/1/2005 3/1/2035 35,000,000$              10,885,000$              10,440,000$              (445,000)$                  
2006H BNY Mellon 3/1/2014 9/1/2025 36,000,000$              -$                            -$                             -$                             

TOTAL SWAPS 354,005,000$        57,900,000$          53,620,000$           (4,280,000)$           

2004B - UBS AG was the original counterparty and the original notional at issuance was $53,000,000.

Related Bonds
Swap 

Counterparty Effective Date Maturity Date
Original Notional 

Amount
Bonds Outstanding 

6/1/2020
Bonds Outstanding 

12/1/2020
CHANGE in Bonds 

Outstanding
2005A JP Morgan 8/1/2005 9/1/2036 100,000,000$           16,285,000$              15,065,000$              (1,220,000)$               
2007A JP Morgan 6/5/2007 9/1/2038 143,005,000$           15,835,000$              13,780,000$              (2,055,000)$               

Related Bonds
Swap 

Counterparty Effective Date Maturity Date
Original Notional 

Amount
Bonds Outstanding 

6/1/2020
Bonds Outstanding 

12/1/2020
CHANGE in Bonds 

Outstanding
2004B BNY Mellon 3/1/2014 9/1/2034 40,000,000$              16,655,000$              15,595,000$              (1,060,000)$               
2004D Goldman Sachs 1/1/2005 3/1/2035 35,000,000$              11,645,000$              11,065,000$              (580,000)$                  
2006H BNY Mellon 3/1/2014 9/1/2025 36,000,000$              -$                            -$                             -$                             

TOTAL BONDS 354,005,000$        60,420,000$          55,505,000$           (4,915,000)$           

Variable Rate Bonds Associated with Matched Amortization Swaps

Variable Rate Bonds Associated with Amortizing Swaps with Optionality

Texas Department of Housing and Community Affairs
Swap Portfolio Update

January 14, 2021

Matched Amortization Swaps

Amortizing Swaps with Optionality
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BOARD ACTION REQUEST 

SECTION 811 DIVISION 

JANUARY 14, 2021 

 
Presentation, discussion, and possible action on an order proposing the amendment of 10 TAC §8.7 
Program Regulations and Requirements, and directing publication for public comment in the Texas 
Register 

 
RECOMMENDED ACTION 

 
WHEREAS, the Department currently administers two awards from the U.S. Department 
of Housing and Urban Development (HUD)  of Section 811 Project Rental Assistance (811 
PRA) Program funds providing rental assistance for approximately 450 households; 

 
WHEREAS, Department staff has recognized the need for revisions to 10 TAC Chapter 8, 
which governs the 811 PRA Program, specifically to §8.7, relating to Program Regulations 
and Requirements; and 
 
WHEREAS, such proposed amendment will be published in the Texas Register for public 
comment and subsequently returned to the Board for final adoption; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director and his designees be and each of them are hereby 
authorized, empowered and directed, for and on behalf of the Department, to cause the 
proposed amendment of 10 TAC §8.7, Program Regulations and Requirements, together 
with the preamble in the form presented to this meeting, to be published in the Texas 
Register for public comment and, in connection therewith, make non-substantive technical 
corrections as they may deem necessary to effectuate the foregoing including any 
requested revisions to the preambles. 

 

BACKGROUND 

 
10 TAC §8.7 relates to the regulations and requirements that govern the 811 PRA Program. This rule 
amendment will require that properties receive written permission from the Department prior to 
reinstating a household in the Section 811 PRA Program, in accordance with federal requirements. This 
is necessary to provide clarity to Owners and to ensure that program funds are not committed when in 
fact no funds are available for such commitment. This situation arises when an 811 PRA-assisted 
household, whose assistance was terminated because they no longer met the program’s eligibility 
requirements but was allowed to remain in the unit paying the full rent, once again becomes program 
eligible.  
 
For example: an eligible household has been receiving 811 assistance. Their income increases above the 
program’s limits. The tenant pays the unassisted rent required for the Unit. Several months later, the 
household’s income drops again, and they now meet the eligibility requirements of the program.   
However, the program may no longer have funds available to commit to another household at that time. 
Additionally, other households would have been waiting for assistance and may need to be assisted first.  
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Based on this example it can be seen that a property cannot commit to a household that they are able 
to receive 811 PRA assistance again without first obtaining Department approval. Upon request from 
the property, the Department will determine if the household can be reinstated. 
 
This amendment protects the integrity of the program in three ways. First, the rule amendment ensures 
the Department is not encumbering more funds than are available. Second, the rule amendment 
prevents the property from exceeding the number of units set aside for the Section 811 PRA Program. 
Third, the rule amendment ensures that no households on the property’s Section 811 PRA waiting list 
are skipped over.  
 
This rule amendment adheres to the program’s federal regulations. Termination and reinstatement to 
the Section 811 PRA Program is informed by HUD Handbook 4350.3, which describes the program’s 
occupancy requirements and procedures. Chapter 8, section 8-1 of the HUD Handbook 4350.3 addresses 
terminating housing assistance. As established by the requirements and procedures and program lease, 
termination of assistance occurs when a tenant is no longer eligible for subsidy or to enforce HUD 
program requirements. Termination results in the loss of subsidy to the tenant. Tenants whose 
assistance is terminated may remain in the unit, but they must pay the full applicable rent set by the 
owner. Owners are authorized to terminate assistance only in limited circumstances and after following 
required procedures to ensure that tenants have received proper notice and an opportunity to respond. 
Chapter 8, section 8-6 addresses reinstatement, which includes the requirement that assistance is 
available for the unit. This rule amendment ensures assistance is available for the unit. 
 

Staff recommends approval of the proposed amendment of this rule for publication in the Texas Register 
to solicit public comment. 
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Attachment 1: Preamble amendment to 10 TAC Chapter 8.7 Program Regulations and Requirements 
 
The Texas Department of Housing and Community Affairs (the Department) proposes an amendment to 
10 TAC §8.7, Program Regulations and Requirements, as it relates to properties participating in the 
Section 811 Program. The purpose of the proposed amendment is to clarify for Owners that the 
Department must confirm that assistance is available for an eligible household prior to the property 
owner reinstating that household to the program. The amendment specifies that property owners or 
agents must request and receive written confirmation from the Department that the household can be 
reinstated to the Section 811 PRA Program. 
 
Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because there is no cost 
to the rule change proposed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.   
Mr. Bobby Wilkinson, Executive Director has determined that for the first five years the amendment 
would be in effect:  
1. The rule amendment does not create or eliminate a government program. This rule amendment 
merely ensures that program funding is available to support a household prior to reinstatement, and 
that no other households are skipped over. This rule also harmonizes the Department’s policy regarding 
a property’s actions with the federal regulation, HUD Handbook 4350.3. 
 

2. The rule amendment does not require a change in work that would require the creation of new 
employee positions, nor are the rule changes significant enough to reduce workload to a degree that 
eliminates any existing employee positions. 
 
3. The rule amendment does not require additional future legislative appropriations. 
 
4. The rule amendment will not result in an increase in fees paid to the Department, nor in a decrease in 
fees paid to the Department. 
 
5. The rule amendment is not creating a new regulation, except that it is amending a rule to ensure 
reinstated households have funding available to support them and that no other eligible households are 
skipped over. 
 
6. The rule amendment will expand an existing regulation by adding an additional communication 
requirement that ensures the program is administered fairly and does not exceed the property’s 
obligation or the program’s budget. 
 
7. The rule amendment will not increase or decrease the number of individuals subject to the rule’s 
applicability; and 
 
8. The rule amendment will not negatively or positively affect the state’s economy. 
 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002. 
The Department, in drafting this proposed amendment, has attempted to reduce any adverse economic 
effect on small or micro-business or rural communities while remaining consistent with the statutory 
requirements of Tex. Gov’t Code §2306.041 and §2306.0504. 
1.  The Department has evaluated this rule and determined that none of the adverse effect strategies outlined 
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in Tex. Gov’t Code §2006.002(b) are applicable. 
 
2. This rule relates to the procedures in place for owners and managers of developments participating in 
Department programs. Other than in the case of a small or micro-business that participates in the 
Department’s program covered by this rule, no small or microbusinesses are subject to the rule. If a small or 
micro-business does participate in the program, the rule provides a clear set of regulations for doing so 
and the amendment poses no fiscal impact on such businesses.   
 
3. The Department has determined that because all potential penalties can be avoided by adhering to program 
rules, there will be no economic effect on small or micro-businesses or rural communities.  
 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. 
The proposed amendment does not contemplate or authorize a taking by the Department; therefore, no 
Takings Impact Assessment is required. 
 

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 

The Department has evaluated the rule as to its possible effects on local economies and has determined  that for 
the first five years the rule will be in effect the proposed rule has no economic effect on local  
employment.  Therefore, no local employment impact statement is required to be prepared for this rule.   
Tex. Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the probable effect of 
the rule on employment in each geographic region affected by this rule…” Considering that the rule 
amendment has no economic impact on local employment, there are no “probable” effects of the new 
rule on particular geographic regions. 
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). 
Mr. Wilkinson has determined that, for each year of the first five years the amended sections are in effect, the 
public benefit anticipated as a result of the new sections will be an updated and more germane rule. There will 
not be any economic cost to any individuals required to comply with the amended section because the 
process described by the rule does not net an economic cost to the property owner or owner’s agent 
subject to the rule. 
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). 
Mr. Wilkinson also has determined that for each year of the first five years the new section is in effect, 
enforcing or administering the amended section does not have any foreseeable implications related to 
costs or revenues of the state or local governments, based on the Department’s history and past 
experience with penalty collections. 
 
REQUEST FOR PUBLIC COMMENT. The public comment period will be held February 1, 2021, through March 3, 
2021, to receive input on the proposed amendment. Written comments may be submitted to the Texas 
Department of Housing and Community Affairs, Attn: Spencer Duran, Rule Comments, P.O. Box 13941, 
Austin, Texas 78711-3941, or email at spencer.duran@tdhca.state.tx.us. ALL COMMENTS MUST BE 
RECEIVED BY 5:00 p.m., Austin local time, March 3, 2021.  
 
STATUTORY AUTHORITY. The amended section is proposed pursuant to Tex. Gov't Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed amendment affects 
no other code, article, or statute. 
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§8.7 Program Regulations and Requirements 
 
(a) Participation in the 811 PRA Program is encouraged and incentivized through the Department's 
Multifamily Rules. Once committed in the Multifamily Application, a Development must not accept a 
fund source that would prevent it from participating in the 811 PRA Program. 
 
(b) An Existing Development that is already participating in the 811 PRA Program is eligible to have an 
additional commitment of 811 PRA Units as long as the integrated housing requirements as noted in 
§8.3(c) of this chapter (relating to Participation as a Proposed Development) are not violated. 
 
(c) The types (e.g., accessible, one bedroom, first floor, etc.) and the specific number of Assisted Units 
(e.g., units 101, 201, etc.) will be "floating" (flexible) and dependent on the needs of the Department 
and the availability of the Assisted Units on the Eligible Multifamily Property. 
 
(d) Occupancy Requirements. Owner is required to follow all applicable Program Requirements including 
but not limited to the following occupancy requirements found in HUD Handbook 4350.3 REV-1 and 
Housing Notices: 
  (1) H 2012-06, Enterprise Income Verification (EIV) System; 
  (2) H 2012-26, Extension of Housing Notice 2011-25, Enterprise Income Verification (EIV) & You 
Brochure-Requirements for Distribution and Use; 
  (3) H 2012-22, Further Encouragement for O/As to Adopt Optional Smoke-Free Housing Policies; 
  (4) H 2012-11, State Registered Lifetime Sex Offenders in Federally Assisted Housing; 
  (5) H 2012-09, Supplemental Information to Application for Assistance Regarding Identification of 
Family Member, Friend or Other Persons or Organization Supportive of a Tenant for Occupancy in HUD 
Assisted Housing; or 
  (6) H 2017-05, Violence Against Women Act (VAWA) Reauthorization Act of 2013, Additional Guidance 
for Multifamily Owners and Management Agents. 
 
(e) Use Agreements. The Owner must execute the Use Agreement, as found in Exhibit 10 of the 
Cooperative Agreement, before the execution of the RAC and comply with the following: 
  (1) Use Agreement should be properly recorded according to local laws in the official public records on 
the Eligible Multifamily Property. The Owner shall provide to TDHCA within 30 days of its receipt of the 
recorded Use Agreement, a copy of the executed, recorded Use Agreement. 
  (2) From the date the Property Agreement is entered into, the Owner shall not enter into any future 
use agreements or other subsidy programs that would diminish the number of Assisted Units that can 
be placed on the Eligible Multifamily Property. 
  (3) TDHCA will enforce the provisions of the Use Agreement and RAC consistent with HUD's internal 
control and fraud monitoring requirements. 
 
(f) Tenant Certifications, Reporting and Compliance. 
  (1) TRACS & EIV Systems. The Owner shall have appropriate software to access the Tenant Rental 
Assistance Certification System (TRACS) and the EIV System. The Owner shall be responsible for ensuring 
Program information is entered into these systems. TRACS is the only system by which an Eligible 
Multifamily Property can request Project Rental Assistance payments. 
  (2) Outside Vendors. The Owner has the right to refuse assistance from outside vendors hired by 
TDHCA, but is still required to satisfy the Program Requirements. 
  (3) Tenant Certification. The Owner shall transmit Eligible Tenant's certification and recertification data, 
transmit voucher data, and communicate errors electronically in a form consistent with HUD reporting 
requirements for HUD Secure Systems. 
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(g) Tenant Selection and Screening. 
  (1) Target Population. TDHCA will screen Eligible Applicants for compliance with TDHCA's Program 
Target Population criteria and do an initial screening for Program Requirements. The Inter-Agency 
Partnership Agreement describes the specific Target Population eligible for TDHCA's Program. The Target 
Population may be revised, with HUD approval. 
  (2) Tenant Selection Plan. Upon the execution of the Participation Agreement, the Owner will submit 
the Eligible Multifamily Property's Tenant Selection Criteria, as defined by and in accordance with 10 TAC 
§10.802 (relating to Written Policies and Procedures), to TDHCA for approval. TDHCA will review the 
Tenant Selection Plan for compliance with existing Tenant Selection Criteria requirements, and 
consistent with TDHCA's Section 811 PRA Participant Selection Plan. 
  (3) Tenant Eligibility and Selection. The Owner is responsible for ultimate eligibility and selection of an 
Eligible Tenant and will comply with the following: 
    (A) The Owner must accept referrals of an Eligible Tenant from TDHCA and retain copies of all 
applications received. The Owner is responsible for notifying the prospective Eligible Tenant and TDHCA 
in writing regarding any denial of a prospective Eligible Tenant's application to an Eligible Multifamily 
Property and the reason for said denial. In the notice of denial, the Owner is responsible for notifying 
the Eligible Tenant of the right to dispute a denial, as outlined in HUD Handbook 4350.3. The results of 
the dispute must be sent to the Eligible Tenant and TDHCA in writing. 
    (B) The Owner is responsible for determining age of the qualifying member of the Eligible Families. 
Eligible Family member must be at least 18 years of age and under the age of 62. 
    (C) The Owner is responsible for criminal background screening as required by HUD Handbook 4350.3. 
    (D) Verification of Income. The Owner is responsible for determining income of Eligible Families. The 
Owner shall verify income through the Enterprise Income Verification (EIV) System. The Owner must 
certify an Eligible Tenant and Eligible Families at least annually and verify their income. If the household 
is also designated under the Housing Tax Credit or other Department administered program, the Owner 
must obtain third party, or first hand, verification of income in addition to using the EIV system. 
 
(h) Rental Assistance Contracts. 
  (1) Applicability. If requested by TDHCA, the Owner shall enter into a RAC. Not all properties with an 
Owner Participation Agreement will have a RAC, but when notified by TDHCA, the Eligible Multifamily 
Property must enter into a RAC(s) and begin serving Eligible Applicants. 
  (2) Notice. TDHCA will provide written notice to the Owner if and when it intends to enter into a RAC 
with the Owner. 
  (3) Assisted Units. TDHCA will determine the number of Units (up to the maximum listed in the Property 
Agreement) to place in the RAC(s) which may be fewer than the number of Units identified in the 
Property Agreement. 
  (4) TDHCA will designate the bedroom composition of the Assisted Units, as required by the RAC. 
However, based on an actual Eligible Tenant, this may fluctuate. It is possible that an Eligible Multifamily 
Property will have a RAC for fewer units than the number committed in the Participation Agreement. 
  (5) If no additional applicants are referred to the property, the RAC may be amended to reduce the 
number of Assisted Units. Owners who have an executed RAC must continue to notify TDHCA of any 
vacancies for units not under a RAC if additional units were committed under the Agreement. For 
instance, if the Owner has committed 10 units under the Agreement and only has a RAC for five Assisted 
Units, the Owner must continue to notify TDHCA of all vacancies until there is a RAC for 10 Assisted Units. 
  (6) Amendments. The Owner agrees to amend the RAC(s) upon request of TDHCA. Some examples are 
amendments that may either increase or decrease the total number of Assisted Units or increase or 
decrease the associated bedroom sizes; multiple amendments to the RAC may occur over time. The total 
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number of Assisted Units in the RAC will not exceed the number of Assisted Units committed in the 
Participation Agreement, unless by request of the Owner. 
  (7) Contract Term. TDHCA will specify the effective date of the RAC. During the first year of the RAC and 
with approval from HUD, the Owner may request to align the anniversary date of the RAC with existing 
federal or state housing programs layered on the Eligible Multifamily Property. 
  (8) Rent Increase. Owners must submit a written request to TDHCA 30 days prior to the anniversary 
date of the RAC to request an annual increase. 
  (9) Utility Allowance. The RAC will identify the TDHCA approved Utility Allowance being used for the 
Assisted Units for the Eligible Multifamily Property. The Owner must notify TDHCA if there are changes 
to the Utility Allowance calculation methodology being used. 
  (10) Termination. Although TDHCA has discretion to terminate a RAC due to good cause, an Owner 
cannot opt-out of a RAC. The RAC survives a foreclosure, assignment, sale in lieu of foreclosure, or sale 
of the Eligible Multifamily Property to the extent allowed by law. 
  (11) Foreclosure of Eligible Multifamily Property. Upon foreclosure, assignment, sale in lieu of 
foreclosure, or sale of the Eligible Multifamily Property to the extent allowed by law: 
    (A) The RAC shall be transferred to new owner by contractual agreement or by the new owner's 
consent to comply with the RAC, as applicable; 
    (B) Rental Assistance Payments will continue uninterrupted in accordance with the terms of the RAC; 
and 
    (C) Voluntary and involuntary transfers or conveyances of property must adhere to the ownership 
transfer process in 10 TAC §10.406, (as amended), regarding Ownership Transfer requests. 
 
(i) Advertising and Affirmative Marketing. 
  (1) Advertising Materials. Upon the execution of the Property Agreement, the Owner must provide 
materials for the purpose of advertising the Eligible Multifamily Property, including but not limited to: 
    (A) Depictions of the units including floor plans; 
    (B) Brochures; 
    (C) Tenant selection criteria; 
    (D) House rules; 
    (E) Number and size of available units; 
    (F) Number of units with accessible features (including, but not limited to units designed to meet 
Uniform Federal Accessibility Standards, the Fair Housing Act, or the Americans with Disabilities Act); 
    (G) Documentation on access to transportation and commercial facilities; and 
    (H) A description of onsite amenities. 
  (2) Affirmative Marketing. TDHCA and its service partners will be responsible for affirmatively marketing 
the Program to Eligible Applicants. 
  (3) At any time, TDHCA may choose to advertise the Eligible Multifamily Property, even if the Eligible 
Multifamily Property has not yet entered into a RAC. 
 
(j) Leasing Activities. 
(1) Segregation of Assisted Units. The Owner must take actions or adopt procedures to ensure that the 
Assisted Units are not segregated to one area of a building (such as on a particular floor or part of a floor 
in a building) or in certain sections within the Eligible Multifamily Property. 
(2) Form of Lease. The Owner will use the HUD Section 811 PRA Model Lease (HUD-92236-PRA), Exhibit 
11 of the Cooperative Agreement and any Department approved Addendums, for all Eligible Families 
once a RAC is signed. The initial lease will be for not less than one year. 
(3) Communication. Owners are required to: 
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(A) dDocument in writing all communication between the Eligible Tenant and the Owner, or Owner-
designated agent regarding applications, notifications, evictions, complaints, non-renewals and move 
outs. 
(B) Submit a written request to TDHCA before reinstating a household previously terminated from the 
Section 811 Program. Within three TDHCA business days of receipt of request, TDHCA will notify the 
Owner whether or not the household can be reinstated. The household may be reinstated if the 
following conditions are satisfied: 
   (i) Funding is available as determined by the Department and in the budget established under the 
property’s Rental Assistance Contract; 
   (ii) Reinstating the household would not cause the property to exceed the number of assisted Units 
indicated in Exhibit 1 of the Rental Assistance Contract;   
   (iii) No eligible households on the property’s Section 811 PRA waiting list will be skipped over; and 
   (iv) The reinstated household will occupy a Unit located in the original Eligible Multifamily Property.  
(4) Lease Renewals and Changes. The Owner must notify TDHCA of renewals of leases with Eligible 
Families and any changes to the terms of the lease. 
 
(k) Rent. 
  (1) Tenant Rent Payment. The Owner is responsible for remitting any Tenant Rent payment due to the 
Eligible Tenant if the Utility Allowance exceeds the Total Tenant Payment. The Owner will determine the 
Tenant Rent payment of the Eligible Tenant, based on HUD Handbook 4350.3, and is responsible for 
collecting the Tenant Rent payment. 
  (2) Rent Increase. Owner must provide the Eligible Tenant with at least 30 days notice before increasing 
rent. 
  (3) Rent Restrictions. Owner will comply with the following rent restrictions: 
    (A) If the Development has a TDHCA enforced rent restriction that is equal to or lower than Fair Market 
Rent (FMR), the initial rent is the maximum TDHCA enforced rent restriction at the Development. 
    (B) If there is no existing TDHCA enforced rent restriction on the Unit, or the existing TDHCA enforced 
rent restriction is higher than FMR, TDHCA will work with the Owner to conduct a market analysis of the 
Eligible Multifamily Property to support that a rent higher than FMR is attainable. 
    (C) After the signing of the original RAC with TDHCA, the Owner may request a new anniversary date 
to be consistent with other rent restrictions on the Eligible Multifamily Property allowed by TDHCA. 
    (D) After the signing of the original RAC, upon request from the Owner to TDHCA, Rents may be 
adjusted on the anniversary date of the RAC. 
    (E) Adjustments may not result in higher rents charged for an Assisted Unit as compared to a non-
assisted unit. The calculation or methodology used for the annual increase amount will be identified in 
the Eligible Multifamily Property's RAC. 
 (F) Owner can submit a request for a rent increase or to change the contract anniversary date using HUD 
Form 92458. 
 
(l) Vacancy; Transfers; Eviction; Household Changes. 
  (1) Holding Assisted Units. Once an Owner signs a RAC, the Eligible Multifamily Property must hold an 
available Assisted Unit for 60 days while a qualified Eligible Applicant applies for and moves into the 
Assisted Unit. 
  (2) Notification. Owner will notify TDHCA of determination of ineligibility or the termination of any 
participating Eligible Families or any member of a participating Eligible Family. 
  (3) Initial Lease-up. Owners of newly constructed, acquired or rehabilitated Eligible Multifamily 
Property must notify TDHCA no later than 180 days before the Eligible Multifamily Property will be 
available for initial move-in. 
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  (4) Vacancy. Once a RAC is executed, the Owner must notify TDHCA of the vacancy of any Unit, including 
those that have not previously been occupied by an Eligible Tenant, as soon as possible, not to exceed 
seven calendar days from when the Owner learns that an Assisted Unit will become available. TDHCA 
will acknowledge receipt of the notice by responding to the Owner in writing within three business days 
from when the notice is received by the Department stating whether or not TDHCA will be accepting the 
available Unit, and making a subsequent referral for the Unit. If the qualifying Eligible Tenant vacates the 
Assisted Unit, TDHCA will determine if the remaining family members are eligible for continued 
assistance from the Program. 
  (5) Vacancy Payment. An Owner of an Eligible Multifamily Property that is not under a RAC may not 
receive a vacancy payment. TDHCA may make vacancy payments not to exceed 80% of the Contract 
Rent, during this time to the Eligible Multifamily Property, potentially for up to 60 days. After 60 days, 
the Owner may lease that Assisted Unit to a non-Eligible Tenant. 
  (6) Household Changes; Transfers. Owners must notify TDHCA if the Eligible Tenant requests an Assisted 
Unit transfer. Owner will notify TDHCA of any household changes in an Assisted Unit within three 
business days. If the Owner determines that, because of a change in household size, an Assisted Unit is 
smaller than appropriate for the Eligible Tenant to which it is leased or that the Assisted Unit is larger 
than appropriate, the Owner shall refer to TDHCA's written policies regarding family size, unit transfers, 
and waitlist management. If the household is determined by TDHCA to no longer be eligible, TDHCA will 
notify the Owner. Rental Assistance Payments with respect to the Assisted Unit will not be reduced or 
terminated until the eligible household has been transferred to an appropriately sized Assisted Unit. 
  (7) Eviction and Nonrenewal. Owners are required to notify the Department by sending a copy of the 
applicable notice via email to the 811 TDHCA Point of Contact, as identified in the Owner Participation 
Agreement, at least three calendar days before providing a Notice to Vacate or a Notice of Nonrenewal 
to the Tenant. 
 
(m) Construction Standards, Accessibility, Inspections and Monitoring. 
  (1) Construction Standards. Upon execution of a RAC, the Eligible Multifamily Property shall be required 
to conform to Uniform Physical Conditions Standards (UPCS) which are uniform national standards 
established by HUD for housing that is decent, safe, sanitary, and in good repair. The site, building 
exterior, building systems, dwelling units and common areas of the Eligible Multifamily Property, as more 
specifically described in 24 CFR §5.703, must be inspected in any physical inspection of the property. 
  (2) Inspection. Prior to occupancy, the Eligible Tenant must be given the opportunity to be present for 
the move-in unit inspection.  
  (3) Repair and Maintenance. Owner will perform all repair and maintenance functions, including 
ordinary and extraordinary maintenance; will replace capital items; and will maintain the premises and 
equipment, appurtenant thereto, in good repair, safe and sanitary condition consistent with HUD and 
TDHCA requirements. 
  (4) Accessibility. Owner must ensure that the Eligible Multifamily Property will meet or exceed the 
accessibility requirements under 24 CFR Part 8, which implements Section 504 of the Rehabilitation Act 
of 1973; the Fair Housing Act Design Manual; Titles II and III of the Americans with Disabilities Act (42 
U.S.C. §§12131 - 12189), as implemented by the U.S. Department of Justice regulations at 28 CFR Parts 
35 and 36; and the Federal Fair Housing Act as implemented by HUD at 24 CFR Part 100. However, 
Assisted Units can consist of a mix of accessible units for those persons with physical disabilities and non-
accessible units for those persons without physical disabilities.  
 
(n) Owner Training. The Owner is obligated to train all property management staff on the requirements 
of the Program. The Owner will ensure that any new property management staff who is involved in 
serving Eligible Families review training materials found on the Program's webpage including webinars, 
manuals and checklists. 
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(o) Reporting Requirements. Owner shall submit to TDHCA such reports on the operation and 
performance of the Program as required by the Participation Agreement and as may be required by 
TDHCA. Owner shall provide TDHCA with all reports necessary for TDHCA's compliance with 24 CFR Part 
5, or any other federal or state law or regulation. 
 
(p) Environmental Laws and Regulations. 
  (1) Compliance with Laws and Regulations. Owner must comply with, as applicable, any federal, state, 
or local law, statute, ordinance, or regulation, whether now or hereafter in effect, pertaining to health, 
industrial hygiene, or the environmental conditions on, under, or about the Land or the Improvements, 
including without limitation, the following, as now or hereafter amended: 
    (A) Hazardous Materials Transportation Act (49 U.S.C.A. §1801 et seq.); 
    (B) Insecticide Fungicide and Rodenticide Act (7 U.S.C.A. §136 et seq.); 
    (C) National Environmental Policy Act (42 U.S.C. §4321 et seq.) (NEPA); 
    (D) Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42 U.S.C.A. 
§9601 et seq.) (CERCLA), as amended by the Superfund Amendments and Reauthorization Act of 1986 
(Pub. L. No. 99-499, 100 Stat. 1613, as amended Pub. L. No. 107-377) (Superfund or SARA); 
    (E) Resource, Conservation and Recovery Act (24 U.S.C.A. §6901 et seq.) (RCRA); 
    (F) Toxic Substances Control Act, (15 U.S.C.A. §2601 et seq.); 
    (G) Emergency Planning and Community Right to Know Act of 1986 (42 U.S.C.A. §1101 et seq.); 
    (H) Clean Air Act (42 U.S.C.A. §7401 et seq.) (CAA); 
    (I) Federal Water Pollution Control Act and amendments (33 U.S.C.A. §1251 et seq.) (Clean Water Act 
or CWA); 
    (J) Any corresponding state laws or ordinances including but not limited to Chapter 26 of the Texas 
Water Code regarding Water Quality Control; 
    (K) Texas Solid Waste Disposal Act (Chapter 361 of the Texas Health & Safety Code, formerly Tex. Rev. 
Civ. Stat. Ann. Art. 4477-7); 
    (L) Comprehensive Municipal Solid Waste Management, Resource Recovery, and Conservation Act 
(Chapter 363 of the Texas Health & Safety Code); 
    (M) County Solid Waste Control Act (Chapter 364 of the Texas Health & Safety Code); 
    (N) Texas Clean Air Act (Chapter 382 of the Texas Health & Safety Code); 
    (O) Hazardous Communication Act (Chapter 502 of the Texas Health & Safety Code); and 
    (P) Regulations, rules, guidelines, or standards promulgated pursuant to such laws, statute and 
regulations, as such statutes, regulations, rules, guidelines, and standards, as amended from time to 
time. 
  (2) Environmental Review. The environmental effects of each activity carried out with funds provided 
under this Agreement must be assessed in accordance with the provisions of the Program Requirements, 
National Environmental Policy Act of 1969 (NEPA) (42 U.S.C. §432 et seq.). Each such activity must have 
an environmental review completed and support documentation prepared in accordance with 10 TAC 
§10.305 complying with the NEPA, including screening for vapor encroachment following American 
Society for Testing and Materials (ASTM) 2600-10. 
 
(q) Labor Standards. 
  (1) Owner understands and acknowledges that every contract for the construction (rehabilitation, 
adaptive reuse, or new construction) of housing that includes 12 or more units assisted with Program 
funds must contain provisions in accordance with Davis-Bacon Regulations. 
  (2) Owner understands and acknowledges that every contract involving the employment of mechanics 
and laborers of said construction shall be subject to the provisions, as applicable, of the Contract Work 
Hours and Safety Standards Act, as amended (40 U.S.C. §§3701 to 3708), Copeland (Anti-Kickback) Act 
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(40 U.S.C. §3145), the Fair Labor Standards Act of 1938, as amended (29 U.S.C. §201, et seq.) and Davis-
Bacon and Related Acts (40 U.S.C. §§3141 - 3148). 
  (3) Owner further acknowledges that if more housing units are constructed than the anticipated 11 or 
fewer housing units, it is the Owner's responsibility to ensure that all the housing units will comply with 
these federal labor standards and requirements under the Davis-Bacon Act as supplemented by the U.S. 
Department of Labor regulations ("Labor Standards Provisions Applicable to Contracts Covering 
Federally Financed and Assisted Construction" at 29 CFR Part 5). 
  (4) Owner also understands that structuring the proposed assistance for the rehabilitation or 
construction of housing under this Agreement to avoid the applicability of the Davis-Bacon Act is 
prohibited. 
  (5) Construction contractors and subcontractors must comply with regulations issued under these 
federal acts described herein, with other federal laws, regulations pertaining to labor standards, 
including but not limited to "Labor Standards Provisions Applicable to Contracts Covering Federally 
Financed and Assisted Construction" at 29 CFR Part 5, HUD Federal Labor Provisions (HUD form 4010). 
 
(r) Lead-Based Paint. Housing assisted with Program funds is subject to the Lead-Based Paint Poisoning 
Prevention Act (42 U.S.C. §§4821 - 4846), the Residential Lead-Based Paint Hazard Reduction Act of 1992 
(42 U.S.C. §§4851 - 4856), and implementing regulations Title X of the 1992 Housing and Community 
Development Act at 24 CFR Part 35, (including subparts A, B, J, K, M and R). Owner shall also comply with 
the Lead: Renovation, Repair, and Painting Program Final Rule, 40 CFR Part 745 and Response to Children 
with Environmental Intervention Blood Lead Levels. Failure to comply with the lead-based paint 
requirements may be subject to sanctions and penalties pursuant to 24 CFR §35.170. 
 
(s) Limited English Proficiency. Owner shall comply with the requirements in Executive Order 13166 of 
August 11, 2000, reprinted at 65 FR 50121, August 16, 2000, Improving Access to Services for Persons 
with Limited English Proficiency and 67 FR 41455. To ensure compliance the Owner must take reasonable 
steps to insure that LEP persons have meaningful access to the program and activities. Meaningful access 
may entail providing language assistance services, including oral and written translation, where 
necessary. 
 
(t) Procurement of Recovered Materials. Owner, its subrecipients, and its contractors must comply with 
Section 6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery 
Act. The requirements of Section 6002 include procuring only items designated in guidelines of the 
Environmental Protection Agency (EPA) at 40 CFR Part 247 that contain the highest percentage of 
recovered materials practicable, consistent with maintaining a satisfactory level of competition, where 
the purchase price of the item exceeds $10,000 or the value of the quantity acquired by the preceding 
fiscal year exceeded $10,000; procuring solid waste management services in a manner that maximizes 
energy and resource recovery; and establishing an affirmative procurement program for procurement 
of recovered materials identified in the EPA guidelines. 
 
(u) Drug-Free Workplace. Owner will follow the Drug-Free Workplace Act of 1988 (41 U.S.C §701, et seq.) 
and HUD's implementing regulations at 2 CFR Part 2429. Owner affirms by executing the Certification 
Regarding Drug-Free Workplace Requirements attached hereto as Addendum B, that it is implementing 
the Drug-Free Workplace Act of 1988. 
 
(v) Nondiscrimination, Fair Housing, Equal Access and Equal Opportunity. 
  (1) Equal Opportunity. The Owner agrees to carry out an Equal Employment Opportunity Program in 
keeping with the principles as provided in President's Executive Order 11246 of September 24, 1965, as 
amended, and its implementing regulations at 41 CFR Part 60. 
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  (2) Fair Housing Poster. The Owner is required to place a fair housing poster (HUD-928.1 and HUD-
9281.A) provided by TDHCA in the leasing office, online, or anywhere else rental activities occur pursuant 
to 24 CFR §200.620(e). A copy of the poster in Spanish and in English can be found at 
http://www.tdhca.state.tx.us/section-811-pra/participating-agents.htm. 
 (3) Nondiscrimination Laws. Owner shall ensure that no person shall, on the grounds of race, color, 
religion, sex, disability, familial status, or national origin, be excluded from participation in, be denied 
the benefits of, or be subjected to discrimination under, any Program or activity funded in whole or in 
part with funds provided under this Agreement. Owner shall follow Title VI of the Civil Rights Act of 1964, 
as amended (42 U.S.C. §2000d et seq.), the Age Discrimination Act of 1975 (42 U.S.C. §6101 et seq.) and 
its implementing regulations at 24 CFR Part 146, Titles II and III of the Americans with Disabilities Act (42 
U.S.C. §§12131 - 12189; 47 U.S.C. §§155, 201, 218 and 255) as implemented by U.S. Department of 
Justice at 28 CFR Parts 35 and 36, Section 527 of the National Housing Act (12 U.S.C. §1701z-22), the 
Equal Credit Opportunity Act (15 U.S.C. §1691 et seq.), the Equal Opportunity in Housing (Executive 
Order 11063 as amended by Executive Order 12259) and its implementing regulations at 24 CFR Part 107 
and The Fair Housing Act (42 U.S.C. §3601 et seq.), as implemented by HUD at 24 CFR Part 100-115. 
  (4) Affirmatively Furthering Fair Housing. By Owner's execution of the Agreement and pursuant to 
Section 808(e)(5) of the Fair Housing Act, Owner agrees to use funds in a manner that follows the State 
of Texas' "Analysis of Impediments" or "Assessment of Fair Housing", as applicable and as amended, and 
will maintain records in this regard. 
  (5) Protections for Victims of Domestic Violence, Dating Violence, Sexual Assault, or Stalking. Subpart L 
of 24 CFR part 5 shall apply to the Assisted Units in Eligible Multifamily Properties. 
 
(w) Security of Confidential Information. 
  (1) Systems Confidentiality Protocols. Owner must undertake customary and industry standard efforts 
to ensure that the systems developed and utilized under this Agreement protect the confidentiality of 
every Eligible Applicant's and Eligible Tenant's personal and financial information, both electronic and 
paper, including credit reports, whether the information is received from the Eligible Applicants, Tenants 
or from another source. Owner must undertake customary and industry standard efforts so that neither 
they nor their systems vendors disclose any Eligible Applicant's or Tenant's personal or financial 
information to any third party, except for authorized personnel in accordance with this Agreement. 
  (2) Protected Health Information. If Owner collects or receives documentation for disability, medical 
records or any other medical information in the course of administering the Program, Owner shall 
comply with the Protected Health Information state and federal laws and regulations, as applicable, 
under 10 TAC §1.24, (relating to Protected Health Information), Chapter 181 of the Texas Health and 
Safety Code, the Health Insurance Portability and Accountability Act of 1996 (HIPAA) (Pub. L. 104-191, 
110 Stat. 1936, enacted August 21, 1996), and the HIPAA Privacy Rules (45 CFR Part 160 and Subparts A 
and E of 45 CFR Part 164). When accessing confidential information under this Program, Owner hereby 
acknowledges and further agrees to comply with the requirements under the Interagency Data Use 
Agreement between TDHCA and the Texas Health and Human Services Agencies dated October 1, 2015, 
as amended. 
 
(x) Real Property Acquisition and Relocation. Except as otherwise provided by federal statute, HUD-
assisted programs or projects are subject to the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, as amended (Uniform Act or URA) (42 U.S.C. §4601), and the 
government wide implementing regulations issued by the U.S. Department of Transportation at 49 CFR 
Part 24. The Uniform Act's protections and assistance apply to acquisitions of real property and 
displacements resulting from the acquisition, rehabilitation, or demolition of real property for federal or 
federally assisted programs or projects. With certain limited exceptions, real property acquisitions for a 
HUD-assisted program or project must comply with 49 CFR Part 24, Subpart B. To be exempt from the 

http://www.tdhca.state.tx.us/section-811-pra/participating-agents.htm
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URA's acquisition policies, real property acquisitions conducted without the threat or use of eminent 
domain, commonly referred to as voluntary acquisitions, the Owner must satisfy the applicable 
requirements of 49 CFR §24.101(b)(1) - (5). Evidence of compliance with these requirements must be 
maintained by the recipient. The URA's relocation requirements remain applicable to any tenant who is 
displaced by an acquisition that meets the requirements of 49 CFR §24.101(b)(1) - (5). The relocation 
requirements of the Uniform Act, and its implementing regulations at 49 CFR Part 24, cover any person 
who moves permanently from real property or moves personal property from real property as a direct 
result of acquisition, rehabilitation, or demolition for a program or project receiving HUD assistance. 
While there are no statutory provisions for temporary relocation under the URA, the URA regulations 
recognize that there are circumstances where a person will not be permanently displaced but may need 
to be moved from a project for a short period of time. Appendix A of the URA regulation (49 CFR 
§24.2(a)(9)(ii)(D)) explains that any tenant who has been temporarily relocated for a period beyond one 
year must be contacted by the displacing agency and offered URA relocation assistance. 
 
(y) Dispute Resolution; Conflict Management. 
  (1) Eligible Tenant Disputes. The Owner or Owner's representative is required to participate in a Dispute 
Resolution process, as required by HUD, to resolve an appeal of an Eligible Tenant dispute with the 
Owner. 
  (2) Agreement Disputes. In accordance with Tex. Gov't Code 2306.082, it is TDHCA's policy to encourage 
the use of appropriate alternative dispute resolution procedures (ADR) under the Governmental Dispute 
Resolution Act and the Negotiated Rulemaking Act (Chapters 2009 and 2006 respectively, Tex. Gov't 
Code), to assist in the fair and expeditious resolution of internal and external disputes involving the 
TDHCA and the use of negotiated rulemaking procedures for the adoption of TDHCA rules. As described 
in Chapter 154, Civil Practices and Remedies Code, ADR procedures include mediation. Except as 
prohibited by TDHCA's ex parte communications policy, TDHCA encourages informal communications 
between TDHCA staff and the Owner, to exchange information and informally resolve disputes. TDHCA 
also has administrative appeals processes to fairly and expeditiously resolve disputes. If at any time the 
Owner would like to engage TDHCA in an ADR procedure, the Owner may send a proposal to TDHCA's 
Dispute Resolution Coordinator. For additional information on TDHCA's ADR policy, see TDHCA's 
Alternative Dispute Resolution and Negotiated Rulemaking at 10 TAC §1.17. 
  (3) Conflict Management. The purpose of the Conflict Management process is to address any concerns 
that Owner or Owner's agent or representative may have with an Eligible Family. At any time, an Eligible 
Family may choose to give consent to their Section 811 service coordinator to work directly with the 
property manager of the Eligible Multifamily Property. However, such consent cannot be made a 
condition of tenancy. 
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BOARD ACTION ITEM 

ASSET MANAGEMENT DIVISION 

JANUARY 14, 2021 

 
Presentation, discussion, and possible action on timely filed appeal under the Department’s 
Multifamily Program Rules for Villas on Raiford (Exchange #15090009913) 
 

RECOMMENDED ACTION 
 

WHEREAS, the appeal relates to Villas on Raiford (the Development) that received 
an allocation of 9% tax credits in 2007 and an award of additional credits in 2008 
that were converted to an Exchange award in 2009 for the construction of 180 
units of elderly housing in Carrollton, Denton County; 
 
WHEREAS, on October 26, 2020, the legal counsel for Villas on Raiford Carrollton 
Senior Housing, LLC (Development Owner or Owner), submitted a request for the 
Department to execute a Subordination Agreement and a HUD Amendment to 
Restrictive Covenants as required in connection with a refinance of the first lien 
debt with an FHA 223(f) loan;  
 
WHEREAS, on November 10, 2020, a Preliminary Term Sheet was provided that 
indicates the refinance will include a cash out payment of $10,624,841;  
 
WHEREAS, staff determined that the Special Reserve must be funded from the 
cash out proceeds in accordance with Section 8.3 of the Subaward Agreement and 
10 TAC §10.404 before the Subordination Agreement can be executed by the 
Department, and the Owner was advised of this determination on November 20, 
2020; 
 
WHEREAS, in a letter dated November 25, 2020, the Owner requested an appeal 
of staff’s determination from the Executive Director; 
 
WHEREAS, the Executive Director issued a letter dated December 9, 2020, to the 
Owner stating that staff’s determination is sustained but that if the Owner was 
not satisfied with the determination, in accordance with 10 TAC §1.7(f), the Owner 
had seven days to submit a written appeal to be presented to the Board; and 
 
WHEREAS, on December 16, 2020, the Owner submitted a written request for an 
appeal to be presented to the Board for consideration;   
 
NOW, therefore, it is hereby 
 
RESOLVED, that the appeal for Villas on Raiford is hereby denied. 
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BACKGROUND 

 
Villas on Raiford received an allocation of 9% tax credits in 2007 and an award of additional tax 
credits in 2008 that were subsequently converted to an Exchange award in 2009 for the 
construction of 180 units of elderly housing in Carrollton, Denton County.  The tax credit 
Exchange program was created after the original tax credit application for the Development was 
submitted and was intended to save developments that were struggling to secure investors due 
to the economic crisis at that time.  As part of the tax credit Exchange transaction, the Owner 
and the Department entered into a Subaward Agreement dated September 1, 2010, in the 
amount of $10,542,031, and a Recapture Mortgage dated August 31, 2010.  Section 8.3 of the 
Subaward Agreement and Section 3.11(c) of the Recapture Mortgage require the Development 
Owner, Villas on Raiford Carrollton Senior Housing, LLC, to fund a Special Reserve Account (SRA) 
intended to assist residents with expenses associated with their tenancy or other purposes as 
approved by the Department.   

The Subaward Agreement for the Development specifies that, in the event that any net cash flow 
is generated by the Development in any fiscal year during the Compliance Period or the Extended 
Use Period, 20% of the net cash flow must be deposited to the SRA.  Net cash flow is not defined 
in the Exchange documents, and it should be noted that the SRA requirement was created as part 
of the Exchange program, and was not part of the original tax credit application for the 
Development.  Due to the emergency need for immediate release of the Exchange funds, specific 
rules were not developed prior to the drafting of Exchange documents.  Subsequently, a section 
regarding the SRA was added to the rules in 2014, and in 2015, the Department’s rules clarified 
in 10 TAC 10.404(d)(1) that net cash flow includes proceeds from refinancing or other fundraising 
from a development.  

On October 26, 2020, the Department received a request to execute a Subordination Agreement 
as part of a refinance of the current FHA 221(d)(4) loan with a new FHA 223(f) loan for the 
Development.  The Development’s current loan is a HUD insured Note in the original amount of 
$9,054,700, with a 4.23% interest rate, with monthly payments of principal and interest of 
$39,513, or an annual debt service of $474,156 that excludes the Mortgage Insurance Premium 
(MIP), and a 40-year term.  According to the 2019 audited financials for the Owner, the note 
matures on March 1, 2052.  Based on the 2019 Annual Owner’s Financial Report, the 
Development generated $342,411.93 in operating cash flow after an annual debt service 
payment of $511,924.74, resulting in a 1.67 Debt Coverage Ratio (DCR).  To date, the Owner has 
complied annually with funding the SRA with 20% of the surplus cash released by HUD.  On 
November 10, 2020, the Development Owner provided a copy of their loan application and a 
term sheet dated August 18, 2020.  The information provided identifies the outstanding balance 
of the current loan as $8,668,335, and the proposed new loan amount is $19,715,200, resulting 
in a $10,624,841 net cash payment available to the borrower after all loan costs are considered.  
The new loan is proposed to have a 2.30% interest rate, and 35-year term.  Based on this 
information, the new annual debt service with the MIP would be $869,911.04, an increase of 
$357,986.30 from the reported 2019 debt service.  Based on this information, the Development 
would not be feasible with the proposed new debt, which would be $15,574.37 more than the 
2019 cash flow identified on the 2019 AOFR.  Therefore, to determine if the proposed new debt 
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would be feasible, staff requested and received a 12-month trailing operating statement.  Based 
on the operating history from November 1, 2019, through October 31, 2020, the Development 
generated $1,030,719 in Net Operating Income (NOI), which would result in a 1.18 DCR at the 
proposed debt service.        

Since the term sheet identifies a cash out payment in the amount of $10,624,841 as part of the 
refinance, the Owner was advised that the Special Reserve Account must be funded in 
accordance with 10 TAC §10.404(d)(1), as the cash out is considered part of the net cash flow 
required under the Subaward Agreement.  However, the Owner disputed this requirement, and 
in a letter dated November 25, 2020, submitted a request to the Executive Director for an appeal 
of staff’s determination.  In a letter dated December 9, 2020, the Executive Director notified the 
Owner that staff’s determination that the SRA must be funded from the cash flow from the 
refinancing was sustained.  The Executive Director also advised the Owner that if they were not 
satisfied with the determination, an appeal could be submitted in writing directly to the Board 
within seven days from the date of the letter in accordance with 10 TAC §1.7(f).  In a letter dated 
December 16, 2020, the Owner submitted a written request to the Board to appeal the decision 
of staff and the Executive Director.   

The Owner states that 10 TAC §10.404(d) was established in 2014 to address perceived over 
funding of tax credits and/or excess cash flow generated by developments at cost certification 
and that it initially provided for the industry an accepted standard definition of net cash flow as 
being funds available from operations related to the collection of rents less operating expenses 
and debt service.  However, staff notes that deposits into the Special Reserve Account to address 
overfunding for Exchange developments at cost certification was also an option but was not 
necessary for this Development.  The Owner asserts that the Development was a 2007 Housing 
Tax Credit (HTC) Application that received a 2008 forward commitment, and therefore, is not 
subject to the current definition of net cash flow in 10 TAC §10.404(d).  The Owner states that 
the Subaward Agreement does not define net cash flow, but that Exhibit G to the Agreement 
prescribes the schedule for calculating net cash flow to only include operating functions, not 
refinancing or fundraising activities.  However, staff notes that Exhibit G was used to report on 
the quarterly performance of the development and was not to be considered a full accounting of 
cash flow, which is reflected separately in the required annual audited financial statements.  The 
Owner also states that the 2007 QAP does not define net cash flow but that it is defined in the 
2007 Real Estate Analysis Rules as funds available from operations after all expenses and debt 
service required to be paid has been considered.  The Owner also contends that the Subaward 
Agreement and all other Department documents are subordinate the HUD’s Regulatory 
Agreement that defines excess cash flow that could be disbursed or transferred into the SRA.  
However, it should be noted that, while HUD limits the amount of operating cash flow that is 
released, HUD does not limit the use of excess cash  from a refinance. 

Additionally, while the QAP and Exchange documents do not define net cash flow, cash flow is an 
accounting term, as reflected in the statement of cash flow in the audited financial statements 
for the Development, which includes proceeds from operations, financing activities, and 
investment activities.  For purposes of the Real Estate Analysis Rules, this term refers to cash flow 
from operations, as cash flow from financing activities is considered separately as part of the 
evaluation of the sources and uses.  In the case of this refinance, after all uses for the 
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Development are considered, there will be a net cash flow from financing activities in the amount 
of $10,624,841, which staff believes should be considered for purposes of the Special Reserve 
Account and would result in a deposit of $2,124,968.  

Furthermore, staff advised the Owner that while the original rules did not specify that cash from 
refinancing is part of net cash flow, the proposed refinance will increase the amount of debt 
service, which is included as part of the operating cash flow definition in §1.31(b)(3) of the 2007 
REA Rules.  Therefore, the addition of this language to 10 TAC §10.404(d)(1) was not a new 
requirement, but merely a clarification of the Department’s existing position as to the meaning 
of “funds available from operations after all expenses and debt service required to be paid have 
been considered.”  If only cash flow from operating activities is to be considered for purposes of 
the Special Reserve Account, it should be noted that 20% of the lost operating cash flow as a 
result of the increased debt service would result in $2,219,515 not being deposited into the 
Special Reserve Account over the approximately 31 years left on the term of the LURA, which 
terminates on December 31, 2051, which is prior to the March 1, 2052, maturity date of the 
current loan.  This amount exceeds 20% of the excess cash proceeds from this refinance.  
Therefore, since the cash out payment from the refinance affects the debt service, it has an 
impact on the net cash flow from operations and is subject to the SRA funding requirement.  It 
should also be noted that there have been other Exchange developments that have refinanced 
with a cash out payment, and the owners have complied with funding the SRA.  

Staff recommends the Board deny the appeal.  
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Writer’s direct dial: (512) 475-3296 
Email: bobby.wilkinson@tdhca.state.tx.us  

 
 

Terri L. Anderson 
Villas on Raiford Carrollton Senior Housing, LLC 
1100 Raiford Rd 
Carrollton, TX  75007  
Via Email Transmission:  terri_l_anderson@msn.com 
 
 RE: REQUEST FOR APPEAL FOR VILLAS ON RAIFORD (THE DEVELOPMENT) 

HTC #07303/08096, AND EXCHANGE #15090009913 
 
Dear Ms. Anderson:   
 

The Texas Department of Housing and Community Affairs received your letter dated November 
25, 2020, regarding the Development.  In your letter, you request an appeal in accordance with 10 TAC 
1.7(e) of staff’s determination sent November 20, 2020, regarding 10 TAC §10.404(d)(1) that states: 
 

Proceeds from any refinancing or other fund raising from the Development will be considered net 
cash flow for purposes of funding the Special Reserve Account unless otherwise approved by the 
Department. 
 
 Staff determined that cash flow includes proceeds from the refinancing of the Development and 

that the required percentage of cash flow must be deposited into the Special Reserve Account.  You state 
that, in accordance with the Subaward Agreement, the Development is subject to the rules under the 
QAP in effect for the year in which the Tax Credits were awarded.  You state that cash flow is not defined 
in the 2007 QAP or in Section 8.3 of the Subaward Agreement, but that it is defined in §1.31(b)(3) the 
2007 Real Estate Analysis (REA) Rules as “funds available from operations after all expenses and debt 
service required to the paid has been considered.”  Since the section noted above was not added to the 
Department’s rules until 2015, and also was not part of the original definition of Special Reserve that 
was added to the rules in 2014, you assert that it does not apply to this Development.  You state 
furthermore that the Tax Credit Exchange Proceeds awarded to the Development are subordinate to the 
FHA 221(d)(4) loan that preclude the uses of proceeds to fund reserve accounts.   
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While the original rules may not have specified that cash from refinancing is part of cash flow, 

the proposed refinance will increase the amount of the debt service, which is part of the cash flow 
definition that you referenced from §1.31(b)(3) the 2007 REA Rules. Furthermore, it appears to me that 
the addition to 10 TAC §10.404(d)(1) of the language regarding refinancing merely clarified the 
Department’s existing position as to the meaning of “funds available from operations after all expenses 
and debt service required to be paid have been considered”, rather than added a new requirement. 
Therefore, I sustain staff’s determination that cash flow includes proceeds from the refinancing and that 
the required percentage of cash flow must be deposited into the Special Reserve Account.   

 
Though I am in agreement with staff on this issue, if you are not satisfied with this determination, 

you may appeal in writing directly to the Board in accordance with 10 TAC §1.7(f).  The appeal must be 
submitted in writing within seven calendar days from the date of this letter.   
       
 Sincerely, 
             
 
 

Bobby Wilkinson 
Executive Director 
 

         
 
BW/lac 
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§1.31 General Provisions 
(a) Purpose. The Rules in this subchapter apply to the underwriting, market analysis, appraisal, 

environmental site assessment, property condition assessment, and reserve for replacement standards 
employed by the Texas Department of Housing and Community Affairs (the "Department" or "TDHCA"). 
This chapter provides rules for the underwriting review of an affordable housing development's financial 
feasibility and economic viability that ensures the most efficient allocation of resources while promoting 
and preserving the public interest in ensuring the long-term health of the Department’s portfolio. In 
addition, this chapter guides the underwriting staff in making recommendations to the Executive Award 
and Review Advisory Committee ("the Committee"), Executive Director, and TDHCA Governing Board 
("the Board") to help ensure procedural consistency in the determination of Development feasibility 
(§§2306.0661(f) and 2306.6710(d), Texas Government Code). Due to the unique characteristics of each 
development the interpretation of the rules and guidelines described in this subchapter is subject to the 
discretion of the Department and final determination by the Board.  

(b) Definitions. Many of the terms used in this subchapter are defined in the Department's Housing 
Tax Credit Program Qualified Allocation Plan and Rules, known as the "QAP", as proposed. Those terms 
that are not defined in the QAP or which may have another meaning when used in subchapter B of this 
title, shall have the meanings set forth in this subsection unless the context clearly indicates otherwise.  

(1) Affordable Housing--Housing that has been funded through one or more of the Department's 
programs or other local, state or federal programs or has at least one unit that is restricted in the rent 
that can be charged either by a Land Use Restriction Agreement or other form of Deed Restriction.  

(2) Bank Trustee--A bank authorized to do business in this state, with the power to act as 
trustee.  

(3) Cash Flow--The funds available from operations after all expenses and debt service required 
to be paid has been considered.  

(4) Credit Underwriting Analysis Report--Sometimes referred to as the "Report." A decision 
making tool used by the Department and Board containing a synopsis and reconciliation of the 
application information submitted by the Applicant. 

(5) Comparable Unit--A Unit, when compared to the subject Unit, similar in overall condition, 
unit amenities, utility structure, and common amenities, and  

(A) for purposes of calculating the inclusive capture rate targets the same population and is 
likely to draw from the same demand pool; 

(B) for purposes of estimating the Restricted Market Rent targets the same population and is 
similar in net rentable square footage and number of bedrooms; or  

(C) for purposes of estimating the subject Unit market rent does not have any income or rent 
restrictions and is similar in net rentable square footage and number of bedrooms.  

(6) Contract Rent--Maximum Rent Limits based upon current and executed rental assistance 
contract(s), typically with a federal, state or local governmental agency.  
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(7) DCR--Debt Coverage Ratio. Sometimes referred to as the "Debt Coverage" or "Debt Service 
Coverage." A measure of the number of times loan principal and interest are covered by Net Operating 
Income.  

(8) Development--Sometimes referred to as the "Subject Development." Multi-unit residential 
housing that meets the affordability requirements for and requests or has received funds from one or 
more of the Department's sources of funds.  

(9) EGI--Effective Gross Income. The sum total of all sources of anticipated or actual income for 
a rental Development less vacancy and collection loss, leasing concessions, and rental income from 
employee-occupied units that is not anticipated to be charged or collected.  

(10) ESA--Environmental Site Assessment. An environmental report that conforms with the 
Standard Practice for Environmental Site Assessments: Phase I Assessment Process (ASTM Standard 
Designation: E 1527) and conducted in accordance with the Department's Environmental Site Assessment 
Rules and Guidelines in §1.35 of this subchapter as it relates to a specific Development.  

(11) First Lien Lender--A lender whose lien has first priority.  
(12) Gross Program Rent--Sometimes called the "Program Rents." Maximum Rent Limits based 

upon the tables promulgated by the Department's division responsible for compliance by program and by 
county or Metropolitan Statistical Area ("MSA") or Primary Metropolitan Statistical Area ("PMSA").  

(13) Market Analysis--Sometimes referred to as "Market Study." An evaluation of the economic 
conditions of supply, demand and rental rates or pricing conducted in accordance with the Department's 
Market Analysis Rules and Guidelines in §1.33 of this subchapter as it relates to a specific Development.  

(14) Market Rent--The unrestricted rent concluded by the Market Analyst for a particular unit 
type and size after adjustments are made to rents charged by owners of Comparable Units.  

(15) NOI--Net Operating Income. The income remaining after all operating expenses, including 
replacement reserves and taxes have been paid.  

(16) Primary Market--Sometimes referred to as "Primary Market Area" or "Submarket” or “PMA”. 
The area defined by the Qualified Market Analyst as described in §1.33(d)(8) of this title from which a 
proposed or existing Development is most likely to draw the majority of its prospective tenants or 
homebuyers.  

(17) PCA--Property Condition Assessment. Sometimes referred to as "Physical Needs Assessment," 
"Project Capital Needs Assessments," "Property Condition Report," or "Property Work Write-Up." An 
evaluation of the physical condition of the existing property and evaluation of the cost of rehabilitation 
conducted in accordance with the Department's Property Condition Assessment Rules and Guidelines in 
§1.36 of this title as it relates to a specific Development.  

(18) Rent Over-Burdened Households--Non-elderly households paying more than 35% of gross 
income towards total housing expenses (unit rent plus utilities) and elderly households paying more than 
40% of gross income towards total housing expenses.  

(19) Reserve Account--An individual account:  
(A) Created to fund any necessary repairs for a multifamily rental housing development; and  
(B) Maintained by a First Lien Lender or Bank Trustee.  

(20) Restricted Market Rent--The restricted rent concluded by the Market Analyst for a 
particular unit type and size after adjustments are made to rents charged by owners of Comparable 
Units with the same rent and income restrictions. 

(21) Secondary Market--Sometimes referred to as “Secondary Market Area”. The area defined by 
the Qualified Market Analyst as described in §1.33(d)(7) of this title. 

(22) Supportive Housing--Sometimes referred to as "Transitional Housing." Rental housing 
intended solely for occupancy by individuals or households transitioning from homelessness or abusive 
situations to permanent housing and typically consisting primarily of efficiency units.  

(23) Sustaining Occupancy--The occupancy level at which rental income plus secondary income 
is equal to all operating expenses and mandatory debt service requirements for a Development.  

(24) TDHCA Operating Expense Database--Sometimes referred to as "TDHCA Database." A 
consolidation of recent actual operating expense information collected through the Department's Annual 
Owner Financial Certification process and published on the Department's web site.  

(25) Underwriter--The author(s), as evidenced by signature, of the Credit Underwriting Analysis 
Report.  

(26) Unstabilized Development-- A Development with Comparable Units that has been approved 
for funding by the TDHCA Board or is currently under construction or has not maintained a 90% 
occupancy level for at least 12 consecutive months following construction completion. 

(27) Utility Allowance--The estimate of tenant-paid utilities, based either on the most current 
HUD Form 52667, "Section 8, Existing Housing Allowance for Tenant-Furnished Utilities and Other 
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Services," provided by the local entity responsible for administering the HUD Section 8 program with 
most direct jurisdiction over the majority of the buildings existing or a documented estimate from the 
utility provider proposed in the Application. Documentation from the local utility provider to support an 
alternative calculation can be used to justify alternative Utility Allowance conclusions but must be 
specific to the Subject Development and consistent with the building plans provided.  

(28) Work Out Development--A financially distressed Development seeking a change in the 
terms of Department funding or program restrictions based upon market changes. 

(c) Appeals. Certain programs contain express appeal options.  Where not indicated, 10 Tex. Admin. 
Code §§1.7 and 1.8 include general appeal procedures.  In addition, the Department encourages the use 
of Alternative Dispute Resolution methods as outlined in 10 TAC §1.17.  
 

§1.32 Underwriting Rules and Guidelines 
(a) General Provisions. The Department Governing Board has authorized the development of these 

rules under its authority under §2306.148, Texas Government Code.  The rules provide a mechanism to 
produce consistent information in the form of an Underwriting Report to provide interested parties 
information the Board relies upon in balancing the desire to assist as many Texans as possible by 
providing no more financing than necessary and have independent verification that Developments are 
economically feasible. The Report generated in no way guarantees or purports to warrant the actual 
performance, feasibility, or viability of the Development by the Department.  

(b) Report Contents. The Report provides an organized and consistent synopsis and reconciliation of 
the application information submitted by the Applicant.  

(c) Recommendations in the Report. The conclusion of the Report includes a recommended award 
of funds or allocation of Tax Credits based on the lesser amount calculated by the program limit method 
(if applicable), gap/DCR method, or the amount requested by the Applicant as further described in 
paragraphs (1) - (3) of this subsection, and states any feasibility conditions to be placed on the award.  

(1) Program Limit Method. For Developments requesting Housing Tax Credits, this method is 
based upon calculation of Eligible Basis after applying all cost verification measures and program limits 
as described in this section. The Applicable Percentage used is as defined in the QAP. For Developments 
requesting funding through a Department program other than Housing Tax Credits, this method is based 
upon calculation of the funding limit based on current program rules at the time of underwriting.  

(2) Gap/DCR Method. This method evaluates the amount of funds needed to fill the gap created 
by total development cost less total non-Department-sourced funds or Tax Credits. In making this 
determination, the Underwriter resizes any anticipated deferred developer fee down to zero before 
reducing the amount of Department funds or Tax Credits. In the case of Housing Tax Credits, the 
syndication proceeds needed to fill the gap in permanent funds are divided by the syndication rate to 
determine the amount of Tax Credits. In making this determination, the Department adjusts the 
permanent loan amount and/or any Department-sourced loans, as necessary, such that it conforms to 
the DCR standards described in this section.  

(3) The Amount Requested. The amount of funds that is requested by the Applicant as reflected 
in the application documentation.  

(d) Operating Feasibility. The operating financial feasibility of Developments funded by the 
Department is tested by adding total income sources and subtracting vacancy and collection losses and 
operating expenses to determine Net Operating Income. This Net Operating Income is divided by the 
annual debt service to determine the Debt Coverage Ratio. The Underwriter characterizes a 
Development as infeasible from an operational standpoint when the Debt Coverage Ratio does not meet 
the minimum standard set forth in paragraph (4)(D) of this subsection. The Underwriter may choose to 
make adjustments to the financing structure, such as lowering the debt and increasing the deferred 
developer fee that could result in a re-characterization of the Development as feasible based upon 
specific conditions set forth in the Report.  

(1) Income. In determining the Year 1 proforma, theThe Underwriter evaluates the 
reasonableness of the Applicant's income estimate by determining the appropriate rental rate per unit 
based on contract, program and market factors. Miscellaneous income and vacancy and collection loss 
limits as set forth in subparagraphs (B) and (C) of this paragraph, respectively, are applied unless well-
documented support is provided.  

(A) Rental Income. The Program Rent less Utility Allowances or Market Rent or Restricted 
Market Rent or Contract Rent is utilized by the Underwriter in calculating the rental income for 
comparison to the Applicant's estimate in the application. Where multiple programs are funding the 
same units, Contract Rents are used, if applicable. If Contract Rents do not apply, the lowest Program 
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Rents less Utility Allowance ("net Program Rent") or Market Rents or Restricted Market Rent, as 
determined by the Market Analysis that are lower than the net Program Rents, are utilized.  

(i) Market Rents. The Underwriter reviews the attribute adjustment matrix of 
Comparable Units by unit size provided by the Market Analyst and determines if the adjustments and 
conclusions made are reasoned and well documented. The Underwriter uses the Market Analyst's 
conclusion of adjusted Market Rent by unit, as long as the proposed Market Rent is reasonably justified 
and does not exceed the highest existing unadjusted market comparable rent. Random checks of the 
validity of the Market Rents may include direct contact with the comparable properties. The Market 
Analyst's attribute adjustment matrix should include, at a minimum, adjustments for location, size, 
amenities, and concessions as more fully described in §1.33 of this title.  

(ii) Restricted Market Rent. The Underwriter reviews the attribute adjustment matrix of 
Comparable Units by unit size and income and rent restrictions provided by the Market Analyst and 
determines if the adjustments and conclusions made are reasoned and well documented. The 
Underwriter uses the Market Analyst's conclusion of adjusted Restricted Market Rent by unit, as long as 
the proposed Restricted Market Rent is reasonably justified and does not exceed the highest existing 
unadjusted market comparable restricted rent. Random checks of the validity of the Restricted Market 
Rents may include direct contact with the comparable properties. The Market Analyst's Attribute 
Adjustment Matrix should include, at a minimum, adjustments for location, size, amenities, and 
concessions as more fully described in §1.33 of this title. 

(iii) Program Rents less Utility Allowance. The Underwriter reviews the Applicant's 
proposed rent schedule and determines if it is consistent with the representations made in the 
remainder of the application. The Underwriter uses the Program Rents as promulgated by the 
Department's division responsible for compliance for the year that is most current at the time the 
underwriting begins. When underwriting for a simultaneously funded competitive round, all of the 
applications are underwritten with the rents promulgated for the same year. Program Rents are reduced 
by the Utility Allowance. The Utility Allowance figures used are determined based upon what is 
identified in the application by the Applicant as being a utility cost paid by the tenant and upon other 
consistent documentation provided in the application.  

(I) Units must be individually metered for all utility costs to be paid by the tenant.  
(II) Gas utilities are verified on the building plans and elsewhere in the application 

when applicable.  
(III) Trash allowances paid by the tenant are rare and only considered when the 

building plans allow for individual exterior receptacles.  
(IV) Refrigerator and range allowances are not considered part of the tenant-paid 

utilities unless the tenant is expected to provide their own appliances, and no eligible appliance costs 
are included in the development cost breakdown.  

(iv) Contract Rents. The Underwriter reviews submitted rental assistance contracts to 
determine the Contract Rents currently applicable to the Development. Documentation supporting the 
likelihood of continued rental assistance is also reviewed. The underwriting analysis will take into 
consideration the Applicant's intent to request a Contract Rent increase. At the discretion of the 
Underwriter, the Applicant proposed rents may be used in the underwriting analysis with the 
recommendations of the Report conditioned upon receipt of final approval of such increase.  

(B) Miscellaneous Income. All ancillary fees and miscellaneous secondary income, including 
but not limited to late fees, storage fees, laundry income, interest on deposits, carport rent, washer and 
dryer rent, telecommunications fees, and other miscellaneous income, are anticipated to be included in 
a $5 to $15 per unit per month range. Exceptions may be made at the discretion of the Underwriter for 
garage income, pass-through utility payments, pass-through water, sewer and trash payments, cable 
fees, congregate care/assisted living/elderly facilities, and child care facilities.  

(i) Exceptions must be justified by operating history of existing comparable properties.  
(ii) The Applicant must show that the tenant will not be required to pay the additional 

fee or charge as a condition of renting an apartment unit and must show that the tenant has a 
reasonable alternative.  

(iii) The Applicant's operating expense schedule should reflect an offsetting cost 
associated with income derived from pass-through utility payments, pass-through water, sewer and trash 
payments, and cable fees.  

(iv) Collection rates of exceptional fee items will generally be heavily discounted.  
(v) If the total secondary income is over the maximum per unit per month limit, any cost 

associated with the construction, acquisition, or development of the hard assets needed to produce an 
additional fee may also need to be reduced from Eligible Basis for Tax Credit Developments as they may, 
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in that case, be considered to be a commercial cost rather than an incidental to the housing cost of the 
Development.  

(C) Vacancy and Collection Loss. The Underwriter uses a vacancy rate of 7.5% (5% vacancy 
plus 2.5% for collection loss) unless the Market Analysis reflects a higher or lower established vacancy 
rate for the area. Elderly and 100% project-based rental subsidy Developments and other well 
documented cases may be underwritten at a combined 5% at the discretion of the Underwriter if the 
historical performance reflected in the Market Analysis is consistently higher than a 95% occupancy rate.  

(D) Effective Gross Income. The Underwriter independently calculates EGI. If the EGI figure 
provided by the Applicant is within 5% of the EGI figure calculated by the Underwriter, the Applicant's 
figure is characterized as reasonable in the Report; however, for purposes of calculating DCR the 
Underwriter will maintain and use its independent calculation unless the Applicant's proforma meets the 
requirements of paragraph (3) of this subsection.  

(2) Expenses. In determining the Year 1 proforma, the Underwriter evaluates the reasonableness 
of the Applicant's expense estimate by line item comparisons based upon the specifics of each 
transaction, including the type of Development, the size of the units, and the Applicant's expectations as 
reflected in their proforma. Historical stabilized certified or audited financial statements of the 
Development or Third Party quotes specific to the Development will reflect the strongest data points to 
predict future performance. The Department's database of property in the same location or region as the 
proposed Development also provides heavily relied upon data points. Data from the Institute of Real 
Estate Management's (IREM) most recent Conventional Apartments-Income/Expense Analysis book for the 
proposed Development's property type and specific location or region may be referenced. In some cases 
local or project-specific data such as Public Housing Authority ("PHA") Utility Allowances and property 
tax rates are also given significant weight in determining the appropriate line item expense estimate. 
Finally, well documented information provided in the Market Analysis, the application, and other sources 
may be considered.  

(A) General and Administrative Expense. General and Administrative Expense includes all 
accounting fees, legal fees, advertising and marketing expenses, office operation, supplies, and 
equipment expenses. The underwriting tolerance level for this line item is 20%.  

(B) Management Fee. Management Fee is paid to the property management company to 
oversee the effective operation of the property and is most often based upon a percentage of Effective 
Gross Income as documented in the management agreement contract. Typically, 5% of the Effective 
Gross Income is used, though higher percentages for rural transactions that are consistent with the 
TDHCA Database can be concluded. Percentages as low as 3% may be utilized if documented by a fully 
executed management contract agreement with an acceptable management company. The Underwriter 
will require documentation for any percentage difference from the 5% of the Effective Gross Income 
standard. 

(C) Payroll and Payroll Expense. Payroll and Payroll Expense includes all direct staff payroll, 
insurance benefits, and payroll taxes including payroll expenses for repairs and maintenance typical of a 
conventional development. It does not, however, include direct security payroll or additional supportive 
services payroll. The underwriting tolerance level for this line item is 10%.  

(D) Repairs and Maintenance Expense. Repairs and Maintenance Expense includes all repairs 
and maintenance contracts and supplies. It should not include extraordinary capitalized expenses that 
would result from major renovations. Direct payroll for repairs and maintenance activities are included 
in payroll expense. The underwriting tolerance level for this line item is 20%.  

(E) Utilities Expense (Gas & Electric). Utilities Expense includes all gas and electric energy 
expenses paid by the owner. It includes any pass-through energy expense that is reflected in the EGI. 
The underwriting tolerance level for this line item is 30%.  

(F) Water, Sewer and Trash Expense. Water, Sewer and Trash Expense includes all water, 
sewer and trash expenses paid by the owner. It would also include any pass-through water, sewer and 
trash expense that is reflected in the EGI. The underwriting tolerance level for this line item is 30%.  

(G) Insurance Expense. Insurance Expense includes any insurance for the buildings, 
contents, and liability but not health or workman's compensation insurance. The underwriting tolerance 
level for this line item is 30%.  

(H) Property Tax. Property Tax includes all real and personal property taxes but not payroll 
taxes. The underwriting tolerance level for this line item is 10%.  

(i) The per unit assessed value will be calculated based on the capitalization rate 
published on the county taxing authority's website. If the county taxing authority does not publish a 
capitalization rate on the internet, a capitalization rate of 10% will be used or comparable assessed 
values may be used in evaluating this line item expense.  

 2007 Real Estate Analysis Rules 
Page 5 of 24 



2007 Real Estate Analysis Rules  

273 
274 
275 
276 
277 
278 
279 
280 
281 
282 
283 
284 
285 
286 
287 
288 
289 
290 
291 
292 
293 
294 
295 
296 
297 
298 
299 
300 
301 
302 
303 
304 
305 
306 
307 
308 
309 
310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 
330 

(ii) Property tax exemptions or proposed payment in lieu of tax agreement (PILOT) must 
be documented as being reasonably achievable if they are to be considered by the Underwriter. At the 
discretion of the Underwriter, a property tax exemption that meets known federal, state and local laws 
may be applied based on the tax-exempt status of the Development Owner and its Affiliates.  

(I) Reserves. Reserves include annual reserve for replacements of future capitalizable 
expenses as well as any ongoing additional operating reserve requirements. The Underwriter includes 
minimum reserves of $250 per unit for new construction and $300 per unit for all other Developments. 
The Underwriter may require an amount above $300 for Developments other than new construction 
based on information provided in the PCA. Higher levels of reserves also may be used if they are 
documented in the financing commitment letters.  

(J) Other Expenses. The Underwriter will include other reasonable and documented 
expenses, not including depreciation, interest expense, lender or syndicator's asset management fees, or 
other ongoing partnership fees. Lender or syndicator's asset management fees or other ongoing 
partnership fees also are not considered in the Department's calculation of debt coverage. The most 
common other expenses are described in more detail in clauses (i) - (iv) of this subparagraph.  

(i) Supportive Services Expense. Supportive Services Expense includes the documented 
cost to the owner of any non-traditional tenant benefit such as payroll for instruction or activities 
personnel. The Underwriter will not evaluate any selection points for this item. The Underwriter's 
verification will be limited to assuring any anticipated costs are included. For all transactions supportive 
services expenses are considered in calculating the Debt Coverage Ratio.  

(ii) Security Expense. Security Expense includes contract or direct payroll expense for 
policing the premises of the Development. The Applicant's amount is typically accepted as provided. The 
Underwriter will require documentation of the need for security expenses that exceed 50% of the 
anticipated payroll expense estimate discussed in subparagraph (C) of this paragraph.  

(iii) Compliance Fees. Compliance fees include only compliance fees charged by TDHCA. 
The Department's charge for a specific program may vary over time; however, the Underwriter uses the 
current charge per unit per year at the time of underwriting. For all transactions compliance fees are 
considered in calculating the Debt Coverage Ratio.  

(iv) Cable Television Expense. Cable Television Expense includes fees charged directly 
to the owner of the Development to provide cable services to all units. The expense will be considered 
only if a contract for such services with terms is provided and income derived from cable television fees 
is included in the projected EGI. Cost of providing cable television in only the community building should 
be included in General and Administrative Expense as described in subparagraph (A) of this paragraph.  

(K) The Department will communicate with and allow for clarification by the Applicant when 
the overall expense estimate is over 5% greater or less than the Underwriter's estimate. In such a case, 
the Underwriter will inform the Applicant of the line items that exceed the tolerance levels indicated in 
this paragraph, but may request additional documentation supporting some, none or all expense line 
items. If an acceptable rationale for the difference is not provided, the discrepancy is documented in 
the Report and the justification provided by the Applicant and the countervailing evidence supporting 
the Underwriter's determination is noted. If the Applicant's total expense estimate is within 5% of the 
final total expense figure calculated by the Underwriter, the Applicant's figure is characterized as 
reasonable in the Report; however, for purposes of calculating DCR the Underwriter will maintain and 
use its independent calculation unless the Applicant's Year 1 proforma meets the requirements of 
paragraph (3) of this subsection.  

(3) Net Operating Income. NOI is the difference between the EGI and total operating expenses. 
If the Year 1 NOI figure provided by the Applicant is within 5% of the Year 1 NOI figure calculated by the 
Underwriter, the Applicant's figure is characterized as reasonable in the Report; however, for purposes 
of calculating the Year 1 DCR the Underwriter will maintain and use his independent calculation of NOI 
unless the Applicant's Year 1 EGI, Year 1 total expenses, and Year 1 NOI are each within 5% of the 
Underwriter's estimates.  

(4) Debt Coverage Ratio. Debt Coverage Ratio is calculated by dividing Net Operating Income by 
the sum of loan principal and interest for all permanent sources of funds. Loan principal and interest, or 
"Debt Service," is calculated based on the terms indicated in the submitted commitments for financing. 
Terms generally include the amount of initial principal, the interest rate, amortization period, and 
repayment period. Unusual financing structures and their effect on Debt Service will also be taken into 
consideration.  

(A) Interest Rate. The interest rate used should be the rate documented in the commitment 
letter.  
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(i) Commitments indicating a variable rate must provide a detailed breakdown of the 
component rates comprising the all-in rate. The commitment must also state the lender's underwriting 
interest rate, or the Applicant must submit a separate statement executed by the lender with an 
estimate of the interest rate as of the date of the statement.  

(ii) The maximum rate allowed for a competitive application cycle is evaluated by the 
Director of the Department's division responsible for Credit Underwriting Analysis Reports and posted to 
the Department's web site prior to the close of the application acceptance period. Historically this 
maximum acceptable rate has been at or below the average rate for 30-year U.S. Treasury Bonds plus 
400 basis points.  

(B) Amortization Period. The Department generally requires an amortization of not less than 
30 years and not more than 50 years or an adjustment to the amortization structure is evaluated and 
recommended. In non-Tax Credit transactions a lesser amortization period may be used if the 
Department's funds are fully amortized over the same period.  

(C) Repayment Period. For purposes of projecting the DCR over a 30-year period for 
Developments with permanent financing structures with balloon payments in less than 30 years, the 
Underwriter will carry forward Debt Service calculated based on a full amortization and the interest rate 
stated in the commitment.  

(D) Acceptable Debt Coverage Ratio Range. The acceptable Year 1 DCR range for all priority 
or foreclosable lien financing plus the Department's proposed financing falls between a minimum of 1.15 
to a maximum of 1.35. HOPE VI and USDA Rural Development transactions may underwrite to a DCR less 
than 1.15 based upon documentation of acceptance from the lender.  

(i) For Developments other than HOPE VI and USDA Rural Development transactions, if 
the DCR is less than the minimum, the recommendations of the Report are conditioned upon a reduced 
debt service and the Underwriter will make adjustments to the assumed financing structure in the order 
presented in subclauses (I) - (III) of this clause.  

(I) A reduction of the interest rate or an increase in the amortization period for 
TDHCA funded loans;  

(II) A reclassification of TDHCA funded loans to reflect grants, if permitted by 
program rules;  

(III) A reduction in the permanent loan amount for non-TDHCA funded loans based 
upon the rates and terms in the permanent loan commitment letter as long as they are within the ranges 
in subparagraphs (A) and (B) of this paragraph.  

(ii) If the DCR is greater than the maximum, the recommendations of the Report are 
conditioned upon an increase in the debt service and the Underwriter will make adjustments to the 
assumed financing structure in the order presented in subclauses (I) - (III) of this clause.  

(I) A reclassification of TDHCA funded grants to reflect loans, if permitted by 
program rules;  

(II) An increase in the interest rate or a decrease in the amortization period for 
TDHCA funded loans;  

(III) An increase in the permanent loan amount for non-TDHCA funded loans based 
upon the rates and terms in the permanent loan commitment letter as long as they are within the ranges 
in subparagraphs (A) and (B) of this paragraph.  

(iii) For Housing Tax Credit Developments, a reduction in the recommended Tax Credit 
allocation may be made based on the gap/DCR method described in subsection (c)(2) of this section.  

(iv) Although adjustments in Debt Service may become a condition of the Report, future 
changes in income, expenses, and financing terms could allow for an acceptable DCR.  

(5) Long Term Proforma. The Underwriter will create a 30-year operating proforma.  
(A) The base year projection utilized is the Underwriter's Year 1 EGI, Year 1 operating 

expenses, and Year 1 NOI unless the Applicant's Year 1 EGI, Year 1 total operating expenses, and Year 1 
NOI are each within 5% of the Underwriter's estimates.  

(B) A 3% annual growth factor is utilized for income and a 4% annual growth factor is utilized 
for expenses.  

(C) Adjustments may be made to the Long Term Proforma if sufficient support 
documentation is provided by the Applicant.  Support may include 

(i) documentation with terms for Project-based Rental Assistance or Operating Subsidy; 
(ii) a fully executed management contract with clear terms; 
(iii) documentation prepared and signed by the Central Appraisal District (CAD) with 

jurisdiction over the Development indicating the appraisal methodology consistently employed by the 
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CAD and a ten-year history, beginning with the Application year, of tax rates for each taxing district with 
jurisdiction over the Development; and 

(iv) required reserve for replacement schedule prepared and signed by the proposed 
permanent lender or equity provider.  In no instance will the reserve for replacement figure included in 
the Long Term Proforma be less than the minimum requirements as described in §1.37 of this title.  

(e) Development Costs. The Development's need for permanent funds and, when applicable, the 
Development's Eligible Basis is based upon the projected total development costs. The Department's 
estimate of the total development cost will be based on the Applicant's project cost schedule to the 
extent that it can be verified to a reasonable degree of certainty with documentation from the Applicant 
and tools available to the Underwriter. For new construction Developments, the Underwriter's total cost 
estimate will be used unless the Applicant's total development cost is within 5% of the Underwriter's 
estimate. In the case of a rehabilitation Development, the Underwriter may use a lower tolerance level 
due to the reliance upon the PCA. If the Applicant's total development cost is utilized and the Applicant's 
line item costs are inconsistent with documentation provided in the Application or program rules, the 
Underwriter may make adjustments to the Applicant's total cost estimate.  

(1) Acquisition Costs. The proposed acquisition price is verified with the fully executed site 
control document(s) for the entire proposed site.  

(A) Excess Land Acquisition. Where more land is being acquired than will be utilized for the 
site and the remaining acreage is not being utilized as permanent green space, the value ascribed to the 
proposed Development will be prorated from the total cost reflected in the site control document(s). An 
appraisal or tax assessment value may be tools that are used in making this determination; however, the 
Underwriter will not utilize a prorated value greater than the total amount in the site control 
document(s). 

(B) Identity of Interest Acquisitions.   
(i) The acquisition will be considered an identity of interest transaction when an Affiliate 

of, a Related Party to, or any owner at any level of the Development Team  
(I) is the current owner in whole or in part of the proposed property, or  
(II) was the owner in whole or in part of the proposed property during any period 

within the 36 months prior to the first day of the Application Acceptance Period. 
(ii) In all identity of interest transactions the Applicant is required to provide the 

additional documentation identified in §50.9(h)(7)(A) of this title to support the transfer price to be used 
in the underwriting analysis.   

(iii) In no instance will the acquisition cost utilized by the Underwriter exceed  
(I) the original acquisition cost listed in the submitted settlement statement or, if a 

settlement statement is not available, the original asset value listed in the most current audited 
financial statement for the identity of interest owner, or  

(II) the “as-is” value conclusion in the submitted appraisal.  
(C) Acquisition of Buildings for Tax Credit Properties. In order to make a determination of 

the appropriate building acquisition value, the Applicant will provide and the Underwriter will utilize an 
appraisal that meets the Department's Appraisal Rules and Guidelines as described in §1.34 of this title. 
The value of the improvements are the result of the difference between the as-is appraised value less 
the land value. The Underwriter may alternatively prorate the actual or identity of interest sales price 
based upon a lower calculated improvement value over the as-is value provided in the appraisal, so long 
as the resulting land value utilized by the Underwriter is not less than the land value indicated in the 
appraisal or tax assessment.  

(2) Off-Site Costs. Off-Site costs are costs of development up to the site itself such as the cost of 
roads, water, sewer and other utilities to provide the site with access. All off-site costs must be well 
documented and certified by a Third Party engineer on the required application form.  

(3) Site Work Costs. Project site work costs exceeding $9,000 per Unit must be well documented 
and certified by a Third Party engineer on the required application form. In addition, for Applicants 
seeking Tax Credits, documentation in keeping with §49.9(h)(6)(G) of this title will be utilized in 
calculating eligible basis.  

(4) Direct Construction Costs. Direct construction costs are the costs of materials and labor 
required for the building or rehabilitation of a Development.  

(A) New Construction. The Underwriter will use the Marshall and Swift Residential Cost 
Handbook and historical final cost certifications of all previous housing tax credit allocations to estimate 
the direct construction cost for a new construction Development. If the Applicant's estimate is more than 
5% greater or less than the Underwriter's estimate, the Underwriter will attempt to reconcile this 
concern and ultimately identify this as a cost concern in the Report.  
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(i) The "Average Quality" multiple, townhouse, or single family costs, as appropriate, 
from the Marshall and Swift Residential Cost Handbook, based upon the details provided in the 
application and particularly site and building plans and elevations will be used to estimate direct 
construction costs. If the Development contains amenities not included in the Average Quality standard, 
the Department will take into account the costs of the amenities as designed in the Development.  

(ii) If the difference in the Applicant's direct cost estimate and the direct construction 
cost estimate detailed in clause (i) of this subparagraph is more than 5%, the Underwriter shall also 
evaluate the direct construction cost of the Development based on acceptable cost parameters as 
adjusted for inflation and as established by historical final cost certifications of all previous housing tax 
credit allocations for:  

(I) the county in which the Development is to be located, or  
(II) if cost certifications are unavailable under subclause (I) of this clause, the 

uniform state service region in which the Development is to be located.  
(B) Rehabilitation Costs. In the case where the Applicant has provided a PCA which is 

inconsistent with the Applicant's figures as proposed in the development cost schedule, the Underwriter 
may request a supplement executed by the PCA provider supporting the Applicant's estimate and 
detailing the difference in costs. If said supplement is not provided or the Underwriter determines that 
the reasons for the initial difference in costs are not well-documented, the Underwriter utilizes the 
initial PCA estimations in lieu of the Applicant's estimates.  

(5) Contingency. All contingencies identified in the Applicant project cost schedule will be 
added to Contingency with the total limited to the guidelines detailed in this paragraph. Contingency is 
limited to a maximum of 5% of direct costs plus site work for new construction Developments and 10% of 
direct costs plus site work for rehabilitation Developments. For tax credit Developments, the percentage 
is applied to the sum of the eligible direct construction costs plus eligible site work costs in calculating 
the eligible contingency cost.  The Applicant's figure is used by the Underwriter if the figure is less than 
5%.  

(6) Contractor Fee. Contractor fees are limited at a total of 14%. The percentage is applied to 
the sum of the direct construction costs plus site work costs. For tax credit Developments, the 
percentages are applied to the sum of the eligible direct construction costs plus eligible site work costs 
in calculating the eligible contractor fees. For Developments also receiving financing from TX-USDA-RHS, 
the combination of builder's general requirements, builder's overhead, and builder's profit should not 
exceed the lower of TDHCA or TX-USDA-RHS requirements.  

(7) Developer Fee. Developer fee claimed must be proportionate to the work for which it is 
earned and consistent with §49.9(d)(6) of this title. 

(A) For Tax Credit Developments, the development cost associated with developer fees and 
Development Consultant (also known as Housing Consultant) fees included in Eligible Basis cannot exceed 
15% of the project's Total Eligible Basis less developer fees for developments proposing 50 units or more 
and 20% of the project's Total Eligible Basis less developer fees for developments proposing 49 units or 
less, as defined in the QAP. 

(B) In the case of a transaction requesting acquisition Tax Credits  
(i) the allocation of eligible developer fee in calculating rehabilitation/new construction 

Tax Credits will not exceed 15% of the rehabilitation/new construction basis less developer fees for 
developments proposing 50 units or more and 20% of the rehabilitation/new construction basis less 
developer fees for developments proposing 49 units or less, and 

(ii) no developer fee attributable to an identity of interest acquisition of the 
Development will be included in Eligible Basis.  

(C) For non-Tax Credit Developments, the percentage can be up to 15% but is based upon 
total development costs less the sum of the fee itself, land costs, the costs of permanent financing, 
excessive construction period financing described in paragraph (8) of this subsection, reserves, and any 
other identity of interest acquisition cost.  

(8) Financing Costs. Eligible construction period financing is limited to not more than one year's 
fully drawn construction loan funds at the construction loan interest rate indicated in the commitment. 
Any excess over this amount is removed to ineligible cost and will not be considered in the determination 
of developer fee.  

(9) Reserves. The Department will utilize the terms proposed by the syndicator or lender as 
described in the commitment letter(s) or the amount described in the Applicant's project cost schedule 
if it is within the range of two to six months of stabilized operating expenses less management fees plus 
debt service.  
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(10) Other Soft Costs. For Tax Credit Developments all other soft costs are divided into eligible 
and ineligible costs. Eligible costs are defined by Internal Revenue Code but generally are costs that can 
be capitalized in the basis of the Development for tax purposes. Ineligible costs are those that tend to 
fund future operating activities. The Underwriter will evaluate and accept the allocation of these soft 
costs in accordance with the Department's prevailing interpretation of the Internal Revenue Code. If the 
Underwriter questions the eligibility of any soft costs, the Applicant is given an opportunity to clarify and 
address the concern prior to removal from Eligible Basis.  

(f) Developer Capacity. The Underwriter will evaluate the capacity of the Person(s) accountable for 
the role of the Developer to determine their ability to secure financing and successfully complete the 
Development. The Department will review financial statements, and personal credit reports for those 
individuals anticipated to guarantee the completion of the Development.  

(1) Credit Reports. The Underwriter will characterize the Development as "high risk" if the 
Applicant, General Partner, Developer, anticipated Guarantor or Principals thereof have a credit score 
which reflects a 40% or higher potential default rate.  

(2) Financial Statements of Principals. The Applicant, Developer, any principals of the 
Applicant, General Partner, and Developer and any Person who will be required to guarantee the 
Development will be required to provide a signed and dated financial statement and authorization to 
release credit information in accordance with the Department's program rules.  

(A) Individuals. The Underwriter will evaluate and discuss financial statements for 
individuals in a confidential portion of the Report. The Development may be characterized as "high risk" 
if the Developer, anticipated Guarantor or Principals thereof is determined to have limited net worth or 
significant lack of liquidity.  

(B) Partnerships and Corporations. The Underwriter will evaluate and discuss financial 
statements for partnerships and corporations in the Report. The Development may be characterized as 
"high risk" if the Developer, anticipated Guarantor or Principals thereof is determined to have limited net 
worth or significant lack of liquidity.  

(C) If the Development is characterized as a high risk for either lack of previous experience 
as determined by the TDHCA division responsible for compliance or a higher potential default rate is 
identified as described in paragraph (1) or (2) of this subsection, the Report must condition any potential 
award upon the identification and inclusion of additional Development partners who can meet the 
Department's guidelines.  

(g) Other Underwriting Considerations. The Underwriter will evaluate numerous additional 
elements as described in subsection (b) of this section and those that require further elaboration are 
identified in this subsection.  

(1) Floodplains. The Underwriter evaluates the site plan, floodplain map, survey and other 
information provided to determine if any of the buildings, drives, or parking areas reside within the 100-
year floodplain. If such a determination is made by the Underwriter, the Report will include a condition 
that:  

(A) The Applicant must pursue and receive a Letter of Map Amendment (LOMA) or Letter of 
Map Revision (LOMR-F); or  

(B) The Applicant must identify the cost of flood insurance for the buildings and for the 
tenant's contents for buildings within the 100-year floodplain; or  

(C) The Development must be designed to comply with the QAP, as proposed.  
(2) The Underwriter will identify in the report any Developments funded or known and 

anticipated to be eligible for funding within one linear mile of the subject.  
(3) Supportive Housing. The unique development and operating characteristics of Supportive 

Housing Developments may require special consideration in the following areas:  
(A) Operating Income. The extremely-low-income tenant population typically targeted by a 

Supportive Housing Development may include deep-skewing of rents to well below the 50% AMI level or 
other maximum rent limits established by the Department. The Underwriter should utilize the Applicant's 
proposed rents in the Report as long as such rents are at or below the maximum rent limit proposed for 
the units and equal to any project based rental subsidy rent to be utilized for the Development.  

(B) Operating Expenses. A Supportive Housing Development may have significantly higher 
expenses for payroll, management fee, security, resident support services, or other items than typical 
Affordable Housing Developments. The Underwriter will rely heavily upon the historical operating 
expenses of other Supportive Housing Developments provided by the Applicant or otherwise available to 
the Underwriter.  

(C) DCR and Long Term Feasibility. Supportive Housing Developments may be exempted 
from the DCR requirements of subsection (d)(4)(D) of this section if the Development is anticipated to 
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operate without conventional debt. Applicants must provide evidence of sufficient financial resources to 
offset any projected 15-year cumulative negative cash flows. Such evidence will be evaluated by the 
Underwriter on a case-by-case basis to satisfy the Department's long term feasibility requirements and 
may take the form of one or a combination of the following: executed subsidy commitment(s), set-aside 
of Applicant's financial resources, to be substantiated by an audited financial statement evidencing 
sufficient resources, and/or proof of annual fundraising success sufficient to fill anticipated operating 
losses. If either a set aside of financial resources or annual fundraising are used to evidence the long 
term feasibility of a Supportive Housing Development, a resolution from the Applicant's governing board 
must be provided confirming their irrevocable commitment to the provision of these funds and activities. 

(D) Development Costs. For Supportive Housing that is styled as efficiencies, the 
Underwriter may use "Average Quality" dormitory costs from the Marshall & Swift Valuation Service, with 
adjustments for amenities and/or quality as evidenced in the application, as a base cost in evaluating 
the reasonableness of the Applicant's direct construction cost estimate for new construction 
Developments.  

(h) Work Out Development. Developments that are underwritten subsequent to Board approval in 
order to refinance or gain relief from restrictions may be considered infeasible based on the guidelines in 
this section, but may be characterized as "the best available option" or "acceptable available option" 
depending on the circumstances and subject to the discretion of the Underwriter as long as the option 
analyzed and recommended is more likely to achieve a better financial outcome for the property and the 
Department than the status quo. 

(i) Feasibility Conclusion. An infeasible Development will not be recommended for funding or 
allocation unless the Underwriter can determine a plausible alternative feasible financing structure and 
conditions the recommendations of the report upon receipt of documentation supporting the alternative 
feasible financing structure.  A development will be characterized as infeasible if paragraph (1) or (2) of 
this subsection applies.  The Development will be characterized as infeasible if one or more of 
paragraphs (3) – (5) of this subsection applies unless paragraph (6) of this subsection also applies. 

(1) Inclusive Capture Rate. Defined in §1.33 of this title.  The Underwriter will independently 
verify the inclusive capture rate.  The Development 

(A) is characterized as Rural, Elderly or Special Needs and the inclusive capture rate is above 
75% for the total proposed units; or 

 (B) is not characterized as Rural, Elderly or Special Needs and the inclusive capture rate is 
above 25% for the total proposed units. 

(C) Developments meeting the requirements of subparagraph (A) or (B) of this paragraph may 
avoid being characterized as infeasible if clause (i) or (ii) of this paragraph apply. 

(i) Replacement Housing. The Development is comprised of Affordable Housing which 
replaces previously existing substandard Affordable Housing within the Primary Market Area as defined in 
§1.33 of this title on a Unit for Unit basis, and gives the displaced tenants of the previously existing 
substandard Affordable Housing a leasing preference. 

(ii) Existing Housing. The Development is comprised of existing Affordable Housing 
which is at least 80% occupied and gives displaced existing tenants a leasing preference as stated in the 
submitted relocation plan. 

(2) Deferred Developer Fee. Development requesting an allocation of tax credits cannot repay 
the estimated deferred developer fee, based on the Underwriter’s recommended financing structure, 
from cashflow within the first 15 years of the long term proforma as described in subsection (d)(5) of this 
section. 

(3) Restricted Market Rent. The Restricted Market Rent for units with rents restricted at 60% of 
AMGI is less than both the net Program Rent and Market Rent for units with rents restricted at or below 
50% of AMGI unless the development proposes all restricted units with rents restricted at or below the 
50% of AMGI level. The requirement in this section may be waived by the Executive Director of the 
Department on appeal if documentation is submitted by the Applicant to support unique circumstances 
of the market that would provide mitigation. 

(4) Initial Feasibility. The Year 1 annual total operating expense divided by the Year 1 Effective 
Gross Income is greater than 65%. 

(5) Long Term Feasibility. Any year in the first 15 years of the Long Term Proforma, as defined 
in subsection (d)(5) of this section, reflects 

(A) negative Cash Flow; or 
(B) a Debt Coverage Ratio below 1.15. 
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(6) Exceptions. Developments meeting the requirements of one or more of paragraphs (3) – (5) 
of this subsection may be re-characterized as feasible if one or more of subparagraphs (A) – (C) of this 
paragraph and subparagraph (D) of this paragraph apply. 

(A) The Development will receive Project-based Section 8 Rental Assistance and a firm 
commitment with terms including contract rent and number of units is submitted at application. 

(B) The Development will receive rental assistance in association with USDA-RD-RHS 
financing. 

(C) The Development will be characterized as public housing as defined by HUD. 
(D) The units not receiving Project-based Section 8 Rental Assistance or rental assistance in 

association with USDA-RD-RHS financing, or not characterized as public housing do not propose rents that 
are less than the Project-based Section 8, USDA-RD-RHS financing, or public housing units. 
 

§1.33 Market Analysis Rules and Guidelines 
(a) General Provision. A Market Analysis prepared for the Department must evaluate the need for 

decent, safe, and sanitary housing at rental rates or sales prices that eligible tenants can afford. The 
analysis must determine the feasibility of the subject Property rental rates or sales price and state 
conclusions as to the impact of the Property with respect to the determined housing needs.  

(b) Self-Contained. A Market Analysis prepared for the Department must allow the reader to 
understand the market data presented, the analysis of the data, and the conclusions derived from such 
data. All data presented should reflect the most current information available and the report must 
provide a parenthetical (in-text) citation or footnote describing the data source.  The analysis must 
clearly lead the reader to the same or similar conclusions reached by the Market Analyst.  All steps 
leading to a calculated figure must be presented in the body of the report. 

(c) Market Analyst Qualifications. A Market Analysis submitted to the Department must be prepared 
and certified by an approved Qualified Market Analyst (§2306.67055). The Department will maintain an 
approved Market Analyst list based on the guidelines set forth in paragraphs (1) - (3) of this subsection.  

(1) If not listed as approved by the Department, Market Analysts must submit subparagraphs (A) - 
(F) of this paragraph at least thirty days prior to the first day of the Application Acceptance Period for 
which the Market Analyst must be approved.  To maintain status as an approved Qualified Market 
Analyst, updates to the items described in subparagraphs (A) - (C) of this paragraph must be submitted 
annually on the first Monday in February for review by the Department.  

(A) Documentation of good standing in the State of Texas.  
(B) A current organization chart or list reflecting all members of the firm who may author or 

sign the Market Analysis.  
(C) Resumes for all members of the firm or subcontractors who may author or sign the 

Market Analysis.  
(D) General information regarding the firm’s experience including references, the number of 

previous similar assignments and time frames in which previous assignments were completed. 
(E) Certification from an authorized representative of the firm that the services to be 

provided will conform to the Department’s Market Analysis Rules and Guidelines, as described in this 
section, in effect for the application round in which each Market Analysis is submitted.  

(F) A sample Market Analysis that conforms to the Department’s Market Analysis Rules and 
Guidelines, as described in this section, in effect for the year in which the sample Market Analysis is 
submitted.  

(2) During the underwriting process each Market Analysis will be reviewed and any discrepancies 
with the rules and guidelines set forth in this section may be identified and require timely correction. 
Subsequent to the completion of the application round and as time permits, staff or a review appraiser 
will re-review a sample set of submitted market analyses to ensure that the Department’s Market 
Analysis Rules and Guidelines are met. If it is found that a Market Analyst has not conformed to the 
Department’s Market Analysis Rules and Guidelines, as certified to, the Market Analyst will be notified of 
the discrepancies in the Market Analysis and will be removed from the approved Qualified Market Analyst 
list.  

(A) In and of itself, removal from the list of approved Market Analysts will not invalidate a 
Market Analysis commissioned prior to the removal date and at least 90 days prior to the first day of the 
applicable Application Acceptance Period.  

(B) To be reinstated as an approved Qualified Market Analyst, the Market Analyst must 
amend the previous report to remove all discrepancies or submit a new sample Market Analysis that 
conforms to the Department’s Market Analysis Rules and Guidelines, as described in this section, in 
effect for the year in which the updated or new sample Market Analysis is submitted. 
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(3) The list of approved Qualified Market Analysts is posted on the Department’s web site and 
updated within 72 hours of a change in the status of a Market Analyst.  

(d) Market Analysis Contents. A Market Analysis for a rental Development prepared for the 
Department must be organized in a format that follows a logical progression and must include, at 
minimum, items addressed in paragraphs (1) - (12) of this subsection.  

(1) Title Page. Include Property address or location, effective date of analysis, date report 
completed, name and address of person authorizing report, and name and address of Market Analyst.  

(2) Letter of Transmittal. The date of the letter must be the date the report was completed.  
Include Property address or location, description of Property, statement as to purpose and scope of 
analysis, reference to accompanying Market Analysis report with effective date of analysis and summary 
of conclusions, date of Property inspection, name of persons inspecting subject Property, and signatures 
of all Market Analysts authorized to work on the assignment. Include a statement that the report 
preparer has read and understood the requirements of this section. 

(3) Table of Contents. Number the exhibits included with the report for easy reference.  
(4) Assumptions and Limiting Conditions. Include a description of all assumptions, both general 

and specific, made by the Market Analyst concerning the Property.  
(5) Identification of the Property. Provide a statement to acquaint the reader with the 

Development. Such information includes street address, tax assessor's parcel number(s), and 
Development characteristics.  

(6) Statement of Ownership. Disclose the current owners of record and provide a three year 
history of ownership for the subject Property.  

(7) Secondary Market Area. All of the Market Analyst’s conclusions specific to the subject 
Development must be based on only one Secondary Market Area definition.  The entire PMA, as described 
in paragraph (8) of this subsection, must be contained within the Secondary Market boundaries.  The 
Market Analyst must adhere to the methodology described in this paragraph when determining the 
secondary market area (§2306.67055). 

(A) The Secondary Market Area will be defined by the Market Analyst with 
(i) size based on a base year population of no more than 250,000 people for 

Developments targeting families, and 
(ii) boundaries based on 

(I) major roads,  
(II) political boundaries, and 
(III) natural boundaries. 
(IV) A radius is prohibited as a boundary definition. 

(B) The Market Analyst’s definition of the Secondary Market Area must be supported with a 
detailed description of the methodology used to determine the boundaries.  If applicable, the Market 
Analyst must place special emphasis on data used to determine an irregular shape for the Secondary 
Market. 

(C) A scaled distance map indicating the Secondary Market Area boundaries that clearly 
identifies the location of the subject Property must be included.  

(8) Primary Market Area. All of the Market Analyst’s conclusions specific to the subject 
Development must be based on only one Primary Market Area definition.  The Market Analyst must 
adhere to the methodology described in this paragraph when determining the market area 
(§2306.67055). 

(A) The Primary Market Area will be defined by the Market Analyst with 
(i) size based on a base year population of no more than 

(I) 100,000 people for Developments targeting the general population, and 
(II) 250,000 people for Qualified Elderly Developments or Developments targeting 

special needs populations,  
(ii) boundaries based on  

(I) major roads,  
(II) political boundaries, and 
(III) natural boundaries. 
(IV) A radius is prohibited as a boundary definition. 

(B) The Market Analyst’s definition of the Primary Market Area must be supported with a 
detailed description of the methodology used to determine the boundaries.  If applicable, the Market 
Analyst must place special emphasis on data used to determine an irregular shape for the PMA. 

(C) A scaled distance map indicating the Primary Market Area boundaries that clearly 
identifies the location of the subject Property and the location of all Local Amenities must be included. 

 2007 Real Estate Analysis Rules 
Page 13 of 24 



2007 Real Estate Analysis Rules  

740 
741 
742 
743 
744 
745 
746 
747 
748 
749 
750 
751 
752 
753 
754 
755 
756 
757 
758 
759 
760 
761 
762 
763 
764 
765 
766 
767 
768 
769 
770 
771 
772 
773 
774 
775 
776 
777 
778 
779 
780 
781 
782 
783 
784 
785 
786 
787 
788 
789 
790 
791 
792 
793 
794 
795 
796 
797 
798 

(9) Market Information. 
(A) For each of the defined market areas, identify the number of units for each of the 

categories in clauses (i) - (vi) of this subparagraph; the data must be clearly labeled as relating to either 
the PMA or the Secondary Market, if applicable 

(i) total housing, 
(ii) rental developments, 
(iii) Affordable Housing,  
(iv) Comparable Units,  
(v) Unstabilized Comparable Units, and 
(vi) proposed Comparable Units. 

(B) Occupancy. The occupancy rate indicated in the Market Analysis may be used to support 
both the overall demand conclusion for the proposed Development and the vacancy rate assumption used 
in underwriting the Development (§1.32(d)(1)(C)).  State the overall physical occupancy rate for the 
proposed housing tenure (renter or owner) within the defined market areas by 

(i) number of Bedrooms, 
(ii) quality of construction (class), 
(iii) Targeted Population, and 
(iv) Comparable Units. 

(C) Absorption. State the absorption trends by quality of construction (class) and absorption 
rates for Comparable Units. 

(D) Turnover. The turnover rate should be specific to the Targeted Population.  The data 
supporting the turnover rate must originate from documented turnover rates from at least one of the 
following 

(i) Comparable Units, 
(ii) the defined PMA, 
(iii) the defined Secondary Market, and 
(iv) a Third Party data collection agency or demographer. 

(E) Demand. Provide a comprehensive evaluation of the need for the proposed housing for 
each Unit type by number of Bedrooms proposed and rent restriction category within the defined market 
areas using the most current census and demographic data available.  

(i) Demographics. 
(I) Population. Provide population and household figures, supported by actual 

demographics, for a five-year period with the year of application as the base year. 
(II) Target. If applicable, adjust the household projections for the Qualified Elderly 

or special needs population targeted by the proposed Development.  State the target adjustment rate.  
(III) Household Size-Appropriate. Adjust the household projections or target 

household projections, as applicable, for the appropriate household size for the proposed Unit type by 
number of Bedrooms proposed and rent restriction category based on 1.5 persons per Bedroom (round 
up).  State the Household Size-Appropriate adjustment rate. 

(IV) Income Eligible. Adjust the household size appropriate projections for income 
eligibility based on the income bands for the proposed Unit type by number of Bedrooms proposed and 
rent restriction category with 

(-a-) the lower end of each income band calculated based on the lowest gross 
rent proposed divided by 35% for the general population and 40% for Qualified Elderly households, and 

(-b-) the upper end of each income band equal to the applicable gross median 
income limit for the largest appropriate household size based on 1.5 persons per Bedroom (round up). 

(-c-) State the Income Eligible adjustment rate. 
(V) Tenure-Appropriate. Adjust the income-eligible household projections for 

tenure (renter or owner).  State the Tenure-Appropriate adjustment rate.  
(ii) Demand from Turnover. Apply the turnover rate as described in subparagraph (D) of 

this paragraph to the target, income-eligible, size-appropriate and tenure-appropriate households in the 
PMA projected at the proposed placed in service date. 

(iii) Demand from Population Growth. Calculate the target, income-eligible, size-
appropriate and tenure-appropriate household growth in the PMA for the twelve month period following 
the proposed placed in service date.  

(iv) Demand from Secondary Market Area.  
(I) Apply the turnover rate as described in subparagraph (D) of this paragraph to the 

target, income-eligible, size-appropriate and tenure-appropriate households in the Secondary Market 
Area projected at the proposed placed in service date. 
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(II) Only 25% of the demand calculated in subclause (I) of this clause may be included 
in the calculation of demand as described in paragraph(10)(D) of this subsection and for use in 
calculation of inclusive capture rate as described in paragraph (10)(E) of this subsection. In addition, 25% 
of the Comparable Units from Unstabilized Developments within the Secondary Market Area must be 
included in the calculation of inclusive capture rate. 

(v) Demand from Other Sources. The source of additional demand and the methodology 
used to calculate the additional demand must be clearly stated.  Calculation of additional demand must 
factor in the adjustments described in clause (i) of this subparagraph. 

(10) Conclusions. Include a comprehensive evaluation of the subject Property, separately 
addressing each housing type and specific population to be served by the Development in terms of items 
in subparagraphs (A) - (G) of this paragraph.  All conclusions must be consistent with the data and 
analysis presented throughout the Market Analysis.  

(A) Unit Mix. Provide a best possible unit mix conclusion based on the occupancy rates by 
Bedroom type within the PMA and target, income-eligible, size-appropriate and tenure-appropriate 
household demand within the PMA.  

(B) Rents. Provide a separate market rent and Restricted Market Rent conclusion for each 
proposed Unit type by number of Bedrooms and rent restriction category.  Conclusions of Market Rent or 
Restricted Market Rent below the maximum net Program Rent limit must be well documented as the 
conclusions may impact the feasibility of the Development under §1.32(i) of this title. 

(i) Comparable Units.  Identify developments in the PMA with Comparable Units.  In 
Primary Market Areas lacking sufficient rent comparables, it may be necessary for the Market Analyst to 
collect data from markets with similar characteristics and make quantifiable location adjustments.  
Provide a data sheet for each development consisting of 

(I) Development name, 
(II) address, 
(III) year of construction and year of rehabilitation, if applicable, 
(IV) property condition, 
(V) population target, 
(VI) unit mix specifying number of Bedrooms, number of baths, net rentable square 

footage and  
(-a-) monthly rent, or 
(-b-) sales price with terms, marketing period and date of sale, 

(VII) description of concessions, 
(VIII) list of unit amenities, 
(IX) utility structure, 
(X) list of common amenities, and 
(XI) for rental developments only 

(-a-) occupancy, and 
(-b-) turnover. 

(ii) Provide a scaled distance map indicating the Primary Market Area boundaries that 
clearly identifies the location of the subject Property and the location of the identified developments 
with Comparable Units. 

(iii) Rent Adjustments.  In support of the Market Rent and Restricted Market Rent 
conclusions, provide a separate attribute adjustment matrix for each proposed unit type by number of 
Bedrooms and rental restriction category. 

(I) The Department recommends use of HUD Form 92273. 
(II) A minimum of three developments must be represented on each attribute 

adjustment matrix. 
(III) Adjustments for concessions must be included, if applicable.  
(IV) Total adjustments in excess of 15% must be supported with additional narrative. 
(V) Total adjustments in excess of 25% indicate the Units are not comparable for the 

purposes of determining Market Rent and Restricted Market Rent conclusions. 
(C) Effective Gross Income. Provide rental income, secondary income, and vacancy and 

collection loss projections for the subject derived independent of the Applicant’s estimates.  
(D) Demand. State the target, income-eligible, size-appropriate and tenure-appropriate 

household demand by Unit type by number of Bedrooms proposed and rent restriction category (e.g. 
one-Bedroom units restricted at 50% of AMFI; two-Bedroom units restricted at 60% of AMFI) by summing 
the demand components applicable to the subject Development discussed in paragraph (9)(E)(ii) - (v) of 
this subsection. State the total target, income-eligible, size-appropriate and tenure-appropriate 
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household demand by summing the demand components applicable to the subject Development 
discussed in paragraph (9)(E)(ii) - (v) of this subsection. 

(E) Inclusive Capture Rate. The Market Analyst must calculate inclusive capture rates for 
the subject Development’s proposed Unit types by number of Bedrooms and rent restriction categories, 
market rate Units, if applicable, and total Units.  The Underwriter will adjust the inclusive capture rates 
to take into account any errors or omissions.  To calculate an inclusive capture rate  

(i) total 
(I) the proposed subject Units, 
(II) Comparable Units with priority, as defined in §49.9(d)(2) of this title, over the 

subject that have made application to TDHCA and have not been presented to the TDHCA Board for 
decision and 

(III) Comparable Units in previously approved but Unstabilized Developments, and 
(ii) divide by the total target, income-eligible, size-appropriate and tenure-appropriate 

household demand stated in subparagraph (D) of this paragraph. 
(iii) Refer to §1.32(i) for feasibility criteria. 

(F) Absorption. Project an absorption period for the subject Development to achieve 
Sustaining Occupancy.  State the absorption rate.  

(G) Market Impact. Provide an assessment of the impact the subject Development, as 
completed, will have on existing program Developments in the Primary Market (§2306.67055).   

(11) Photographs. Provide labeled color photographs of the subject Property, the neighborhood, 
street scenes, and comparables.  An aerial photograph is desirable but not mandatory.  

(12) Appendices. Any Third Party reports including demographics relied upon by the Market 
Analyst must be provided in appendix form.  A list of works cited including personal communications also 
must be provided, and the Modern Language Association (MLA) format is suggested.  

(e) The Department reserves the right to require the Market Analyst to address such other issues as 
may be relevant to the Department's evaluation of the need for the subject Development and the 
provisions of the particular program guidelines.  

(f) All Applicants shall acknowledge, by virtue of filing an application, that the Department shall not 
be bound by any such opinion or Market Analysis, and may substitute its own analysis and underwriting 
conclusions for those submitted by the Market Analyst.  
 

§1.34 Appraisal Rules and Guidelines  
(a) General Provision. An appraisal prepared for the Department must conform to the Uniform 

Standards of Professional Appraisal Practice (USPAP) as adopted by the Appraisal Standards Board of the 
Appraisal Foundation.  

(b) Self-Contained. An appraisal prepared for the Department must describe sufficient and adequate 
data and analyses to support the final opinion of value. The final value(s) must be reasonable, based on 
the information included. Any Third Party reports relied upon by the appraiser must be verified by the 
appraiser as to the validity of the data and the conclusions. 

(c) Appraiser Qualifications. The qualifications of each appraiser are determined on a case-by-case 
basis by the Director of Real Estate Analysis or review appraiser, based upon the quality of the report 
itself and the experience and educational background of the appraiser. At minimum, a qualified 
appraiser must be appropriately certified or licensed by the Texas Appraiser Licensing and Certification 
Board.  

(d) Appraisal Contents. An appraisal prepared for the Department must be organized in a format 
that follows a logical progression. In addition to the contents described in USPAP Standards Rule 2, the 
appraisal must include items addressed in paragraphs (1) - (12) of this subsection.  

(1) Title Page. Include a statement identifying the Department as the client, acknowledging that 
the Department is granted full authority to rely on the findings of the report, and name and address of 
person authorizing report.  

(2) Letter of Transmittal. Include reference to accompanying appraisal report, reference to all 
person(s) that provided significant assistance in the preparation of the report, date of report, effective 
date of appraisal, date of property inspection, name of person(s) inspecting the property, tax assessor's 
parcel number(s) of the site, estimate of marketing period, and signatures of all appraisers authorized to 
work on the assignment including the appraiser who inspected the property. Include a statement 
indicating the report preparer has read and understood the requirements of this section.   

(3) Table of Contents. Number the exhibits included with the report for easy reference.  
(4) Disclosure of Competency. Include appraiser's qualifications, detailing education and 

experience. 
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(5) Statement of Ownership of the Subject Property. Discuss all prior sales of the subject 
property which occurred within the past three years. Any pending agreements of sale, options to buy, or 
listing of the subject property must be disclosed in the appraisal report.  

(6) Property Rights Appraised. Include a statement as to the property rights (e.g., fee simple 
interest, leased fee interest, leasehold, etc.) being considered. The appropriate interest must be 
defined in terms of current appraisal terminology with the source cited.  

(7) Site/Improvement Description. Discuss the site characteristics including subparagraphs (A) - 
(E) of this paragraph.  

(A) Physical Site Characteristics. Describe dimensions, size (square footage, acreage, etc.), 
shape, topography, corner influence, frontage, access, ingress-egress, etc. associated with the site. 
Include a plat map and/or survey.  

(B) Floodplain. Discuss floodplain (including flood map panel number) and include a 
floodplain map with the subject clearly identified.  

(C) Zoning. Report the current zoning and description of the zoning restrictions and/or deed 
restrictions, where applicable, and type of Development permitted. Any probability of change in zoning 
should be discussed. A statement as to whether or not the improvements conform to the current zoning 
should be included. A statement addressing whether or not the improvements could be rebuilt if 
damaged or destroyed, should be included. If current zoning is not consistent with the highest and best 
use, and zoning changes are reasonable to expect, time and expense associated with the proposed 
zoning change should be considered and documented. A zoning map should be included.  

(D) Description of Improvements. Provide a thorough description and analysis of the 
improvements including size (net rentable area, gross building area, etc.), number of stories, number of 
buildings, type/quality of construction, condition, actual age, effective age, exterior and interior 
amenities, items of deferred maintenance, etc. All applicable forms of depreciation should be addressed 
along with the remaining economic life.  

(E) Environmental Hazards. It is recognized appraisers are not experts in such matters and 
the impact of such deficiencies may not be quantified; however; the report should disclose any potential 
environmental hazards (e.g., discolored vegetation, oil residue, asbestos-containing materials, lead-
based paint etc.) noted during the inspection.  

(8) Highest and Best Use. Market Analysis and feasibility study is required as part of the highest 
and best use. The highest and best use analysis should consider paragraph (7)(A) - (E) of this subsection 
as well as a supply and demand analysis.  

(A) The appraisal must inform the reader of any positive or negative market trends which 
could influence the value of the appraised property. Detailed data must be included to support the 
appraiser's estimate of stabilized income, absorption, and occupancy.  

(B) The highest and best use section must contain a separate analysis "as if vacant" and "as 
improved" (or "as proposed to be improved/renovated"). All four elements (legally permissible, physically 
possible, feasible, and maximally productive) must be considered.  

(9) Appraisal Process. It is mandatory that all three approaches, Cost Approach, Sales 
Comparison Approach and Income Approach, are considered in valuing the property. If an approach is not 
applicable to a particular property an adequate explanation must be provided. A land value estimate 
must be provided if the cost approach is not applicable.  

(A) Cost Approach. This approach should give a clear and concise estimate of the cost to 
construct the subject improvements. The source(s) of the cost data should be reported.  

(i) Cost comparables are desirable; however, alternative cost information may be 
obtained from Marshall & Swift Valuation Service or similar publications. The section, class, page, etc. 
should be referenced. All soft costs and entrepreneurial profit must be addressed and documented.  

(ii) All applicable forms of depreciation must be discussed and analyzed. Such discussion 
must be consistent with the description of the improvements. 

(iii) The land value estimate should include a sufficient number of sales which are 
current, comparable, and similar to the subject in terms of highest and best use. Comparable sales 
information should include address, legal description, tax assessor's parcel number(s), sales price, date 
of sale, grantor, grantee, three year sales history, and adequate description of property transferred. The 
final value estimate should fall within the adjusted and unadjusted value ranges. Consideration and 
appropriate cash equivalent adjustments to the comparable sales price for subclauses (I) - (VII) of this 
clause should be made when applicable.  

(I) Property rights conveyed.  
(II) Financing terms.  
(III) Conditions of sale.  
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(IV) Location.  
(V) Highest and best use.  
(VI) Physical characteristics (e.g., topography, size, shape, etc.).  
(VII) Other characteristics (e.g., existing/proposed entitlements, special 

assessments, etc.).  
(B) Sales Comparison Approach. This section should contain an adequate number of sales to 

provide the reader with a description of the current market conditions concerning this property type. 
Sales data should be recent and specific for the property type being appraised. The sales must be 
confirmed with buyer, seller, or an individual knowledgeable of the transaction.  

(i) Sales information should include address, legal description, tax assessor's parcel 
number(s), sales price, financing considerations and adjustment for cash equivalency, date of sale, 
recordation of the instrument, parties to the transaction, three year sale history, complete description 
of the property and property rights conveyed, and discussion of marketing time. A scaled distance map 
clearly identifying the subject and the comparable sales must be included. 

(ii) The method(s) used in the Sales Comparison Approach must be reflective of actual 
market activity and market participants.  

(I) Sale Price/Unit of Comparison. The analysis of the sale comparables must 
identify, relate, and evaluate the individual adjustments applicable for property rights, terms of sale, 
conditions of sale, market conditions, and physical features. Sufficient narrative must be included to 
permit the reader to understand the direction and magnitude of the individual adjustments, as well as a 
unit of comparison value indicator for each comparable.  

(II) Net Operating Income/Unit of Comparison. The net operating income statistics 
for the comparables must be calculated in the same manner. It should be disclosed if reserves for 
replacement have been included in this method of analysis. At least one other method should accompany 
this method of analysis.  

(C) Income Approach. This section must contain an analysis of both the actual historical and 
projected income and expense aspects of the subject property.  

(i) Market Rent Estimate/Comparable Rental Analysis. This section of the report should 
include an adequate number of actual market transactions to inform the reader of current market 
conditions concerning rental units. The comparables must indicate current research for this specific 
property type. The comparables must be confirmed with the landlord, tenant or agent and individual 
data sheets must be included. The individual data sheets should include property address, lease terms, 
description of the property (e.g., unit type, unit size, unit mix, interior amenities, exterior amenities, 
etc.), physical characteristics of the property, and location of the comparables. Analysis of the Market 
Rents should be sufficiently detailed to permit the reader to understand the appraiser's logic and 
rationale. Adjustment for lease rights, condition of the lease, location, physical characteristics of the 
property, etc. must be considered.  

(ii) Comparison of Market Rent to Contract Rent. Actual income for the subject along 
with the owner's current budget projections must be reported, summarized, and analyzed. If such data is 
unavailable, a statement to this effect is required and appropriate assumptions and limiting conditions 
should be made. The contract rents should be compared to the market-derived rents. A determination 
should be made as to whether the contract rents are below, equal to, or in excess of market rates. If 
there is a difference, its impact on value must be qualified.  

(iii) Vacancy/Collection Loss. Historical occupancy data and current occupancy level for 
the subject should be reported and compared to occupancy data from the rental comparables and 
overall occupancy data for the subject's Primary Market.  

(iv) Expense Analysis. Actual expenses for the subject, along with the owner's projected 
budget, must be reported, summarized, and analyzed. If such data is unavailable, a statement to this 
effect is required and appropriate assumptions and limiting conditions should be made. Historical 
expenses should be compared to comparables expenses of similar property types or published survey 
data (e.g., IREM, BOMA, etc.). Any expense differences should be reconciled. Include historical data 
regarding the subject's assessment and tax rates and a statement as to whether or not any delinquent 
taxes exist.  

(v) Capitalization. The appraiser should present the capitalization method(s) reflective 
of the subject market and explain the omission of any method not considered in the report.  

(I) Direct Capitalization. The primary method of deriving an overall rate (OAR) is 
through market extraction. If a band of investment or mortgage equity technique is utilized, the 
assumptions must be fully disclosed and discussed.  
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(II) Yield Capitalization (Discounted Cash Flow Analysis). This method of analysis 
should include a detailed and supportive discussion of the projected holding/investment period, income 
and income growth projections, occupancy projections, expense and expense growth projections, 
reversionary value and support for the discount rate.  

(10) Value Estimates. Reconciliation final value estimate is required. 
(A) All appraisals shall contain a separate estimate of the "as vacant" market value of the 

underlying land, based upon current sales comparables. The appraiser should consider the fee simple or 
leased fee interest as appropriate.  

(B) Appraisal assignments for new construction are required to provide an "as completed" 
value of the proposed structures. These reports shall provide an "as restricted with favorable financing" 
value as well as an "unrestricted market" value.  

(C) Reports on Properties to be rehabilitated shall address the "as restricted with favorable 
financing" value as well as both an "as is" value and an "as completed" value. The appraiser should 
consider the fee simple or leased fee interest as appropriate. 

(D) If required the appraiser must include a separate assessment of personal property, 
furniture, fixtures, and equipment (FF&E) and/or intangible items. If personal property, FF&E, or 
intangible items are not part of the transaction or value estimate, a statement to such effect should be 
included.  

(11) Marketing Time. Given property characteristics and current market conditions, the 
appraiser(s) should employ a reasonable marketing period. The report should detail existing market 
conditions and assumptions considered relevant.  

(12) Photographs. Provide good quality color photographs of the subject property (front, rear, 
and side elevations, on-site amenities, interior of typical units if available). Photographs should be 
properly labeled. Photographs of the neighborhood, street scenes, and comparables should be included. 
An aerial photograph is desirable but not mandatory.  

(e) Additional Appraisal Concerns. The appraiser(s) must be aware of Department program rules 
and guidelines and the appraisal must include analysis of any impact to the subject's value. 
 

§1.35 Environmental Site Assessment Rules and Guidelines 
(a) General Provisions. The Environmental Site Assessments (ESA) prepared for the Department 

should be conducted and reported in conformity with the standards of the American Society for Testing 
and Materials. The initial report should conform with the Standard Practice for Environmental Site 
Assessments: Phase I Assessment Process (ASTM Standard Designation: E1527-05). Any subsequent reports 
should also conform to ASTM standards and such other recognized industry standards as a reasonable 
person would deem relevant in view of the Property's anticipated use for human habitation. The 
environmental assessment shall be conducted by a Third Party environmental professional at the expense 
of the Applicant, and addressed to TDHCA as a User of the report (as defined by ASTM standards). Copies 
of reports provided to TDHCA which were commissioned by other financial institutions should address 
TDHCA as a co-recipient of the report, or letters from both the provider and the recipient of the report 
should be submitted extending reliance on the report to TDHCA. The ESA report should also include a 
statement that the person or company preparing the ESA report will not materially benefit from the 
Development in any other way than receiving a fee for performing the Environmental Site Assessment, 
and that the fee is in no way contingent upon the outcome of the assessment. The ESA report must 
contain a statement indicating the report preparer has read and understood the requirements of this 
section. 

(b) In addition to ASTM requirements, the report must  
(1) State if a noise study is recommended for a property in accordance with current HUD 

guidelines and identify its proximity to industrial zones, major highways, active rail lines, civil and 
military airfields, or other potential sources of excessive noise;  

(2) Provide a copy of a current survey, if available, or other drawing of the site reflecting the 
boundaries and adjacent streets, all improvements on the site, and any items of concern described in 
the body of the environmental site assessment or identified during the physical inspection;  

(3) Provide a copy of the current FEMA Flood Insurance Rate Map showing the panel number 
and encompassing the site with the site boundaries precisely identified and superimposed on the map.  

(4) If the subject site includes any improvements or debris from pre-existing improvements, 
state if testing for asbestos containing materials (ACMs) would be required pursuant to local, state, and 
federal laws, or recommended due to any other consideration;  
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(5) If the subject site includes any improvements or debris from pre-existing improvements, 
state if testing for Lead Based Paint would be required pursuant to local, state, and federal laws, or 
recommended due to any other consideration;  

(6) State if testing for lead in the drinking water would be required pursuant to local, state, 
and federal laws, or recommended due to any other consideration such as the age of pipes and solder in 
existing improvements; and  

(7) Assess the potential for the presence of Radon on the property, and recommend specific 
testing if necessary.  

(c) If the report recommends further studies or establishes that environmental hazards currently 
exist on the Property, or are originating off-site but would nonetheless affect the Property, the 
Development Owner must act on such a recommendation or provide a plan for either the abatement or 
elimination of the hazard. Evidence of action or a plan for the abatement or elimination of the hazard 
must be presented upon Application submittal.  

(d) For Developments in programs that allow a waiver of the Phase I ESA such as a TX-USDA-RHS 
funded Development, the Development Owners are hereby notified that it is their responsibility to 
ensure that the Development is maintained in compliance with all state and federal environmental 
hazard requirements.  

(e) Those Developments which have or are to receive first lien financing from HUD may submit HUD's 
environmental assessment report, provided that it conforms to the requirements of this subsection. 
 

§1.36 Property Condition Assessment Guidelines 
(a) General Provisions. The objective of the Property Condition Assessment (the PCA) is to provide 

cost estimates for repairs, replacements, or new construction which are: immediately necessary; 
proposed by the developer; and expected to be required throughout the term of the regulatory period 
and not less than 30 years. The PCA prepared for the Department should be conducted and reported in 
conformity with the American Society for Testing and Materials "Standard Guide for Property Condition 
Assessments: Baseline Property Condition Assessment Process (ASTM Standard Designation: E 2018)" 
except as provided for in subsections (b) and (c) of this section. The PCA must include discussion and 
analysis of the following:  

(1) Useful Life Estimates. For each system and component of the property the PCA should assess 
the condition of the system or component, and estimate its remaining useful life, citing the basis or the 
source from which such estimate is derived. 

(2) Code Compliance. The PCA should review and document any known violations of any 
applicable federal, state, or local codes. In developing the cost estimates specified herein, it is the 
responsibility of the Housing Sponsor or Applicant to ensure that the PCA adequately considers any and 
all applicable federal, state, and local laws and regulations which may govern any work performed to the 
subject property. 

(3) Program Rules. The PCA should assess the extent to which any systems or components must 
be modified, repaired, or replaced in order to comply with any specific requirements of the housing 
program under which the Development is proposed to be financed, particular consideration being given 
to accessibility requirements, the Department's Housing Quality Standards, and any scoring criteria for 
which the Applicant may claim points. 

(4) Cost Estimates for Repair and Replacement.  It is the responsibility of the Housing Sponsor 
or Applicant to ensure that the PCA provider is apprised of all development activities associated with the 
proposed transaction and consistency of the total immediately necessary and proposed repair and 
replacement cost estimates with the development cost schedule submitted as an exhibit of the 
Application. 

(A) Immediately Necessary Repairs and Replacement. Systems or components which are 
expected to have a remaining useful life of less than one year, which are found to be in violation of any 
applicable codes, which must be modified, repaired or replaced in order to satisfy program rules, or 
which are otherwise in a state of deferred maintenance or pose health and safety hazards should be 
considered immediately necessary repair and replacement. The PCA must provide a separate estimate of 
the costs associated with the repair, replacement, or maintenance of each system or component which is 
identified as being an immediate need, citing the basis or the source from which such cost estimate is 
derived. 

(B) Proposed Repair, Replacement, or New Construction. If the development plan calls for 
additional repair, replacement, or new construction above and beyond the immediate repair and 
replacement described in subparagraph (A) of this paragraph, such items must be identified and the 
nature or source of obsolescence or improvement to the operations of the Property discussed.  The PCA 
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must provide a separate estimate of the costs associated with the repair, replacement, or new 
construction which is identified as being above and beyond the immediate need, citing the basis or the 
source from which such cost estimate is derived. 

(C) Expected Repair and Replacement Over Time. The term during which the PCA should 
estimate the cost of expected repair and replacement over time must equal the longest term of any land 
use or regulatory restrictions which are, or will be, associated with the provision of housing on the 
property. The PCA must estimate the periodic costs which are expected to arise for repairing or 
replacing each system or component or the property, based on the estimated remaining useful life of 
such system or component as described in paragraph (1) of this subsection adjusted for completion of 
repair and replacement immediately necessary and proposed as described in subparagraphs (A) and (B) 
of this paragraph. The PCA must include a separate table of the estimated long term costs which 
identifies in each line the individual component of the property being examined, and in each column the 
year during the term in which the costs are estimated to be incurred and no less than 15 years. The 
estimated costs for future years should be given in both present dollar values and anticipated future 
dollar values assuming a reasonable inflation factor of not less than 2.5% per annum. 

(b) If a copy of such standards or a sample report have been provided for the Department's review, if 
such standards are widely used, and if all other criteria and requirements described in this section are 
satisfied, the Department will also accept copies of reports commissioned or required by the primary 
lender for a proposed transaction, which have been prepared in accordance with:  

(1) Fannie Mae's criteria for Physical Needs Assessments,  
(2) Federal Housing Administration's criteria for Project Capital Needs Assessments,  
(3) Freddie Mac's guidelines for Engineering and Property Condition Reports, 
(4) TX-USDA-RHS guidelines for Capital Needs Assessment, or 
(5) Standard and Poor's Property Condition Assessment Criteria: Guidelines for Conducting 

Property Condition Assessments, Multifamily Buildings.  
(c) The Department may consider for acceptance reports prepared according to other standards 

which are not specifically named above in subsection (b) of this section, if a copy of such standards or a 
sample report have been provided for the Department's review, if such standards are widely used, and if 
all other criteria and requirements described in this section are satisfied.  

(d) The PCA shall be conducted by a Third Party at the expense of the Applicant, and addressed to 
TDHCA as the client. Copies of reports provided to TDHCA which were commissioned by other financial 
institutions should address TDHCA as a co-recipient of the report, or letters from both the provider and 
the recipient of the report should be submitted extending reliance on the report to TDHCA. The PCA 
report should also include a statement that the person or company preparing the PCA report will not 
materially benefit from the Development in any other way than receiving a fee for performing the PCA. 
The PCA report must contain a statement indicating the report preparer has read and understood the 
requirements of this section. The PCA should be signed and dated by the Third Party report provider not 
more than six months prior to the date of the application.  
 

§1.37 Reserve for Replacement Rules and Guidelines 
(a) General Provisions. The Department will require Developments to provide regular maintenance 

to keep housing sanitary, safe and decent by maintaining a reserve for replacement in accordance with 
§2306.186. The reserve must be established for each unit in a Development of 25 or more rental units, 
regardless of the amount of rent charged for the unit. The Department shall, through cooperation of its 
divisions responsible for asset management and compliance, ensure compliance with this section.  

(b) The First Lien Lender shall maintain the reserve account through an escrow agent acceptable to 
the First Lien Lender to hold reserve funds in accordance with an executed escrow agreement and the 
rules set forth in this section and §2306.186.  

(1) Where there is a First Lien Lender other than the Department or a Bank Trustee as a result of 
a bond indenture or tax credit syndication, the Department shall  

(A) Be a required signatory party in all escrow agreements for the maintenance of reserve 
funds;  

(B) Be given notice of any asset management findings or reports, transfer of money in 
reserve accounts to fund necessary repairs, and any financial data and other information pursuant to the 
oversight of the Reserve Account within 30 days of any receipt or determination thereof;  

(C) Subordinate its rights and responsibilities under the escrow agreement, including those 
described in this subsection, to the First Lien Lender or Bank Trustee through a subordination agreement 
subject to its ability to do so under the law and normal and customary limitations for fraud and other 
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conditions contained in the Department's standard subordination clause agreements as modified from 
time to time, to include subsection (c) of this section.  

(2) The escrow agreement and subordination agreement, if applicable, shall further specify the 
time and circumstances under which the Department can exercise its rights under the escrow agreement 
in order to fulfill its obligations under §2306.186 and as described in this section.  

(3) Where the Department is the First Lien Lender and there is no Bank Trustee as a result of a 
bond indenture or tax credit syndication or where there is no First Lien Lender but the allocation of 
funds by the Department and §2306.186 requires that the Department oversee a Reserve Account, the 
Owner shall provide at their sole expense for appointment of an escrow agent acceptable to the 
Department to act as Bank Trustee as necessary under this section. The Department shall retain the right 
to replace the escrow agent with another Bank Trustee or act as escrow agent at a cost plus fee payable 
by the Owner due to breach of the escrow agent's responsibilities or otherwise with 30 days prior notice 
of all parties to the escrow agreement.  

(c) If the Department is not the First Lien Lender with respect to the Development, each Owner 
receiving Department assistance for multifamily rental housing shall submit on an annual basis within the 
Department's required Owner's Financial Certification packet a signed certification by the First Lien 
Lender including:  

(1) Reserve for replacement requirements under the first lien loan agreement;  
(2) Monitoring standards established by the First Lien Lender to ensure compliance with the 

established reserve for replacement requirements; and  
(3) A statement by the First Lien Lender  

(A) That the Development has met all established reserve for replacement requirements; or  
(B) Of the plan of action to bring the Development in compliance with all established reserve 

for replacement requirements, if necessary.  
(d) If the Development meets the minimum unit size described in subsection (a) of this section and 

the establishment of a Reserve Account for repairs has not been required by the First Lien Lender or 
Bank Trustee, each Owner receiving Department assistance for multifamily rental housing shall set aside 
the repair reserve amount as described in subsection (e)(1) - (3) of this section through the date 
described in subsection (f)(2) of this section through the appointment of an escrow agent as further 
described in subsection (b)(3) of this section.  

(e) If the Department is the First Lien Lender with respect to the Development, each Owner 
receiving Department assistance for multifamily rental housing shall deposit annually into a Reserve 
Account through the date described in subsection (f)(2) of this section:  

(1) For new construction Developments:  
(A) Not less than $150 per unit per year for units one to five years old; and  
(B) Not less than $200 per unit per year for units six or more years old.  

(2) For rehabilitation Developments:  
(A) An amount per unit per year established by the Department's division responsible for 

credit underwriting based on the information presented in a Property Condition Assessment in 
conformance with §1.36 of this title; and  

(B) Not less than $300 per unit per year.  
(3) For either new construction or rehabilitation Developments, the Owner of a multifamily 

rental housing Development shall contract for a third-party Property Condition Assessment meeting the 
requirements of §1.36 of this title and the Department will reanalyze the annual reserve requirement 
based on the findings and other support documentation.  

(A) A Property Condition Assessment will be conducted:  
(i) At appropriate intervals that are consistent with requirements of the First Lien 

Lender, other than the Department; or  
(ii) At least once during each five-year period beginning with the 11th year after the 

awarding of any financial assistance for the Development by the Department, if the Department is the 
First Lien Lender or the First Lien Lender does not require a third-party Property Condition Assessment.  

(B) Submission by the Owner to the Department will occur within 30 days of completion of 
the Property Condition Assessment and must include:  

(i) The complete Property Condition Assessment;  
(ii) First Lien Lender and/or Owner response to the findings of the Property Condition 

Assessment;  
(iii) Documentation of repairs made as a result of the Property Condition Assessment; 

and  
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(iv) Documentation of adjustments to the amounts held in the replacement Reserve 
Account based upon the Property Condition Assessment.  

(f) A Land Use Restriction Agreement or restrictive covenant between the Owner and the 
Department must require:  

(1) The Owner to begin making annual deposits to the reserve account on the later of:  
(A) The date that occupancy of the Development stabilizes as defined by the First Lien 

Lender or in the absence of a First Lien Lender other than the Department, the date the property is at 
least 90% occupied; or  

(B) The date that permanent financing for the Development is completely in place as defined 
by the First Lien Lender or in the absence of a First Lien Lender other than the Department, the date 
when the permanent loan is executed and funded.  

(2) The Owner to continue making deposits until the earliest of the following dates:  
(A) The date on which the Owner suffers a total casualty loss with respect to the 

Development;  
(B) The date on which the Development becomes functionally obsolete, if the Development 

cannot be or is not restored;  
(C) The date on which the Development is demolished;  
(D) The date on which the Development ceases to be used as a multifamily rental property; 

or  
(E) The later of  

(i) The end of the affordability period specified by the Land Use Restriction Agreement 
or restrictive covenant; or  

(ii) The end of the repayment period of the first lien loan.  
(g) The duties of the Owner of a multifamily rental housing Development under this section cease on 

the date of a change in ownership of the Development; however, the subsequent Owner of the 
Development is subject to the requirements of this section.  

(h) If the Department is the First Lien Lender with respect to the Development or the First Lien 
Lender does not require establishment of a Reserve Account, the Owner receiving Department assistance 
for multifamily rental housing shall submit on an annual basis within the Department's required Owner's 
Financial Certification packet:  

(1) Financial statements, audited if available, with clear identification of the replacement 
Reserve Account balance and all capital improvements to the Development within the fiscal year;  

(2) Identification of costs other than capital improvements funded by the replacement Reserve 
Account; and  

(3) Signed statement of cause for:  
(A) Use of replacement Reserve Account for expenses other than necessary repairs, including 

property taxes or insurance;  
(B) Deposits to the replacement Reserve Account below the Department's or First Lien 

Lender's mandatory levels as defined in subsections (c), (d) and (e) of this section; and  
(C) Failure to make a required deposit.  

(i) If a request for extension or waiver is not approved by the Department, Department action, 
including a penalty of up to $200 per dwelling unit in the Development and/or characterization of the 
Development as Materially Non-Compliant, as defined in §60.1 of this title, may be taken when:  

(1) A Reserve Account, as described in this section, has not been established for the 
Development;  

(2) The Department is not a party to the escrow agreement for the Reserve Account;  
(3) Money in the Reserve Account  

(A) Is used for expenses other than necessary repairs, including property taxes or insurance; 
or  

(B) Falls below mandatory deposit levels;  
(4) Owner fails to make a required deposit;  
(5) Owner fails to contract for the third party Property Condition Assessment as required under 

subsection (e)(3) of this section; or  
(6) Owner fails to make necessary repairs, as defined in subsection (k) of this section.  

(j) On a case by case basis, the Department may determine that the money in the Reserve Account 
may:  

(1) Be used for expenses other than necessary repairs, including property taxes or insurance, if:  
(A) Development income before payment of return to Owner or deferred developer fee is 

insufficient to meet operating expense and debt service requirements; and  
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(B) The funds withdrawn from the Reserve Account are replaced as cashflow after payment 
of expenses, but before payment of return to Owner or developer fee is available.  

(2) Fall below mandatory deposit levels without resulting in Department action, if:  
(A) Development income after payment of operating expenses, but before payment of return 

to Owner or deferred developer fee is insufficient to fund the mandatory deposit levels; and  
(B) Subsequent deposits to the Reserve Account exceed mandatory deposit levels as cashflow 

after payment of operating expenses, but before payment of return to Owner or deferred developer fee 
is available until the Reserve Account has been replenished to the mandatory deposit level less capital 
expenses to date.  

(k) The Department or its agent may make repairs to the Development if the Owner fails to complete 
necessary repairs indicated in the submitted Property Condition Assessment or identified by physical 
inspection. Repairs may be deemed necessary if the Development is notified of the Owner's failure to 
comply with federal, state and/or local health, safety, or building code.  

(1) Payment for necessary repairs must be made directly by the Owner or through a replacement 
Reserve Account established for the Development under this section.  

(2) The Department or its agent will produce a Request for Bids to hire a contractor to complete 
and oversee necessary repairs.  

(l) This section does not apply to a Development for which the Owner is required to maintain a 
Reserve Account under any other provision of federal or state law. 
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BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

JANUARY 14, 2021 

 
Presentation, discussion, and possible action on the Dispute of EARAC’s Emergency Solutions Grants 
Coronavirus Aid, Relief, and Economic Security Act first allocation award recommendation for 
Galveston County Community Action Council, Inc. and approval of an award to The Salvation Army, 
Inc. serving Galveston County 
 

RECOMMENDED ACTION 
 

WHEREAS, on July 23, 2020, the Board approved awards to subrecipients for 
Emergency Solutions Grants Coronavirus Aid, Relief, and Economic Security Act first 
allocation (ESG CARES 1) funds received from the U.S. Department of Housing and 
Community Affairs (HUD) conditioned upon final Previous Participation Review (PPR) 
review and recommendation by the Executive Award Review and Advisory 
Committee (EARAC); 
 
WHEREAS, a conditional award of ESG CARES 1 funds to Galveston County 
Community Action Council, Inc. (GCCAC) in the amount of $257,000 was approved by 
the Board subject to the condition; 
 
WHEREAS, upon completion of the PPR, the award to GCCAC was not recommended 
by the Single Family and Homeless Program Division or Compliance Division to EARAC 
for approval of the award; 
 
WHEREAS, GCCAC submitted a timely filed Dispute of staff’s decision in accordance 
with the requirements of 10 TAC §1.303(g)(4); 
 
WHEREAS, 10 TAC §1.303(g)(2) allows a Dispute of an EARAC recommendation to be 
heard by the Board without further EARAC consideration; 
 
WHEREAS, 10 TAC §1.303(h) grants the Board authority to accept, reject, or modify 
any EARAC recommendations in response to a Dispute;  
 
WHEREAS, the reason for the denial relates to GCCAC’s inability to sufficiently serve 
its clients with other Department funds for which the Department has initiated a 
process of removing GCCAC’s status as a subrecipient of funds, and because GCCAC 
is making efforts to achieve performance for those contracts through a self-imposed 
Quality Improvement Plan, staff does not recommend providing GCCAC with a ESG 
CARES contract and HUD funds that may detract from their ability to focus on their 
performance under other Department contracts;   
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WHEREAS, staff’s recommendation to deny this request has taken into consideration 
that other ESG CARES 1 funds have been awarded within Galveston and ESG CARES 
2 funds are being considered for awards at this Board meeting to other entities 
serving the same area as GCCAC, and therefore denial of GCCAC’s ESG CARES 1 
request does not limit the delivery of ESG CARES resources in the area; and 
 
WHEREAS, staff has identified that the funds previously identified for GCCAC be 
awarded instead to The Salvation Army, Inc. serving Galveston County; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the Board accepts staff’s recommendation to both deny the 
GCCAC’s Dispute of the EARAC recommendation, and deny the ESG CARES 1 award 
to GCCAC; and  
 
FURTHER RESOLVED, that the $257,000 of ESG CARES 1 funds be provided to The 
Salvation Army, Inc. serving Galveston County. 

 
BACKGROUND 

 
The Department received an allocation of $33.3 million for ESG CARES 1 for Fiscal Year 2020 from the 
U.S. Department of Housing and Urban Development (HUD) on March 27, 2020.  On April 23, 2020, the 
Board approved a plan to program the ESG CARES 1 funds, including local distribution of funds awards 
as recommended by Continuum of Care (CoC) lead agencies.   
 
The Texas Homeless Network (THN), who is the CoC Lead Agency for the Balance of State, 
recommended fourteen entities to the Department for award.  Galveston County Community Action 
Council, Inc. (GCCAC) was recommended by THN to receive an award of $257,000 of the $7,272,289 in 
total funds awarded to the BoS CoC region.  The Board approved the recommendation on July 23, 2020, 
conditioned upon final Previous Participation Review (PPR) clearance and recommendation by the 
Executive Award Review and Advisory Committee (EARAC).   
 
On November 30, 2020, GCCAC was notified by staff that the Program and Compliance Divisions did not 
recommend GCCAC’s application for an award of ESG CARES 1 funds to EARAC, and notified them since 
there was not a recommendation of an award to EARAC, EARAC would recommend Denial of the award 
to the Board.  This notification is included in this board action request as Attachment 1.  
 
On December 7, 2020, GCCAC submitted a written Dispute of EARAC’s recommendation in accordance 
with 10 TAC §1.303(g), included in this board action request as Attachment 2.  The Dispute stated that 
as of a TDHCA monitoring visit in 2020, GCCAC has no findings other than a finding related to tripartite 
compliance of their board composition, and that their 2019 single audit found no issues of 
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noncompliance.   They reiterated that they have improved their organizational standards, and that their 
application was ranked third overall in THN’s BoS ESG CARES 1 application cycle.   

While it is true that GCCAC currently has no findings from TDHCA’s monitoring staff, GCCAC has been 
notified of the Department’s intent to remove contracts and the recurrent subrecipient status of GCCAC 
for both the Low Income Home Energy Assistance Program (LIHEAP) and the Community Services Block 
Grant Program due to their inability to sufficiently assist clients and expend funds.  In November 2020, 
GCCAC established a self-imposed Quality Improvement Plan and the Department has provided them 
with an opportunity to achieve their self-identified expenditure benchmarks by the end of January, 
which will be reflected in reporting of February 15, 2021. GCCAC has been notified that the January 
reports they submit and the results of their efforts in achieving their benchmarks will be the basis for a 
Board action in March 2021.  

The ESG CARES 1 HUD funds are significantly different from the funding that GCCAC currently 
administers including, but not limited to, the following factors: the 24 CFR Part 5 definition of income 
must be used; the definition of homelessness or at-risk of homelessness must be met and documented; 
and the funds require different reporting systems both at TDHCA and for HUD.  According to its most 
recent single Audit, GCCAC did not administer HUD funding in 2018 or 2019.  Because of the significantly 
new requirements associated with ESG funding, and GCCAC’s history of returning Department funding, 
staff does not believe providing GCCAC with a new source of funds at this time is a prudent use of ESG 
CARES funds, particularly considering that other ESG subrecipients in the Galveston area will be in a 
position to provide similar assistance. In response to EARAC’s recommendation of denial, staff has 
reached out to THN to determine the use of the funds that had been conditionally awarded to GCCAC, 
and THN has stated that if the Board accepts EARAC’s recommendation, the $257,000 (previously 
identified for GCCAC) be utilized to increase the amount of the award to The Salvation Army, Inc., 
serving Galveston County.  Galveston County is also served with ESG CARES funding by Lone Star Legal 
Aid, Resource and Crisis Center of Galveston County, Inc., and The Children’s Center. Two additional 
counties in GCCAC’s service area, Brazos County and Wharton County, are anticipated to be served by 
subrecipients awarded funding under the second allocation of ESG CARES funding, which is included as 
a different item at today’s meeting.  
 
Staff recommends that the Board accept the recommendation of EARAC to deny the dispute submitted 
by GCCAC and to authorize the award of $257,000 to The Salvation Army, Inc. serving Galveston County, 
pending EARAC approval or approval with conditions.   
 



From: Rosy Falcon
To: Quintero, Robert
Cc: Abigail Versyp; Earnest Hunt; Naomi Cantu; Brooke Boston
Subject: EARAC Results for ESG Funds
Date: Monday, November 30, 2020 5:04:57 PM

Good afternoon,

The Program and Compliance Divisions are not recommending Galveston County Community Action
Council, Inc’s application for an ESG CARES award.
By not receiving a favorable recommendation or recommendation with conditions by both Divisions,
GCCAC’s application is Denied; therefore, EARAC’s recommendation to the Board will be Denial.
As per 10 TAC §1.303 (g) (2) if you do not agree with the conditions proposed by EARAC you may
submit to the Department a letter to the attention of Brooke Boston, EARAC Chair, setting forth your
Dispute.  Please refer to 10 TAC §1.303 (g) for the details that must be included in your
correspondence. 
Your written Dispute must be filed not later than the 7th day of the receipt of this notification. 
If you have any questions regarding this process please do not hesitate to contact me via email at
Rosy.Falcon@tdhca.state.tx.us or Earnest Hunt at Earnest.Hunr@tdhca.state.tx.us
Thank you,

Rosy L. Falcon
Senior Monitor
Compliance Subrecipient Monitoring
Texas Department of Housing and Community Affairs
221 East 11th Street ∙ Austin, TX 78701
512-936-7810
512-475-3935 Fax
Rosy.Falcon@tdhca.state.tx.us

About TDHCA
The Texas Department of Housing and Community Affairs is committed to expanding fair housing
choice and opportunities for Texans through the administration and funding of affordable housing
and homeownership opportunities, weatherization, and community-based services with the help of
for-profits, nonprofits, and local governments. For more information about fair housing, funding
opportunities, or services in your area, please visit www.tdhca.state.tx.us or the Learn about Fair
Housing in Texas page.
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BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

JANUARY 14, 2021 

 
Presentation, discussion, and possible action on Emergency Solutions Grants Coronavirus Aid, Relief, 
and Economic Security Act second allocation awards  
 

RECOMMENDED ACTION 
 

WHEREAS, on June 9, 2020, the U.S. Department of Housing and Urban Development (HUD) 
released the second allocation of the $4 billion available through the CARES Act for the 
Emergency Solutions Grants Program (ESG) nationally, of which $64,537,937 was allocated 
to the Texas Department of Housing and Community Affairs (the Department);  
 
WHEREAS, $3,232,247 is anticipated to be retained by TDHCA for administration, which 
may be reprogrammed to other activities;  
 
WHEREAS, the Board approved a plan on October 8, 2020, to program the second 
allocation of ESG CARES funds for awards: to be locally distributed for rapid re-housing and 
homelessness prevention as recommended by Continuum of Care (CoC) lead agencies; to 
support Homeless Management Information System (HMIS) reporting; and to be used for 
TDHCA administrative expenses;  
 
WHEREAS, HUD Community Planning Development Notice 20-08 requires the Department 
to award ESG funds within 240 days of receipt of the award letter from HUD, which was 
received May 19, 2020; 
 
WHEREAS, approximately $274,649 is presented for award for Homeless Management 
Information System (HMIS) and HMIS-comparable database support and Sage reporting;  
 
WHEREAS, nine CoC lead agencies administered a local subrecipient selection process; 
 
WHEREAS, two CoC Regions did not have CoC lead agencies to coordinate the subrecipient 
selection process and the Department offered to award funds directly to organizations in 
those areas; and 
 
WHEREAS, program staff is recommending the attached list of awards conditioned on final 
recommendations from the Compliance Division for purposes of a recommendation or 
recommendation with conditions from the Executive Review and Advisory Committee, 
totaling $61,305,690 in ESG CARES second allocation awards; 
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NOW, therefore, it is hereby 

 

RESOLVED, that the Executive Director, his designees, and each of them be and they 
hereby are authorized, empowered, and directed, for and on behalf of the Department, to 
take any and all such actions as they or any of them may deem necessary or advisable to 
effectuate awards totaling $61,305,690 for ESG CARES second allocation, pending the 
Executive Award Approval and Advisory Committee (EARAC) review and approval or 
approval with conditions; 
 
RESOLVED, that EARAC has recommended the award for the Tracy Andrus Foundation to 
be approved with the condition that its registration with the Texas Secretary of State be 
current and correct before contract execution, but no later than March 15, 2021, although 
this date may be extended upon request by the Executive Director or designee for good 
cause for up to 30 additional days; and  
 
FURTHER RESOLVED, should funds under any ESG CARES first or second allocation 
contracts be returned or made available, those funds may be reallocated at the discretion 
and authority of the Executive Director or designee to other contracts awarded under ESG 
CARES that have shown a high percentage of expenditure and percentage of positive 
outcomes for persons experiencing or at-risk of homelessness performance. 

 

BACKGROUND 

 

On March 27, 2020, the CARES Act was signed into law. The CARES Act provides for $4 billion to be 
distributed through the ESG Program nationally and includes waivers of certain provisions of the ESG 
regulations. The ESG Program is a HUD-funded program designed to assist people experiencing 
homelessness or at-risk of homelessness to regain stability in permanent housing quickly after 
experiencing a housing crisis and/or homelessness.  
 
ESG CARES funds were coordinated with CoC lead agencies. A CoC is a group composed of 
representatives of local governments and service providers organized to plan for and provide a system 
of outreach, emergency shelter, and housing strategies to address the various needs of homeless 
persons and persons at risk of homelessness for a specific geographic area. A CoC lead agency is the CoC 
collaborative applicant in the HUD CoC Program per 24 CFR §578.3. Grantee recipients of ESG are 
required to coordinate their ESG programming with CoC organizations per 24 CFR §576.400(a).  
 
The first allocation of ESG CARES Act funding (ESG CARES 1) released by HUD allocated $33,254,679 to 
the Texas Department of Housing and Community Affairs. This funding has been programmed for street 
outreach, emergency shelter, rapid re-housing and homelessness prevention. Approximately $12.5 
million was awarded to existing ESG Subrecipients; $17.2 million was awarded through a separate 
competition; and $1.9 million was awarded to legal service providers and HMIS support. ESG CARES 1 
funding was awarded in every Continuum of Care (CoC) region in Texas, which has not occurred with ESG 
funding in the last five years.  Continued outreach to TX-624 Wichita Falls and TX-701 Bryan/College 
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Station resulted in ESG CARES awards in those two regions, which had not participated in TDHCA’s ESG 
program in over six years.  
 
The Department’s 2020 One Year Action Plan outlined that ESG CARES second allocation funding (ESG 
CARES 2) is programmed for rapid re-housing, homelessness prevention, Homeless Management 
Information System (HMIS), and administration. ESG CARES 2 funds are subject to a series of flexibilities, 
waivers, and restrictions, as outlined by the ESG CARES Act, HUD waivers accepted by the Department 
effective April 5, 2020, and the HUD CPD notice 20-08 released September 1, 2020.  Under ESG CARES 
second allocation, rental assistance can be provided for up to 12 months, with an additional six months’ 
worth of rental arrears and late fees in a one-time payment, as applicable. Another funding category 
that is closely related to rental assistance under ESG is called housing relocation and stabilization 
services, which can include rental application fees, security deposits, last month’s rent, utility deposits, 
utility payments, moving costs, and landlord incentives. Both rental assistance and housing relocation 
and stabilization services are covered under the broad categories of rapid re-housing and homelessness 
prevention. The second round of ESG CARES funds was approved with a 25% variation among activities 
as deemed necessary by the Executive Director or designee.  
 
For ESG CARES 2, ESG Coordinators developed and use scoring criteria that included at minimum: 

1. Past expenditure rates of CoC, ESG, or other grant funding; 
2. The organization’s demonstrable history and familiarity with operating the type of activity for 

which it will receive funding (e.g., rapid rehousing, homelessness prevention, rental assistance 
provision); 

3. The organization’s experience serving the population experiencing homelessness and at severest 
risk of complications from coronavirus (e.g., individuals experiencing homelessness over age 50, 
persons with disabilities); 

4. Previous performance of the organization in providing housing, shelter, or services to individuals 
and families experiencing or at risk of homelessness (e.g., the length of time individuals and 
families remain homeless before they are housed, overall reduction in the number of homeless 
individuals and families, success at reducing the number of individuals and families who become 
homeless, etc.); 

5. The organization’s plan to use landlord incentives, as allowed in HUD CPD Notice 20-08; and 
6. The organization’s plan to collaborate with landlords that shows staff members identified to 

conduct outreach to and negotiation with owners as outlined in 24 CFR §576.105(b). 
 
As stated in the funding plan, $61,031,041 of the second allocation was designated for either 
Subrecipients recommended by the CoC Lead Agencies, or for Subrecipients identified by the 
Department based on CoC funding awards. Staff contracted with nine CoC Lead Agencies to coordinate 
the selection process: 

1. TX-500 San Antonio/Bexar County - South Alamo Regional Alliance for the Homeless 
2. TX-503 Austin/Travis County - Ending Community Homelessness Organization 
3. TX-600 Dallas/Irving/Dallas County - Metro Dallas Homeless Alliance 
4. TX-601 Fort Worth/Arlington/Tarrant County - Tarrant County Homeless Coalition 
5. TX-603 El Paso/El Paso County - El Paso Homeless Coalition 
6. TX-607 Balance of State – Texas Homeless Network 
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7. TX-611 Amarillo – City of Amarillo 
8. TX-624 Wichita Falls, Wise, Palo Pinto, Wichita, and Archer counties – NorTex Regional Planning 

Commission 
9. TX-700 Houston/Fort Bend/Harris/Montgomery Counties – Coalition for the Homeless of 

Houston 
 
The CoC lead agencies that performed a local subrecipient selection process were responsible for the 
development of an abbreviated and streamlined application format and process, application review and 
evaluation, and recommendation of awards to the Department by December 4, 2020. Staff again extends 
their sincere appreciation to these organizations for stepping up to this role.  
  
ESG Subrecipients recommended for an award were contacted by TDHCA for a full application packet.  If 
the agency was not responsive, or does not pass EARAC approval, TDHCA could deny ESG CARES funding 
and move to the next ESG CARES recommended awardee in the ranked order provided by the CoC lead 
agency. For this purpose, applicants were designated as primary for a recommended award, or backup, 
for a recommendation of an award if a primary recommendation was not responsive or is not 
recommended by EARAC for an award. If a backup is eligible for an award, the amount will be either (1) 
the amount they requested or (2) what is available after a primary awardee does not receive an award, 
whichever is less.  
 
Recommendations by the CoC Lead Agency have been reviewed by TDHCA and are also subject to a final 
recommendation for approval or approval with conditions by EARAC. Any awards are subject to EARAC 
recommendation or recommendation with conditions.  The Attachments A and B identify which entities 
have not completed the Previous Participation Process. EARAC has recommended the award for the 
Tracy Andrus Foundation to be approved with the condition that its registration with the Texas Secretary 
of State be current and correct before contract execution, but no later than March 15, 2021, although 
this date may be extended upon request by the Executive Director or designee for good cause for up to 
30 additional days. 
 
The two CoC Regions that did not have a CoC lead agency coordinating the subrecipient selection process 
are TX-701 Bryan/College Station and TX-624 Waco/McLennan County. TDHCA reached out to eligible 
organizations in those CoC regions that had previously been awarded certain types of CoC funding 
(awards made prior to the CARES Act funds directly by HUD to the organizations). From those efforts, 
two organizations submitted Applications for ESG CARES funding to TDHCA, as shown in Attachment A. 
The total requested funds equaled $2,363,588 which was the total available funds for award in the 
regions.  
 

All recommended awardees for homelessness prevention and rapid re-housing are reflected in 
Attachment A.  ESG CARES 2 builds on the successful expansion of ESG CARES 1 in which funds were 
recommended for award in every CoC region in Texas. Staff is pleased to report that ESG CARES 2 funding 
is available for persons experiencing homelessness or at-risk of homelessness in every county in Texas. 
Special recognition goes to Texas Homeless Network (THN) and Endeavors for this accomplishment. 
Texas Homeless Network (THN) is the CoC lead for the Balance of the State CoC, which has 215 counties 
and is the largest in Texas. Endeavors is a nonprofit organization based in San Antonio Texas. THN and 
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Endeavors are working together to provide access to ESG CARES 2 in the 95 counties for which there 
were no applicants.  
 
Finally, funds were offered to the CoC lead agencies and HMIS lead agencies for HMIS and HMIS-
comparable database support and Sage reporting. Quarterly reporting into the HUD online system called 
Sage is a new requirement for ESG CARES that is not required for ESG annual funds. Recommendations 
for HMIS support are reflected in Attachment B.   
 
If ESG CARES second allocation contracts are returned or otherwise made available, those funds may be 
reallocated at the discretion and authority of the Executive Director to other contracts awarded under 
ESG CARES that have shown a high percentage of expenditure and percentage of positive outcomes for 
persons experiencing or at-risk of homelessness performance. ESG CARES 2 funding may be re-
programmed in any ESG CARES program component: street outreach, emergency shelter, homelessness 
prevention, and rapid re-housing. ESG CARES Subrecipients eligible for this reallocation of funding must 
be in good standing with the Department which includes, but is not limited to, not owing the Department 
any disallowed funding or other payments without being current on an approved repayment plan, and 
being current on their single audit requirement (if applicable).  
  
Staff recommends the awards conditioned on EARAC recommendation or recommendation with 
conditions, as reflected herein and in the Attachments. 



Page 6 of 11 

 
Attachment A – Award Recommendations through Local Subrecipient Selection Process or Continuum 
of Care Awardee Offers1 
 
TX-500, San Antonio/Bexar County 
 

CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

500 San Antonio Christian Hope Center  $525,000.00 $525,000.00 Primary 

500 Beat AIDS $570,999.00 $570,999.00 Primary 

500 
Family Endeavors, Inc., dba 

Endeavors $2,029,347.00 $2,029,347.00 Primary 

500 Haven for Hope $695,100.00 $695,100.00 Primary 

  
TX-500 San Antonio/Bexar County 

Total $3,820,446.00 $3,820,446.00   

 
 
TX-503, Austin/Travis County 

CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

503 Family Eldercare $1,224,564 $1,224,564 Primary 

503 Foundation for the Homeless, Inc. $812,288 $566,888 Primary 

503 Srv2Thrv Foundation $905,991 $0 Backup 

503 
Youth and Family Alliance dba 
LifeWorks $1,025,636 $1,025,636 Primary 

  TX-503 Total $3,968,479 $2,817,088   

 
 
TX-600, Dallas City & County/Irving 

CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

600 Bridge Steps $799,890 $799,890 Primary  

600 Brighter Tomorrows* $525,000 $500,000 Primary  

600 Catholic Charities of Dallas, Inc. $1,475,503 $1,311,703 Primary  

600 Family Gateway Inc $533,910 $533,910 Primary  

600 
First Presbyterian Church of Dallas, 
Texas dba The Stewpot $788,492 $500,000 Primary  

600 Helen's Project $36,000 $0 Backup 

600 Hope's Door Inc. $500,000 $500,000 Primary  

                                                
1 The asterisk reflects conditional awards to entities that do not yet have a complete review from EARAC. 
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CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

600 
Maurice Barnett Geriatric 
Wellness Center, Inc $3,520,000 $504,000 Primary  

600 Metro Dallas Homeless Alliance $500,040 $500,040 Primary  

600 Metrocrest Services, Inc $1,000,003 $970,003 Primary  

600 
Shared Housing Center, Inc. - 
Rapid Re-housing $500,000 $296,732 Primary  

600 

Shared Housing Center, Inc. - 
Homelessness Prevention and 
Rapid Re-housing $218,105 $0 Backup 

600 The Family Place $672,000 $672,000 Primary  

600 Under 1 Roof - Rapid Re-housing $147,000 $0 Backup 

600 
Under 1 Roof - Homelessness 
Prevention $1,111,625 $545,000 Primary  

  
TX-600 Dallas City & Irving County 
Total $12,327,568 $7,633,278   

 
 
TX-601, Fort Worth/Arlington, Tarrant County 
 

CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

601 Tarrant County $2,000,000 $2,000,000 Primary 

601 
Tarrant County Homeless 
Coalition $537,894 $537,894 Primary 

601 
The Salvation Army (Mabee 
Center) $1,000,000 $1,000,000 Primary 

  

TX-601 Fort 
Worth/Arlington/Tarrant County 
Total $3,537,894 $3,537,894   

 
TX-603, El Paso City & County 

CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

603 
El Paso Coalition for the 
Homeless $152,812 $152,812 Primary 

603 El Paso Human Services $590,000 $590,000 Primary 

603 La Posada Home, Inc. $590,000 $590,000 Primary 

603 Project VIDA $590,000 $590,000 Primary 

  
TX-603 El Paso City/County 
Total $1,922,812 $1,922,812   
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TX-604, Waco, McLennan County 

CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

604 Salvation Army (Waco) $1,111,085 $1,111,085 n/a 

  
TX-604 Waco/McLennan County 
Total $1,111,085 $1,111,085   

 
 
TX-607, Balance of State 

CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

607 Ark-Tex Council of Governments $528,000 $0 n/a 

607 
Aspermont Small Business 
Development Center, Inc. $502,500 $502,500 Primary 

607 
Brown County Home Solutions 
Inc $1,550,049 $0 n/a 

607 
Castle Cares Community 
Ministries/The Warrior's Refuge $741,111 $0 n/a 

607 
Catholic Charities of the Rio 
Grande Valley, Inc. $1,750,517 $1,750,517 Primary 

607 

Central Texas Opportunities, Inc. 
dba Cornerstone Community 
Action Agency $1,293,147 $0 n/a 

607 Christian Community Action $1,543,100 $0 n/a 

607 
Comal County Family Violence 
Shelter Inc. $652,050 $0 n/a 

607 
Community Action Committee of 
Victoria, Texas $500,000 $0 n/a 

607 
Community Action, Inc. of 
Central Texas $2,635,604 $0 n/a 

607 
Community Resource Centers of 
Texas, Inc. $741,519 $0 n/a 

607 
Concho Valley Community 
Action Agency $2,828,000 $2,828,000 Primary 

607 
Economic Action Committee of 
the Gulf Coast $504,853 $0 n/a 

607 Families In Crisis, Inc. $843,990 $0 n/a 

607 
Family Endeavors, Inc., dba 
Endeavors $12,613,850 $12,613,850 Primary 

607 
Gulf Coast Attainable Housing 
Foundation $1,022,500 $0 n/a 

607 
Homeless Network of Texas dba 
Texas Homeless Network $150,000 $150,000  Primary 
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CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

607 
Housing Authority of the City of 
Pharr $644,500 $0 n/a 

607 
Housing Authority of the City of 
Texarkana, Texas $1,077,206 $0 Backup 

607 
Loaves & Fishes of the Rio 
Grande Valley, Inc. $507,150 $507,150 Primary 

607 Making Dreams Real, Inc. $775,076 $0 n/a 

607 Mid-Coast Family Services $674,800 $674,800 Primary 

607 Panhandle Community Services $1,418,128 $1,418,128 Primary 

607 Rising Tide Ministries $766,000 $0 n/a 

607 Taylor Housing Authority $1,120,800 $0 Backup 

607 The Children's Center, Inc. $1,000,000 $0 Backup 

607 
The Chosen Ones Outreach 
Ministries of Galveston, Inc. $1,360,000 $1,360,000 Primary 

607 The Salvation Army (Abilene) $873,000 $0 n/a 

607 The Salvation Army (Beaumont) $525,300 $0 n/a 

607 
The Salvation Army (Grayson 
County) $540,440 $0 n/a 

607 The Salvation Army (Lufkin) $628,028 $0 n/a 

607 The Salvation Army (Bell County) $758,000 $758,000 Primary 

607 Tracy Andrus Foundation2 $1,730,000 $1,730,000 Primary 

607 
United Way of Amarillo & 
Canyon $520,240 $0 n/a 

607 
United Way of Denton County, 
Inc. $3,300,333 $3,300,333 Primary 

  
TX-607 Texas Balance of State 
Total $48,619,791 $27,593,278   

 
 
TX-611, Amarillo 

CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

611 City of Amarillo $865,899 $865,899 Primary 

611 
Salvation Army 
(Amarillo)* $500,000 $500,000 Primary 

  
TX-611 Amarillo CoC 
Total $1,365,899 $1,365,899   

 

                                                
2 Conditioned as reflected in the BAR. 
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TX-624 Wichita Falls/Wise, Palo Pinto, Wichita, Archer Counties 

CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

624 
Nortex Regional Planning 
Commission $541,750 $926,116 Primary 

  

TX-624 Wichita Falls/Wide, 
Palo Pinto, Wichita, and 
Archer Counties Total $541,750 $926,116   

 
TX-700, City of Houston/Fort Bend, Harris, and Montgomery Counties 

CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

700 

Alliance of Community 
Assistance Ministries, Inc. 
(dba ACAM) $1,373,697 $1,373,697 Primary 

700 
Catholic Charities of 
Galveston-Houston $1,614,375 $1,614,375 Primary 

700 
Houston Area Women's 
Center $1,858,500 $1,858,500 Primary 

700 The Montrose Center $630,000 $630,000 Primary 

700 
Spring Branch Community 
Health Center $2,804,000 $2,804,000 Primary 

700 
West Houston Assistance 
Ministries, Inc. $770,070 $770,070 Primary 

  

TX-700 Houston/Fort Bent, 
Harris, and Montgomery 
Counties Total $9,050,642 $9,050,642   

 
 
TX-701 Bryan/College Station/Brazos Valley 

CoC 
Region Agency 

 Total 
requested 

Total 
Recommended Primary/Backup 

701 Twin City Mission, Inc $1,252,503 $1,252,503 n/a 

  
TX-701 Bryan/College 
Station/Brazos Valley Total $1,252,503 $1,252,503   
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Attachment B – Award Recommendations for HMIS/HMIS-comparable database support 
CoC 
Region Agency 

Total 
Recommended 

603 El Paso Coalition for the Homeless $40,000.00  

503 Ending Community Homelessness Coalition, Inc. $4,329.00  

600 Metro Dallas Homeless Alliance $37,388.00  

601 Tarrant County Homeless Coalition $15,000.00  

multiple Texas Council on Family Violence $49,965.00  

607 

Homeless Network of Texas dba Texas 
Homeless Network $58,800.00  

701 Twin City Mission, Inc $69,167.00  

  Total HMIS support $274,649 
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BOARD ACTION REQUEST 

BOND FINANCE DIVISION 

JANUARY 14, 2021 

 
Presentation, discussion, and possible action on Inducement Resolution No. 21-008 for Multifamily 
Housing Revenue Bonds Regarding Authorization for Filing Applications for Private Activity Bond 
Authority for Meadowbrook (#21604) 
  

RECOMMENDED ACTION 
 

WHEREAS, a bond pre-application, as further detailed below, was submitted to the 
Department for consideration of an inducement resolution; 
 
WHEREAS, Board approval of the inducement resolution is the first step in the 
application process for a multifamily bond issuance by the Department; and 
 
WHEREAS, approval of the inducement will allow staff to submit an application to the 
Bond Review Board (BRB) for the issuance of a Certificate of Reservation associated with 
the Development; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that based on the foregoing, Inducement Resolution No. 21-008 to proceed 
with the application submission to the BRB for possible receipt of State Volume Cap 
issuance authority under the Private Activity Bond Program for the pre-applications 
listed herein, is hereby approved in the form presented to this meeting.  
  

BACKGROUND 
 

General Information:  The BRB administers the annual private activity bond authority for the State of 
Texas. The Department is an issuer of Private Activity Bonds and is required to induce an application 
for bonds prior to the submission to the BRB. Approval of the inducement resolution does not 
constitute approval of the development but merely allows the Applicant the opportunity to move into 
the full application phase of the process. Once the application receives a Certificate of Reservation, the 
Applicant has 180 days to close on the private activity bonds. 
 
During the 180-day process, the Department will review the complete application for compliance with 
the Department’s Rules, including, but not limited to, site eligibility and threshold as well as previous 
participation as it relates to developments previously funded through the Department. During the 
review of the full application, staff will also underwrite the transaction and determine financial 
feasibility in accordance with the Real Estate Analysis Rules. The Department will schedule and conduct 
a public hearing, and the complete application, including a transcript from the hearing, will then be 
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presented to the Board for a decision on the issuance of bonds as well as a determination on the 
amount of housing tax credits anticipated to be allocated to the development. This inducement 
resolution would reserve approximately $40M in private activity bond volume cap.  Staff notes that the 
Department’s set-aside for the 2021 program year is $169,558,383.  Reservations for those 
applications that participated in the 2021 Private Activity Bond Lottery total $158,000,000, reducing 
the Department’s available set-aside to $11,558,383.  The Department filed 2020 Carryforward in the 
amount of $192,000,000 for those applications submitted as part of the August 15th collapse.  This will 
bring the total in reserved applications to $350,000,000 that the Department anticipates issuing in 
2021. The pre-application listed below will be placed on the Department’s waiting list to receive a 
Reservation, bringing the total of pre-applications on the waiting list to $40M.  
 
 
21604 – Meadowbrook  
New construction of 216 units is proposed for this multifamily development to be located at 15251 
Seagoville Road in Dallas, Dallas County. This transaction is proposed to be Priority 3 and will serve the 
general population. The applicant has elected an intent to use income averaging for the development. 
196 of the units will be rent and income restricted at 60% of Area Median Family Income (AMFI), and 
the remaining twenty units will be market rate. The Department has received no letters of support or 
opposition for the proposed development.  
 
Bond Inducement Amount: $40,000,000 
 
 



January 14, 2021 Inducement Resolution –Meadowbrook Apartments 
#6280545.2 

RESOLUTION NO. 21‐008 

RESOLUTION DECLARING INTENT TO ISSUE MULTIFAMILY REVENUE BONDS   OR 
NOTES WITH RESPECT TO RESIDENTIAL RENTAL DEVELOPMENTS; AUTHORIZING 
THE  FILING  OF  ONE  OR  MORE  APPLICATIONS  FOR  ALLOCATION  OF  PRIVATE 
ACTIVITY  BONDS WITH  THE  TEXAS  BOND  REVIEW  BOARD;  AND  AUTHORIZING 
OTHER ACTION RELATED THERETO 

WHEREAS, the Texas Department of Housing and Community Affairs (the “Department”) 
has  been  duly  created  and  organized  pursuant  to  and  in  accordance  with  the  provisions  of 
Chapter 2306, Texas Government Code, as amended, (the “Act”) for the purpose, among others, 
of  providing  a  means  of  financing  the  costs  of  residential  ownership,  development  and 
rehabilitation that will provide decent, safe, and affordable living environments for persons and 
families  of  low,  very  low and extremely  low  income and  families  of moderate  income  (all  as 
defined in the Act); and 

WHEREAS,  the Act authorizes  the Department:  (a) to make mortgage  loans to housing 
sponsors to provide financing for multifamily residential rental housing in the State of Texas (the 
“State”)  intended to be occupied by persons and families of  low, very  low and extremely  low 
income  and  families  of moderate  income,  as  determined  by  the Department;  (b) to  issue  its 
revenue bonds or notes for the purpose, among others, of obtaining funds to make such loans 
and provide financing, to establish necessary reserve funds and to pay administrative and other 
costs incurred in connection with the issuance of such bonds or notes; and (c) to pledge all or any 
part  of  the  revenues,  receipts  or  resources  of  the  Department,  including  the  revenues  and 
receipts to be received by the Department from such multifamily residential rental development 
loans, and to mortgage, pledge or grant security interests in such loans or other property of the 
Department in order to secure the payment of the principal or redemption price of and interest 
on such bonds or notes; and 

WHEREAS, it is proposed that the Department issue its revenue bonds or notes in one or 
more  series  for  the  purpose  of  providing  financing  for  the  multifamily  residential  rental 
developments  (the  “Developments”) more  fully  described  in  Exhibit A  attached  hereto.    The 
ownership of the Developments as more fully described in Exhibit A will consist of the applicable 
ownership entity and its principals or a related person (the “Owners”) within the meaning of the 
Internal Revenue Code of 1986, as amended (the “Code”); and 

WHEREAS,  the  Owners  have  made  not  more  than  60  days  prior  to  the  date  hereof, 
payments  with  respect  to  the  acquisition,  construction,  reconstruction  or  renovation  of  the 
Developments and expect to make additional payments  in the future and desire that they be 
reimbursed  for  such  payments  and  other  costs  associated  with  the  Developments  from  the 
proceeds of tax‐exempt and taxable, as applicable, obligations to be issued by the Department 
subsequent to the date hereof; and 
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WHEREAS,  the  Owners  have  indicated  their  willingness  to  enter  into  contractual 
arrangements with the Department providing assurance satisfactory to the Department that the 
requirements of the Act and the Department will be satisfied and that the Developments will 
satisfy  State  law,  Section  142(d)  and  other  applicable  Sections  of  the  Code  and  Treasury 
Regulations; and 

WHEREAS, the Department desires to reimburse the Owners for some or all of the costs 
associated with the Developments listed on Exhibit A attached hereto, but solely from and to the 
extent, if any, of the proceeds of tax‐exempt and taxable, as applicable, obligations to be issued 
in one or more series to be issued subsequent to the date hereof; and 

WHEREAS, at  the  request of  the Owners,  the Department  reasonably expects  to  incur 
debt in the form of tax‐exempt and taxable, as applicable, obligations for purposes of paying the 
costs of the Developments described on Exhibit A attached hereto; and 

WHEREAS, in connection with the proposed issuance of the Bonds (defined below), the 
Department, as  issuer of the Bonds,  is required to submit for the Developments one or more 
Applications for Allocation of Private Activity Bonds or Applications for Carryforward for Private 
Activity Bonds (the “Application”) with the Texas Bond Review Board (the “Bond Review Board”) 
with respect to the tax‐exempt Bonds to qualify for the Bond Review Board’s Allocation Program 
in  connection  with  the  Bond  Review  Board’s  authority  to  administer  the  allocation  of  the 
authority of the State to issue private activity bonds; and 

WHEREAS,  the  Governing  Board  of  the  Department  (the  “Board”)  has  determined  to 
declare its  intent to issue its multifamily revenue bonds or notes for the purpose of providing 
funds to the Owners to finance the Developments on the terms and conditions hereinafter set 
forth; NOW, THEREFORE, 

BE IT RESOLVED BY THE GOVERNING BOARD OF THE TEXAS DEPARTMENT OF HOUSING 
AND COMMUNITY AFFAIRS THAT: 

ARTICLE 1 
 

OFFICIAL INTENT; APPROVAL OF CERTAIN ACTIONS 

Section 1.1. Authorization  of  Issue.    The  Department  declares  its  intent  to  issue  its 
Multifamily Housing Revenue Bonds or Notes (the “Bonds”) in one or more series and in amounts 
estimated to be sufficient to (a) fund a loan or loans to the Owners to provide financing for the 
respective  Developments  in  an  aggregate  principal  amount  not  to  exceed  those  amounts, 
corresponding to the Developments, set forth in Exhibit A; (b) fund a reserve fund with respect 
to the Bonds if needed; and (c) pay certain costs incurred in connection with the issuance of the 
Bonds.    Such  Bonds  will  be  issued  as  qualified  residential  rental  development  bonds.    Final 
approval  of  the  Department  to  issue  the  Bonds  shall  be  subject  to:    (i) the  review  by  the 
Department’s credit underwriters  for  financial  feasibility;  (ii) review by the Department’s staff 
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and legal counsel of compliance with federal income tax regulations and State law requirements 
regarding  tenancy  in  the  respective Development;  (iii) approval by  the Bond Review Board,  if 
required; (iv) approval by the Attorney General of the State of Texas (the “Attorney General”); 
(v) satisfaction of  the Board  that  the  respective Development meets  the Department’s public 
policy criteria; and (vi) the ability of the Department to issue such Bonds in compliance with all 
federal and State laws applicable to the issuance of such Bonds. 

Section 1.2. Terms  of  Bonds.    The  proposed  Bonds  shall  be  issuable  only  as  fully 
registered bonds or notes  in authorized denominations to be determined by the Department; 
shall bear interest at a rate or rates to be determined by the Department; shall mature at a time 
to  be  determined  by  the  Department  but  in  no  event  later  than  40  years  after  the  date  of 
issuance; and shall be subject to prior redemption upon such terms and conditions as may be 
determined by the Department. 

Section 1.3. Reimbursement.    The Department  reasonably  expects  to  reimburse  the 
Owners for all or a portion of the costs that have been or will be paid subsequent to the date that 
is  60  days  prior  to  the  date  hereof  in  connection  with  the  acquisition  of  real  property  and 
construction,  reconstruction  or  renovation,  as  applicable,  of  its  Development  and  listed  on 
Exhibit A attached hereto (“Costs of the Developments”) from the proceeds of the Bonds, in an 
amount which is reasonably estimated to be sufficient:  (a) to fund a loan to provide financing for 
the acquisition and construction or rehabilitation and equipping of  its Development,  including 
reimbursing the applicable Owner for all costs that have been or will be paid subsequent to the 
date that is 60 days prior to the date hereof in connection with the acquisition and construction 
or rehabilitation of the Developments; (b) to fund certain reserves that may be required for the 
benefit of the holders of the Bonds; and (c) to pay certain costs incurred in connection with the 
issuance of the Bonds. 

Section 1.4. Principal  Amount.    Based  on  representations  of  the  Owners,  the 
Department reasonably expects that the maximum aggregate principal amount of debt issued to 
reimburse the Owners for the Costs of the Developments will not exceed the amount set forth in 
Exhibit A which corresponds to the applicable Development. 

Section 1.5. Limited Obligations.  The Owners may commence with the acquisition and 
construction or rehabilitation of the Developments, which Developments will be in furtherance 
of the public purposes of the Department as aforesaid.  On or prior to the issuance of the Bonds, 
each Owner will enter into a loan agreement, on terms agreed to by the parties, on an installment 
payment  basis  with  the  Department  under  which  the  Department  will  make  a  loan  to  the 
applicable Owner for the purpose of reimbursing the Owner for the Costs of the Development 
and the Owner will make installment payments sufficient to pay the principal of and any premium 
and interest on the applicable Bonds.  The proposed Bonds shall be special, limited obligations of 
the Department payable solely by the Department from or in connection with its loan or loans to 
the Owner to provide financing for its Development, and from such other revenues, receipts and 
resources  of  the Department  as may  be  expressly  pledged  by  the Department  to  secure  the 
payment of the Bonds. 
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Section 1.6. The Developments.  Substantially all of the proceeds of the Bonds shall be 
used  to  finance  the Developments, which  are  to  be  occupied  entirely  by  Eligible  Tenants,  as 
determined by the Department, and which are to be occupied partially by persons and families 
of low income such that the requirements of Section 142(d) of the Code are met for the period 
required by the Code. 

Section 1.7. Payment of Bonds.  The payment of the principal of and any premium and 
interest on the Bonds shall be made solely from moneys realized from the loan of the proceeds 
of the Bonds to reimburse the Owners for costs of its Development. 

Section 1.8. Costs of Developments.  The Costs of the Developments may include any 
cost  of  acquiring,  constructing,  rehabilitating,  or  reconstructing,  as  applicable,  improving, 
equipping,  installing and expanding the Developments.   Without  limiting the generality of the 
foregoing, the Costs of the Developments shall specifically include the cost of the acquisition of 
all  land, rights‐of‐way, property rights, easements and interests, the cost of all machinery and 
equipment,  financing  charges,  inventory,  raw  materials  and  other  supplies,  research  and 
development costs, interest prior to and during construction and for one year after completion 
of construction whether or not capitalized, necessary reserve funds, the cost of estimates and of 
engineering and legal services, plans, specifications, surveys, estimates of cost and of revenue, 
other expenses necessary or incident to determining the feasibility and practicability of acquiring, 
constructing,  reconstructing,  improving  and  expanding  the  Developments,  administrative 
expenses  and  such  other  expenses  as  may  be  necessary  or  incident  to  the  acquisition, 
construction, reconstruction, improvement and expansion of the Developments, the placing of 
the Developments  in  operation  and  that  satisfy  the  Code  and  the Act.    The Owners  shall  be 
responsible for and pay any costs of its Development incurred by it prior to issuance of the Bonds 
and will pay all costs of its Development which are not or cannot be paid or reimbursed from the 
proceeds of the Bonds. 

Section 1.9. No Commitment to Issue Bonds.  Neither the Owners nor any other party 
is entitled to rely on this Resolution as a commitment to issue the Bonds and to loan funds, and 
the Department reserves the right not to issue the Bonds either with or without cause and with 
or without  notice,  and  in  such  event  the  Department  shall  not  be  subject  to  any  liability  or 
damages of  any nature.   Neither  the Owners nor  any one  claiming by,  through or under  the 
Owners shall have any claim against the Department whatsoever as a result of any decision by 
the Department not to issue the Bonds. 

Section 1.10. Conditions Precedent.  The issuance of the Bonds following final approval 
by the Board shall be further subject to, among other things:  (a) the execution by the Owners 
and the Department of contractual arrangements, on terms agreed to by the parties, providing 
assurance satisfactory to the Department that all requirements of the Act will be satisfied and 
that  the Development will  satisfy  the  requirements of Section 142(d) of  the Code  (except  for 
portions  to  be  financed  with  taxable  bonds  or  notes);  (b) the  receipt  of  an  opinion  from 
Bracewell LLP or other nationally recognized bond counsel acceptable to the Department (“Bond 
Counsel”),  substantially  to  the effect  that  the  interest on  the  tax‐exempt Bonds  is excludable 
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from gross  income  for  federal  income  tax purposes under existing  law; and  (c) receipt of  the 
approval of the Bond Review Board, if required, and the Attorney General. 

Section 1.11. Authorization  to  Proceed.    The  Board  hereby  authorizes  staff,  Bond 
Counsel  and  other  consultants  to  proceed with  preparation  of  the  Developments’  necessary 
review and legal documentation for the filing of one or more Applications and the issuance of the 
Bonds, subject to satisfaction of the conditions specified in this Resolution.  The Board further 
authorizes  staff,  Bond  Counsel  and  other  consultants  to  re‐submit  an  Application  that  was 
withdrawn by an Owner. 

Section 1.12. Related Persons.   The Department acknowledges that  financing of all or 
any  part  of  the  Developments may  be  undertaken  by  any  company  or  partnership  that  is  a 
“related  person”  to  the  respective  Owner  within  the  meaning  of  the  Code  and  applicable 
regulations promulgated pursuant thereto, including any entity controlled by or affiliated with 
the Owners. 

Section 1.13. Declaration  of  Official  Intent.    This  Resolution  constitutes  the 
Department’s  official  intent  for  expenditures  on  Costs  of  the  Developments  which  will  be 
reimbursed  out  of  the  issuance  of  the  Bonds within  the meaning  of  Sections  1.142‐4(b)  and 
1.150‐2, Title 26, Code of Federal Regulations, as amended, and applicable rulings of the Internal 
Revenue  Service  thereunder,  to  the  end  that  the  Bonds  issued  to  reimburse  Costs  of  the 
Developments may qualify for the exemption provisions of Section 142 of the Code, and that the 
interest on the Bonds (except for any taxable Bonds) will therefore be excludable from the gross 
incomes of the holders thereof under the provisions of Section 103(a)(1) of the Code. 

Section 1.14. Execution  and Delivery  of Documents.    The Authorized Representatives 
named  in  this Resolution are each hereby authorized  to execute  and deliver  all Applications, 
certificates,  documents,  instruments,  letters,  notices,  written  requests  and  other  papers, 
whether or not mentioned herein, as may be necessary or convenient to carry out or assist in 
carrying out the purposes of this Resolution. 

Section 1.15. Authorized Representatives.  The following persons are hereby named as 
authorized representatives of the Department for purposes of executing, attesting, affixing the 
Department’s seal to, and delivering the documents and instruments and taking the other actions 
referred to in this Article 1:  the Chair or Vice Chair of the Board, the Executive Director of the 
Department, the Director of Administration of the Department, the Director of Bond Finance and 
Chief Investment Officer of the Department, the Director of Multifamily Bonds, the Director of 
Texas Homeownership of the Department and the Secretary or any Assistant Secretary to the 
Board.  Such persons are referred to herein collectively as the “Authorized Representatives.”  Any 
one  of  the  Authorized  Representatives  is  authorized  to  act  individually  as  set  forth  in  this 
Resolution. 
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ARTICLE 2 
 

CERTAIN FINDINGS AND DETERMINATIONS 

Section 2.1. Certain Findings Regarding Developments and Owners.   The Board  finds 
that: 

(a) the Developments are necessary to provide decent, safe and sanitary housing at 
rentals that individuals or families of low and very low income and families of moderate income 
can afford; 

(b) the Owners will  supply,  in  their  Development, well‐planned  and well‐designed 
housing for individuals or families of low and very low income and families of moderate income; 

(c) the Owners are financially responsible; 

(d) the financing of the Developments is a public purpose and will provide a public 
benefit; and 

(e) the Developments will be undertaken within the authority granted by the Act to 
the Department and the Owners. 

Section 2.2. No Indebtedness of Certain Entities.  The Board hereby finds, determines, 
recites and declares that the Bonds shall not constitute an indebtedness, liability, general, special 
or moral obligation or pledge or  loan of  the  faith or  credit or  taxing power of  the State,  the 
Department  or  any  other  political  subdivision  or  municipal  or  political  corporation  or 
governmental unit, nor shall the Bonds ever be deemed to be an obligation or agreement of any 
officer, director, agent or employee of the Department in his or her individual capacity, and none 
of such persons shall be subject to any personal liability by reason of the issuance of the Bonds.  
The Bonds will be a special limited obligation of the Department payable solely from amounts 
pledged for that purpose under the financing documents. 

Section 2.3. Certain  Findings  with  Respect  to  the  Bonds.    The  Board  hereby  finds, 
determines,  recites  and  declares  that  the  issuance  of  the Bonds  to  provide  financing  for  the 
Developments will promote the public purposes set forth in the Act, including, without limitation, 
assisting persons and families of low and very low income and families of moderate income to 
obtain decent, safe and sanitary housing at rentals they can afford. 
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ARTICLE 3 
 

GENERAL PROVISIONS 

Section 3.1. Books and Records.  The Board hereby directs this Resolution to be made 
a part of the Department’s books and records that are available for  inspection by the general 
public. 

Section 3.2. Notice  of  Meeting.    This  Resolution  was  considered  and  adopted  at  a 
meeting of the Governing Board that was noticed, convened, and conducted in full compliance 
with the Texas Open Meetings Act, Chapter 551 of the Texas Government Code, and with Section 
2306.032 of the Texas Government Code, and the March 16, 2020 action by the Governor of the 
State of Texas under Section 418.016, Texas Government Code, suspending certain provisions of 
the Texas Open Meetings Act regarding meetings of the Governing Board. 

Section 3.3. Effective Date.  This Resolution shall be in full force and effect from and 
upon its adoption. 

PASSED AND APPROVED this 14th day of January, 2021. 
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EXHIBIT “A” 
 

Descriptions of the Owners and the Developments 

Project Name  Owner  Principals 
Amount Not to 

Exceed 

Meadowbrook 
Apartments  

LDG Meadowbrook, 
LP, a Texas limited 
partnership 

General Partner/Member:  
LDG Meadowbrook GP, LLC, a 
Texas limited liability 
company 

$40,000,000 

Costs:  Acquisition/construction of a 216‐unit affordable, multifamily housing development to 
be  known  as  Meadowbrook  Apartments,  located  on  15251  Seagoville  Road,  Dallas, 
Dallas County, Texas 75253 
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BOARD ACTION REQUEST 

BOND FINANCE DIVISION 

 JANUARY 14, 2021 

 
Presentation, discussion, and possible action regarding the Issuance of Multifamily Housing Revenue 
Bonds (The Montage Apartments) Series 2021 Resolution No. 21-009, and a Determination Notice of 
Housing Tax Credits  
 

RECOMMENDED ACTION 
 

WHEREAS, the Board adopted an inducement resolution for the Montage Apartments at 
the Board meeting of June 25, 2020; 
 
WHEREAS, an application for the Montage Apartments requesting 4% Housing Tax 
Credits, sponsored by Saddlespur Pass Apartments SLP, LLC, and Bexar Management 
Development Corporation was submitted to the Department on October 2, 2020;  
 
WHEREAS, a Certification of Reservation was issued in the amount of $35,000,000 on 
September 16, 2020, with a bond delivery deadline of March 15, 2021; 
 
WHEREAS, in accordance with 10 TAC §1.301(f), the compliance history is designated as 
a Category 2 and deemed acceptable by the Executive Award and Review Advisory 
Committee (EARAC); and 
 
WHEREAS, EARAC recommends approval of the issuance of Multifamily Housing 
Revenue Bonds (Series 2021) for the Montage Apartments and the issuance of a 
Determination Notice;  
 
NOW, therefore, it is hereby 
 
RESOLVED, that the issuance of tax-exempt, unrated Multifamily Housing Revenue 
Bonds (The Montage Apartments) Series 2021 in the amount of $34,000,000, Resolution 
No. 21-009, is hereby approved in the form presented to this meeting; 
 
FURTHER RESOLVED, the issuance of a Determination Notice of $1,914,402 in 4% 
Housing Tax Credits for The Montage Apartments, subject to underwriting conditions 
that may be applicable as found in the Real Estate Analysis report posted to the 
Department’s website, is hereby approved in the form presented to this meeting; and 
 
FURTHER RESOLVED, that if approved, staff is authorized, empowered, and directed, for 
and on behalf of the Department to execute such documents, instruments and writings 
and perform such acts and deeds as may be necessary to effectuate the foregoing. 
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BACKGROUND 
 
General Information: The Bonds will be issued in accordance with Tex. Gov’t Code §2306.353 et seq., 
which authorizes the Department to issue revenue bonds for its public purposes, as defined therein. 
Tex. Gov’t Code §2306.472 provides that the Department’s revenue bonds are solely obligations of the 
Department, and do not create an obligation, debt or liability of the State of Texas or a pledge or loan 
of faith, credit or taxing power of the State of Texas. 
 
Development Information: The Montage Apartments are to be located at 7554 FM 78 in San Antonio, 
Bexar County, and proposes the new construction of 216 units that will serve the general population.  
The Certificate of Reservation from the Bond Review Board was issued under the Priority 3 designation, 
which does not have a prescribed restriction on the percentage of Area Median Family Income (AMFI) 
that must be served, however, the application reflects all 216 of the units will be rent and income 
restricted at 60% of AMFI.  
 
Organizational Structure and Previous Participation: The Borrower is Saddlespur Pass Apartments, LP 
and includes the entities and principals as illustrated in Exhibit A. The applicant’s portfolio is 
considered a Category 2 and the previous participation was deemed acceptable by EARAC. 
 
Tax Equity and Fiscal Responsibility Act (TEFRA) Public Hearing/Public Comment: In light of COVID-19 
and the inability for an in-person TEFRA hearing to be held, staff conducted a telephonic hearing, in 
accordance with IRS guidance, for the proposed development on December 8, 2020. Given that it was 
via telephone and would ordinarily be difficult to discern exactly how many individuals participated in 
the hearing, there is an option on the call line to obtain a participant count. For this hearing there were 
five attendees, which represented staff conducting the hearing and representatives from the applicant. 
A copy of the hearing transcript is included herein. The Department has received sixteen letters of 
opposition for the proposed development, including three from Bexar County Commissioner for 
Precinct 4, Tommy Calvert. In addition, the Department has received two separate petitions containing 
a total of 351 signatures from members of the surrounding neighborhoods expressing opposition to 
the development. Because these petitions were submitted at different times during the application 
process, it is possible that there are duplicate signatures between the two. These letters and petitions 
are included herein. The Department has received no letters of support for the proposed development. 

 
Summary of Financial Structure 

 
Under the proposed structure, the Department will issue unrated tax-exempt fixed rate bonds in the 
amount of $34,000,000 that will be initially purchased by RedStone, who will be serving as both 
construction and permanent lender. At or prior to stabilization, as defined in the bond documents, 
approximately $13,00,000 of the bonds will be redeemed at par and the permanent bond amount is 
anticipated to be $22,000,000. The RedStone term sheet also provides for an interest-only period of 60 
months beginning after stabilization is reached.   
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The interest rate on the bonds will be based on the 3-Month LIBOR rate and fixed prior to closing at a 
rate of approximately 3.85%, as more appropriately described in the bond resolution attached hereto. 
The term of the bonds will be 17 years with a 40-year amortization, and a final maturity date of January 
1, 2061. 
 
A copy of the Exhibits recommended to be approved by the Board as referenced in Resolution No. 21-
009 can be found online at TDHCA’s Board Meeting Information Center website at 
http://www.tdhca.state.tx.us/board/meetings.htm. 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

http://www.tdhca.state.tx.us/board/meetings.htm
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EXHIBIT A 
 

 
 
 
 
 
 
 
 



 

 
 

RESOLUTION NO. 21‐009 

RESOLUTION AUTHORIZING AND APPROVING THE ISSUANCE, SALE AND DELIVERY 
OF TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS MULTIFAMILY 
HOUSING  REVENUE  BONDS  (THE  MONTAGE  APARTMENTS),  SERIES  2021; 
APPROVING  THE  FORM  AND  SUBSTANCE  AND  AUTHORIZING  THE  EXECUTION 
AND  DELIVERY  OF  DOCUMENTS  AND  INSTRUMENTS  PERTAINING  THERETO; 
AUTHORIZING  AND  RATIFYING  OTHER  ACTIONS  AND  DOCUMENTS;  AND 
CONTAINING OTHER PROVISIONS RELATING TO THE SUBJECT 

WHEREAS, the Texas Department of Housing and Community Affairs (the “Department”) 
has  been  duly  created  and  organized  pursuant  to  and  in  accordance  with  the  provisions  of 
Chapter 2306, Texas Government Code, as amended (the “Act”), for the purpose, among others, 
of providing a means of financing the costs of residential ownership, development, construction 
and  rehabilitation  that  will  provide  decent,  safe,  and  affordable  living  environments  for 
individuals and families of low, very low and extremely low income (as defined in the Act) and 
families of moderate income (as described in the Act and determined by the Governing Board of 
the Department (the “Board”) from time to time); and 

WHEREAS, the Act authorizes the Department:  (a) to make mortgage loans to housing 
sponsors to provide financing for multifamily residential rental housing in the State of Texas (the 
“State”) intended to be occupied by individuals and families of low, very low and extremely low 
income  and  families  of moderate  income,  as  determined  by  the Department;  (b) to  issue  its 
revenue  bonds,  for  the  purpose,  among  others,  of  obtaining  funds  to make  such  loans  and 
provide financing, to establish necessary reserve funds and to pay administrative and other costs 
incurred in connection with the issuance of such bonds; and (c) to pledge all or any part of the 
revenues, receipts or resources of the Department,  including the revenues and receipts to be 
received by the Department from such multifamily residential rental development loans, and to 
mortgage, pledge or grant security interests in such loans or other property of the Department 
in order  to  secure  the payment of  the principal  or  redemption price of  and  interest on  such 
bonds; and 

WHEREAS, the Board has determined to authorize the issuance of its Texas Department 
of  Housing  and  Community  Affairs  Multifamily  Housing  Revenue  Bonds  (The  Montage 
Apartments),  Series  2021  (the  “Bonds”)  pursuant  to  and  in  accordance with  the  terms  of  an 
Indenture of Trust  (the “Indenture”) between  the Department and BOKF, NA, as  trustee  (the 
“Trustee”),  for  the  purpose  of  providing  funds  in  connection  with  the  financing  of  the 
Development (defined below), all under and in accordance with the Constitution and laws of the 
State; and 

WHEREAS, the Department desires to use the proceeds of the Bonds to fund a mortgage 
loan  to  Saddlespur  Pass  Apartments,  LP,  a  Texas  limited  partnership  (the  “Borrower”)  in 
connection with the cost of the acquisition, construction and equipping of a qualified residential 
rental development described in Exhibit A attached hereto (the “Development”) located within 
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the State and required by the Act to be occupied by individuals and families of low and very low 
income and families of moderate income, as determined by the Department; and 

WHEREAS, the Board, by a resolution adopted on June 25, 2020, declared  its  intent to 
issue its revenue bonds to provide financing for the Development; and 

WHEREAS, the Borrower has requested and has received a reservation of private activity 
bond allocation from the State of Texas; and 

WHEREAS, it is anticipated that the Department, the Borrower and Red Stone Servicer, 
LLC,  as  initial  Controlling  Person  will  execute  and  deliver  a  Loan  Agreement  (the  “Loan 
Agreement”) pursuant to which (i) the Department will agree to make a mortgage loan funded 
with the proceeds of the Bonds (the “Loan”) to the Borrower to enable the Borrower to finance 
the acquisition, construction and equipping of the Development and related costs, and (ii) the 
Borrower  will  execute  and  deliver  to  the  Department  a  promissory  note  (the  “Note”)  in  an 
original principal  amount equal  to  the original  aggregate principal  amount of  the Bonds,  and 
providing for payment of interest on such principal amount equal to the interest on the Bonds 
and to pay other costs described in the Loan Agreement; and 

WHEREAS, it is anticipated that the Note will be secured by a Leasehold Deed of Trust, 
Assignment  of  Rents,  Security  Agreement  and  Fixture  Filing  (With  Power  of  Sale)  (the 
“Mortgage”) from the Borrower for the benefit of the Department and assigned to the Trustee; 

WHEREAS,  the  Department's  rights  (except  for  certain  unassigned  rights)  under  the 
Indenture, the Note and the Mortgage will be assigned to the Trustee pursuant to an Assignment 
of  Deed  of  Trust  Documents  (the  “Assignment  of  Mortgage”)  from  the  Department  to  the 
Trustee; and 

WHEREAS,  the  Board  has  determined  that  the  Department,  the  Trustee,  Bexar 
Management and Development Corporation, a Texas nonprofit public facility corporation, as fee 
owner (the “Fee Owner”), and the Borrower will execute a Regulatory and Land Use Restriction 
Agreement (the “Regulatory Agreement”) with respect to the Development, which will be filed 
of record in the real property records of Bexar County, Texas; and 

WHEREAS, the Board has determined that the Department, the Trustee, and the Borrower 
will execute a Tax Exemption Certificate and Agreement (the “Tax Exemption Agreement”) to set 
forth  various  facts,  certifications,  covenants,  representations,  and  warranties  regarding  the 
Bonds and the Development and to establish the expectations of the Department, the Trustee, 
and the Borrower as to future events regarding the Bonds, the Development, and the use and 
investment of Proceeds of the Bonds; and 

WHEREAS, the Board has further determined that the Department will enter into a Bond 
Purchase Agreement (the “Bond Purchase Agreement”) with the Borrower and RSZ TAC LLC or 
an entity designated by RSZ TAC LLC (the “Purchaser”), setting forth certain terms and conditions 
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upon  which  the  Purchaser  will  purchase  all  of  the  Bonds  from  the  Department  and  the 
Department will sell the Bonds to the Purchaser; and 

WHEREAS,  the  Board  has  examined  proposed  forms  of  (a) the  Indenture,  the  Loan 
Agreement, the Regulatory Agreement, the Tax Exemption Agreement, and the Bond Purchase 
Agreement (collectively, the “Issuer Documents”), all of which are attached to and comprise a 
part of  this Resolution and  (b) the Mortgage,  the Assignment of Mortgage and  the Note; has 
found the form and substance of such documents to be satisfactory and proper and the recitals 
contained  therein  to  be  true,  correct  and  complete;  and  has  determined,  subject  to  the 
conditions set forth in Article 1, to authorize the issuance of the Bonds, the execution and delivery 
of the Issuer Documents, the acceptance of the Mortgage and the Note and the taking of such 
other actions as may be necessary or convenient in connection therewith; 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  GOVERNING  BOARD  OF  THE  TEXAS 
DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS: 

ARTICLE 1 
 

ISSUANCE OF BONDS; APPROVAL OF DOCUMENTS 

Section 1.1 Issuance, Execution and Delivery of the Bonds.   That the issuance of the 
Bonds is hereby authorized pursuant to the Act, including particularly Section 2306.353 thereof, 
all under and in accordance with the conditions set forth herein and in the Indenture, and that, 
upon execution and delivery of the Indenture, the Authorized Representatives of the Department 
named  in  this  Resolution  are  each  hereby  authorized  to  execute,  attest  and  affix  the 
Department’s seal to the Bonds and to deliver the Bonds to the Attorney General of the State 
(the  “Attorney  General”)  for  approval,  the  Comptroller  of  Public  Accounts  of  the  State  for 
registration and the Trustee  for authentication  (to  the extent  required  in  the  Indenture), and 
thereafter to deliver the Bonds to or upon the order of the initial purchaser thereof pursuant to 
the Bond Purchase Agreement. 

Section 1.2 Interest Rate, Principal Amount, Maturity and Price.  The Bonds shall bear 
interest  at  the Bond Coupon Rate,  as  defined  in  the  Indenture  and  subject  to  adjustment  as 
described  in  the  Indenture; provided that  (i) in no event shall  the  interest  rate  (including any 
default rate) exceed the maximum interest rate permitted by applicable law; (ii) the aggregate 
principal amount of the Bonds shall be $34,000,000; (iii) the final maturity of the Bonds shall be 
January 1, 2061; and  (iv) the price at which  the Bonds are  sold  to  the Purchaser  shall be  the 
principal amount thereof. 

Section 1.3 Approval,  Execution  and Delivery  of  the  Indenture.    That  the  form  and 
substance of the Indenture are hereby approved, and that the Authorized Representatives (as 
defined  in  Section  1.13  below)  each  are  hereby  authorized  to  execute  the  Indenture,  and  to 
deliver the Indenture to the Trustee. 
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Section 1.4 Approval, Execution and Delivery of the Loan Agreement.  That the form 
and  substance  of  the  Loan  Agreement  are  hereby  approved,  and  that  the  Authorized 
Representatives each are hereby authorized to execute the Loan Agreement, and to deliver the 
Loan Agreement to the Borrower. 

Section 1.5 Approval, Execution and Delivery of the Regulatory Agreement.  That the 
form and substance of the Regulatory Agreement are hereby approved, and that the Authorized 
Representatives each are hereby authorized to execute, attest and affix the Department’s seal to 
the Regulatory Agreement, and to deliver the Regulatory Agreement to the Borrower, the Fee 
Owner and the Trustee and to cause the Regulatory Agreement to be filed of record in the real 
property records of Bexar County, Texas. 

Section 1.6 Approval, Execution and Delivery of the Tax Exemption Agreement.  That 
the  form and substance of  the Tax Exemption Agreement are hereby approved, and  that  the 
Authorized  Representatives  each  are  hereby  authorized  to  execute  the  Tax  Exemption 
Agreement, and to deliver the Tax Exemption Agreement to the Borrower and the Trustee. 

Section 1.7 Approval, Execution and Delivery of the Bond Purchase Agreement.  That 
the sale of the Bonds to the Purchaser is hereby approved, that the form and substance of the 
Bond Purchase Agreement are hereby approved, and that the Authorized Representatives each 
are  hereby  authorized  to  execute  the  Bond  Purchase  Agreement  and  to  deliver  the  Bond 
Purchase Agreement to the Borrower and the Purchaser. 

Section 1.8 Acceptance of the Note and the Mortgage.  That the form and substance 
of the Note and the Mortgage are hereby accepted by the Department and that the Authorized 
Representatives each are hereby authorized to endorse and deliver the Note to the order of the 
Trustee without recourse and to execute. 

Section 1.9 Approval, Execution and Delivery of the Assignment of Mortgage.  That the 
form  and  substance  of  the  Assignment  of  Mortgage  are  hereby  approved,  and  that  the 
Authorized Representatives each are hereby authorized to execute the Assignment of Mortgage, 
and to deliver the Assignment of Mortgage to the Trustee. 

Section 1.10 Taking of Any Action; Execution and Delivery of Other Documents.  That 
the Authorized Representatives are each hereby authorized to take any actions and to execute, 
attest and affix the Department’s seal to, and to deliver to the appropriate parties, all such other 
agreements, commitments, assignments, bonds, certificates, contracts, documents, instruments, 
releases, financing statements, letters of instruction, notices of acceptance, written requests and 
other papers, whether or not mentioned herein, as they or any of them consider to be necessary 
or convenient to carry out or assist in carrying out the purposes of this Resolution. 

Section 1.11 Power  to  Revise  Form of Documents.    That,  notwithstanding  any  other 
provision of this Resolution, the Authorized Representatives are each hereby authorized to make 
or approve such revisions in the form of the documents attached hereto as exhibits as,  in the 
judgment of such Authorized Representative, and in the opinion of Bracewell  LLP, Bond Counsel 
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to the Department (“Bond Counsel”), may be necessary or convenient to carry out or assist in 
carrying out the purposes of this Resolution, such approval to be evidenced by the execution of 
such documents by the Authorized Representatives. 

Section 1.12 Exhibits Incorporated Herein.  That all of the terms and provisions of each 
of the documents listed below as an exhibit shall be and are hereby incorporated into and made 
a part of this Resolution for all purposes: 

Exhibit B  ‐  Indenture 
Exhibit C  ‐  Loan Agreement 
Exhibit D  ‐  Regulatory Agreement 
Exhibit E  ‐  Tax Exemption Agreement 
Exhibit F  ‐  Bond Purchase Agreement 
Exhibit G  ‐  Note 
Exhibit H  ‐  Mortgage 
Exhibit I  ‐  Assignment of Mortgage 

 
Section 1.13 Authorized Representatives.  That the following persons are each hereby 

named as authorized representatives of  the Department  for purposes of executing, attesting, 
affixing the Department’s seal to, and delivering the documents and instruments and taking the 
other actions referred to  in this Article 1:   the Chair or Vice Chair of the Board, the Executive 
Director of the Department, the Director of Administration of the Department, the Director of 
Financial Administration of the Department, the Director of Bond Finance and Chief Investment 
Officer of the Department, the Director of Multifamily Bonds of the Department, the Director of 
Texas Homeownership of the Department, and the Secretary or any Assistant Secretary to the 
Board.  Such persons are referred to herein collectively as the “Authorized Representatives.”  Any 
one  of  the  Authorized  Representatives  is  authorized  to  act  individually  as  set  forth  in  this 
Resolution.  

ARTICLE 2 
 

APPROVAL AND RATIFICATION OF CERTAIN ACTIONS 

Section 2.1 Approval and Ratification of Application to Texas Bond Review Board.  That 
the Board hereby ratifies and approves the submission of the application for approval of state 
bonds  to  the Texas Bond Review Board on behalf  of  the Department  in  connection with  the 
issuance of the Bonds in accordance with Chapter 1231, Texas Government Code. 

Section 2.2 Approval of Submission to the Attorney General.  That the Board hereby 
authorizes,  and  approves  the  submission  by  Bond  Counsel  to  the  Attorney  General,  for  his 
approval, of a transcript of  legal proceedings relating to the  issuance, sale and delivery of the 
Bonds. 
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Section 2.3 Certification of the Minutes and Records.  That the Secretary or Assistant 
Secretary  to  the  Board  hereby  is  authorized  to  certify  and  authenticate  minutes  and  other 
records on behalf of the Department for the Bonds and all other Department activities. 

Section 2.4 Authority to Invest Proceeds.  That the Department is authorized to invest 
and reinvest the proceeds of the Bonds and the fees and revenues to be received in connection 
with the financing of the Development in accordance with the Indenture and the Tax Exemption 
Agreement and to enter into any agreements relating thereto only to the extent permitted by 
the Indenture and the Tax Exemption Agreement. 

Section 2.5 Engagement of Other Professionals.    That  the Executive Director of  the 
Department or any successor is authorized to engage auditors to perform such functions, audits, 
yield calculations and subsequent investigations as necessary or appropriate to comply with the 
Bond Purchase Agreement and the requirements of Bond Counsel, provided such engagement is 
done in accordance with applicable law of the State. 

Section 2.6 Ratifying  Other  Actions.    That  all  other  actions  taken  by  the  Executive 
Director of  the Department and  the Department  staff  in  connection with  the  issuance of  the 
Bonds and the financing of the Development are hereby ratified and confirmed. 

ARTICLE 3 
 

CERTAIN FINDINGS AND DETERMINATIONS 

Section 3.1 Findings of the Board.  That in accordance with Section 2306.223 of the Act 
and after the Department’s consideration of the information with respect to the Development 
and  the  information  with  respect  to  the  proposed  financing  of  the  Development  by  the 
Department,  including  but  not  limited  to  the  information  submitted  by  the  Borrower, 
independent studies commissioned by the Department, recommendations of the Department 
staff and such other information as it deems relevant, the Board hereby finds: 

(a) Need for Housing Development. 

(i) that  the Development  is necessary to provide needed decent,  safe, and 
sanitary housing at rentals or prices that individuals or families of low and very low income 
or families of moderate income can afford, 

(ii) that the financing of the Development is a public purpose and will provide 
a public benefit, and 

(iii) that the Development will be undertaken within the authority granted by 
the Act to the housing finance division and the Borrower. 
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(b) Findings with Respect to the Borrower. 

(i) that the Borrower, by operating the Development in accordance with the 
requirements of the Loan Agreement, the Tax Exemption Agreement and the Regulatory 
Agreement, will supply well‐planned and well‐designed housing for individuals or families 
of low and very low income or families of moderate income, 

(ii) that the Borrower is financially responsible, and 

(iii) that  the  Borrower  is  not,  and  will  not  enter  into  a  contract  for  the 
Development with, a housing developer  that  (A) is on  the Department’s debarred  list, 
including any parts of that list that are derived from the debarred list of the United States 
Department of Housing and Urban Development; (B) breached a contract with a public 
agency; or (C) misrepresented to a subcontractor the extent to which the developer has 
benefited  from  contracts  or  financial  assistance  that  has  been  awarded  by  a  public 
agency, including the scope of the developer’s participation in contracts with the agency 
and the amount of financial assistance awarded to the developer by the Department. 

(c) Public Purpose and Benefits. 

(i) that the Borrower has agreed to operate the Development in accordance 
with the Loan Agreement, the Tax Exemption Agreement and the Regulatory Agreement, 
which require, among other things, that the Development be occupied by individuals and 
families of low and very low income and families of moderate income, and 

(ii) that the issuance of the Bonds to finance the Development is undertaken 
within the authority conferred by the Act and will accomplish a valid public purpose and 
will  provide  a  public  benefit  by  assisting  individuals  and  families  of  low  and  very  low 
income and families of moderate income in the State to obtain decent, safe, and sanitary 
housing by financing the costs of the Development, thereby helping to maintain a fully 
adequate  supply  of  sanitary  and  safe  dwelling  accommodations  at  rents  that  such 
individuals and families can afford. 

Section 3.2 Determination of Eligible Tenants.  That the Board has determined, to the 
extent  permitted  by  law  and  after  consideration  of  such  evidence  and  factors  as  it  deems 
relevant, the findings of the staff of the Department, the laws applicable to the Department and 
the provisions of the Act, that eligible tenants for the Development shall be (1) individuals and 
families of low and very low income, (2) persons with special needs, and (3) families of moderate 
income, with the income limits as set forth in the Tax Exemption Agreement and the Regulatory 
Agreement. 

Section 3.3 Sufficiency  of  Loan  Interest  Rate.    That  the  Board  hereby  finds  and 
determines that the interest rate on the Loan established pursuant to the Loan Agreement will 
produce the amounts required, together with other available funds, to pay for the Department’s 
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costs of operation with respect to the Bonds and the Development and enable the Department 
to meet its covenants with and responsibilities to the holders of the Bonds. 

Section 3.4 No Gain Allowed.  That, in accordance with Section 2306.498 of the Act, no 
member of the Board or employee of the Department may purchase any Bond in the secondary 
open market for municipal securities. 

ARTICLE 4 
 

GENERAL PROVISIONS 

Section 4.1 Limited  Obligations.    That  the  Bonds  and  the  interest  thereon  shall  be 
special limited obligations of the Department payable solely from the trust estate created under 
the Indenture, including the revenues and funds of the Department pledged under the Indenture 
to secure payment of the Bonds, and under no circumstances shall the Bonds be payable from 
any other revenues, funds, assets or income of the Department. 

Section 4.2 Non‐Governmental Obligations.   That the Bonds shall not be and do not 
create  or  constitute  in  any  way  an  obligation,  a  debt  or  a  liability  of  the  State  or  create  or 
constitute a pledge, giving or lending of the faith or credit or taxing power of the State.  Each 
Bond shall contain on its face a statement to the effect that the State is not obligated to pay the 
principal thereof or interest thereon and that neither the faith or credit nor the taxing power of 
the State is pledged, given or loaned to such payment. 

Section 4.3 Effective Date.  That this Resolution shall be in full force and effect from 
and upon its adoption. 

Section 4.4 Notice  of  Meeting.    This  Resolution  was  considered  and  adopted  at  a 
meeting of the Governing Board that was noticed, convened, and conducted in full compliance 
with the Texas Open Meetings Act, Chapter 551 of the Texas Government Code, and with Section 
2306.032 of the Texas Government Code, and the March 16, 2020 action by the Governor of the 
State of Texas under Section 418.016, Texas Government Code, suspending certain provisions of 
the Texas Open Meetings Act regarding meetings of the Governing Board. 

PASSED AND APPROVED this 14th day of January, 2021. 

 



 

A‐1 

EXHIBIT A 
 

Description of Development 

Borrower:  Saddlespur Pass Apartments, LP, a Texas limited partnership 

Development:  The Development is a 216 unit affordable, multifamily housing development 
to be known as The Montage Apartments, to be located at 7554 FM 78, San 
Antonio,  Bexar  County,  Texas  78244.    It  consists  of  five  (5)  residential 
apartment  buildings  with  approximately  222,972  net  rentable  square  feet.  
The unit mix will consist of: 

60  one‐bedroom/one‐bath units 
96  two‐bedroom/two‐bath units 
60  three‐bedroom/two‐bath units 

216  Total Units 
   

  Unit  sizes will  range  from  approximately  770  square  feet  to  approximately 
1,283 square feet. 

 

 



20615 The Montage - Application Summary REAL ESTATE ANALYSIS DIVISION
January 7, 2020

TDHCA Program Request Recommended Bexar Management and Development Corp

Herman & Kittle
Erika Scott

Sarah Andre-Consultant

City / County San Antonio / Bexar

Population General 0 $0 0.00%

Region/Area 9 / Urban
0 Amount
0 $0

AmortRate
0.00%

0

0

PROPERTY IDENTIFICATION RECOMMENDATION KEY PRINCIPALS / SPONSOR
Application # 20615
Development The Montage $1,916,191 $8,863/Unit $0.92LIHTC (4% Credit) $1,914,402

0 0

Term Lien

0 0

17 1

INCOME DISTRIBUTION

Set-Aside General
Activity New Construction Related Parties 

0.00% 0 0 00 $0

Private Activity Bonds $34,000,000 Contractor - Yes Seller - No

TYPICAL BUILDING ELEVATION/PHOTO UNIT DISTRIBUTION

3.85% 40

Eff -            0% 30% -            0%
# Beds # Units % Total Income # Units % Total

2 96         44% 50% -            0%
1 60         28% 40% -            0%

4 -            0% MR -            0%
3 60         28% 60% 216       100%

PRO FORMA FEASIBILITY INDICATORS
Pro Forma Underwritten Applicant's Pro Forma
Debt Coverage 1.22 Expense Ratio 39.1%

TOTAL 216 100% TOTAL 216 100%

Property Taxes Exempt Exemption/PILOT 100%
Total Expense $3,886/unit Controllable $2,628/unit

Breakeven Occ. 85.8% Breakeven Rent $792
Average Rent $857 B/E Rent Margin $64

Dominant Unit Cap. Rate 19% 2 BR/40% 96
Premiums (↑60% Rents) N/A N/A

Multifamily Direct Loan (Deferred Forgivable)

SITE PLAN MARKET FEASIBILITY INDICATORS
Gross Capture Rate (0% Maximum) 9.2%
Highest Unit Capture Rate 23% 2 BR/60% 96

Avg. Unit Size 1,032 SF Density 16.6/acre

Acquisition $15K/unit $3,153K

Rent Assisted Units  N/A 
DEVELOPMENT COST SUMMARY

Costs Underwritten Applicant's Costs

Total Cost $195K/unit $42,055K
Developer Fee $4,650K (31% Deferred) Paid Year: 4

Building Cost $85.94/SF $89K/unit $19,162K
Hard Cost $109K/unit $23,512K

0 $K 0% 0 $K 0%

Contractor Fee $3,114K 30% Boost Yes
0

0 $K 0% 0 $K 0%
0 $K 0% 0 $K 0%

0 $K 0% 0 $K 0%

20615 The Montage Page 1 of 20 1/7/21



1
-

▫
▫
0
0

▫

0
0

95.2%% Financed with Tax-Exempt Bonds

AREA MAP

0

WEAKNESSES/RISKS
Feasibility reliant on property tax-exempt status

0

RISK PROFILE
STRENGTHS/MITIGATING FACTORS

Low expense-to-income ratio
Overall Feasibility Indicators
0

Source AmountRateTerm Rate DCR
CASH FLOW DEBT / GRANT FUNDS

Source Amount DCRTerm
EQUITY / DEFERRED FEES
Source

DEBT (Must Pay)

17/40Redstone Construction 
Amount
$23,000,0003.85% 1.22 GP Contribution Enterprise$100 1.22 $17,610,741

BRB Priority Priority 3

0

Issuer TDHCA
Expiration Date 3/15/2021
Bond Amount $35,000,000

Should any terms of the proposed capital structure change or if there are material changes to the overall development plan or costs, the analysis must be re-evaluated and adjustment to the 
credit allocation and/or terms of other TDHCA funds may be warranted.

BOND RESERVATION / ISSUER AERIAL PHOTOGRAPH(s)

0 x 00
x
x0 0

0 0
0 x

$0
$0
$0

0.00
0.00
0.00

$0
$0

$1,444,0910.00 Deferred Developer Fee
$19,054,832
$23,000,100

0 TOTAL EQUITY SOURCES
TOTAL DEBT SOURCES

TOTAL CAPITALIZATIONCASH FLOW DEBT / GRANTS

0.00
0.00

$23,000,000

Bond Structure Private Placement

$42,054,932TOTAL DEBT (Must Pay)

Receipt and acceptance by Cost Certification:
Executed ground lease with Bexar Management and Development Corporation clearly specifying all terms and conditions, including who will retain ownership of land and improvements at 
the end of the lease.

CONDITIONS

$100
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TDHCA Application #: Program(s):

Address/Location:

City: County: Zip:

Area:
Region:

1
-

▫ ▫
▫ ▫

Real Estate Analysis Division
Underwriting Report

$1,914,402

January 7, 2020

Rent Limit

San Antonio

17

60% of AMI

The Montage is a new construction project designed to serve a general population. There will be five 3-story walkup garden
style buildings with 216 one, two, and three bedroom units. Outdoor amenities will include an entertainment area, a pool, a
playground, and a dog park. Clubhouse amenities include a fitness center, a library, a community room with a kitchen, and
a business center. The development will also include 8 garage buildings with a total of 47 garages and 72 storage units
available for rent to tenants.  The cost of these garages/storage buildings will not be included in eligible basis.

Income Limit

DEVELOPMENT SUMMARY

60% of AMI
Number of Units

LIHTC (4% Credit)

DEVELOPMENT IDENTIFICATION

Low expense-to-income ratio
Overall Feasibility Indicators

STRENGTHS/MITIGATING FACTORS

SET-ASIDES

Should any terms of the proposed capital structure change or if there are material changes to the overall development plan
or costs, the analysis must be re-evaluated and adjustment to the credit allocation and/or terms of other TDHCA funds may
be warranted.

TDHCA SET-ASIDES for HTC LURA

Urban
9

Amort

Receipt and acceptance by Cost Certification:

216

WEAKNESSES/RISKS

TDHCA Bonds/4% HTC

New Construction

78224

Garden (Up to 4-story)

General

7554 FM 78

Interest
RateAmount

20615

LienAmountTDHCA Program
Interest

Rate

The Montage

RECOMMENDATION

Amort

ALLOCATION

Term

Bexar

Population:

Feasibility reliant on property tax-exempt status

RISK PROFILE

Private Activity Bonds

New Application - Initial Underwriting

REQUEST

Program Set-Aside:

Analysis Purpose:

Building Type:

Term

CONDITIONS

1$34,000,000 $34,000,0003.85% 40 403.85%17

Activity:
General

$1,916,191

Executed ground lease with Bexar Management and Development Corporation clearly specifying all terms and
conditions, including who will retain ownership of land and improvements at the end of the lease.
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Phone: Phone:

▫

▫

Name: Carly Gast
(641) 832-9088

Developer

Name:

Applicant, developer, contractor, architect, attorney, and property manager are related entities.

(317) 663-6824

DEVELOPMENT TEAM

Relationship:Relationship:

OWNERSHIP STRUCTURE

Developer

PRIMARY CONTACTS

Erika Scott

Herman & Kittle Properties has participated in the development, construction, and management of over 155 multi-family
properties in the Midwest and South, including 12 LIHTC properties in Texas since 2011.
https://www.hermankittle.com
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SITE PLAN
DEVELOPMENT SUMMARY
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Comments:
The majority of the site is covered by native grasses and is relatively flat. The property is located within the Martinez Creek
watershed. The property drains across the property from northwest to southeast at a slope of approximately 3%. There is an
existing 20’ ft wide drainage easement located within the property adjacent to the southern property boundary. The
eastern adjacent property also has an existing drainage easement which allows the development to discharge flows
through the property and eventually discharge into the existing storm water infrastructure within Walzem Road. Site
amenities include bike racks, a dog park, swimming pool, playground and clubhouse.
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Comments:

Open Surface
Carport
Garage

Comments:

Comments:

*Common Area Square Footage as specified on Architect Certification
1,032 sf

1

-- 0

Tenant-Paid

0 --

363

0.2/unit

48

BUILDING PLAN (Typical)

1

2

1.7/unit

1.7/unit

Number of Bldgs

48

1
3

411

36
36

48

363

BUILDING ELEVATION

The proposed site plan includes eight (8) garage buildings, totaling 48 garage bays and 72 storage units. There are 385
proposed surface parking spaces, which includes 15 ADA spaces and 3 van ADA spaces. The site is located in the City of
San Antonio ETJ and Bexar County, there is no required number of parking spaces for the proposed development. However,
if the developer chooses to follow the City of San Antonio parking requirements based on use IF the property was located
within the City Limits, 1.5 spaces per unit is required if located in a residential district or 1 space per unit is required if located
in a non-residential district. Currently, the proposed site plan appears to adhere to the jurisdictional design criteria and
ordinances.

4

3648
216

No Fee Total
363

48

0.2/unit

5

Parking

3

1.7/unit

0

48

Total NRA (SF)

3
5

1Building Type

--0

1.9/unitTotal Parking

----

48 0.2/unit

Units per Bldg
1

36

Floors/Stories

Avg. Unit Size (SF)

There are 1-bedroom/1-bath units, 2-bedroom/2-bath units, and 3-bedroom/2-bath units. All bathrooms have single vanities.
Plumbing runs center.

BUILDING CONFIGURATION

0

3 Total 
Buildings

222,972 3,353

Total Units

The development consists of a 3-story walk-up garden style building with standard articulation. Units have 8-ft ceilings and
5/12 roof pitches.  Exterior cladding is 7% stone veneer, 26% brick veneer and 67% siding.

48

33

48

Common Area (SF)*

1
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Site Acreage: Development Site: acres Density: units/acre

Site Control: Site Plan: Appraisal: ESA:

Control Type: Contract Expiration:

Development Site: acres Cost: per unit

Seller:

Buyer:
Assignee:

Comments:

Flood Zone: Scattered Site?
Zoning: Within 100-yr floodplain?

Re-Zoning Required? Utilities at Site?
Year Constructed: Title Issues?

Current Uses of Subject Site:

Surrounding Uses:

Provider: Date:

Recognized Environmental Conditions (RECs) and Other Concerns:
▫

12.995

16.6

1/29/2021Purchase Contract

No

Zone X

0

$3,114,540

SITE INFORMATION

Saddlespur Pass Apartments, L.P.

Northeast: retail shopping center  
Southwest: single family residences

12.995

4/29/2020

In ETJ, no zoning required No

Related-Party Seller/Identity of Interest:

There will be a 75 year ground lease between Bexar Management and Development Corporation (Landlord) and
Saddlespur Pass Apartments, LP (Tenant) executed upon closing.

No

12.995

na

The assessment has revealed no evidence of recognized environmental conditions (RECs), as defined by ASTM, in
connection with the subject property.

FM 78-16 JV

Yes

HIGHLIGHTS of ENVIRONMENTAL REPORTS

Progea, Inc.

$14,419

The Site currently consists of 12.995 acres of vacant, undeveloped land.

Herman & Kittle Properties, Inc.

13 +/- 12.995

SITE CONTROL INFO

No

No
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Provider: Date:

Primary Market Area (PMA): mile equivalent radius

Proposed, Under Construction, and Unstabilized Competitive Supply:
The Walzem (#20604) is located just down the street from the Subject and has 194 competitive units.

Other Affordable Developments in PMA since 2015

Relevant Supply ÷ Gross Demand = GROSS CAPTURE RATE    

Kitty Hawk Flats (#20411, 112 comp units) and 1604 Lofts (#20412, 199 comp units) are 2020 approved bond projects
outside the PMA. Their PMA's overlap census tracts with Subject PMA, and therefore are drawing from the same qualified
demand.  Market Analyst did not include these units in their calculations.  
Horizon Pointe (#20489) is inside the PMA, but does not have any 60% units to compete with Subject.

1,470

20489

Average Occupancy 98%

4,032

410

Development In PMA?File #

3

4/27/2020

Target 
Population

Unstabilized Competitive Units

RELEVANT SUPPLY

Population:

9.2%

General

The Walzem Yes New

Maximum Gross Capture Rate:

GROSS DEMAND

20604

Subject Affordable Units 216

Potential Demand from the Primary Market Area

15%Market Area:

10% External Demand 403

194

Total Households in the Primary Market Area

4,435

New

Stabilized Affordable Developments in PMA

194

Urban

Potential Demand from Other Sources

7Total Developments

35,410

Total 
Units

Market Analyst

HTC

OVERALL DEMAND ANALYSIS

Total Units

Comp 
Units

Horizon Pointe n/a

200General

Bexar County Income Limits
ELIGIBLE HOUSEHOLDS BY INCOME

5HH Size 1 2

MARKET ANALYSIS

Apartment MarketData, LLC

General

$29,160 ---
---

4

sq. miles 3

$38,880

26

6 7+

$34,560Max

Min $24,300
$30,240

60% 
AMGI

$29,160
$43,200

AFFORDABLE HOUSING INVENTORY

Competitive Supply (Proposed, Under Construction, and Unstabilized)

Type

312

$24,300 $33,690
$50,160

$33,690
$46,680
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Demand Analysis:

Market Analyst Comments:

0

From our survey of the market, we find that 52.4% of the rental housing stock to have been built prior to 1990...Since the
2010 census, there have been two major projects built and occupied within the
PMA totaling 465 units...The current supply of affordable housing in this market is far less than demand. The current stock
of affordable housing in the primary market area consists of seven family projects and one senior project. (p. 58-60)

Subject’s affordable tax credit rents on a Total Rent Basis are between 26% and 36% below market rents currently offered
in the marketplace. (p. 15)

Revisions to Market Study:

3 BR/60% 13%719 72

1 BR/60%

60 39

2 BR/60% 763 76 96 97 23%

49 60 58 22%

Comp 
Units

Unit 
Capture 

Rate

UNDERWRITING ANALYSIS of PMA DEMAND by AMGI BAND
Market Analyst

Montabella Pointe (TDHCA # 09198) is the most recent affordable project built within the PMA and has 144 units.
Montabella Pointe was built in 2011 and is currently 100% occupied. (p.12)

Comp 
Units

Unit Type

Market Analyst

488

4,032 403 216

If we included the 311 competitive units that are located outside the Subject PMA, but share some census tracts, the
GCR would be 16%. This is a worst case scenario as it includes the outside supply, but none of the additional demand
from Kitty Hawk's or 1604 Loft's PMA's.   The PMA is in a large MSA and would qualify for a 15% maximum allowable GCR. 

60% AMGI

AMGI Band 
Capture 

Rate

Subject 
Units

UNDERWRITING ANALYSIS of PMA DEMAND by UNIT TYPE

194 9%

Demand 10% 
Ext

AMGI 
Band Demand

10% 
Ext

Subject 
Units

Because the competitive units are located outside the Market Analyst's determined PMA, and Underwriter's worst case
scenario test produced a GCR that would be below the 15% GCR if we included 370 units of demand from the other two
PMA's, Market Analyst's capture rates are used for analysis.
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Required debt service on the permanent debt will be interest-only for the first five years. Based on the reduced payment,
the first-year Debt Coverage Ratio is 1.44 times. For credit-sizing purposes debt coverage is calculated using the projected
NOI from year 6 when the loan fully amortizes, indicating a 1.22 Debt Coverage Ratio.

The long-term operating pro forma reflects cash flow based on the reduced debt service for the first five years.

Aggregate DCR:

$857

92.5%
Controllable Expenses:
Property Taxes/Unit:

B/E Rent:

SUMMARY- AS UNDERWRITTEN (Applicant's Pro Forma)

$0

Expense Ratio:
$2,628

NOI:

Related-Party Property Management Company: Yes

All restricted units underwritten at maximum HTC Program Rents.

85.8%B/E Occupancy:

$1,398,846

The Lender signed a long-term pro forma that includes $3,000 annual expense for Supportive Services.
Pursuant to §11.302(d)(2)(K), the estimated expenses underwritten at Application will be included in the DCR calculation at
Cost Cert regardless if actually incurred.

0

Avg. Rent:

UW Occupancy:
Debt Service:

$247,949

Property is tax-exempt.  Without the tax-exemption, DCR would fall to 0.96, below financial feasibility threshold.

39.1%

0

The break-even vacancy is 30 units; underwritten with 16 vacant units.  The average rent is $64 above break-even.

$792

OPERATING PRO FORMA

$1,150,897

Program Rent Year:

Net Cash Flow:

Revisions to Rent Schedule: Revisions to Annual Operating Expenses:

1.22 2020

Income, expenses and NOI are all within 5%, so feasibility analysis is based on the Applicant's pro forma. 15-year cumulative
cash flow is $4.1M.
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Site Work:

Building Cost:

Ineligible Costs:

Financing Cost:

Reserves:

Comments:

Credit Allocation Supported by Costs:

Contractor Fee 

DEVELOPMENT COST EVALUATION

Qualified for 30% Basis Boost?

Applicant's building cost is estimated at $85.94/square foot. Underwriter estimates building costs to be $85.69/square foot
based upon Marshall and Swift's "Good" base cost adjusted based upon market conditions. In general, costs may be
higher than TDHCA standards due to market conditions. HKP has found that demand for construction is high, while the
number of sub contractors available are limited. Between high demand, lumber price increases nationwide and a
shortage of labor due to the pandemic, construction costs are running higher than are customary for TDHCA. 

Developer Fee 
Off-site + Site Work 

$19,162,356

$646,987$1,267,940

N/A

5.70% Reserves 

Rehabilitation Cost 

Soft Cost + Financing

Certified estimate of $2.6M ($12.6K/unit) is for demolition, grading, paving, and utilities. Site amenities of $439K include
$192K for landscaping with remainder for the fencing, pool and deck.

Located in a Small Area Difficult Development Area (SADDA)

$88,715/unit

$14,269/unit $3,082,204 $6,977,865

$194,699/unit $42,054,932

REA Rules allow two years of interest on construction period debt to be included in eligible basis. The Applicant over-
stated this amount by $34,399.

$3,114,238$3,153,342

Total Development Cost 

Yes

Building Cost 

SUMMARY- AS UNDERWRITTEN (Applicant's Costs)

$5,870/unit

The total development cost varies by less than 1%. The recommended financing structure will be based on the
Applicant's cost schedule.

The development consists of a 3-story walk-up garden style building. Units have 8-ft ceilings, vinyl railings and 5/12 roof
pitches. Exterior cladding is 7% stone veneer, 26% brick veneer and 67% siding. There are masonry veneer detached
garages and rentable storage units. The garages and storage are charged to tenants, which will be excluded from
eligible basis. 

Credit Allocation Supported by Eligible Basis

Revisions to Development Cost Schedule:

Total Development Cost

$42,054,932 $36,815,430 $1,914,402 

Adjusted Eligible Cost

1

Reserves of $646K  include 5 months of operating expenses and debit service.  

The cost for garage parking amenities, 60 small storage units and 18 large storage units, which are located behind the
garages have been excluded from eligible basis.

$242,658/ac

$4,650,000$85.94/sf

Contingency 

Acquisition $14,599/unit

Related-Party Contractor: Yes

Related-Party Cost Estimator:
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Comments:

Comments:

Comments:

% Def

LTC

Reservation Date

Enterprise

Rate

$35,000,000 9/16/2020

BOND RESERVATION
Amount

Funding Source

Amount

Total Sources

% TCEquity & Deferred Fees 

Total

Closing Deadline

Amount

TDHCA

Private Placement
Bond Structure

Amort

3.85%$23,000,000
$100 0%

Enterprise

GP Contribution

$0.92
Rate

$17,627,195 42%$0.92
Rate

3%

The current term sheet from Redstone indicates $23M of permenant debt. As of the date of posting, it's anticipated that
$12M of the bond debt will be redeemed at conversion leaving $22M of permenant debt. In that case the DCR will be
1.27. 

Amount

UNDERWRITTEN

31%

% Def

The payment requirement on the permanent debt is interest only for five years after conversion. The term sheet indicates
a maximum permanent debt amount of up to $25M if NOI increases at Stabilization. As currently underwritten, with $25M
permanent debt the DCR would be 1.12 and the development would be infeasible.

$19,054,832

$100

$19,054,832
31%

$17,610,741

$23,000,100

Total

$23,000,100

$42,054,932

PROPOSED

Deferred Fee

17

Redstone will purchase up to $34,000,000 in tax-exempt revenue bonds issued by TDHCA to facilitate the construction of
The Montage.

$38,953,176

3.85%

PERMANENT SOURCES

PROPOSED

Deferred Developer Fee

55%
Amort

$1,427,637

Total Sources

UNDERWRITTEN
Interest

RateDebt  Source
40

Bridge Loan

17 $23,000,000
Amount

Interest
Rate LTC

Deferred Developer Fee $1,427,637 $1,444,091

TDHCA has a reservation of $35,000,000, but will issue $34,000,000 in tax exempt bonds to be used for construction
financing. 

Amount

Redstone Construction 
Term

40
Term

9%

Priority

$0.92
4%

$3,525,439

Issuer

HTC

95.2%Percent of Cost Financed by Tax-Exempt Bonds

Priority 3

UNDERWRITTEN CAPITALIZATION

Description
$34,000,000Redstone Construction 

3/15/2021

3.85% 87%

INTERIM SOURCES

GP Contribution Contribution $100 0%
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Recommended Financing Structure:

Gap Analysis:

Possible Tax Credit Allocations:

Comments:

Underwriter:

Manager of Real Estate Analysis: Thomas Cavanagh

Director of Real Estate Analysis: Brent Stewart

4 years

Requested by Applicant

Underwriter recommends a tax credit allocation of $1,914,402 per year as determined by eligible basis.

$1,916,191 
$2,071,384 

117

Equity Proceeds

$1,914,402 

RECOMMENDATION

Needed to Balance Sources & Uses

Interest
Rate Term

Gap in Permanent Financing
Permanent Sources (debt + non-HTC equity)

$42,054,932 

Minimum Credit Price below which the Development would be characterized as infeasible

Equity Proceeds

Amort

40

Lien

TDHCA-Issued Bonds

$23,000,100 

Tax Credit Allocation

Total Development Cost  

Deborah Willson

1Revisions to Sources Schedule:

$17,610,741 

$19,054,832 
$17,627,195 

$1,444,091 

$19,054,832 

Annual Credits

$1,914,402 

Maximum Credit Price before the Development is oversourced and allocation is limited

CONCLUSIONS

$34,000,000

Amount

$17,610,741 

Annual Credits

Credit Price Sensitivity based on current capital structure

( 31% deferred)

$0.994

3.85%

$0.752

Deferred Developer Fee
Repayable in

Determined by Eligible Basis

The Applicant's credit request was revised to reflect the 4.00% applicable percentage set by federal legislation passed at
the end of 2020.
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60%
# Beds # Units % Total Assisted MDL Income # Units % Total 2.00%

Eff -             0.0% 0 0 20% -               0.0% 3.00%

1 60          27.8% 0 0 30% -               0.0% 130%

2 96          44.4% 0 0 40% -               0.0% 100%

3 60          27.8% 0 0 50% -               0.0% 4.00%

4 -             0.0% 0 0 60% 216          100.0% 4.00%

5 -             0.0% 0 0 70% -               0.0% 1,032 sf

80% -               0.0%
MR -               0.0%

TOTAL 216        100.0% -              -            TOTAL 216          100.0%

Type
Gross 
Rent

#
Units

#
Beds

#
Baths NRA

Gross
Rent

Utility 
Allow

Max Net 
Program 

Rent
Delta to

Max Rent psf
Net Rent 
per Unit

Total 
Monthly 

Rent

Total 
Monthly 

Rent
Rent per 

Unit
Rent 
psf

Delta 
to

Max Underwritten
Mrkt 

Analyst

TC 60% $810 60 1 1 770 $810 $88 $722 $0 $0.94 $722 $43,320 $43,320 $722 $0.94 $0 $1,063 $1.38 $1,063

TC 60% $972 24 2 2 956 $972 $112 $860 $0 $0.90 $860 $20,640 $20,640 $860 $0.90 $0 $1,169 $1.22 $1,169

TC 60% $972 72 2 2 1,105 $972 $112 $860 $0 $0.78 $860 $61,920 $61,920 $860 $0.78 $0 $1,352 $1.22 $1,352

TC 60% $1,123 24 3 2 1,170 $1,123 $137 $986 $0 $0.84 $986 $23,664 $23,664 $986 $0.84 $0 $1,375 $1.18 $1,375

TC 60% $1,123 36 3 2 1,283 $1,123 $137 $986 $0 $0.77 $986 $35,496 $35,496 $986 $0.77 $0 $1,536 $1.20 $1,536

216 222,972 $0 $0.83 $857 $185,040 $185,040 $857 $0.83 $0 $1,285 $1.24 $1,285

$2,220,480 $2,220,480ANNUAL POTENTIAL GROSS RENT:

TOTALS/AVERAGES:

HTC

UNIT MIX/RENT SCHEDULE
The Montage, San Antonio, TDHCA Bonds/4% HTC #20615

LOCATION DATA
CITY:  San Antonio

Pro Forma ASSUMPTIONS

Revenue Growth

UNIT DISTRIBUTION Average Income

COUNTY:  Bexar

UNIT MIX / MONTHLY RENT SCHEDULE

APPLICABLE PROGRAM 
RENT

APPLICANT'S
PRO FORMA RENTS

TDHCA
PRO FORMA RENTS MARKET RENTS

Area Median Income $72,000

Expense Growth

Basis Adjust

PROGRAM RENT YEAR:  2020

UNIT MIX

PROGRAM REGION:  9 Applicable Fraction

APP % Acquisition

APP % Construction

Average Unit Size
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Local Comps % EGI Per SF Per Unit Amount Amount Per Unit Per SF % EGI % $

$0.83 $857 $2,220,480 $2,220,480 $857 $0.83 0.0% $0

$13.86 $35,921

$6.45 $16,718

$17.50 $45,360

$37.81 $51,840 $20.00 89.0% $46,159

$2,318,479 $2,272,320 2.0% $46,159

7.5% PGI (173,886)      (170,424)      7.5% PGI 2.0% (3,462)          

-                   -                   0.0% -                   

$2,144,593 $2,101,896 2.0% $42,697

$283,234 $1,311/Unit $121,682 $563 4.20% $0.40 $417 $90,160 $90,160 $417 $0.40 4.29% 0.0% -               

$202,435 4.4% EGI $78,352 $363 3.50% $0.34 $348 $75,061 $73,566 $341 $0.33 3.50% 2.0% 1,494           

$281,162 $1,302/Unit $290,680 $1,346 11.25% $1.08 $1,117 $241,333 $241,333 $1,117 $1.08 11.48% 0.0% -               

$151,111 $700/Unit $180,571 $836 7.11% $0.68 $706 $152,400 $129,600 $600 $0.58 6.17% 17.6% 22,800         

$85,392 $395/Unit $31,908 $148 1.51% $0.15 $150 $32,400 $31,908 $148 $0.14 1.52% 1.5% 492              

Water, Sewer, & Trash
Tenant Pays: 

WST $141,671 $656/Unit $115,530 $535 2.40% $0.23 $238 $51,408 $51,408 $238 $0.23 2.45% 0.0% -               

$68,009 $0.31 /sf $75,931 $352 4.72% $0.45 $469 $101,304 $111,228 $515 $0.50 5.29% -8.9% (9,924)          

Property Tax 2.203462 $126,318 $585/Unit $116,707 $540 0.00% $0.00 $0 $0 $0 $0 $0.00 0.00% 0.0% -               

$0 3.02% $0.29 $300 $64,800 $64,800 $300 $0.29 3.08% 0.0% -               

$0 0.00% $0.00 $0 $0 $0 $0 $0.00 0.00% 0.0% -               

$0 0.14% $0.01 $14 $3,000 $3,000 $14 $0.01 0.14% 0.0% -               

$0 0.40% $0.04 $40 $8,640 $8,640 $40 $0.04 0.41% 0.0% -               

$0 0.00% $0.00 $0 $0 $0 $0 $0.00 0.00% 0.0% -               

$0 0.25% $0.02 $25 $5,400 $5,400 $25 $0.02 0.26% 0.0% -               

$0 0.16% $0.02 $16 $3,500 $3,500 $16 $0.02 0.17% 0.0% -               

$0 0.47% $0.04 $46 $10,000 $10,000 $46 $0.04 0.48% 0.0% -               

39.14% $3.76 $3,886 839,406$   $824,544 $3,817 $3.70 39.23% 1.8% 14,862$       

NET OPERATING INCOME ("NOI") 60.86% $5.85 $6,043 $1,305,187 $1,277,352 $5,914 $5.73 60.77% 2.2% 27,835$       

$2,628/Unit $2,520/Unit

Property Insurance

VARIANCE

Database

STABILIZED FIRST YEAR PRO FORMA
COMPARABLES

  Vacancy & Collection Loss

  Rental Concessions

APPLICANT TDHCA

STABILIZED PRO FORMA

The Montage, San Antonio, TDHCA Bonds/4% HTC #20615

POTENTIAL GROSS RENT

Garages & Storage

Total Secondary Income

Late Fees/Pet Deposits

Cable/Internet

(@ 0%)

TDHCA Compliance fees ($40/HTC unit)

Cable TV

Supportive Services

CONTROLLABLE EXPENSES

TDHCA MDL Compliance ($34/MDL unit)

Bond Trustee Fees

EFFECTIVE GROSS INCOME

POTENTIAL GROSS INCOME

TOTAL EXPENSES

TDHCA Bond Compliance Fee

Security

Reserve for Replacements

General & Administrative

Management

Payroll & Payroll Tax

Repairs & Maintenance

Electric/Gas
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Fee UW App DCR LTC

0.10% 1.50 1.53 851,000        3.85% 40 17 $23,000,000 $23,000,000 17 40 3.85% $1,150,897 1.22 54.7%

1.50 1.53 0.00% 0 0 $100 $100 0 0 0.00% 1.22 0.0%

$851,000 $23,000,100 $23,000,100 $1,150,897 1.22 54.7%

NET CASH FLOW $426,352 $454,187 APPLICANT NET OPERATING INCOME $1,398,846 $247,949

LIHTC Equity 41.9% $1,916,191 0.92 $17,627,195 $17,610,741 $0.9199 $1,914,402 41.9% $8,863
Deferred Developer Fees 3.4% $1,427,637 $1,444,091 3.4% $4,650,000

0.0% $0 0.0%

45.3% $19,054,832 $19,054,832 45.3%

$42,054,932 $42,054,932 $4,106,048

,

Acquisition
New Const.

Rehab
New Const.

Rehab Acquisition

$3,153,342 $3,153,342 0.0% $0

$0 $0 $0 $0 0.0% $0

$0 $0 0.0% $0

$2,623,029 $2,642,529 $2,642,529 $2,623,029 0.0% $0

$439,675 $439,675 $439,675 $439,675 0.0% $0

$18,871,856 $85.94 /sf $88,715/Unit $19,162,356 $19,107,584 $88,461/Unit $85.69 /sf $18,349,188 0.3% $54,772

$1,267,940 5.78% 5.70% $1,267,940 $1,267,940 5.71% 5.92% $1,267,940 0.0% $0

$3,114,238 13.42% 13.25% $3,114,238 $3,114,238 13.28% 13.73% $3,114,238 0.0% $0

0 $2,857,525 $2,923,525 $2,923,525 $2,857,525 $0 0.0% $0

0 $3,025,566 $4,054,340 $4,054,340 $2,991,167 $0 0.0% $0

$0 $4,650,000 14.44% 14.30% $4,650,000 $4,650,000 14.34% 14.70% $4,650,000 $0 0.0% $0

$646,987 $646,987 0.0% $0

$0 $36,849,829 $42,054,932 $42,000,160 $36,292,762 $0 0.1% $54,772

$0 $0
$0 $0

$0 $0
($34,399)

$0 $0 $0
$0

$0 $36,815,430 $42,054,932 $42,000,160 $36,292,762 $0 0.1% $54,772

Redstone Construction 

Deferred Developer Fee

TOTAL EQUITY SOURCES

DESCRIPTION

Enterprise

Additional (Excess) Funds Req'd 

APPLICANT COST / BASIS ITEMS

Land Acquisition

Contingency

Acquisition Cost

TOTAL HOUSING DEVELOPMENT COST (UNADJUSTED BASIS)

Off-Sites

Developer Fee

Contractor Fees
Soft Costs

Financing

EQUITY / DEFERRED FEES

EQUITY SOURCES

CASH FLOW DEBT / GRANTS

GP Contribution

NET CASH FLOW

% Cost

AS UNDERWRITTEN EQUITY STRUCTURE

Annual Credit

APPLICANT'S PROPOSED EQUITY STRUCTURE

Annual Credits 
per Unit

Credit
Price% Cost

Annual 
Credit

TOTAL DEBT / GRANT SOURCES

CAPITALIZATION / TOTAL DEVELOPMENT BUDGET / ITEMIZED BASIS

DEBT / GRANT SOURCES

AS UNDERWRITTEN DEBT/GRANT STRUCTURE
Cumulative

Pmt

Cumulative DCR

Rate Amort Term Principal Principal Term Amort Rate Pmt

APPLICANT'S PROPOSED DEBT/GRANT STRUCTURE

DEBT (Must Pay)

The Montage, San Antonio, TDHCA Bonds/4% HTC #20615

$194,699/unit

TOTAL HOUSING DEVELOPMENT COSTS (Applicant's Uses are within 5% of TDHCA Estimate): 

Contractor's Fee

Reserves

Reserves

Contingency

Site Amenities

$194,445 / Unit

5 Months

$194,699 / Unit

$18,770 / Unit $18,770 / Unit

ADJUSTED BASIS / COST

$42,054,932

$194,445/unit

$2,036 / Unit

$ / Unit

$14,599 / Unit

$ / Unit

$13,535 / Unit

$12,234 / UnitSite Work

Building Acquisition

Building Cost
$2,036 / Unit

Eligible Basis
Allocation Method

Credit
Price

TOTAL DEBT SERVICE

AmountAmount

(31% Deferred) (31% Deferred) Total Developer Fee:

15-Yr Cash Flow after Deferred Fee:TOTAL CAPITALIZATION 

$14,599 / Unit

COST VARIANCE

$12,234 / Unit

$ / Unit

$ / Unit

$13,535 / Unit

4 Months

% $

DEVELOPMENT COST / ITEMIZED BASIS

Eligible Basis

Total Costs

Eligible Basis

Total Costs

TDHCA COST / BASIS ITEMS

Financing Cost

Developer Fee
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FACTOR UNITS/SF PER SF  

Base Cost: 222,972 SF $90.23 20,118,618

Adjustments

    Exterior Wall Finish 2.64% 2.38 $531,132

    Elderly 0.00% 0.00 0

    9-Ft. Ceilings 0.00% 0.00 0

    Roof Adjustment(s) 0.00 0

TOTAL ADJUSTED BASIS     Subfloor (0.16) (35,676)

    Floor Cover 2.56 570,808

TOTAL QUALIFIED BASIS     Breezeways $30.04 22,924 3.09 688,558

    Balconies $30.16 13,816 1.87 416,729

    Plumbing Fixtures $1,080 468 2.27 505,440

    Rough-ins $530 432 1.03 228,960

    Built-In Appliances $1,830 216 1.77 395,280

    Exterior Stairs $2,460 72 0.79 177,120
Credit Price $0.9199     Heating/Cooling 2.34 521,754

Credits Proceeds     Storage Space $30.04 1,806 0.24 54,246
($1,789) ($16,454)     Carports $12.25 0 0.00 0

---- ----     Garages $56.50 11,520 2.92 650,880
---- ----     Common/Support Area $90.60 3,353 1.36 303,781

    Elevators 0 0.00 0

   Other: 0.00 0

    Fire Sprinklers $2.59 251,055 2.92 650,232

SUBTOTAL 115.61 25,777,863

Current Cost Multiplier 1.00 0.00 0

Local Multiplier 0.87 (15.03) (3,351,122)

Applicant TDHCA Reserved 0

Applicant TDHCA 95.2% 95.5% TOTAL BUILDING COSTS 100.58 $22,426,741

$3,153,342 $3,153,342 Plans, specs, survey, bldg permits 3.30% (3.32) ($740,082)

$32,556,329 $32,467,157 $32,290,329 $32,379,501 Contractor's OH & Profit 11.50% (11.57) (2,579,075)

$35,709,671 $35,620,499 90.4% 90.9% NET BUILDING COSTS $88,461/unit $85.69/sf $19,107,584

Land Cost

$17,627,195

50% Test for Bond Financing for 4% Tax Credits

Tax-Exempt Bond Amount

Depreciable Bldg Cost

Aggregate Basis for 50% Test

Percent Financed by 
Tax-Exempt Bonds

amount aggregate basis can 
increase before 50% test fails

$34,000,000

$2,071,384

$1,916,191

Eligible Basis

Needed to Fill Gap

Applicable Percentage  

Applicable Fraction  

Annual Credits
$1,914,402

ANNUAL CREDIT CALCULATION BASED 
ON APPLICANT BASIS

$1,914,402

100.00%100.00%

ANNUAL CREDIT ON BASIS

High Cost Area Adjustment  

$0 $47,860,059

Deduction of Federal Grants

ADJUSTED BASIS

TOTAL ELIGIBLE BASIS

Acquisition

$0

$47,860,059

Applicant Request

CREDITS ON QUALIFIED BASIS

Method

4.00%

130%

$0 $0 

$36,815,430 

Acquisition

Applicant

4.00%

FINAL ANNUAL LIHTC ALLOCATION

Variance to Request

$1,914,402

----

----

$19,054,832

Credit Allocation

$1,887,224

$17,610,741

4.00%

$1,914,402 $0

4.0000%

$1,887,224

Proceeds

$0 

$0

$0 

Construction
Rehabilitation

130%

100.00% 100.00%

$36,292,762 

CREDIT CALCULATION ON QUALIFIED BASIS

CAPITALIZATION / DEVELOPMENT COST BUDGET / ITEMIZED BASIS ITEMS

$36,815,430 

$0 

TDHCA CATEGORY

$0 $47,180,591 

Construction
Rehabilitation

$0 $47,180,591

Garden (Up to 4-story)

$36,292,762 $0 

The Montage, San Antonio, TDHCA Bonds/4% HTC #20615

BUILDING COST ESTIMATE

$0 

$0 
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Growth 
Rate Year 1 Year 2 Year 3 Year 4 Year 5 Year 10 Year 15 Year 20 Year 25 Year 30 Year 35 Year 40

EFFECTIVE GROSS INCOME 2.00% $2,144,593 $2,187,485 $2,231,235 $2,275,859 $2,321,377 $2,562,987 $2,829,745 $3,124,267 $3,449,443 $3,808,464 $4,204,852 $4,642,497
TOTAL EXPENSES 3.00% $839,406 $863,837 $888,987 $914,875 $941,525 $1,087,001 $1,255,181 $1,449,633 $1,674,486 $1,934,525 $2,235,288 $2,583,188
NET OPERATING INCOME ("NOI") $1,305,187 $1,323,648 $1,342,248 $1,360,984 $1,379,851 $1,475,986 $1,574,564 $1,674,634 $1,774,957 $1,873,939 $1,969,565 $2,059,308

EXPENSE/INCOME RATIO 39.1% 39.5% 39.8% 40.2% 40.6% 42.4% 44.4% 46.4% 48.5% 50.8% 53.2% 55.6%

MUST -PAY DEBT SERVICE

Redstone Construction $908,500 $908,500 $908,500 $908,500 $908,500 $1,148,294 $1,146,409 $1,144,123 $1,141,354 $1,137,998 $1,133,931 $1,129,001
TOTAL DEBT SERVICE $908,500 $908,500 $908,500 $908,500 $908,500 $1,148,294 $1,146,409 $1,144,123 $1,141,354 $1,137,998 $1,133,931 $1,129,001
DEBT COVERAGE RATIO 1.44 1.46 1.48 1.50 1.52 1.29 1.37 1.46 1.56 1.65 1.74 1.82

ANNUAL CASH FLOW $396,687 $415,148 $433,748 $452,484 $471,351 $327,692 $428,155 $530,511 $633,603 $735,941 $835,634 $930,307

Deferred Developer Fee Balance $1,047,404 $632,256 $198,508 $0 $0 $0 $0 $0 $0 $0 $0 $0
CUMULATIVE NET CASH FLOW $0 $0 $0 $253,976 $725,327 $2,167,150 $4,106,048 $6,553,343 $9,515,150 $12,990,827 $16,971,106 $21,435,847

Long-Term Pro Forma

The Montage, San Antonio, TDHCA Bonds/4% HTC #20615
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20615 The Montage PMA Map

Disclaimer: This map is not a survey. Boundaries, distance and scale are approximate only.
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Final Transcript 
    

 TEXAS DEPARTMENT OF HOUSING & COMMUNITY AFFAIRS: 
Multi Family Bond Hearing 

 December 8, 2020/6:00 p.m. CST  
  

 
SPEAKERS 
 
Teresa Morales 
 
PRESENTATION 
 
Moderator Ladies and gentlemen, thank you for standing by.  Welcome to the Multi 

Family Bond Hearing for Montage Apartments.  At this time, all 

participants are in a listen-only mode.  Later, there will be an opportunity 

for public comment.  [Operator instructions].  As a reminder, this 

conference is being recorded. 

 

 I would now like to turn the conference over to our host, Teresa Morales.  

Please go ahead.  

 



TEXAS DEPARTMENT OF HOUSING & COMMUNITY AFFAIRS 
Host: Michael Jovicevic    

December 8, 2020/6:00 p.m. CST 
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Teresa Good evening.  My name is Teresa Morales, and I am with the Texas 

Department of Housing & Community Affairs.  The purpose of this phone 

call is to conduct a public hearing for the proposed The Montage 

Apartments, to give folks on the line an idea as far as how the hearing is 

going to proceed.  There is a brief speech that I am required to read for 

purposes of meeting the Internal Revenue Code, and then it’ll be at the 

conclusion of that speech where we will ask for public comment.  If there 

are any individuals who wish to make public comment, that will be your 

opportunity to do so. 

 

 To the extent that there are questions that are raised during any comments 

that are made, if those comments are specific to the TDHCA process with 

respect to this application, I will be keeping a list of those questions.  And 

to the extent there are any questions that are development-specific with 

respect to the proposed development, there are representatives of the 

development team that are on the call, and I would ask that they would 

keep a list of any of those questions.  And then once we’ve gotten through 

all of the public comments, all of those individuals, who would like to 

make public comment, it’ll be at the end of that period where we will 

respond to any questions that were raised. 
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 So, with that being said, I’d like to go ahead and get started with the 

Internal Revenue Code speech.  Good evening.  My name is Teresa 

Morales, and I would like to proceed with a public hearing.  Let the record 

show that it is 6:06 p.m., Tuesday, December 8, 2020, and we are 

conducting a public hearing on behalf of the Texas Department of 

Housing & Community Affairs, with respect to an issue of tax exempt 

multifamily revenue bonds for a residential rental community. 

 

 This hearing is required by the Internal Revenue Code.  The sole purpose 

of this hearing is to provide a reasonable opportunity for interested 

individuals to express their views regarding the development and the 

proposed bond issue.  No decisions regarding the development will be 

made at this hearing.  The Department’s Board is scheduled to meet to 

consider the transaction on January 14, 2021.  In addition to providing 

your comments at this hearing, the public is also invited to provide 

comment directly to the Board at any of their meetings. 

 

 The bonds will be issued as tax exempt multifamily revenue bonds in the 

aggregate principal amount not to exceed $35 million, and taxable bonds, 

if necessary, in an amount to be determined and issued in one or more 
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series by the Texas Department of Housing & Community Affairs, the 

issuer. 

 

 The proceeds of the bonds will be loaned to Saddlespur Pass Apartments 

LP, or a related person or affiliate entity thereof, to finance a portion of the 

cost of acquiring, constructing, and equipping a multifamily rental housing 

community described as follows:  A 216-unit multifamily residential 

rental development to be located on approximately 12.995 acres of land, 

located at the southwest corner of FM 78 and Walzem Road, San Antonio, 

Bexar County, Texas 78244.  The proposed multifamily rental housing 

community will be initially owned and operated by the borrower, or a 

related person or affiliate thereof. 

 

 I would now like to open the floor up for public comment.  If there are any 

individuals on the line who would like to express public comment with 

respect to this proposed development, this will be your opportunity to do 

so.  You should be receiving instructions from our operator on how to 

unmute your line. 

 

Moderator [Operator instructions].  We have no public comments at this time. 
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Teresa Okay.  Let the record show that there are no attendees who wish to make 

public comment, and therefore, the meeting is now adjourned.  The time is 

6:09 p.m.  Thank you. 

 

Moderator That does conclude our conference for today.  Thank you for your 

participation, and for using AT&T Event Conferencing.  You may now 

disconnect. 

 

 

 



Applicant Response to Public Comment 



Bexar County Commissioner Tommy Calvert
W. Nueva, Suite 1029
San Antonio, TX 78205

Via Email: tc@bexar.org

December 2, 2020

Commissioner Calvert,

On behalf of Herman & Kittle Properties, Inc. (“HKP”), I want to thank you for your
engagement in our efforts to develop a multi-family community (“The Montage”) in an
unincorporated area of Bexar County in your precinct. The purpose of this letter is to follow-up
on the various meetings and communications related to The Montage that we have had with you
and community stakeholders since 2019.

HKP is an Indianapolis-based developer, owner and operator of multi-family housing and has
been in business for more than 60 years. HKP has properties in sixteen (16) states throughout the
Midwest, South, Gulf, and Mid-Atlantic Regions. HKP currently has ten (10) properties
operating in Texas, with three (3) additional developments currently under construction and four
(4) in various stages of feasibility and development.

The Montage will be located on an approximately thirteen (13) acre tract on the east side of
Bexar County that has remained undeveloped despite attempts by the owner to attract retail
businesses. The size of the tract and its location are better suited for multi-family development.
As the property is outside municipal limits, it is not subject to zoning or density limitations. The
property has been properly platted for the planned use.

When planning for the property began, it was designed with seven (7) buildings containing 288
units. After looking closely at the surrounding uses and having preliminary conversations with
your team, HKP elected to scale back the development, even though a development of this size is
permissible based upon current regulations and market demand.

As now planned, The Montage will include 216 residential units that will address the high
demand for workforce housing. The Montage will be built in full compliance with all applicable
Bexar County and City of San Antonio regulations. Based on feedback from the community,



HKP has made significant changes to the planned development to address the concerns that we
heard.

Working with your office, we participated in three stakeholder meetings that brought together
representatives from multiple neighborhoods in the general area of the apartment home
community. Each of those meetings gave us valuable insight that guided our planning for The
Montage. The following is a summary of the development features that address the feedback and
questions from the community:

" The development is 216 residential units in 5 buildings (See Exhibit 1 – Architectural
Site Plan/Landscape – Visibility Study).

" The density is calculated at 16.62 units per acre.
" The unit mix is: sixty (60) 1-bedroom; ninety-six (96) 2-bedroom; and sixty (60) 3-

bedroom.
" An eight (8) foot privacy fence shall be installed and set approximately thirty (30) feet

from the property line adjacent to the single-family neighbors (See Exhibit 1 –
Architectural Site Plan/Landscape – Visibility Study).

" On the western property line, approximately seventeen (17) Texas Ash trees will be
planted between the alley and privacy fence and approximately nineteen (19) Red Oak,
Shumard trees will be planted in between the Texas Ash trees and the drive lanes, surface
parking areas, and single-story garage buildings to provide additional buffer from the
neighboring single-family homes (See Exhibit 1 – Architectural Site Plan/Landscape –
Visibility Study).

" On the southern property line, landscape islands will be added to the parking areas so that
trees may be planted to provide additional buffer (See Exhibit 1 – Architectural Site
Plan/Landscape – Visibility Study).

" The closest multi-family building is over 90 feet from the property line adjacent to the
single-family neighbors (See Exhibit 2 – Visibility Study)

" The security will include:
o On-site management and maintenance staff employed by HKP;
o Controlled access entry gate;
o Full perimeter fencing of the entire property;
o A variety of lighting control measures including breezeway lighting, building wall

packs, and site lighting throughout the property; and
o Common area security cameras.

" Property Amenities will include:
o Clubhouse;
o Business center w/ desktop computers, printer, and internet access;
o Notary;
o Fitness center;
o Community room;
o Pool;
o Outdoor entertainment area;



o Dog park;
o Playground;
o Bike racks; and
o Monthly resident activities.

" A right turn deceleration area, known as a TxDOT Urban Non-Residential Driveway, will
be installed leading into the property per traffic study recommendations and TxDOT
requirements.

As we continue development, we would like to maintain our engagement with you and the
community, both during construction and post-construction. HKP is committed to a healthy and
open relationship with our neighbors and all local officials. We appreciate your role in
facilitating this relationship.

CC: Governor Greg Abbott, State of Texas
State Senator Eddie Lucio, Jr., Chair, Intergovernmental Relations Committee
State Representative Angie Chen Button, Chair, Urban Affairs Committee
State Senator, Pete Flores, District 19
State Representative Barbara Gervin-Hawkins, District 120
Teresa Morales, Multifamily Bond Administrator, TDHCA
Ms. Leslie Bingham, Vice Chair, TDHCA Board of Directors
Ms. Sharon Thomason, Member, TDHCA Board of Directors
Mr. Paul A. Braden, Member, TDHCA Board of Directors
Mr. Leo Vasquez, Member, TDHCA Board of Directors
Judge Nelson Wolff, Bexar County
Rob Killen, Attorney, Killen, Griffin & Farrimond
Erin Bley, The Kaufman Group
Amy Putney, Bexar County
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TOMMY CALVERT 
Bexar County Commissioner, Precinct 4 

 
 
December 10, 2020 
 
Herman & Kittle 
500 E 96th Street, Suite #300 
Indianapolis, IN 46240 
 
Dear Herman and Kittle: 
 
I am writing you in response to the emailed letter I received on December 8, 2020.  After 
reading your letter, I want to recap the public input that was missing.  First, based on the 
community’s review of your New Braunfels property where they visited the property in 
Comal County and found the property with many problems, they have asked that you 
find another location—they do not want to bring their area down.  In addition, after 
community representatives reviewed an older property near your headquarters in 
Indiana, which had a low scoring review and images that were unattractive, the 
community does not want such a facility.  The adherence to the Texas Department of 
Housing standards did not appear to have been followed when my constituents visited 
and took photos and presented them to over approximately 200 residents. 
 
The three meetings you held did us little good to build trust because you left out key 
issues in your response letter.  Unfortunately, those omissions are critical to public 
safety, the long-term economic development maintenance of this corridor, and the 
economic development of your property.  This is not another NIMBY issue.  Many of 
these residents have approved two other developments in the northeast area because 
they met the quality standards they desired—specifically one by NRP Group on Kitty 
Hawk and another by LDG on FM 1516.  I think it would be in your company’s best 
interest to look for a location that won’t have as many hostile neighbors and start with a 
fresh community relations plan.   
 
The items outlined in your letter were appreciated but seemed like a cookie-cutter 
approach, with the exception of reducing your quantity of apartments.  This area has a 
higher standard for fighting blight and crime and wants businesses that take their 
request and follows through with the community’s standards.  We have offered the 
following suggestions to be constructive and I am sure once we bullet them you will 
recall that they were left out of your letter. 
 
These items include: 

• Nightly tow service to remove vehicles not registered to tenants—please enter 
into a partnership with a towing company for this 

• Cameras in each of the four corners of the perimeter fencing facing inward to the 
property buildings 
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• Providing an on-site manager who lives on the property and/or assistant 
manager, security or maintenance person  

• Creating a program to incentivize lower rent for law enforcement / public safety  
   officers to live on the property  

• A contribution to ESD 11 for the fire ladder truck they do not have that has a 
ladder tall enough to service your three-story building because you will not be 
paying property tax revenue. 

 
We look forward to receiving an update on the items stated above and will be continuing 
our conversations with the community regarding this proposed development. 
 
If you have any questions, please contact the office at (210) 335-2614.       
 
Sincerely, 
 

 
Tommy Calvert 
Bexar County Commissioner, Precinct 4 
 
CC:  Governor Greg Abbott, State of Texas 

State Senator Eddie Lucio, Jr., Chair, Intergovernmental Relations Committee 
State Representative Angie Chen Button, Chair, Urban Affairs Committee 
State Senator, Pete Flores, District 19 
State Representative Barbara Gervin-Hawkins, District 120 
Theresa Morales, Multifamily Bond Administrator, TDHCA 
Elena Peinado, Senior Legislative Affairs Advisor, TDHCA 
Mr. Leo Vasquez, Chair, TDHCA Board of Directors 
Ms. Leslie Bingham, Vice Chair, TDHCA Board of Directors  
Ms. Sharon Thomason, Member, TDHCA Board of Directors 
Mr. Paul A. Braden, Member, TDHCA Board of Directors 
Mr. Ajay Thomas, Member, TDHCA Board of Directors 
Judge Nelson Wolff, Bexar County 
Rob Killen, Attorney, Killen, Griffin & Farrimond 
Erin Bley, Governmental Relations/Project Manager, The Kaufman Group, Inc. 
Amy Putney, Bexar County 
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TOMMY CALVERT 

Bexar County Commissioner, Precinct 4 
 
 
January 4, 2021 
 
 
Governing Board  
Texas Department of Housing & Community Affairs  
221 East 11th Street  
Austin, Texas 78711-3941 
 
Dear Board Members of the Texas Department of Housing and Community 
Affairs: 
 
I am writing to let you know of the unresolved issues related to the application by 
Herman and Kittle.  
 
First, based on the community’s review of their New Braunfels property, the 
residents asked that Herman and Kittle find a new location.  
 
The neighborhood leaders reported that the property exhibited gross poor 
mismanagement with many problems. The residents have asked Herman & Kittle 
to find another location—they do not want to bring their area down, citing 
“substandard construction”. In addition, after community representatives 
reviewed an older property near the Herman and Kittle headquarters in Indiana, 
which had low scoring reviews and images that were unattractive, the community 
leaders have organized in opposition to such a facility being constructed in their 
neighborhood. 
 
The adherence to the Texas Department of Housing standards did not appear to 
have been followed, when our constituents visited and took photos and 
presented them to over approximately 200 residents, who are actively trying to 
prevent Herman and Kittle from “ruining the neighborhood.”  
 
The three meetings the community organizers had with Herman and Kittle did 
little good to build trust because they left out key issues in their response letter.  
 
Unfortunately, the omissions of the long-term economic development, 
maintenance of this corridor, and the economic development of the property are 
critical to public safety. This is not another NIMBY issue. Many of these residents 
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have approved two other developments in the northeast area, because they met 
the quality standards they desired—specifically one by NRP Group on Kitty Hawk 
and another by LDG on FM 1516.  
 
I think it would be in the State’s best interest for Herman and Kittle to choose 
another location that won’t have as many highly organized, informed, and hostile 
neighbors as in the proposed location. Perhaps it would be in all the parties best 
interest for Herman and Kittle to start with a fresh community relations plan 
somewhere else.  
 
The items outlined in the Herman and Kittle letter were not well received by the 
community leaders, because it seemed like a cookie-cutter approach, with the 
exception of reducing the quantity of apartments.  
 
This area has a higher standard for fighting blight and crime and wants 
businesses that heed their request and follow through with the community 
standards. We have offered the following suggestions to be constructive and I 
am sure once we bullet them, Herman and Kittle will recall that they were left out 
of their letter.  
 
These items include:  
 
• Nightly tow service to remove vehicles not registered to tenants entering into a 
partnership with a towing company for this  
 
• Cameras in each of the four corners of the perimeter fencing facing inward to 
the property buildings  
 
• Providing an on-site manager who lives on the property 
 
 • Providing a manager, security, and/or maintenance person 
 
 • Creating a program to incentivize lower rent for law enforcement / public safety 
officers to live on the property  
 
• A contribution to ESD 11 for the fire ladder truck. The fire department does not 
have a ladder tall enough to service the three-story building, because Herman 
and Kittle will not be paying property tax revenue.  
 
We look forward to receiving an update on the items stated above and will be 
continuing our conversations with the community regarding their opposition to 
this proposed development. 
 
I humbly ask the TDHCA board to deny the tax credit application for Herman and 
Kittle.  
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If you have any questions, please contact my office at (210) 335-2614. 
 
Sincerely,  
 

 
 
Tommy Calvert  
Bexar County Commissioner, Precinct 4  
 
 
CC: Governor Greg Abbott, State of Texas 
State Senator Eddie Lucio, Jr., Chair, Intergovernmental Relations Committee  
State Representative Angie Chen Button, Chair, Urban Affairs Committee  
State Senator Roland Gutierrez, District 19 
State Representative Barbara Gervin-Hawkins, District 120  
Theresa Morales, Multifamily Bond Administrator, TDHCA 
Elena Peinado, Senior Legislative Affairs Advisor, TDHCA  
Mr. Leo Vasquez, Chair, TDHCA Board of Directors  
Ms. Leslie Bingham, Vice Chair, TDHCA Board of Directors  
Ms. Sharon Thomason, Member, TDHCA Board of Directors  
Mr. Paul A. Braden, Member, TDHCA Board of Directors  
Mr. Ajay Thomas, Member, TDHCA Board of Directors  
Mr. Brandon Batch Member, TDHCA Board of Directors 
Judge Nelson Wolff, Bexar County 
Rob Killen, Attorney, Killen, Griffin & Farrimond  
Erin Bley, Governmental Relations/Project Manager, The Kaufman Group, Inc. 
Amy Putney, Bexar County  
 



June 5, 2020 

Albert & Noelia Garcia  

7832 Pecan Heights  

San Antonio TRX 78244 

 

Texas Department of Housing and Community Affairs  

Attention: Theresa Morales Multifamily Bond Administrator  

 

Reference: Tax application # 20615- The development of Montagne Apartments  

 

Dear Madam:  

I am writing this letter of opposition to the Tax Application # 20615. I am opposing to all multifamily 

apartments erection by Herman and Kittle in the vacant site adjacent to Gold’s Gym on FM 78 near the 

dangerous intersection near Walzem Road.  

Even though I understand that this developer removed their application earlier for tax credits 

considerate by the state, the purpose of this letter is to still oppose any future efforts to bring forward a 

new application. By allowing this developer to build on this property adjacent to our neighborhood, the 

traffic congestion, the possibility of a decline of property value, and increase in crime all presents a 

negative picture for any positive growth.  

I feel that the property would be ideal for retail use. This area could be better served by retail 

merchants, such as restaurants, stores that would help keep monies in this area instead of having to go 

elsewhere to enjoy a nice dinner rather than fast foods.  

 

Thank you  

Albert Garcia  

Albert Garcia  



From: bcarter47@att.net
To: Teresa Morales
Subject: No more multi-housing - our area has enough of what it brings
Date: Saturday, June 6, 2020 3:30:55 PM

Ms. Morales,
 
My husband and I are in our 70’s; we have owned our home in Spring Meadows for 30+ years.  We
used to feel safe in the neighborhood, but then Hurricane Katrina came along and all the people
evacuated moved into the mall on Walzem and the trouble began.  They had to find a permanent
place to live and the county made affordable (section 9) housing available. Most didn’t have nor did
they want jobs. The crime steadily climbed in the area. Young people wandered around at all hours
and vandalized places where they broke in and had already stolen everything worth stealing.  Home
break-ins became common place. People of my age no longer walked in their neighborhoods and
definitely didn’t go out after dark. We only have Bexar county to protect us and they are spread thin.
New houses are going up by the minute and they are no-down, low payment, no credit check.
People who are moving in have no pride in homeownership. We have homes with trampolines, cars,
inflatable two-story water slides, bbq grills, etc. are stored in front yards. We should have moved out
long ago, but now we are too old to make another move. But, we are armed in case of a home
invasion. Just in case. Please please no more low cost housing in our area of town. Wal-Marts are
robbed in our area. Please we do not want to live in another ghetto. The Glen is just around the
corner and that’s too close. Take your apartment complexes to the other side of San Antonio; we
already have enough trash.
In case you think we are ignorant residents – we are both retired Air Force and hold Master’s
degrees.
 
Sincerely,
Brenda K. Carter   

mailto:bcarter47@att.net
mailto:teresa.morales@tdhca.state.tx.us


From: Brenda Minor
To: Teresa Morales
Subject: Application for Apartments by Herman and Kittle Proposed to be Built at Walzem Road and FM 78
Date: Thursday, June 11, 2020 2:05:08 PM

JUNE 11, 2020

  Texas Dept. of Housing and Community Affairs

      Public Comment--Multifamily Finance Division

      P.O. Box 13941

      Austin, TX 78711-3941

      Phone 512-475-3800 (main office)

      Fax. 512-475-0764

    

      Teresa Morales, Multifamily Bond Administrator

      512-475-3344

      Email: teresa.morales@tdhca.state.tx.us

 

ATTN: TDHCA Board of Directors Members of the TDHCA Board

Ms. Leslie Bingham, Vice Chair        Ms. Sharon Thompson

Mr. Paul A Braden                      Mr. Lee Vasquez

 

Governor Greg Abbott

Office of Governor

P.O. Box 12428

512-463-2000

 

Re: Application for Apartments by Herman and Kittle Proposed to be Built at
 Walzem Road and FM 78

 

From: Brenda J. Minor

mailto:brenearn@sbcglobal.net
mailto:teresa.morales@tdhca.state.tx.us
mailto:teresa.morales@tdhca.state.tx.us


       Ventura I Subdivision Resident

       7554 Lincoln Village Dr.

       San Antonio. TX. 78244-1517

       Email brenearn@sbcglobal.net

       210-601-0330

 

I am writing to inform you that "I OPPOSE" the  proposed plan of" Herman
Kittle" to build the Apartments in said location  due to insufficient
infrastructure. It does not support this type of housing.

Sincerely,

Brenda J. Minor



From: Elena Peinado
To: Teresa Morales
Cc: Jonathan Galvan; Shannon Roth
Subject: FW: Montage Apartment (Development #20615)
Date: Thursday, October 29, 2020 3:26:12 PM

Teresa,

Another email regarding Montage Apartment.  Since you were not included in this one, am forwarding and ccing
Jonathan and Shannon.

-----Original Message-----
From: Brian Murray <bmurray78244@gmail.com>
Sent: Thursday, October 29, 2020 3:21 PM
To: Elena Peinado <elena.peinado@tdhca.state.tx.us>
Cc: tc@bexar.org
Subject: Montage Apartment (Development #20615)

Request you disapprove the applications pertaining to the development of affordable rental housing in our
community.   We, (As single family homeowners) have had several meetings to discuss this proposal with the
Montage Apartment developer and Councilman Tommy Calvert to vehemently oppose this affordable rental housing
in the proposed location fo some of the following reasons:

   A) We are in a 200-300k single home golf-course community just South of the proposed building site. If
approved, property values of our homes will plummet significantly below market value.  We’ve even suggested
other locations within several miles further South on 78 in an area with more commensurate home values.

  B)   The Walzem Rd, FM 78 Intersection already has an over abundance of traffic during morning and especially
afternoon rush hours due to new developments in the area.  A traffic study needs to be accomplished in this area.
   (Currently an apartment complex is going up on Walzem Rd behind the Randolph Brooks Federal Credit Union
across the street from the proposed location which will already exacerbate this situation)

  C) An overcrowding of our schools in the Judson ISD System, along with inadequate Sheriff, Police and Fire
protection for the 2 additional apartment rental complexes on the 2 corners.  (If built 3 stories, Fire Dept would need
a hook and ladder to reach)

Respectfully request the members of the Texas Department of Housing and Community Affairs governing board
disapprove the two finance applications for this affordable rental housing in this location.

Brian P. Murray
7315 Sawgrass
San Antonio, TX,  78244

Sent from my iPad

Sent from my iPad

mailto:elena.peinado@tdhca.state.tx.us
mailto:teresa.morales@tdhca.state.tx.us
mailto:jonathan.galvan@tdhca.state.tx.us
mailto:shannon.roth@tdhca.state.tx.us


From: ljmaranto@aol.com
To: Teresa Morales
Subject: Herman and Kittle Proposed Apartment Development
Date: Tuesday, June 2, 2020 4:42:46 PM

To Teresa Morales:

I want to express my strong disapproval for the subject apartment development planned at the
intersection of Walzem Road and FM 78 in Bexar County, Texas.

I live in the neighborhood next to the proposed site.  It should definitely not be financed through
the Housing Tax Credits-Non Competitive 4% and TDHCA Tax Exempt Bonds.

The traffic at that intersection is horrible and cannot sustain more of it.  It is already an unsafe
intersection with far too many accidents.

Furthermore, the Judson Independent School District is currently overcrowded.  The additional
students from the proposed apartment complex would have a very negative impact on an
already overcrowded school district.

Additionally, and most importantly the apartment complex would not be compatible or congruous
to the single family homes in the surrounding neighborhoods.

Your support in disapproving the Herman and Kittle funding request would be greatly
appreciated by all who currently live in the area.

Sincerely,

Leonard J. Maranto
7307 Sawgrass
San Antonio, Tx. 78244

mailto:ljmaranto@aol.com
mailto:teresa.morales@tdhca.state.tx.us


Name: Irma Kramer
Address: 7819 Pecan Heights
         San Antonio, Tx. 78244

Re: Tax application #20615: development of Montagne Apartments
Attn: Theresa Morales Multifamily Bond Administrator
      Texas Department of Housing and Community Affairs

Dear Madame,

The purpose of this letter is to voice opposition to the future Herman and Kittle 
apartments at the intersection of Walzem Road and FM 78.

My property butts up right behind the proposed development, and as a single woman 
and senior citizen I am extremely concerned with my safety and privacy.

It is not uncommon for violence and disorderly behavior to be prevalent in these 
units so security becomes a prominent issue.Providing safety measures like video 
surveillance, 24 hour security or visitor screening do not always mitigate the high
crime rates of public housing.

There is also the potential fear thatresidents could be ex‐convicts orother 
undesirable sorts who will impact the quality of life of their neighbors.

I appreciate anything that can be done on behalf of the community in this 
neighborhood.

Respectfully submitted.



From: James Franklin
To: Teresa Morales
Subject: Fw: Failure Notice
Date: Wednesday, June 10, 2020 10:16:12 AM

No to application #20615

Sent from Yahoo Mail on Android

----- Forwarded Message -----
From: "MAILER-DAEMON@yahoo.com" <MAILER-DAEMON@yahoo.com>
To: "frank19692000@yahoo.com" <frank19692000@yahoo.com>
Sent: Wed, Jun 10, 2020 at 10:12 AM
Subject: Failure Notice
Sorry, we were unable to deliver your message to the following address.

<Teresa.Morales@tdhca.state.us>:
No mx record found for domain=tdhca.state.us

--- Below this line is a copy of the message.
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b=A1jf5YdFPa/srpcpOZFDYh8JKNk1FnUbr0cRD9WtOhdE1Q7VEX7uMFLtD0prhzm0mdjDYLP7178rm8w5Y/4Bbr1KU6ZK6o+SqZG/5/f9Up1r1psQtRu+gaqXrTL7InpcnZypjMzBHBP3oaHOPWYaK+8dIq5jP36g/241mLgOJfUWjm3Pyn42+sMgFF7253Yd3rA/V5QmBOlVjJF8FMRe/U4sa8AaNdIxvvgN6ZVRp52Vbv2ms0x/7it8uFwRI36dFaAUQ/GuFr4xTi4EgLxJM4819C5uyDTT7y7dsXzd4slOSHjCW73DraMK+Kh84CSFtV5hJPnjQ1FcSstajCM6mw==
X-YMail-OSG: BrmSNIgVM1kK8b4aTeuLWhoPMGJ_jivZMeVE4q1wHIqyK.P.KgwWaBG0uUnCeiy
DVHP2210BnHN72mNHzf0wVpA7JeApaPAS8BF9lyEfiho9BOaLa8JPuuaVX6qzEuAdQjVH.bdll6u
N2HTUrclomdYk3h3lO2.jvDq0YOUYrBnm41eX1k7bN4Fw8EWRAj9r6_2Hni.iiTK0JZ9i_.5rwEf
CdzrftAfwUl1HbLFLzDA6oEm2exMx4.1M7YtyoYIQXCWIxoGK6Dg_BEVFiLp8bBwhRPCrwDhGYfn
HPESsLK4oobJFYzqmym82RUt1TdSn.kORFjYfan1fd8YvzRjIMsHQ_29YKE0IacVfYUDxckn3z.d
yomNoaLul_K9kkNv6dShiJSGM5abNatuf.GQwBu.l7BbXGhVnoep__2eXm8Tjwg.uVhYo5Zlf9Sg
XR6gQbdpJEv_4NYK9uzgeSEDhBzANIOowe0Vx7iw0NmPlL9JgG7RNXunJgcNX7XNnzKPQVDsLgB.
UhPh8ddURbIOXyhxPo079T47fMj15xyy6dLmlS9CayCJvf1xkPH85vRJLez.1bLUSPFZJhbOakol
pa24PsRK.aUqh3Y989RpHX1VVmC3oYQpfiE7l6sVr1Xo3soSvn70QLhFc5Hz40QiBcgIBAgRDzsR
5MLahRdCSAKMN7d60cUqqkxgvulb2PowAdwrpB86glFUa926X0aVh0MM4MrPFqP6m7RhAk3ypFvF
ltSw9NCFZTA_n1L0vfCQLfJixmmKKLVi5wF1ZVYLc6V0NhmaZM2BZwTPUjBFfvihzmSP7_h4H08f
QEJ4n3ocyiwKUvkUzTtvWhNpQkdvUsw.HgvRLpS3QGkokKpig2O0i19LHEbQSrNm8YYqdt9EhTs8
5hbQsu5LTuPnVotDNkSjXNh5l0_96G4G07k0ucVR4u7l8vqZSk7JafucXITeCROi51KGguA90jOj
whBnYfOY_a_pqqNVXtfCE4xaN7j8OG52YL8PreuplqHYhN_rfFtYrldGYYZdrfEEO_8swJiq4Rap
SKEBe5FUNc2Gb8qxJ0m7HEO2HJC5JLptamS1BafVPu_.HhVAa3OfyvF3eSMoHIAXlnJujJ.W3XBf
NmeULDm96Eg_hmyJH6SfwfArMUtNKI7Ng9ivr7IjWk76webGVg0tNTmfmRVblwcJ1NO.30B0ohc7
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Ap.5HxkrsTxE_xUTH6CTxrBWE4dO6SrBGAgaXR_56TvyhwXUuXMC5qShEvZ2u6qALPNmehI3484d
0hUAIk0kioy4GrBovfXgc.ADv47w44dy8tkV7WZWhgZfs95QyTGc-
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From: ljmaranto@aol.com
To: Teresa Morales
Cc: Elena Peinado
Subject: Fwd: Montage Apartments (Development # 20615)
Date: Thursday, October 29, 2020 11:57:16 AM

 

From: ljmaranto@aol.com

Subject: Montage Apartments (Development # 20615)

Comments regarding two programs:

     Housing Tax Credits-Non Competitive 4%
 
     TDHCA Tax Exempt Bond
 
The proposed Montage project is located in Bexar County on SWQ of Walzem Road and FM 78.
 
I along with all my neighbors strongly oppose the proposed financing of this apartment complex.
We live in a beautiful single family neighborhood that adjoins the proposed multifamily rental
housing which is not needed in our community.  
 
Please do not approve the planned funding of this project as it will greatly reduce the value of
our single family housing in this area of Bexar County.
 
We currently lack sufficient fire and police protection, and there is a great traffic problem on FM
78. These problems will only get much worse with the planned apartments. Furthermore, the
addition of the many more new students will have a negative impact on the Judson Independent
School District stressing existing facilities and programs.
 
In closing, we as homeowners respectfully request that the Texas Department of Housing and
Community Affairs Governing Board disapprove the two finance applications for the Montage
Apartments.
 
Sincerely,
Leonard J. Maranto
7307 Sawgrass
San Antonio, Texas 78244 
 
 

mailto:ljmaranto@aol.com
mailto:teresa.morales@tdhca.state.tx.us
mailto:elena.peinado@tdhca.state.tx.us


Community against Herman and Kittle proposed Apartments 78 and
Walzem

About this petition

Dear Board Members:

We the Homeowners and Residents of the following subdivisions that this proposed project will
directly impact are Brentfield, Woodlake, and the Estates/Mission Hills and the 29 other communities
that will be indirectly impacted by this development. This petition is to express in the strongest terms

possible THAT WE ARE AGAINST, TAX APPLICATION #20615 THE MONTAGE APARTMENTS

This project adds no value to the community however, it does bring with it a lot of baggage; more
traffic on a already taxed corridor, rise in crime in which this area has been targeted as a high crime
area by the sheriff department, property values will go down, and as far as future developments,
developers will look the other way, and schools are at capacity. We already have two affordable
housing projects(Section 8) within five miles, and one being built as we speak, and two more on the
board all with five miles of each other. THIS AREA HAS HAD ENOUGH FIND SOMEWHERE ELSE
TO  BUILD THEM.

To sign your name click on the link below.

httD://www.iDetitions.com/Detitjon/communitv-aaainst-herman-and-kittle-apartments



Signatures

1. Name:  Ronald wright      on 2020-10-26 22:20:54
Comments:

2. Name: Tamika Lee       on 2020-10-26 23:46:18
Comments:

Name: Stephen Glover      on 2020-10-26 23:48:08
Comments:

4. Name:  Diahn Davis        on 2020-10-27 01:55:13
Comments:

Name:  Monica L Miller      on 2020-10-27 01:55:50
Comments:

Name:  Bernie Gonzalez      on 2020-10-27 02:44:55
Comments: Not happy with more apartments for low cost rental this brings more crime in
are area don't need this

Name:  Denise Roberts      on 2020-10-27 02:45:15
Comments: Let's bring the quality of this area up, not down.  There's already too much
crime degrading it!

Name:  Elena palanca      on 2020-10-27 02:49:04
Comments: We need to protect the standard of the our properties and the peace and
order. We work very hard to be able to buy in a decent neighborhood and we need to
keep it to the standards it need to be.

Name:  Ezequiel Garcia      on 2020-10-27 02:49:44
Comments:

10. Name: TNA hawt      on 2020-10-27 03:18:22
Comments:

11. Name: Veronica soria      on 2020-10-27 03:24:57
Comments:

12. Name: Victor sanford      on 2020-10-27 03:26:08
Comments: No to the building of new apartment's

13. Name: Fred vasquez      on 2020-10-27 03:33:28



Comments:  ln  1968,  LBJ signed the Fair Housing Act (FHA).  In 2015 0bama-Biden
issued EO twisting  FHA into Affirmatively Furthering Fair Housing (AFFH) to push low
income housing into American suburbs; what's being proposed here.
In July 2020, POTuS DJT resinded AFFH, defending the American dream of working
Americans to own a nice home in a nice neighborhood.

14. Name: Edward Gomes      on 2020-10-27 03:43:45
Comments:

15. Name: Samantha        on 2020-10-27 03:46:59
Comments:

16. Name:  Monica Marfinez      on 2020-10-27 03:58:07
Comments:

17. Name:  Curtis bitterly      on 2020-10-27 04:05:50
Comments:

18. Name:  Margie Garcia      on 2020-10-27 04:28:14
Comments:

19. Name: Vinnie Bilotto       on 2020-10-27 06:12:19
Comments:

20. Name:  Lisa Kempo        on 2020-10-27 07:06:47
Comments:

21. Name: Jacqueline cade      on 2020-10-27 07:45:47
Comments:

22. Name: Angela Rodriguez        on 2020-10-27 09:52:08
Comments:

23. Name:  Doloressloan       on 2020-10-2711:11:21
Comments: We definitely don't need more crime or taxes raised in this area.

24. Name: Megan clemens      on 2020-10-2712:41:02
Comments:

25. Name:  Brian Barta      on 2020-10-2714:06:48
Comments:



26. Name: Amberzavala        on 2020-10-2714:19:02
Comments:

27. Name: Janiceweiss      on 2020-10-2714:34:59
Comments:

28. Name:  Chaquille Hicks      on 2020-10-2714:53:42
Comments:

29. Name:  Raymond Gardner      on 2020-10-2715:26:32
Comments:

30. Name: Maynard smith      on 2020-10-2715:52:02
Comments:

31. Name:  Karen Luera      on 2020-10-2715:59:49
Comments: We don't need anymore apartment complexes in this area. There is already
too much traffic on FM 78 and adding more apartments will only add to the traffic
congestion, bad roads, and increased crime.

32. Name:  Corinne Gutierrez      on 2020-10-2717:19:05
Comments:

33. Name: Terrie I wier      on 2020-10-2718:39:30
Comments:

34. Name:  Edward smith       on 2020-10-27 21:14:05
Comments:

35. Name:  Charles L cabello      on 2020-10-27 22:28:50
Comments:

36. Name: Yolanda Holmes      on 2020-10-27 23:22:33
Comments: We do not want or need more apartment housing in the area

37. Name: Clyde Howard Gordon Jr      on 2020-10-28 00:02:37
Comments: We don't need this type of housing in this part of San Antonio.

38. Name: Patricia Rivera      on 2020-10-28 00:04:35
Comments: We do not need another apartment complex in this area. The traffic is
atrocious as well as the crime rate.



39. Name: JohnJammal       on2020-10-2801:01:16
Comments:

40. Name: Tonia Burgett      on 2020-10-28 01:53:58
Comments:

41. Name:  Martha kuzara      on 2020-10-28 02:47:45
Comments: Agreed

42. Name:  Melissa R      on 2020-10-28 03:16:59
Comments:

43. Name:  Phoebe collins      on 2020-10-28 03:23:23
Comments:

44. Name:  Rene RunningDeer      on 2020-10-28 08:42:57
Comments:

45. Name:  Linda Mayer      on 2020-10-2810:50:09
Comments:

46. Name:  Rob Estrada      on 2020-10-2812:48:18
Comments:

47. Name: Jenniferwiley      on 2020-10-2813:15:55
Comments:

48. Name: Stephen Matthews        on 2020-10-2813:30:30
Comments:

49. Name:  Daniel  Diaz       on 2020-10-2813:59:52
Comments:

50. Name:  Mike sherman      on 2020-10-2814:56:22
Comments:

51- Name:  MelissaJones        on2020-10-2815:17:14
Comments: I don't want another housing development in this area already saturated with
housinf

52. Name:  Daniel Aguilar      on 2020-10-2816:54:08
Comments: Will cause add unnecessary traffic problems. How many apartments will be



built what a/o will  be Section 8?   Daniel Agujlar

53. Name: Concepcion Jaimes Diaz        on 2020-10-2817:56:16
Comments: None

54. Name:  Sharon vinston      on 2020-10-2819:32:29
Comments: none

55. Name: Tommy Hennigar      on 2020-10-29 00:14:27
Comments:

56. Name: StacyAlthen      on 2020-10-29 03:29:02
Comments:

57. Name: Zanita Reed      on 2020-10-29 03:36:02
Comments:

58. Name:  Debbie Duhart Anderson      on 2020-10-29 03:56:27
Comments:

59. Name:  Beatrice Manti      on 2020-10-29 03:57:47
Comments: Keep me posted on updates.

60- Name:  PeterAlthen      on 2020-10-29 04:41:55
Comments:

61. Name: Tiernywright       on 2020-10-2911:10:25
Comments:

62. Name: Terris Rangel       on 2020-10-2911:20:15
Comments: Walzem Road, which used to dead end with our community,  has now been
extended to 1516 and over 600 homes are being built less than 200 yards from where
Herman & Kittle want to build!   That is adding an additional  1200 cars through this area,
along w/800-900 more students!!   STOP IT!!   Enough is Enough!!   This area is "locked" in
by the rail road tracks at Gibbs Sprawl Road! Do you understand what this will do to our
accessibility for law enforcement?   Emergency services?  Our Schools?  Stop this
madness....please!

63. Name:  DeMario wright      on 2020-10-2912:07:34
Comments:

64. Name: Tracy Harter      on 2020-10-2912:08:01
Comments:



65- Name:  Charlene A strysko      on 2020-10-2912:39:27
Comments:

66. Name: Lasandra Grant      on 2020-10-2913:27:42
Comments:

67. Name:  MARKWEST      on 2020-10-2913:40:39
Comments: THANKS

68. Name: Geraldine Anderson      on 2020-10-2913:41:24
Comments:

69. Name: Jazlynn Hairston       on 2020-10-2913:45:50
Comments: No need, a bit excessive at this point

70. Name:  Daniel Torres      on 2020-10-2913:47:25
Comments:

71- Name:  HATTIE BROWN       on 2020-10-2914:28:54
Comments: Against

72. Name:  Cindycillo       on 2020-10-2914:39:18
Comments:

73. Name: Juan Borras      on 2020-10-2917:35:25
Comments: WE ARE AGAINST, TAX APPLICATION #20615 THE MONTAGE
APARTMENTS

74. Name:  Katherine Herbert      on 2020-10-2917:43:06
Comments:

75. Name: Juanita sanchez      on 2020-10-29 23:17:22
Comments: We already have a 200 plus apartment complex going up on FM 78 and
Walzem that is bringing more traffic and crime that we can handle.  We certainly don't
need another 200 apartment complex across the street.  We don't need more congestion
in an already congested area.

76. Name: Jason Humphrey      on 2020-10-29 23:42:32
Comments:

77. Name: TimothyJ Harter       on 2020-10-30 00:43:19



Comments: Please stop, housing and the traffic is already a nightmare where you want to
build

78. Name: Ashantee Humphrey      on 2020-10-30 01:37:55
Comments:

79. Name: Wanda cross      on 2020-10-30 02:06:56
Comments: We are having too much traffic. We already have 2 affordable housing
projects within 5 miles. We do not need this. Take it somewhere else

80. Name:  Donell cross      on 2020-10-30 02:09:54
Comments:

81. Name: Gloria Bwalker      on 2020-10-30 05:20:05
Comments: Against the property to be built by Her and kittle

82.

83.

Name:  Erin Hicks      on 2020-10-30 09:55:15
Comments:

Name:  RocioAlvarez        on 2020-10-3013:54:45
Comments:

84. Name:  Milissa Broll       on 2020-10-3103:33:05
Comments:

85. Name:  Licetcruz      on 2020-10-3116:15:55
Comments: Nope not good for our community

86. Name: Adolph Escobedo      on 2020-10-3121:26:16
Comments:

87. Name:Bto   pena        on2020-10-3121:33:19
Comments:

88. Name:  LindaGarza       on2020-11-0103:41:34
Comments:

89. Name:  Miranda Escobedo       on 2020-11-0110:58:57
Comments:

90. Name: Joseph cavazos      on 2020-11-02 03:32:53
Comments:



91. Name:  Rachel  Mullenbach       on 2020-11-0215:15:00
Comments:

92. Name:  Norman weaner      on 2020-11-0215:16:18
Comments:

93. Name:  Erickvelez      on 2020-11-0217:14:42
Comments:

94. Name:  KimberlyAldana       on 2020-11-0217:17:04
Comments:

95. Name:  Shannon  Hastings       on 2020-11-0217:28:12
Comments:

96. Name: Tatyanawilliams       on 2020-11-0217:34:16
Comments:

97. Name:  Paul canuel       on 2020-11-0217:38:42
Comments:

98. Name:  Bruce Klayman       on 2020-11-0217:39:12
Comments:

99. Name: Ashley Foust       on 2020-11-0218:37:11
Comments:

100. Name:  Leticia Gomez      on 2020-11-0218:47:35
Comments:

101. Name:  EdgarGarcia       on 2020-11-0219:07:39
Comments:

102. Name: JaniceTurner      on 2020-11-0219:10:52
Comments:

103. Name: Arlene Murphy      on 2020-11-0219:43:39
Comments:

104. Name:  L Fronk      on 2020-11-0222:54:30
Comments:



105. Name: Christina Marie Lopez      on 2020-11-03 00:24:17
Comments: Please don't build this. We have so much traffic here in the area already

106. Name:  Diana Erdman       on 2020-11-03 01:03:39
Comments: No!

107. Name: Gerardina Nieves      on 2020-11-0301:09:06
Comments: not in favor

108. Name: Charles Rehome      on 2020-11-03 02:26:30
Comments:  No!!!

109. Name:  Mona Kret      on 2020-11-0312:07:20
Comments: Already way too much traffic at this intersection. These apts will affect our
property values.

110. Name:  Lauren sullivan       on 2020-11-0313:19:45
Comments:

111. Name:  Javiersaldivar      on 2020-11-0314:17:57
Comments:

112. Name: Kayley      on 2020-11-0314:56:07
Comments:

113. Name:  RobertGentner      on 2020-11-0315:33:45
Comments: Over crowding iof area has caused many accidents. I have lived here since
1987 and construction of housing has made it unlivable here.

114. Name: Sally pena      on 2020-11-0315:56:43
Comments:

115. Name: Steve carr      on 2020-11-0316:48:38
Comments:

116. Name:  MariaMendez       on2020-11-0318:24:13
Comments: We need a working system and we need to start whit the things that aren't
working first before adding more people!

117. Name:  Cheryl  Mora       on 2020-11-0319:13:20
Comments:



118. Name:  Douangchanh Montez      on 2020-11-03 21:08:50
Comments:

119. Name: Sidney lankford       on 2020-11-04 01:32:13
Comments:

120. Name: JacobAiden       on 2020-11-04 04:55:36
Comments:

121. Name:  Heriberto Trevino      on 2020-11-0414:47:26
Comments: This intersection is becoming a nightmare with high traffic and accidents. We
don't need anymore apartments that will increase traffic.

122. Name: Theateasha Griffin       on 2020-11-0418:44:10
Comments:

123. Name:  Margaret      on 2020-11-0418:52:53
Comments:

124. Name:  Cindystoltz       on 2020-11-06 03:12:31
Comments:

125. Name:  Darrell  Bellamy       on 2020-11-0615:15:28
Comments: Those of us residing in Ventura One know the extreme difficulty trying to turn
left onto FM 78 today. Plus the added apts now being constructed in our backyard will
bring added traffic and crime to an already stressed area. We are opposed to the
construction of these proposed appartments.

126. Name: Jorge LTapia cantres      on 2020-11-1015:55:03
Comments:  Not good for our area. Traffic is already terrible.

127. Name:  Baldo Lozano       on 2020-11-1017:43:49
Comments:

128. Name:  LetaAYoung       on 2020-11-1017:45:17
Comments:

129. Name: John Mammano      on2020-11-1017:52:04
Comments:

130. Name:  Sebastian Jovell       on 2020-11-1017:53:33



Comments:

131. Name:  adamcruz       on2020-11-1017:53:41
Comments:

132. Name: Amandasmith       on2020-11-1017:53:51
Comments: FM 78 and Walzem is already a heavily congested area. Over the years,  I've
seen many accidents involving cars and pedestrians there. please don't jeopardize
anymore lives by building a massive apartment complex to the area that wouldn't add any
value to the residents of nearby subdMsions.

133. Name:  irmakramer      on2020-11-1017:57:39
Comments:  lt's discouraging to see our tax dollars at work like this. Because their rent is
subsidized or possibly free, these types of tenants feel less invested in the property which
can result in irresponsible and careless behavior. Research shows that typically section 8
tenants cause more damage to the property, can be more difficult to manage and often
allow garbage and junk to pile up.

134. Name:  Erica Rushing       on2020-11-1017:59:09
Comments:

135. Name:  Michelle       on  2020|11-1018:06:31
Comments:

136. Name:  Ryan Fontanella       on 2020-11-1018:13:45
Comments: There is not enough infrastructure in the region to support this.   Traffic flow
and accidents are already exuberantly high in this region due to the existing traffic
patterns so adding another housing development of any type is not benefitting this
community.

137. Name: alberto garcia       on 2020-11-1018:15:49
Comments: My family and  I completely oppose application #20615, the building of more
apartments in our community makes no sense with the amount of traffic and crime
already present.

138. Name:  Radovan  Novovic      on 2020-11-1018:20:03
Comments: N/A

139. Name: William Gardner       on 2020-11-1018:27:02

Comments:

140. Name:  Dexter Dennis       on 2020-11-1018:38:11
Comments: My family and I are totally against the proposed apartments being
constructed on FM 78 and Walzem, this will increase traffic and add to an already influx



of crime in the area.

141. Name:  Carmen  montilla       on  2020-11-1018:40:11
Comments: We the Homeowners and Residents of the following subdivisions that this
proposed project will directly impact are Brentfield, Woodlake, and the Estates/Mission
Hills and the 29 other communities that will be indirectly impacted by this development.
This petition is to express in the strongest terms possible THAT WE ARE AGAINST, TAX
APPLICATION #20615 THE MONTAGE APARTMENTS

142. Name:  william  miranda       on  2020-11-1018:41:01
Comments: We the Homeowners and Residents of the following subdivisions that this
proposed project will directly impact are Brentfield, Woodlake, and the Estates/Mission
Hills and the 29 other communities that will be indirectly impacted by this development.
This petition is to express in the strongest terms possible THAT WE ARE AGAINST, TAX
APPLICATION #20615 THE MONTAGE APARTMENTS

143. Name:  Grace Ferguson       on 2020-11-1018:52:53
Comments: As a community member,I am  100% AGAINST this proposed apartment
complex being  built!

144. Name: Alfredo Briones       on 2020-11-1018:57:40
Comments:  My family and  I completely oppose application #20615, the building of more
apartments in our community makes no sense with the amount of traffic and crime
already present.

145. Name:Yahaira D  Rivera       on2020-11-1019:31:39
Comments:

146. Name: Jose M  Rivera       on 2020-11-1019:33:33
Comments:

147. Name:  RUPINDERPSINGH       on 2020-11-1019:41:36
Comments: I say NO to this

148. Name:  Louis Lance cortines      on 2020-11-10 20:05:42
Comments:  I am against Herman and Kittle proposed Apartments 78 and Walzem

149. Name:  robyn       on 2020-11-1020:27:39
Comments:

150. Name:  Brian collins       on 2020-11-10 20:47:59
Comments:

151. Name: Lashedra Burks      on 2020-11-10 20:48:26



Comments:

152. Name:  Karen  Moore       on 2020-11-1021:01:52
Comments:

153.

154.

155.

156.

157.

158.

159.

Name:  Deidre AFigures cobbins       on 2020-11-10 21:24:16
Comments:

Name:  Steven Giron       on 2020-11-10 22:19:50
Comments:  I would not like to have a ride in traffic/crime due to these apartments being
developed.

Name:  Rita Robles        on 2020-11-1022:51:12
Comments:

Name: Arelis Hernandez      on 2020-11-10 23:08:52
Comments: against tax application #20615 The Montage Apartments
against Herman and Kittle proposed Apartments 78 and Walzem

Name:  Marci Deyhle       on 2020-11-10 23:23:35
Comments:

Name: Jessica castellanos       on 2020-11-1102:42:47
Comments: I am against the building of these apartments.

Name: Adolph  Escobedo       on 2020-11-1103:13:18
Comments:

160. Name:  Donnies cromartie       on 2020-11-1103:29:10
Comments:

161.

162.

Name:  Garinia williams       on 2020-11-1105:41:24
Comments:  Enough already!

Name:  Chantel  Haecker      on 2020-11-1113:51:49
Comments: As a resident of Brentfield  I am strongly against the building of this apartment
complex. The roads around our area are congested and are already in terrible condition.
The schools are at capacity and this complex will do nothing more than being our

property values down.

163. Name:  cornelliousjones       on 2020-11-1114:52:06
Comments:  I vote  NO!!!!!



164. Name:  Paul  Rushing       on2020-11-1115:56:22
Comments:

165. Name:  NancyRushing       on 2020-11-1116:07:09
Comments: This area has several section 8 apartment complexes. There is a big
increase in the amount of traffic. This area has gone from a quiet suburb to a noisy
congested area.

166- Name:  ShirleyAConquest      on 2020-11-1118:27:56
Comments: Safety is a priority...

167. Name: DanielTorres       on 2020-11-1120:15:44
Comments:

168. Name:  Kara Maison       on2020-11-1212:12:10
Comments:

169. Name:  Samuel  Dwilliams ll       on 2020-11-1220:30:51
Comments:  No need for these apartments  will   cause more  crime and more  traffic

170. Name:  Benjamin  E Alvarez       on 2020-11-16 01:51:36
Comments:

171. Name:  Kay Kavanaugh       on 2020-11-16 02:28:47
Comments:

172. Name: Alejandro Galvan       on 2020-11-16 03:40:44
Comments: lt's unacceptable to try and do this in a community that is already at capacity
with schooling and an increased crime rate, This will certainly be something to take into
consideration when local public office elections come around!!!

173. Name: Wendyvaldez      on 2020-11-1615:57:10
Comments:

174. Name:  ElvaAllen       on 2020-11-1616:00:30
Comments:

175. Name:  Clarence DenisJr      on2020-11-1616:36:12
Comments:

176. Name: Teresa ortiz      on 2020-11-1616:54:37
Comments:



177. Name:  David vincent        on 2020-11-1617:13:08
Comments:

178. Name: Alejandra Rivera       on 2020-11-1617:36:37
Comments: l'm against Herman and Kittle proposed Apartments 78 and Walzem

179. Name:  Edward Rogerzinsky        on 2020-11-1618:02:52
Comments:

180. Name: Alma  Hernandez       on 2020-11-1618:14:35
Comments:

181. Name: Terry cooper      on 2020-11-1618:35:26
Comments: We have enough traffic and crime in this area. This housing project will
negatively impact our property values as well.

182. Name:  Melina  Rodriguez       on 2020-11-1618:49:53
Comments:

183. Name:  MarkFair       on2020-11-1619:27:19
Comments: No more apartments in my neighborhood please

184. Name: Angie Borras      on 2020-11-1619:28:56
Comments:  ln addition, City officials should reconsider retrofitting empty hotels into
community developments for single parents. Why is the taxpayer for full
apartments/houses as a reward for need? Instead, let's motivate them and at the bottom
have a fitness, career, child development centers as well as one large mess hall ran and
maintained by seniors  within same community. They'Il be the constant providing
guidance and such? Can we get people on board on this? Write your Congressmen?
Reshape our subsidy dollar?
Call or text me... 2108234560

185. Name:  Herman Brooks        on 2020-11-16 21 :35:13
Comments:

186. Name:  Kevin Holmes       on 2020-11-1621:48:18
Comments: I am against adding additional apartments to an already congested area. This
devalues the property of individuals that are property owners and tax payers.

187. Name:  Gene Rivers       on 2020-11-1622:41:23
Comments:

188. Name: Sandra Mahoney        on 2020-11-16 22:45:08
Comments: I read recentlv Texas has a lot of un develoD land.



189. Name:  Nadinepitts       on 2020-11-1623:12:01
Comments:

190. Name: Jesusv Gonzales       on 2020-11-17 00:38:25
Comments:

191. Name:  Rudyvillareal       on 2020-11-17 00:48:01
Comments:

192. Name:  Lynn Erdman       on2020-11-1701:07:32
Comments:

193. Name:  robertrobles       on 2020-11-17 01:37:10
Comments:

194. Name: Alison  Emmert      on 2020-11-17 02:48:13
Comments:

195. Name:  LizDoan       on 2020-11-17 07:54:04
Comments:  I am strongly against more low income apartments/housing development in
our area.  We have a high crime rate and traffic is very congested at all times.   Please
NO!!!

196. Name:  EricaJaure       on2020-11-1716:26:14
Comments:

197. Name:  Milton  Nieves       on  2020-11-1719:25:17
Comments: against it

198. Name:  Harrysutherland       on 2020-11-18 03:44:51
Comments: Please vote to NOT allow this project to progress as it will affect traffic, crime
and overall safet, and devalue the adjacent property.

199. Name:  Luis Guzman       on 2020-11-18 06:42:40
Comments: please no more apartments and traffic.

200. Name: Teresa Huerta       on 2020-11-1810:17:52
Comments:



201. Name: Cheriwest      on 2020-11-1815:00:59
Comments:  l'm against Herman& Kittle building the proposed apartments

202. Name:  Shedrick Davis       on 2020-11-1817:30:38
Comments: Let's not make poor equal bad and rich equal good. We can/should/must do
better.

If you have faith, what will you tell God when she asks you did you shelter the poor? I
doubt that anyone will mention property value.

203. Name:  Michael o`Connor      on 2020-11-1912:48:50
Comments:

204. Name:  Kenya  Davis       on 2020-11-20 02:34:10
Comments:   Totally Against  it.

205. Name:  Norma Morin       on 2020-11-2016:44:04
Comments:

206. Name:  Genesis Escobedo      on 2020-11-2318:33:07
Comments:

207. Name:  Estrella Martinez      on 2020-11-25 02:16:45
Comments:

208. Name:Adam cruz       on 2020-11-2502:40:56
Comments:

209. Name: JessicAvelar-Acevedo      on 2020-11-25 23:10:24
Comments:

210. Name: Shirin R Oconnor      on 2020-12-02 03:07:39
Comments: Please -this neighborhood has no infrastructure for the proposed plan: no
YMCA, no entertainment -just gas stations, a bar, a liquor store and restaurants in strip
malls...no jobs...not enough Emergency Services...Traffic And accidents are already a

problem at Walzem/78; and Judson School is overfilled.

211. Name:  FrankJ  Hernandez      on 2020-12-03 22:04:33
Comments: No to the apartments.. Very bad location with congestion already and too
many traffic accidents directly in front of the proposed location.

212. Name: Anna M salazar      on 2020-12-03 22:26:14
Comments:



213- Name:  Leonard Aguirre      on 2020-12-04 04:21:35
Comments:

214. Name: Jo chacon      on 2020-12-0417:09:58
Comments:

215. Name:  Patricia Blas       on 2020-12-04 20:35:10
Comments:

216. Name: Andrea Ruiz      on 2020-12-04 20:56:37
Comments:

217. Name:  Miguel  Ruiz        on 2020-12-0420:57:21
Comments:

218- Name:  ChristopherThompson      on 2020-12-04 21:37:53
Comments:

219. Name: Theateasha Griffin      on 2020-12-04 22:06:24
Comments:

220. Name: Curt Meyer      on 2020-12-04 22:37:17
Comments:

221. Name:  Kelvin  R Moradel       on 2020-12-05 00:08:33
Comments: Homeowner in the Mission Hills Estates and Total against the proposed
Section 8 housing. Brings no value or added benefit to the surrounding community.

222. Name:  dunielfagundo       on 2020-12-0515:12:53
Comments: traffic already is real bad.    imagin with those apartments here.   please stop.
we are a quiet conmunity dont need more trouble.

223. Name: Sabine Holder        on 2020-12-0517:53:23
Comments:

224. Name:  Dennis Killian       on 2020-12-06 03:50:26
Comments: The traffic is already terrible and adding possibly many, many more makes
no sense.  The poor people in Ventura cannot exit now.   FM78 is a major road to get from
Ft Sam to the east and from Randolph to the west.  There are many new busjnesses
developed on FM 78 around FM 78 and Walzam intersection.   Not to mention the new
apartment building on Walzam and  FM 78 intersection.



225. Name:  Scottwhitley      on 2020-12-1102:35:07
Comments:

226. Name:  Melynde Bowers      on 2020-12-12 09:45:21
Comments:

2:2:I . Name:  Ronald Bowers      on 2020-12-12 09:46:21
Comments:

228. Name:  Matthewc      on 2020-12-1801:00:58
Comments:

229. Name:  LoriADumlao       on2020-12-1803:17:05
Comments:

230. Name: Ashley cavazos        on 2020-12-18 03:41:12
Comments: Please do not build here. We love the value of our homes and the traffic in
this area is terrible and crime is already high. This will cause more issues.

231. Name:  Ricardo velazquez      on 2020-12-1810:37:04
Comments:
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To: Texas Department of Housing and Community Affairs 

Opposition to Tax Application #20615-Montague Apartment 
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August 29'', 2020 

To: Texas Department of Housing and Community Affairs 
· Attention: All Board Members----------·-

Reference: Tax Application #20615-The development of the Montague Apartments 

Dear Board Members: 

We the residents/homeowners of the Brentfield subdivision, the Mission Estates subdivision and 
the Woodlake subdivision are in opposition to all multifamily apartments erection by Herman 
and Kittle in the vacant site adjacent to Gold Gym on F.M. 78 near the dangerous intersection 
near Walzem road. We are in opposition because of the traffic congestion, a possibly increase 
in crime and a decline in our property values in these subdivisions that will surround this project. 
All present a negative picture for any positive growth. 

Name 
( 

Address Phone or Email 
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3. 

4. ______________________ _

s.___ __________________ _ 
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9 _____________________ _

10.__

11.



To: Texas Department of Housing and Community Affairs 
Opposition to Tax Application #20615-Montague Apartment 

Name Address------ Phone or Email 
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23,._ ---------------------------
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August 29'", 2020 

To: Texas Department of Housing and Community Affairs 
-- Att,iiition: Ail Board ME!t'nbE!ri ___ -------- -

Reference: Tax Application #20615 -The development of the Montague Apartments 

Dear Board Members: 

We the residents/homeowners of the Brentfleld subdivision, the Mission Estates subdivision and 
the Woodlake subdivision are In opposition to all multifamily apartments erection by Herman 
and Kittle In the vacant site adjacent to Gold Gym on F.M. 78 near the dangerous intersection 
near Walzem road. We are In opposition because of the traffic congestion, a possibly increase 
in crime and a decline in our property values in these subdivisions that will surround this project 
All present a negative picture for any positive growth. 

131,__ ________________ _



                                                                                                                                                 June 4, 2020 
 
ATTN:  TDHCA Board of Directors, Members of the TDHCA Board 
 
Reference:  Development/Application #20615, Herman & Kittle Properties- Montage Apartments 
 
CONEN is absolutely opposed to this proposed development.  CONEN (Coalition of Northeast 
Neighborhoods) is a community group representing 8,427 homes in Northeast Bexar County.  At least 
half of our communities will be impacted by this development. 
 
For starters Herman & Kittle Properties has hedged this process for nearly a year now and their actions, 
conduct and behavior are becoming seemingly harrasing in nature! 
 
In September 2019 there was a community meeting held by Pct. 4 Bexar County Commissioner 
Tommy Calvert attended by approximately 130 community members at which Herman & Kittle was 
met with unquestionable resistance to this proposed development. 
 
In November 2019 Herman & Kittle Properties WITHDREW their PREVIOUS application with 
TDHCA the week prior to the hearing. 
 
Now comes January 2020, Herman & Kittle resurfaces AGAIN with Commissioner Calvert's office.  
They were instructed by the commissioner to reconnect/communicate with the communities.  That 
NEVER HAPPENED!!! 
 
What is so baffling is that Herman & Kittle Properties want so much to build in this area, but they feel 
no obligation, moral or otherwise, to communicate with their potential neighbors? 
 
In CONEN's previous objections there were numerous issues cited relevant to the Texas Property Code: 
the peaceful enjoyment of property and decimation of property values! This is very serious and one 
would hope that TDHCA would NOT grant permission/funding to a project that violates the Texas 
Property Code. 
 
There were crime concerns, enormous traffic concerns, school capacities, etc. 
 
As we sit here today, our Pct. 4 County Commissioner doesn't even have all the answers on this project. 
So that should tell you where the residents are on the actual details about this project. 
 
As for Herman & Kittle Properties, Inc. themselves they can't make up their minds- they have gone 
from their original proposal last fall, to a “market rate” complex to whatever now.  They have a D – 
(minus) rating with the BBB with no business record in San Antonio!  This company has no credibility, 
integrity and now is proving to be extremely unreliable.  This is the culmination of harrassment! 
 
CONEN is respectfully requesting the TDHCA board deny the development application #20615 by 
Herman & Kittle Properties, Inc. on the Montage Apartments!  We certainly wouldn't want to see 
TDHCA bcome complicit in potential violations of the Texas Property Code! 
 
Other alternatives would be postponement and directing Herman & Kittle back to the impacted 
communities like County Commissioner Calvert did earlier this year. 
 



CONEN certainly understands the urgent need for affordable housing!  However, there are some places 
where it is just not the right fit!  This is one of those cases. 
 
If these tenants are placed in a place they are not wanted so be it!  Another point to be undertood is why 
Herman & Kittle insists on putting their prospective tenants in such a situation? 
 
 
 
 
 
Sincerely, 
 
 
Lisa M. Pfeiffer 
Vice-Chair, CONEN 
(210) 595-8754 





From: ljmaranto@aol.com
To: Teresa Morales
Subject: Herman and Kittle Proposed Apartment Development
Date: Tuesday, June 2, 2020 4:42:46 PM

To Teresa Morales:

I want to express my strong disapproval for the subject apartment development planned at the
intersection of Walzem Road and FM 78 in Bexar County, Texas.

I live in the neighborhood next to the proposed site.  It should definitely not be financed through
the Housing Tax Credits-Non Competitive 4% and TDHCA Tax Exempt Bonds.

The traffic at that intersection is horrible and cannot sustain more of it.  It is already an unsafe
intersection with far too many accidents.

Furthermore, the Judson Independent School District is currently overcrowded.  The additional
students from the proposed apartment complex would have a very negative impact on an
already overcrowded school district.

Additionally, and most importantly the apartment complex would not be compatible or congruous
to the single family homes in the surrounding neighborhoods.

Your support in disapproving the Herman and Kittle funding request would be greatly
appreciated by all who currently live in the area.

Sincerely,

Leonard J. Maranto
7307 Sawgrass
San Antonio, Tx. 78244

mailto:ljmaranto@aol.com
mailto:teresa.morales@tdhca.state.tx.us


Name: Irma Kramer
Address: 7819 Pecan Heights
         San Antonio, Tx. 78244

Re: Tax application #20615: development of Montagne Apartments
Attn: Theresa Morales Multifamily Bond Administrator
      Texas Department of Housing and Community Affairs

Dear Madame,

The purpose of this letter is to voice opposition to the future Herman and Kittle 
apartments at the intersection of Walzem Road and FM 78.

My property butts up right behind the proposed development, and as a single woman 
and senior citizen I am extremely concerned with my safety and privacy.

It is not uncommon for violence and disorderly behavior to be prevalent in these 
units so security becomes a prominent issue.Providing safety measures like video 
surveillance, 24 hour security or visitor screening do not always mitigate the high
crime rates of public housing.

There is also the potential fear thatresidents could be ex‐convicts orother 
undesirable sorts who will impact the quality of life of their neighbors.

I appreciate anything that can be done on behalf of the community in this 
neighborhood.

Respectfully submitted.



From: Elena Peinado
To: Teresa Morales
Cc: Jonathan Galvan; Shannon Roth
Subject: FW: Montage Apartment (Development #20615)
Date: Thursday, October 29, 2020 3:26:12 PM

Teresa,

Another email regarding Montage Apartment.  Since you were not included in this one, am forwarding and ccing
Jonathan and Shannon.

-----Original Message-----
From: Brian Murray <bmurray78244@gmail.com>
Sent: Thursday, October 29, 2020 3:21 PM
To: Elena Peinado <elena.peinado@tdhca.state.tx.us>
Cc: tc@bexar.org
Subject: Montage Apartment (Development #20615)

Request you disapprove the applications pertaining to the development of affordable rental housing in our
community.   We, (As single family homeowners) have had several meetings to discuss this proposal with the
Montage Apartment developer and Councilman Tommy Calvert to vehemently oppose this affordable rental housing
in the proposed location fo some of the following reasons:

   A) We are in a 200-300k single home golf-course community just South of the proposed building site. If
approved, property values of our homes will plummet significantly below market value.  We’ve even suggested
other locations within several miles further South on 78 in an area with more commensurate home values.

  B)   The Walzem Rd, FM 78 Intersection already has an over abundance of traffic during morning and especially
afternoon rush hours due to new developments in the area.  A traffic study needs to be accomplished in this area.
   (Currently an apartment complex is going up on Walzem Rd behind the Randolph Brooks Federal Credit Union
across the street from the proposed location which will already exacerbate this situation)

  C) An overcrowding of our schools in the Judson ISD System, along with inadequate Sheriff, Police and Fire
protection for the 2 additional apartment rental complexes on the 2 corners.  (If built 3 stories, Fire Dept would need
a hook and ladder to reach)

Respectfully request the members of the Texas Department of Housing and Community Affairs governing board
disapprove the two finance applications for this affordable rental housing in this location.

Brian P. Murray
7315 Sawgrass
San Antonio, TX,  78244

Sent from my iPad

Sent from my iPad

mailto:elena.peinado@tdhca.state.tx.us
mailto:teresa.morales@tdhca.state.tx.us
mailto:jonathan.galvan@tdhca.state.tx.us
mailto:shannon.roth@tdhca.state.tx.us


From: Brenda Minor
To: Teresa Morales
Subject: Application for Apartments by Herman and Kittle Proposed to be Built at Walzem Road and FM 78
Date: Thursday, June 11, 2020 2:05:08 PM

JUNE 11, 2020

  Texas Dept. of Housing and Community Affairs

      Public Comment--Multifamily Finance Division

      P.O. Box 13941

      Austin, TX 78711-3941

      Phone 512-475-3800 (main office)

      Fax. 512-475-0764

    

      Teresa Morales, Multifamily Bond Administrator

      512-475-3344

      Email: teresa.morales@tdhca.state.tx.us

 

ATTN: TDHCA Board of Directors Members of the TDHCA Board

Ms. Leslie Bingham, Vice Chair        Ms. Sharon Thompson

Mr. Paul A Braden                      Mr. Lee Vasquez

 

Governor Greg Abbott

Office of Governor

P.O. Box 12428

512-463-2000

 

Re: Application for Apartments by Herman and Kittle Proposed to be Built at
 Walzem Road and FM 78

 

From: Brenda J. Minor

mailto:brenearn@sbcglobal.net
mailto:teresa.morales@tdhca.state.tx.us
mailto:teresa.morales@tdhca.state.tx.us


       Ventura I Subdivision Resident

       7554 Lincoln Village Dr.

       San Antonio. TX. 78244-1517

       Email brenearn@sbcglobal.net

       210-601-0330

 

I am writing to inform you that "I OPPOSE" the  proposed plan of" Herman
Kittle" to build the Apartments in said location  due to insufficient
infrastructure. It does not support this type of housing.

Sincerely,

Brenda J. Minor



From: bcarter47@att.net
To: Teresa Morales
Subject: No more multi-housing - our area has enough of what it brings
Date: Saturday, June 6, 2020 3:30:55 PM

Ms. Morales,
 
My husband and I are in our 70’s; we have owned our home in Spring Meadows for 30+ years.  We
used to feel safe in the neighborhood, but then Hurricane Katrina came along and all the people
evacuated moved into the mall on Walzem and the trouble began.  They had to find a permanent
place to live and the county made affordable (section 9) housing available. Most didn’t have nor did
they want jobs. The crime steadily climbed in the area. Young people wandered around at all hours
and vandalized places where they broke in and had already stolen everything worth stealing.  Home
break-ins became common place. People of my age no longer walked in their neighborhoods and
definitely didn’t go out after dark. We only have Bexar county to protect us and they are spread thin.
New houses are going up by the minute and they are no-down, low payment, no credit check.
People who are moving in have no pride in homeownership. We have homes with trampolines, cars,
inflatable two-story water slides, bbq grills, etc. are stored in front yards. We should have moved out
long ago, but now we are too old to make another move. But, we are armed in case of a home
invasion. Just in case. Please please no more low cost housing in our area of town. Wal-Marts are
robbed in our area. Please we do not want to live in another ghetto. The Glen is just around the
corner and that’s too close. Take your apartment complexes to the other side of San Antonio; we
already have enough trash.
In case you think we are ignorant residents – we are both retired Air Force and hold Master’s
degrees.
 
Sincerely,
Brenda K. Carter   

mailto:bcarter47@att.net
mailto:teresa.morales@tdhca.state.tx.us


June 5, 2020 

Albert & Noelia Garcia  

7832 Pecan Heights  

San Antonio TRX 78244 

 

Texas Department of Housing and Community Affairs  

Attention: Theresa Morales Multifamily Bond Administrator  

 

Reference: Tax application # 20615- The development of Montagne Apartments  

 

Dear Madam:  

I am writing this letter of opposition to the Tax Application # 20615. I am opposing to all multifamily 

apartments erection by Herman and Kittle in the vacant site adjacent to Gold’s Gym on FM 78 near the 

dangerous intersection near Walzem Road.  

Even though I understand that this developer removed their application earlier for tax credits 

considerate by the state, the purpose of this letter is to still oppose any future efforts to bring forward a 

new application. By allowing this developer to build on this property adjacent to our neighborhood, the 

traffic congestion, the possibility of a decline of property value, and increase in crime all presents a 

negative picture for any positive growth.  

I feel that the property would be ideal for retail use. This area could be better served by retail 

merchants, such as restaurants, stores that would help keep monies in this area instead of having to go 

elsewhere to enjoy a nice dinner rather than fast foods.  

 

Thank you  

Albert Garcia  

Albert Garcia  



From: James Franklin
To: Teresa Morales
Subject: Fw: Failure Notice
Date: Wednesday, June 10, 2020 10:16:12 AM

No to application #20615

Sent from Yahoo Mail on Android

----- Forwarded Message -----
From: "MAILER-DAEMON@yahoo.com" <MAILER-DAEMON@yahoo.com>
To: "frank19692000@yahoo.com" <frank19692000@yahoo.com>
Sent: Wed, Jun 10, 2020 at 10:12 AM
Subject: Failure Notice
Sorry, we were unable to deliver your message to the following address.

<Teresa.Morales@tdhca.state.us>:
No mx record found for domain=tdhca.state.us

--- Below this line is a copy of the message.

DKIM-Signature: v=1; a=rsa-sha256; c=relaxed/relaxed; d=yahoo.com; s=s2048; t=1591801948; bh=DilssEKHjkiBzxvNkMG/mMluvyUAau0AJBmsS/YERfQ=; h=Date:From:Reply-To:To:Subject:References:From:Subject;
b=A1jf5YdFPa/srpcpOZFDYh8JKNk1FnUbr0cRD9WtOhdE1Q7VEX7uMFLtD0prhzm0mdjDYLP7178rm8w5Y/4Bbr1KU6ZK6o+SqZG/5/f9Up1r1psQtRu+gaqXrTL7InpcnZypjMzBHBP3oaHOPWYaK+8dIq5jP36g/241mLgOJfUWjm3Pyn42+sMgFF7253Yd3rA/V5QmBOlVjJF8FMRe/U4sa8AaNdIxvvgN6ZVRp52Vbv2ms0x/7it8uFwRI36dFaAUQ/GuFr4xTi4EgLxJM4819C5uyDTT7y7dsXzd4slOSHjCW73DraMK+Kh84CSFtV5hJPnjQ1FcSstajCM6mw==
X-YMail-OSG: BrmSNIgVM1kK8b4aTeuLWhoPMGJ_jivZMeVE4q1wHIqyK.P.KgwWaBG0uUnCeiy
DVHP2210BnHN72mNHzf0wVpA7JeApaPAS8BF9lyEfiho9BOaLa8JPuuaVX6qzEuAdQjVH.bdll6u
N2HTUrclomdYk3h3lO2.jvDq0YOUYrBnm41eX1k7bN4Fw8EWRAj9r6_2Hni.iiTK0JZ9i_.5rwEf
CdzrftAfwUl1HbLFLzDA6oEm2exMx4.1M7YtyoYIQXCWIxoGK6Dg_BEVFiLp8bBwhRPCrwDhGYfn
HPESsLK4oobJFYzqmym82RUt1TdSn.kORFjYfan1fd8YvzRjIMsHQ_29YKE0IacVfYUDxckn3z.d
yomNoaLul_K9kkNv6dShiJSGM5abNatuf.GQwBu.l7BbXGhVnoep__2eXm8Tjwg.uVhYo5Zlf9Sg
XR6gQbdpJEv_4NYK9uzgeSEDhBzANIOowe0Vx7iw0NmPlL9JgG7RNXunJgcNX7XNnzKPQVDsLgB.
UhPh8ddURbIOXyhxPo079T47fMj15xyy6dLmlS9CayCJvf1xkPH85vRJLez.1bLUSPFZJhbOakol
pa24PsRK.aUqh3Y989RpHX1VVmC3oYQpfiE7l6sVr1Xo3soSvn70QLhFc5Hz40QiBcgIBAgRDzsR
5MLahRdCSAKMN7d60cUqqkxgvulb2PowAdwrpB86glFUa926X0aVh0MM4MrPFqP6m7RhAk3ypFvF
ltSw9NCFZTA_n1L0vfCQLfJixmmKKLVi5wF1ZVYLc6V0NhmaZM2BZwTPUjBFfvihzmSP7_h4H08f
QEJ4n3ocyiwKUvkUzTtvWhNpQkdvUsw.HgvRLpS3QGkokKpig2O0i19LHEbQSrNm8YYqdt9EhTs8
5hbQsu5LTuPnVotDNkSjXNh5l0_96G4G07k0ucVR4u7l8vqZSk7JafucXITeCROi51KGguA90jOj
whBnYfOY_a_pqqNVXtfCE4xaN7j8OG52YL8PreuplqHYhN_rfFtYrldGYYZdrfEEO_8swJiq4Rap
SKEBe5FUNc2Gb8qxJ0m7HEO2HJC5JLptamS1BafVPu_.HhVAa3OfyvF3eSMoHIAXlnJujJ.W3XBf
NmeULDm96Eg_hmyJH6SfwfArMUtNKI7Ng9ivr7IjWk76webGVg0tNTmfmRVblwcJ1NO.30B0ohc7
80el8tdp_kQeWdh1iZ5fJ8_nLArPK6.E5zHL53PHD6FUEj3VRbl3yHf1DDgl6ILkNDimwFhw6lTz
Ap.5HxkrsTxE_xUTH6CTxrBWE4dO6SrBGAgaXR_56TvyhwXUuXMC5qShEvZ2u6qALPNmehI3484d
0hUAIk0kioy4GrBovfXgc.ADv47w44dy8tkV7WZWhgZfs95QyTGc-
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From: James Franklin <frank19692000@yahoo.com>
Reply-To: "frank19692000@yahoo.com" <frank19692000@yahoo.com>
To: "Teresa.Morales@tdhca.state.us" <Teresa.Morales@tdhca.state.us>
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Subject: The development of Montagne apartments
MIME-Version: 1.0
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To: Texas Department of Housing and Community Affairs 

Opposition to Tax Application #20615-Montague Apartment 
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August 29'', 2020 

To: Texas Department of Housing and Community Affairs 
· Attention: All Board Members----------·-

Reference: Tax Application #20615-The development of the Montague Apartments 

Dear Board Members: 

We the residents/homeowners of the Brentfield subdivision, the Mission Estates subdivision and 
the Woodlake subdivision are in opposition to all multifamily apartments erection by Herman 
and Kittle in the vacant site adjacent to Gold Gym on F.M. 78 near the dangerous intersection 
near Walzem road. We are in opposition because of the traffic congestion, a possibly increase 
in crime and a decline in our property values in these subdivisions that will surround this project. 
All present a negative picture for any positive growth. 

Name 
( 

Address Phone or Email 
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4. ______________________ _

s.___ __________________ _ 
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To: Texas Department of Housing and Community Affairs 
Opposition to Tax Application #20615-Montague Apartment 

Name Address------ Phone or Email 
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August 29'", 2020 

To: Texas Department of Housing and Community Affairs 
-- Att,iiition: Ail Board ME!t'nbE!ri ___ -------- -

Reference: Tax Application #20615 -The development of the Montague Apartments 

Dear Board Members: 

We the residents/homeowners of the Brentfleld subdivision, the Mission Estates subdivision and 
the Woodlake subdivision are In opposition to all multifamily apartments erection by Herman 
and Kittle In the vacant site adjacent to Gold Gym on F.M. 78 near the dangerous intersection 
near Walzem road. We are In opposition because of the traffic congestion, a possibly increase 
in crime and a decline in our property values in these subdivisions that will surround this project 
All present a negative picture for any positive growth. 

131,__ ________________ _



                                                                                                                                                 June 4, 2020 
 
ATTN:  TDHCA Board of Directors, Members of the TDHCA Board 
 
Reference:  Development/Application #20615, Herman & Kittle Properties- Montage Apartments 
 
CONEN is absolutely opposed to this proposed development.  CONEN (Coalition of Northeast 
Neighborhoods) is a community group representing 8,427 homes in Northeast Bexar County.  At least 
half of our communities will be impacted by this development. 
 
For starters Herman & Kittle Properties has hedged this process for nearly a year now and their actions, 
conduct and behavior are becoming seemingly harrasing in nature! 
 
In September 2019 there was a community meeting held by Pct. 4 Bexar County Commissioner 
Tommy Calvert attended by approximately 130 community members at which Herman & Kittle was 
met with unquestionable resistance to this proposed development. 
 
In November 2019 Herman & Kittle Properties WITHDREW their PREVIOUS application with 
TDHCA the week prior to the hearing. 
 
Now comes January 2020, Herman & Kittle resurfaces AGAIN with Commissioner Calvert's office.  
They were instructed by the commissioner to reconnect/communicate with the communities.  That 
NEVER HAPPENED!!! 
 
What is so baffling is that Herman & Kittle Properties want so much to build in this area, but they feel 
no obligation, moral or otherwise, to communicate with their potential neighbors? 
 
In CONEN's previous objections there were numerous issues cited relevant to the Texas Property Code: 
the peaceful enjoyment of property and decimation of property values! This is very serious and one 
would hope that TDHCA would NOT grant permission/funding to a project that violates the Texas 
Property Code. 
 
There were crime concerns, enormous traffic concerns, school capacities, etc. 
 
As we sit here today, our Pct. 4 County Commissioner doesn't even have all the answers on this project. 
So that should tell you where the residents are on the actual details about this project. 
 
As for Herman & Kittle Properties, Inc. themselves they can't make up their minds- they have gone 
from their original proposal last fall, to a “market rate” complex to whatever now.  They have a D – 
(minus) rating with the BBB with no business record in San Antonio!  This company has no credibility, 
integrity and now is proving to be extremely unreliable.  This is the culmination of harrassment! 
 
CONEN is respectfully requesting the TDHCA board deny the development application #20615 by 
Herman & Kittle Properties, Inc. on the Montage Apartments!  We certainly wouldn't want to see 
TDHCA bcome complicit in potential violations of the Texas Property Code! 
 
Other alternatives would be postponement and directing Herman & Kittle back to the impacted 
communities like County Commissioner Calvert did earlier this year. 
 



CONEN certainly understands the urgent need for affordable housing!  However, there are some places 
where it is just not the right fit!  This is one of those cases. 
 
If these tenants are placed in a place they are not wanted so be it!  Another point to be undertood is why 
Herman & Kittle insists on putting their prospective tenants in such a situation? 
 
 
 
 
 
Sincerely, 
 
 
Lisa M. Pfeiffer 
Vice-Chair, CONEN 
(210) 595-8754 







               June 2, 2020,            

                            

  Name:     Stephen Glover         

 Address:  7835 Pecan Heights         

 San Antonio, Texas 78244         

             

 Texas Department of Housing and Community Affairs Board   

 Attention:  Theresa Morales, Multifamily Bond Administrator                   

             

 Reference:  Tax application # 20615 -The development of Montagne Apartments  

             

 Dear Madam:           

              

 I am writing this letter of opposition to the Tax Application 20615. I am oppose  

 to all multifamily apartments erection by Herman and Kittle in the vacant site  

 adjacent to Gold Gym on F.M. 78 near the dangerous intersection near Walzem  

 road.            

             

 Even though I understand that this developer removed their application earlier  

 for tax credits consideration by the state, the purpose of this letter is to still   

 oppose any future efforts to bring forward a new application. By allowing this  

 developer to build on this property adjacent to our neighborhood, the traffic               

.            congestion, the possibility of a decline of property values, an increase in crime  

 all present a negative picture for any positive  growth.      

              

 I feel that both properties would be ideal for retail use. This area could be better  

 served by retail merchants , such as restaurants, stores that would help keep  

 monies in this area instead of having to go elsewhere to enjoy a nice dinner   

 rather than fast foods.                                                                 

                 

 Thank You,                                                                                                                   

                

 sglover6@yahoo.com                                                                                                                                                                                

mailto:sglover6@yahoo.com
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BOARD ACTION REQUEST 

BOND FINANCE DIVISION 

 JANUARY 14, 2021 

 
Presentation, discussion, and possible action regarding the Issuance of Multifamily Housing Revenue 
Bonds (Oso Bay Apartments) Series 2021 Resolution No. 21-010, and a Determination Notice of 
Housing Tax Credits  
 

RECOMMENDED ACTION 
 

WHEREAS, the Board adopted an inducement resolution for the Oso Bay Apartments at 
the Board meeting of July 23, 2020; 
 
WHEREAS, an application for Oso Bay Apartments requesting 4% Housing Tax Credits, 
sponsored by Oso Bay Housing Management, LLC, and Commonwealth Multifamily 
Housing Corporation was submitted to the Department on September 16, 2020;  
 
WHEREAS, a Certification of Reservation was issued in the amount of $14,000,000 on 
September 16, 2020, with a bond delivery deadline of March 15, 2021; 
 
WHEREAS, in accordance with 10 TAC §1.301(f), the compliance history is designated as 
a Category 1 and was deemed acceptable without further review or discussion by the 
Executive Award and Review Advisory Committee (EARAC) as stated herein; and 
 
WHEREAS, EARAC recommends approval of the issuance of Multifamily Housing 
Revenue Bonds (Series 2021) for Oso Bay Apartments and the issuance of a 
Determination Notice;  
 
NOW, therefore, it is hereby 
 
RESOLVED, that the issuance of tax-exempt Multifamily Housing Revenue Bonds (Oso 
Bay Apartments) Series 2021 in an amount not to exceed $14,000,000, Resolution No. 
21-010, is hereby approved in the form presented to this meeting; 
 
FURTHER RESOLVED, the issuance of a Determination Notice of $869,817 in 4% Housing 
Tax Credits for the Oso Bay Apartments, subject to underwriting conditions that may be 
applicable as found in the Real Estate Analysis report posted to the Department’s 
website, is hereby approved in the form presented to this meeting; and 
 
FURTHER RESOLVED, that if approved, staff is authorized, empowered, and directed, for 
and on behalf of the Department to execute such documents, instruments and writings 
and perform such acts and deeds as may be necessary to effectuate the foregoing. 
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BACKGROUND 
 
General Information: The Bonds will be issued in accordance with Tex. Gov’t Code §2306.353 et seq., 
which authorizes the Department to issue revenue bonds for its public purposes, as defined therein. 
Tex. Gov’t Code §2306.472 provides that the Department’s revenue bonds are solely obligations of the 
Department, and do not create an obligation, debt or liability of the State of Texas or a pledge or loan 
of faith, credit or taxing power of the State of Texas. 
 
Development Information: The Oso Bay Apartments are to be located at 7502 McArdle Road in Corpus 
Christi, Nueces County, and proposes the acquisition and rehabilitation of 104 units that will continue 
to serve the general population. The Certificate of Reservation from the Bond Review Board was issued 
under the Priority 2 designation, which requires that 80% of the units within the development have 
rents restricted to 60% of Area Median Family Income (AMFI). While only 80% of the units must be 
rent restricted according to the priority designation, the application reflects all 104 of the units will be 
rent and income restricted at 60% AMFI.  
 
Organizational Structure and Previous Participation: The Borrower is Oso Bay Apartments, LLC, and 
includes the entities and principals as illustrated in Exhibit A. The applicant’s portfolio is considered a 
Category 1 and was deemed acceptable, without further review or discussion, by EARAC. 
 
Tax Equity and Fiscal Responsibility Act (TEFRA) Public Hearing/Public Comment: In light of COVID-19 
and the inability for an in-person TEFRA hearing to be held, staff conducted a telephonic hearing, in 
accordance with IRS guidance, for the proposed development on December 3, 2020. Given that it was 
via telephone, it was difficult to discern exactly how many individuals participated in the hearing. 
However, representatives from the Department and the Developer were present, and no public 
comment was made. A copy of the hearing transcript is included herein. The Department has received 
no letters of support or opposition for the proposed development.  

 
Summary of Financial Structure 

 
This transaction involves an FHA 221(d)(4) loan originated and underwritten by Regions Bank, which 
mirrors the financing structure used by several bond transactions previously approved by the Board. 
Under the proposed structure, the Department will issue short-term tax-exempt fixed rate bonds in an 
amount not to exceed $14,000,000 that will be initially publically offered. As bond proceeds are drawn 
down, the proceeds from the FHA loan will simultaneously be drawn and placed in the Collateral Fund 
such that the bonds will be fully cash-collateralized throughout the construction period. Regions Bank 
will also provide a construction bridge loan in the amount of $4,500,000 that will carry an interest rate 
equal to the 30-day LIBOR plus 300 bps. The bridge loan will be interest-only, have a maximum term of 
24 months, and be completely paid down upon construction completion.  
 
The bond mortgage will be subordinate in lien position to the FHA mortgage, but as previously 
indicated, the bond proceeds will also be cash collateralized as long as the bonds are outstanding. The 
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bonds will remain outstanding through the rehabilitation period, estimated to be between 10-12 
months, and upon completion, will then be redeemed in full using the funds on deposit in the 
Collateral Fund. The bonds will carry an interest rate not to exceed 2.50% and an initial mandatory 
tender date of September 1, 2022, at which time the bonds can be redeemed or remarketed until the 
final maturity date of September 1, 2024. Upon redemption of the bonds, the FHA mortgage loan will 
remain and carry an interest rate of approximately 2.85% with a 40-year term and amortization.   
 
A copy of the Exhibits recommended to be approved by the Board as referenced in Resolution No. 21-
010 can be found online at TDHCA’s Board Meeting Information Center website at 
http://www.tdhca.state.tx.us/board/meetings.htm. 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.tdhca.state.tx.us/board/meetings.htm
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EXHIBIT A 

 

 
 
 
 
 
 
 
 



 

 
 

RESOLUTION NO. 21-010 

RESOLUTION  AUTHORIZING  AND  APPROVING  THE  ISSUANCE,  SALE  AND 
DELIVERY  OF  TEXAS  DEPARTMENT  OF  HOUSING  AND  COMMUNITY  AFFAIRS 
MULTIFAMILY HOUSING REVENUE BONDS (OSO BAY APARTMENTS) SERIES 2021; 
APPROVING  THE  FORM  AND  SUBSTANCE  AND  AUTHORIZING  THE  EXECUTION 
AND  DELIVERY  OF  DOCUMENTS  AND  INSTRUMENTS  PERTAINING  THERETO; 
AUTHORIZING  AND  RATIFYING  OTHER  ACTIONS  AND  DOCUMENTS;  AND 
CONTAINING OTHER PROVISIONS RELATING TO THE SUBJECT 

WHEREAS, the Texas Department of Housing and Community Affairs (the “Department”) 
has  been  duly  created  and  organized  pursuant  to  and  in  accordance  with  the  provisions  of 
Chapter  2306,  Texas  Government  Code,  as  amended  (the  “Act”),  for  the  purpose,  among 
others,  of  providing  a  means  of  financing  the  costs  of  residential  ownership,  development, 
construction  and  rehabilitation  that  will  provide  decent,  safe,  and  affordable  living 
environments  for  individuals  and  families  of  low,  very  low  and  extremely  low  income  (as 
defined in the Act) and families of moderate income (as described in the Act and determined by 
the Governing Board of the Department (the “Board”) from time to time); and 

WHEREAS, the Act authorizes the Department:  (a) to make mortgage loans to housing 
sponsors  to  provide  financing  for multifamily  residential  rental  housing  in  the  State  of  Texas 
(the “State”) intended to be occupied by individuals and families of low, very low and extremely 
low income and families of moderate income, as determined by the Department; (b) to issue its 
revenue bonds  (including notes),  for  the purpose,  among others, of  obtaining  funds  to make 
such  loans  and  provide  financing,  to  establish  necessary  reserve  funds  and  to  pay 
administrative  and  other  costs  incurred  in  connection with  the  issuance  of  such  bonds;  and 
(c) to pledge all or any part of the revenues, receipts or resources of the Department, including 
the revenues and receipts to be received by the Department from such multifamily residential 
rental development loans, and to mortgage, pledge or grant security interests in such loans or 
other  property  of  the  Department  in  order  to  secure  the  payment  of  the  principal  or 
redemption price of and interest on such bonds; and 

WHEREAS,  the  Board  has  determined  to  authorize  the  issuance  of  its  Multifamily 
Housing Revenue Bonds  (Oso Bay Apartments)  Series  2021  (the  “Bonds”)  pursuant  to  and  in 
accordance with the terms of a Trust Indenture (the “Indenture”) between the Department and 
Regions Bank, as trustee (the “Trustee”), for the purpose of providing funds in connection with 
the  financing  of  the  Development  (defined  below), all  under  and  in  accordance  with  the 
Constitution and laws of the State; and 

WHEREAS, the Department desires to use the proceeds of the Bonds to fund a mortgage 
loan  to  Oso  Bay  Apartments,  LLC,  a  Texas  limited  liability  company  (the  “Borrower”),  in 
connection with  the  acquisition,  rehabilitation  and  equipping  of  a  qualified  residential  rental 
development  described  in  Exhibit  A  attached  hereto  (the  “Development”)  located within  the 

#6266241.3 
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State and required by the Act  to be occupied by  individuals and families of  low and very  low 
income and families of moderate income, as determined by the Department; and 

WHEREAS, the Board, by resolution adopted on July 23, 2020, declared its intent to issue 
its revenue bonds or notes to provide financing for the Development; and 

WHEREAS,  the  Borrower  has  requested  and  received  a  reservation  of  private  activity 
bond allocation from the State of Texas; and; 

WHEREAS,  it  is  anticipated  that  the  Department  and  the  Borrower  will  execute  and 
deliver  a  Loan Agreement  (the  “Loan Agreement”)  pursuant  to which  (i) the Department will 
agree  to make  a mortgage  loan  funded with  the  proceeds  of  the  Bonds  (the  “Loan”)  to  the 
Borrower to enable the Borrower to finance the acquisition, rehabilitation and equipping of the 
Development  and  related  costs,  and  (ii) the  Borrower  will  execute  and  deliver  to  the 
Department a promissory note (the “Borrower Note”) in an original principal amount equal to 
the original aggregate principal amount of the Bonds, and providing for payment of interest on 
such principal amount equal to the  interest on the Bonds and to pay other costs described in 
the Loan Agreement; and 

WHEREAS,  it  is  anticipated  that  the  obligations  of  the  Borrower  under  the  Loan 
Agreement will be secured by a Subordinate Multifamily Deed of Trust, Security Agreement and 
Fixture Filing (the “Bond Mortgage”) from the Borrower for the benefit of the Department and 
the Trustee; and 

WHEREAS,  the  Department’s  rights  (except  for  certain  unassigned  rights)  under  the 
Indenture, the Borrower Note and the Bond Mortgage will be assigned to the Trustee pursuant 
to an Assignment of Deed of Trust Documents (the “Assignment”) from the Department to the 
Trustee; and 

WHEREAS,  the Borrower will obtain a  first  lien mortgage  loan  from Regions Bank  (the 
“HUD Lender”), and the Board has determined that the Department will execute and deliver a 
(i) Funding Agreement  (the “Funding Agreement”) with  the HUD Lender,  the Trustee and the 
Borrower and (ii) Loan Disbursement Procedures Agreement (the “Disbursement Agreement”) 
with  the  HUD  Lender,  the  Trustee,  the  Borrower,  and  the  other  parties  identified  therein, 
pursuant to which the HUD Lender will deposit from time to time the proceeds of the first lien 
mortgage  loan  with  the  Trustee,  to  be  held  by  the  Trustee  as  security  for  the  Bonds  in 
accordance with the Indenture; and  

WHEREAS, with respect to the Bonds, the Board has determined that the Department, 
the Trustee and  the Borrower will execute a Regulatory and Land Use Restriction Agreement 
(the “Regulatory Agreement”) with respect to the Development, which will be filed of record in 
the real property records of Nueces County, Texas; and  

WHEREAS, in order to assure compliance with Section 103 and 141 through 150 of the 
Code,  the  Board  has  determined  that  the  Department,  the  Trustee  and  the  Borrower  will 
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execute  a  Tax  Exemption  Certificate  and  Agreement  (the  “Tax  Exemption  Agreement”),  in 
connection with  the  Bonds,  pursuant  to which  the  Department  and  the  Borrower will make 
certifications,  representations and  covenants  relating  to  the  treatment of  the  interest on  the 
Bonds as exempt from gross income for federal income tax purposes; and 

WHEREAS, the Board has been presented with a draft of, has considered and desires to 
ratify,  approve,  confirm  and  authorize  the  use  and  distribution  in  the  public  offering  of  the 
Bonds  of  an  official  statement  (the  “Official  Statement”)  and  to  authorize  the  Authorized 
Representatives (as defined herein) to deem the Official Statement “final” for purposes of Rule 
15c2‐12 of the Securities and Exchange Commission and to approve the making of such changes 
in the Official Statement as may be required to provide a final official statement for use in the 
public offering and sale of the Bonds; and 

WHEREAS, the Board has further determined that the Department will enter into a Bond 
Purchase  Agreement  (the  “Purchase  Agreement”)  with  Colliers  Securities  LLC  (the 
“Underwriter”)  and  the Borrower,  setting  forth  certain  terms and  conditions upon which  the 
Underwriter will  purchase  the  Bonds  from  the Department  and  the Department will  sell  the 
Bonds to the Underwriter; and 

WHEREAS,  capitalized  terms  used  herein  and  not  otherwise  defined  shall  have  the 
meanings ascribed to such terms in the Indenture; and 

WHEREAS,  the  Board  has  examined  proposed  forms  of  (a) the  Indenture,  the  Loan 
Agreement, the Regulatory Agreement, the Funding Agreement, the Disbursement Agreement, 
the  Assignment,  the  Tax  Exemption  Agreement,  the  Official  Statement  and  the  Purchase 
Agreement (collectively, the “Issuer Documents”), all of which are attached to and comprise a 
part of this Resolution and (b) the Bond Mortgage and the Borrower Note; has found the form 
and  substance  of  such  documents  to  be  satisfactory  and  proper  and  the  recitals  contained 
therein  to  be  true,  correct  and  complete;  and  has  determined,  subject  to  the  conditions  set 
forth  in  Article  1,  to  authorize  the  issuance  of  the  Bonds,  the  execution  and  delivery  of  the 
Issuer Documents, the acceptance of the Bond Mortgage and the Borrower Note and the taking 
of such other actions as may be necessary or convenient in connection therewith; 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  GOVERNING  BOARD  OF  THE  TEXAS 
DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS: 

ARTICLE 1 
 

ISSUANCE OF BONDS; APPROVAL OF DOCUMENTS 

Section 1.1 Issuance, Execution and Delivery of the Bonds.   That the issuance of the 
Bonds is hereby authorized pursuant to the Act, including particularly Section 2306.353 thereof, 
and Chapter 1371, Texas Government Code, all under and in accordance with the conditions set 
forth herein and in the Indenture, and that, upon execution and delivery of the Indenture, the 
Authorized  Representatives  of  the  Department  named  in  this  Resolution  are  each  hereby 
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authorized to execute, attest and affix the Department’s seal  to the Bonds and to deliver the 
Bonds  to  the  Attorney  General  of  the  State  (the  “Attorney  General”)  for  approval,  the 
Comptroller of Public Accounts of the State for registration and the Trustee for authentication 
(to  the extent  required  in  the  Indenture), and  thereafter  to deliver  the Bonds  to or upon the 
order of the Underwriter. 

Section 1.2 Interest  Rate,  Principal  Amount, Maturity  and  Price.    That  the  Chair  or 
Vice Chair of the Board or the Executive Director of the Department are hereby authorized and 
empowered,  in accordance with Chapter 1371, Texas Government Code, to fix and determine 
the  interest  rate,  principal  amount  and  maturity  of,  the  redemption  and  tender  provisions 
related to, and the price at which the Department will sell to the Underwriter or another party 
to  the  Purchase  Agreement,  the  Bonds,  all  of  which  determinations  shall  be  conclusively 
evidenced by the execution and delivery by an Authorized Representative (as defined below) of 
the Department of the Indenture and the Purchase Agreement; provided, however, that (i) the 
Bonds  shall  bear  interest  at  the  initial  interest  rate  set  forth  in  the  Purchase  Agreement  in 
accordance with  the provisions of  the  Indenture; provided  that  in no event  shall  the  interest 
rate  on  the  Bonds  (including  any  default  interest  rate)  exceed  the  maximum  interest  rate 
permitted  by  applicable  law;  and  provided  further  that  the  initial  interest  rate  on  the  Bonds 
shall  not  exceed  2.50%;  (ii) the  aggregate  principal  amount  of  the  Bonds  shall  not  exceed 
$14,000,000; (iii) the final maturity of the Bonds shall occur not later than September 1, 2024; 
and  (iv) the  price  at  which  the  Bonds  are  sold  to  the  initial  purchaser  thereof  under  the 
Purchase Agreement shall not exceed 100% of the principal amount thereof. 

Section 1.3 Approval,  Execution  and Delivery  of  the  Indenture.    That  the  form  and 
substance of the Indenture are hereby approved, and that the Authorized Representatives are 
each hereby authorized to execute the Indenture, and to deliver the Indenture to the Trustee. 

Section 1.4 Approval, Execution and Delivery of the Loan Agreement.  That the form 
and  substance  of  the  Loan  Agreement  are  hereby  approved,  and  that  the  Authorized 
Representatives each are hereby authorized to execute the Loan Agreement, and to deliver the 
Loan Agreement to the Borrower. 

Section 1.5 Approval, Execution and Delivery of the Regulatory Agreement.  That the 
form  and  substance  of  the  Regulatory  Agreement  are  hereby  approved,  and  that  the 
Authorized  Representatives  each  are  hereby  authorized  to  execute,  attest  and  affix  the 
Department’s  seal  to  the Regulatory Agreement, and  to deliver  the Regulatory Agreement  to 
the Borrower and the Trustee and to cause the Regulatory Agreement to be filed of record in 
the real property records of Nueces County, Texas. 

Section 1.6 Approval, Execution and Delivery of the Tax Exemption Agreement.  That 
the  form and substance of  the Tax Exemption Agreement are hereby approved, and  that  the 
Authorized  Representatives  each  are  hereby  authorized  to  execute  the  Tax  Exemption 
Agreement, and to deliver the Tax Exemption Agreement to the Borrower and the Trustee. 
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Section 1.7 Approval, Execution and Delivery of  the Purchase Agreement.   That  the 
sale  of  the  Bonds  to  the  Underwriter  and/or  any  other  parties  pursuant  to  the  Purchase 
Agreement  is hereby approved,  that  the  form and  substance of  the Purchase Agreement are 
hereby  approved,  and  that  the  Authorized  Representatives  each  are  hereby  authorized  to 
execute the Purchase Agreement and to deliver the Purchase Agreement to the Borrower, the 
Underwriter, and/or any other parties to the Purchase Agreement, as appropriate. 

Section 1.8 Approval,  Execution  and  Delivery  of  the  Funding  Agreement.    That  the 
form and substance of the Funding Agreement are hereby approved, and that the Authorized 
Representatives each are hereby authorized to execute the Funding Agreement, and to deliver 
the Funding Agreement to the HUD Lender, the Trustee and the Borrower. 

Section 1.9 Approval, Execution and Delivery of the Disbursement Agreement.   That 
the  form  and  substance  of  the Disbursement  Agreement  are  hereby  approved,  and  that  the 
Authorized  Representatives  each  are  hereby  authorized  to  execute  the  Disbursement 
Agreement, and to deliver  the Disbursement Agreement to the HUD Lender,  the Trustee,  the 
Borrower, and the other parties thereto. 

Section 1.10 Acceptance of the Borrower Note and the Bond Mortgage.  That the form 
and  substance  of  the  Borrower  Note  and  the  Bond  Mortgage  are  hereby  accepted  by  the 
Department and  that  the Authorized Representatives each are hereby authorized  to endorse 
and deliver the Borrower Note without recourse. 

Section 1.11 Approval, Execution and Delivery of the Assignment.   That the form and 
substance  of  the  Assignment  are  hereby  approved,  and  that  the  Authorized  Representatives 
each are hereby authorized  to execute  the Assignment, and  to deliver  the Assignment  to  the 
Trustee. 

Section 1.12 Approval, Use and Distribution of the Official Statement.   That the form 
and  substance  of  the  Official  Statement  and  its  use  and  distribution  by  the  Underwriter  in 
accordance with the terms, conditions and limitations contained therein are hereby approved, 
ratified,  confirmed  and  authorized;  that  the Authorized Representatives  are  hereby  severally 
authorized  to  deem  the  Official  Statement  “final”  for  purposes  of  Rule  15c2‐12  under  the 
Securities  and  Exchange  Act  of  1934;  that  the  Authorized  Representatives  named  in  this 
Resolution  each  are  authorized  hereby  to  make  or  approve  such  changes  in  the  Official 
Statement  as  may  be  required  to  provide  a  final  Official  Statement  for  the  Bonds;  that  the 
Authorized Representatives named in this Resolution each are authorized hereby to accept the 
Official Statement, as required; and that the use and distribution of the Official Statement by 
the  Underwriter  hereby  is  authorized  and  approved,  subject  to  the  terms,  conditions  and 
limitations contained therein, and further subject to such amendments or additions thereto as 
may be required by the Purchase Agreement and as may be approved by the Executive Director 
of the Department and the Department’s counsel.  

Section 1.13 [Reserved]. 
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Section 1.14 [Reserved]. 

Section 1.15 [Reserved]. 

Section 1.16 Taking of Any Action; Execution and Delivery of Other Documents.  That 
the Authorized Representatives are each hereby authorized to take any actions and to execute, 
attest  and  affix  the  Department’s  seal  to,  and  to  deliver  to  the  appropriate  parties,  all  such 
other  agreements,  commitments,  assignments,  bonds,  certificates,  contracts,  documents, 
instruments,  releases,  financing  statements,  letters  of  instruction,  notices  of  acceptance, 
written requests and other papers, whether or not mentioned herein, as they or any of them 
consider to be necessary or convenient to carry out or assist in carrying out the purposes of this 
Resolution. 

Section 1.17 Power  to  Revise  Form of Documents.    That,  notwithstanding  any  other 
provision  of  this  Resolution,  the  Authorized  Representatives  are  each  hereby  authorized  to 
make or approve such revisions in the form of the documents attached hereto as exhibits as, in 
the  judgment  of  such  Authorized  Representative,  and  in  the  opinion  of  Bracewell LLP,  Bond 
Counsel to the Department (“Bond Counsel”), may be necessary or convenient to carry out or 
assist  in  carrying  out  the  purposes  of  this  Resolution,  such  approval  to  be  evidenced  by  the 
execution of such documents by the Authorized Representatives. 

Section 1.18 Exhibits Incorporated Herein.  That all of the terms and provisions of each 
of  the  documents  listed  below  as  an  exhibit  shall  be  and  are  hereby  incorporated  into  and 
made a part of this Resolution for all purposes: 

Exhibit B  ‐  Indenture 
Exhibit C  ‐  Loan Agreement 
Exhibit D  ‐  Regulatory Agreement 
Exhibit E  ‐  Borrower Note 
Exhibit F  ‐  Bond Mortgage 
Exhibit G  ‐  Assignment 
Exhibit H  ‐  Purchase Agreement 
Exhibit I  ‐  Official Statement 
Exhibit J  ‐  Tax Exemption Agreement 
Exhibit K  ‐  Funding Agreement 
Exhibit L  ‐  Disbursement Agreement 
     

Section 1.19 Authorized Representatives.  That the following persons are each hereby 
named as authorized representatives of  the Department  for purposes of executing, attesting, 
affixing the Department’s seal to, and delivering the documents and instruments and taking the 
other actions referred to  in this Article 1:   the Chair or Vice Chair of the Board, the Executive 
Director of the Department, the Director of Administration of the Department, the Director of 
Financial Administration of the Department, the Director of Bond Finance and Chief Investment 
Officer of the Department, the Director of Multifamily Bonds of the Department, the Director of 
Texas Homeownership of the Department, and the Secretary or any Assistant Secretary to the 
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Board.    Such persons are  referred  to herein  collectively  as  the  “Authorized Representatives.”  
Any one of the Authorized Representatives is authorized to act individually as set forth in this 
Resolution.   

ARTICLE 2 
 

APPROVAL AND RATIFICATION OF CERTAIN ACTIONS 

Section 2.1 Approval  and  Ratification  of  Application  to  Texas  Bond  Review  Board.  
That the Board hereby ratifies and approves the submission of the application for approval of 
state bonds to the Texas Bond Review Board on behalf of the Department  in connection with 
the issuance of the Bonds in accordance with Chapter 1231, Texas Government Code. 

Section 2.2 Approval of Submission to the Attorney General.  That the Board hereby 
authorizes,  and  approves  the  submission  by  Bond  Counsel  to  the  Attorney  General,  for  his 
approval, of a transcript of  legal proceedings relating to the  issuance, sale and delivery of the 
Bonds. 

Section 2.3 Certification of the Minutes and Records.  That the Secretary or Assistant 
Secretary  to  the  Board  hereby  is  authorized  to  certify  and  authenticate  minutes  and  other 
records on behalf of the Department for the Bonds and all other Department activities. 

Section 2.4 Approval of Requests for Rating from Rating Agency.   That the action of 
the Executive Director of the Department or any successor and the Department's consultants in 
seeking  a  rating  from  Moody’s  Investors  Services,  Inc.,  and  its  successors  and  assigns,  is 
approved, ratified and confirmed hereby. 

Section 2.5 Authority  to  Invest  Proceeds.    That  the  Department  is  authorized  to 
invest  and  reinvest  the  proceeds  of  the  Bonds  and  the  fees  and  revenues  to  be  received  in 
connection with  the  financing of  the Development  in accordance with  the  Indenture and  the 
Tax Exemption Agreement and to enter into any agreements relating thereto only to the extent 
permitted by the Indenture and the Tax Exemption Agreement. 

Section 2.6 Underwriter.    That  the  underwriter with  respect  to  the  issuance  of  the 
Bonds will be Colliers Securities LLC, or any other party identified in the Purchase Agreement. 

Section 2.7 Engagement of Other Professionals.    That  the Executive Director of  the 
Department  or  any  successor  is  authorized  to  engage  auditors  to  perform  such  functions, 
audits, yield calculations and subsequent investigations as necessary or appropriate to comply 
with  the  Purchase  Agreement  and  the  requirements  of  Bond  Counsel,  provided  such 
engagement is done in accordance with applicable law of the State. 

Section 2.8 Ratifying  Other  Actions.    That  all  other  actions  taken  by  the  Executive 
Director of  the Department and  the Department  staff  in  connection with  the  issuance of  the 
Bonds and the financing of the Development are hereby ratified and confirmed. 



 -8‐ 

ARTICLE 3 
 

CERTAIN FINDINGS AND DETERMINATIONS 

Section 3.1 Findings of the Board.   That  in accordance with Section 2306.223 of the 
Act  and  after  the  Department’s  consideration  of  the  information  with  respect  to  the 
Development and the information with respect to the proposed financing of the Development, 
including but not  limited  to  the  information submitted by the Borrower,  independent studies 
commissioned by the Department, recommendations of  the Department staff and such other 
information as it deems relevant, the Board hereby finds: 

(a) Need for Housing Development. 

(i) that  the Development  is necessary to provide needed decent,  safe, and 
sanitary  housing  at  rentals  or  prices  that  individuals  or  families  of  low  and  very  low 
income or families of moderate income can afford, 

(ii) that  the  financing  of  the  Development  is  a  public  purpose  and  will 
provide a public benefit, and 

(iii) that the Development will be undertaken within the authority granted by 
the Act to the housing finance division and the Borrower. 

(b) Findings with Respect to the Borrower. 

(i) that the Borrower, by operating the Development in accordance with the 
requirements of the Loan Agreement, the Regulatory Agreement and the Tax Exemption 
Agreement,  will  supply  well‐planned  and  well‐designed  housing  for  individuals  or 
families of low and very low income or families of moderate income, 

(ii) that the Borrower is financially responsible, and 

(iii) that  the  Borrower  is  not,  and  will  not  enter  into  a  contract  for  the 
Development with,  a housing developer  that  (A) is on  the Department’s debarred  list, 
including  any  parts  of  that  list  that  are  derived  from  the  debarred  list  of  the  United 
States Department of Housing and Urban Development; (B) breached a contract with a 
public  agency;  or  (C) misrepresented  to  a  subcontractor  the  extent  to  which  the 
developer has benefited  from contracts or  financial assistance  that has been awarded 
by a public agency, including the scope of the developer’s participation in contracts with 
the  agency  and  the  amount  of  financial  assistance  awarded  to  the  developer  by  the 
Department. 

(c) Public Purpose and Benefits. 

(i) that the Borrower has agreed to operate the Development in accordance 
with  the  Loan  Agreement,  the  Regulatory  Agreement  and  the  Tax  Exemption 
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Agreement, which require, among other  things,  that  the Development be occupied by 
individuals and families of  low and very  low  income and families of moderate  income, 
and 

(ii) that  the  issuance  of  the  Bonds  in  connection with  the  financing  of  the 
Development  is  undertaken  within  the  authority  conferred  by  the  Act  and  will 
accomplish  a  valid  public  purpose  and  will  provide  a  public  benefit  by  assisting 
individuals and families of low and very low income and families of moderate income in 
the  State  to  obtain  decent,  safe,  and  sanitary  housing  by  financing  costs  of  the 
Development, thereby helping to maintain a fully adequate supply of sanitary and safe 
dwelling accommodations at rents that such individuals and families can afford. 

Section 3.2 Determination of Eligible Tenants.  That the Board has determined, to the 
extent  permitted  by  law  and  after  consideration  of  such  evidence  and  factors  as  it  deems 
relevant, the findings of the staff of the Department, the laws applicable to the Department and 
the provisions of the Act, that eligible tenants for the Development shall be (1) individuals and 
families  of  low  and  very  low  income,  (2) persons  with  special  needs,  and  (3) families  of 
moderate income, with the income limits as set forth in the Tax Exemption Agreement and the 
Regulatory Agreement. 

Section 3.3 Sufficiency  of  Loan  Interest  Rate.    That,  in  accordance  with  Section 
2306.226 of the Act, the Board hereby finds and determines that the interest rate on the Loan 
established pursuant to the Loan Agreement will produce the amounts required, together with 
other available funds, to pay for the Department’s costs of operation with respect to the Bonds 
and  the  Development  and  enable  the  Department  to  meet  its  covenants  with  and 
responsibilities to the holders of the Bonds. 

Section 3.4 No Gain Allowed.  That, in accordance with Section 2306.498 of the Act, 
no  member  of  the  Board  or  employee  of  the  Department  may  purchase  the  Bonds  in  the 
secondary open market for municipal securities. 

ARTICLE 4 
 

GENERAL PROVISIONS 

Section 4.1 Limited  Obligations.    That  the  Bonds  and  the  interest  thereon  shall  be 
special  limited  obligations  of  the  Department  payable  solely  from  the  trust  estate  created 
under the  Indenture,  including the revenues and funds of the Department pledged under the 
Indenture  to  secure  payment  of  the  Bonds,  and  under  no  circumstances  shall  the  Bonds  be 
payable from any other revenues, funds, assets or income of the Department. 

Section 4.2 Non‐Governmental Obligations.   That the Bonds shall not be and do not 
create  or  constitute  in  any  way  an  obligation,  a  debt  or  a  liability  of  the  State  or  create  or 
constitute a pledge, giving or lending of the faith or credit or taxing power of the State.  Each 
Note shall contain on its face a statement to the effect that the State is not obligated to pay the 
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principal thereof or interest thereon and that neither the faith or credit nor the taxing power of 
the State is pledged, given or loaned to such payment. 

Section 4.3 Effective Date.  That this Resolution shall be in full force and effect from 
and upon its adoption. 

Section 4.4 Notice  of  Meeting.    This  Resolution  was  considered  and  adopted  at  a 
meeting of the Governing Board that was noticed, convened, and conducted in full compliance 
with  the  Texas  Open  Meetings  Act,  Chapter  551  of  the  Texas  Government  Code,  and  with 
Section  2306.032  of  the  Texas  Government  Code,  and  the  March  16,  2020  action  by  the 
Governor  of  the  State  of  Texas  under  Section 418.016,  Texas  Government  Code,  suspending 
certain provisions of the Texas Open Meetings Act regarding meetings of the Governing Board. 

PASSED AND APPROVED this 14th day of January, 2021. 
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EXHIBIT A 
 

Description of Development 

 
Borrower:  Oso Bay Apartments, LLC, a Texas limited liability company 

Development:  The Development is a 104‐unit affordable, multifamily housing development 
known  as  Oso  Bay  Apartments,  located  at  7502  McArdle  Road,  Corpus 
Christi,  Nueces  County,  TX    78412.    It  consists  of  eight  (8)  residential 
apartment  buildings  with  approximately  84,792  net  rentable  square  feet.  
The unit mix will consist of: 

32  one‐bedroom/one‐bath units 
56  two‐bedroom/one‐and‐one‐half‐bath units 
16  three‐bedroom/two‐bath units 

104  Total Units 
   

Unit  sizes will  range  from  approximately  654  square  feet  to  approximately 
1,048 square feet. 

 

 

 

 



LIHTC (4% Credit) $869,817

Appliances $2K 4% Total Interior $36K 74%
HVAC $6K 12% Total Exterior $13K 26%
Building Shell $9K 17% Amenities $K 0%

Site Work $3K 6% Finishes/Fixtures $28K 52%

Contractor Fee $785K 30% Boost Yes
REHABILITATION COSTS / UNIT

Total Cost $247K/unit $25,722K
Developer Fee $2,956K (40% Deferred) Paid Year: 6

Building Cost $55.89/SF $46K/unit $4,739K
Hard Cost $54K/unit $5,606K

Avg. Unit Size 815 SF Density 14.9/acre

Acquisition $128K/unit $13,262K

Rent Assisted Units         100 96% Total Units

DEVELOPMENT COST SUMMARY
Costs Underwritten TDHCA's Costs - Based on PCA

Dominant Unit Cap. Rate 0 BR/20% 0
Premiums (↑60% Rents) N/A N/A

u a y ec  oa  ( e e ed o g ab e)

SITE PLAN MARKET FEASIBILITY INDICATORS
Gross Capture Rate (0% Maximum) N/A
Highest Unit Capture Rate 0% #N/A

Property Taxes $786/unit Exemption/PILOT 0%
Total Expense $6,279/unit Controllable $3,381/unit

Breakeven Occ. 84.5% Breakeven Rent $1,155
Average Rent $1,300 B/E Rent Margin $146

PRO FORMA FEASIBILITY INDICATORS
Pro Forma Underwritten Applicant's Pro Forma
Debt Coverage 1.23 Expense Ratio 41.7%

TOTAL 104 100% TOTAL 104 100%

4 -            0% MR -            0%
3 16         15% 60% 104       100%
2 56         54% 50% -            0%
1 32         31% 40% -            0%
Eff -            0% 30% -            0%

# Beds # Units % Total Income # Units % Total
INCOME DISTRIBUTION

Set-Aside General
Activity Acquisition/Rehab (Built in 1971) Related Parties 

0.00% 0 0 00 $0

Private Activity Bonds $14,000,000 Contractor - No Seller - No

TYPICAL BUILDING ELEVATION/PHOTO UNIT DISTRIBUTION

2.85% 40

0 0

Term Lien

0 0

40 1

PROPERTY IDENTIFICATION RECOMMENDATION KEY PRINCIPALS / SPONSOR
Application # 20620
Development Oso Bay Apartments $869,817 $8,364/Unit $0.93

0 Amount
0 $0

AmortRate
0.00%

0

0

20620 Oso Bay Apartments - Application Summary REAL ESTATE ANALYSIS DIVISION
January 7, 2021

TDHCA Program Request Recommended Vitus Development IV, LLC: LP, Co-Developer

Commonwealth Multifamily Housing Corp.: GP, Co-
DeveloperCity / County Corpus Christi / Nueces

Population General 0 $0 0.00%

Region/Area 10 / Urban
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1

-

2

-

▫
▫
▫
0

▫
▫
0
0

$16,310,000

Bond Structure

x0
0

HUD 221 (d)(4) - Cash Collateralized

$25,822,241TOTAL DEBT (Must Pay)

Documentation at Cost Certification clearing environmental issues identified in the ESA report, specifically:

Certification of comprehensive testing for asbestos; that any appropriate abatement procedures were implemented; and that any remaining asbestos-containing materials and lead-based paint 
are being managed in accordance with an acceptable Operations and Maintenance (O&M) program.

CONDITIONS

$0

Income From Operations
TOTAL EQUITY SOURCES
TOTAL DEBT SOURCES

TOTAL CAPITALIZATIONCASH FLOW DEBT / GRANTS

0.00
0.00
0.000 0

0 0
0

0
0 x

x
x

$9,512,241
$16,310,000

$0
$0
$0
$0
$0

$1,179,147
$100,460

0.00
0.00

$8,131,976

x
x

Receipt and acceptance by Cost Certification:

Architect certification that a noise assessment was completed, and that all recommendations were implemented and the Development is compliant with HUD noise guidelines.

Vitus Development IV, LLC
0
0
0

$0
$0
$0
$0

0.00
0.00
0.00
0.00

00
0

0 x
x

0

Issuer TDHCA
Expiration Date 3/22/2021
Bond Amount $14,000,000

Should any terms of the proposed capital structure change or if there are material changes to the overall development plan or costs, the analysis must be re-evaluated and adjustment to the credit 
allocation and/or terms of other TDHCA funds may be warranted.

BOND RESERVATION / ISSUER AERIAL PHOTOGRAPH(s)

0

0

WEAKNESSES/RISKS
Developer's lack of LIHTC experience in Texas
High Controllable Expenses

RISK PROFILE
STRENGTHS/MITIGATING FACTORS

Location
Overall Feasibility Indicators
96% Section 8 HAP Assisted

BRB Priority Priority 2

040/40Regions
Amount

$16,310,0002.85% 1.23 0 x Regions
Source AmountRateTerm Rate DCR

CASH FLOW DEBT / GRANT FUNDS
Source Amount DCRTerm

EQUITY / DEFERRED FEES
Source

DEBT (Must Pay)

66.6%% Financed with Tax-Exempt Bonds

AREA MAP
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TDHCA Application #: Program(s):

Address/Location:

City: County: Zip:

Area:
Region:

1
-

2
-

Analysis Purpose:

Building Type:

Term

REQUEST

New Application - Initial Underwriting

Term

Nueces

Activity:

Certification of comprehensive testing for asbestos; that any appropriate abatement procedures were
implemented; and that any remaining asbestos-containing materials and lead-based paint are being managed
in accordance with an acceptable Operations and Maintenance (O&M) program.

Private Activity Bonds $14,000,000 $14,000,0000.00% 0 402.85%0

TDHCA SET-ASIDES for HTC LURA

SET-ASIDES

60% of AMI
Number of Units

CONDITIONS

DEVELOPMENT IDENTIFICATION

TDHCA Bonds/4% HTC

Acquisition/Rehab

78412

Garden (Up to 4-story)

General

7502 McArdle Road

Interest
RateAmount

20620

LienAmountTDHCA Program
Interest

Rate

Oso Bay Apartments

RECOMMENDATION

Amort

ALLOCATION

Program Set-Aside:Population: General Urban
10

Amort

Architect certification that a noise assessment was completed, and that all recommendations were
implemented and the Development is compliant with HUD noise guidelines.

Documentation at Cost Certification clearing environmental issues identified in the ESA report, specifically:

Income Limit

$869,817

60% of AMI

40 1

104

Should any terms of the proposed capital structure change or if there are material changes to the overall development 
plan or costs, the analysis must be re-evaluated and adjustment to the credit allocation and/or terms of other TDHCA
funds may be warranted.

Real Estate Analysis Division
Underwriting Report

$869,817

January 7, 2021

Rent Limit

Receipt and acceptance by Cost Certification:

Corpus Christi

LIHTC (4% Credit)
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▫ ▫

▫ ▫
▫ ▫
▫ ▫Low Expense-Ratio

Oso Bay Apartments is an existing Project-Based Section 8 community located in Corpus Christi, TX. This application is
for the acquisition and rehab of the property. Rehab will include $49K/unit of improvements.  

The community will serve the general population at 60% Area Median Income (AMI). Of the 104 units, 100 are covered
by a HAP contract. The remaining four units will be restricted to 60% AMI.

Applicant has received approval for Mark-Up-To-Market (MUTM) rent increases for the 100 HAP units.

High Controllable Expenses

DEVELOPMENT SUMMARY

Developer's lack of LIHTC experience in TexasLocation

Overall Feasibility Indicators

STRENGTHS/MITIGATING FACTORS WEAKNESSES/RISKS

96% Section 8 HAP Assisted

RISK PROFILE
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Phone: Phone:

▫

Brian Moloney

Co-Developer

Name:

Relationship:

Name:

DEVELOPMENT TEAM

Relationship:

OWNERSHIP STRUCTURE

Co-Developer

PRIMARY CONTACTS

(206) 832-1326

Commonwealth Multifamily Housing Corporation is an independent nonprofit, serving as Co-Developer and
General Partner. The organization has experience with a number of TDHCA programs. 

Vitus focuses on preserving and enhancing affordable housing. The company acquires and renovates affordable
communities, and has preserved 100 properties across 22 states. This will be the company's first time participating
with TDHCA. https://vitus.com/

Samantha Cullen
(206) 832-1321
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DEVELOPMENT SUMMARY
SITE PLAN
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Comments:

Comments:
The building plan consists of 8, two-story walk up garden buildings and a one-story community building. All units have 8
foot ceilings, a patio or balcony, and a coat closet. There are no washer/dryer hook-ups in the units. Two-bedroom
units include a half bath. 

The 6.99-acre site is relatively flat, with slopes for storm drainage toward the driveway entrances. The community is
accessible from McArdle Rd. and Ennis Joslin Rd. 

The site has 186 parking spaces, which represent 1.8 spaces/unit. Per Corpus Christi Unified Development Code
Amendment in 2019, the community has a legally nonconforming status as it pertain to parking regulation due to being
constructed  in 1971. 

BUILDING PLAN (Typical)

Site amenities include a playground and community laundry room.
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Comments:

No permanent displacement is expected for rehab. Relocation plan is anticipated to satisfy HUD and TDHCA
requirements.

Building exteriors are wood-framed with painted stucco walls. There is little articulation. Flat TPO roof.

BUILDING ELEVATION

Tenant Relocation Plan

Residents who are temporarily relocated will be housed in a nearby hotel and have their household items stored at no
cost. During working hours, residents will be able to stay in designated community areas and/ or will be provided
various alternatives while rehabilitation is taking place. Meal vouchers and/ or other comfort items will be provided to
assist households when they are not able to access their units. 

Estimated relocation cost of $375K is included in the Development Cost Schedule. 

Applicant provided a tenant relocation plan, which indicates that the rehab is expected to be completed with 96-98
units in-place and 6 units temporarily relocated for up to 30 days while the units are rehabbed to comply with
accessibility requirements.  
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*Common Area Square Footage as specified on Architect Certification

Site Acreage: Development Site: acres Density: units/acre

Site Control: Site Plan: Appraisal: ESA:

Control Type: Deed Date:

Total Acquisition: acres Cost:

Seller:

Buyer:
Assignee:

Comments:

Applicant provided a Contribution and Distribution Agreement, showing that Oso Bay Housing Partners, LLC
contributed the property to Oso Bay Holdings, LLC.  

64

Common Area (SF)*

Number of Bldgs

8

2Floors/Stories 2

BUILDING CONFIGURATION

Type III Total 
Buildings

84,792 11,105

SITE CONTROL INFO

Total Units

6.99

22
8

Type I

16

1

6.99

Avg. Unit Size (SF)

168
104

1

Oso Bay Holdings, LLC.

Acquisition of property occurred prior to the award of bonds and credits. Per Applicant, the Seller demanded a
quick close and was unwilling to wait until the allocation of bonds and credits. Applicant acquired the property with
bridge financing to accommodate the desired closing timeline. 

16

Total NRA (SF)

Related-Party Seller/Identity of Interest:

8
16

N/A

6.99

2

14.9

9/9/2020

Building Type

No

7502 McArdie Road, LLC.

Type II

$13,200,000

Oso Bay Housing Partners, LP

Units per Bldg

Special Warranty Deed

6.99 6.99

815 sf

4

Type IV
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Appraiser: Date:

Land as Vacant: Per Unit:
Existing Buildings: (as-is) Per Unit:
Total Development: (as-is) Per Unit:

Comments:

Flood Zone: Scattered Site?
Zoning: Within 100-yr floodplain?

Re-Zoning Required? Utilities at Site?
Year Constructed: Title Issues?

Current Uses of Subject Site:

Surrounding Uses:

Provider: Date:

Recognized Environmental Conditions (RECs) and Other Concerns:
▫

Comments:

HIGHLIGHTS of ENVIRONMENTAL REPORTS

North: Multifamily & Oso Bay
East: Multifamily, Gas Station, & Oso Bay
South: Multifamily
West: Multifamily

Partner Engineering and Science, Inc. 

ESA Provider observed water damage in one of the units. It is recommended that the source of the water intrusion
be repaired, and affected materials repaired/ replaced. 

Novogradic Consulting LLP

acres

104 unit apartment complex built in 1971

$14,100,000

RM-1, Multifamily 1 District

$135,577

No

$7,308

SITE INFORMATION

6.99

The Appraisal indicates the value of the land as if vacant at $760,000.

The Appraisal indicates the value of the total development as-is, as-restricted at $14,100,000. Valuation is based on
capitalization of income using the existing HAP Contract Rents approved 10/1/2020.

No

None

No

Per ESA, observed asbestos containing materials were present in drywall systems and exterior stucco. Provider
recommends a comprehensive asbestos survey be completed. Per ESA, there is potential that lead-based paint is
present. Interior and exterior surfaces were observed in good condition and not expected to represent a "hazard."
An Asbestos-Containing Materials & Lead Based Paint Operations and Maintenance Plan was prepared. 

APPRAISED VALUE

3/21/2020

Yes

Radon sampling was not conducted as part of assessment due to subject property being located in a low potential
radon zone. Per ESA, radon is not considered to be a significant environmental concern. 

$128,269

4/8/2020

No

$13,340,000
$760,000

B

1971
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Provider: Date:

Demand Analysis:

$39,960
---
---

$0
$0

$21,600 $0
$0

43

10/2/2020

$24,936
$46,380

1 6 7+
$24,936
$43,200

2
9340

ELIGIBLE HOUSEHOLDS BY INCOME

5

MARKET ANALYSIS

Novogradac

Max

Min $21,600
$36,000

60% 
AMGI

HH Size

Underwriter's utility assumptions are based off trailing 12-month expenses incurred at the property. Controllable
expenses are relatively high at $3,381/unit, mainly attributed to payroll. Applicant provided a detailed staffing plan to
support this expense. 

OPERATING PRO FORMA

2020

$3,381

Applicant has provided approval of Mark-up-to-Market HAP Rent increase. Underwritten Contract Rents represent a
13% increase over current contract rents.

Market Analyst calculates a Gross Capture Rate of 1.1% for the four HTC units. Underwriter reviewed the market
study for compliance.
Capture rate limits do not apply to existing affordable housing that is at least 50% occupied and that provides a
leasing preference to existing tenants. The Subject property is covered by a Housing Assistance Program contract,
meaning that all households below the maximum income level are eligible. 
Subject is currently 98% occupied.

84.5%B/E Occupancy:

$913,425

Net Cash Flow:

Supportive services show an expense of $26,498 and will be underwritten at cost certification regardless if incurred. Per
Applicant, these services will include after-school care and tutoring, recreational activities, test preparation, on-site
classes, resume and interview preparatory courses, and quarterly on-site social activities. 

$1,155

Program Rent Year:1.23

Applicant provided executed management contract to support 4% fee assumption. If standard 5% fee is assumed,
DCR would decrease to 1.21.

41.7%Avg. Rent:

UW Occupancy:

SUMMARY- AS UNDERWRITTEN (Applicant's Pro Forma)

$786

$1,300

$172,506
$740,919

NOI:
Debt Service:

Property Taxes/Unit:

Average rent is $146 above breakeven rent. Project is underwritten at 5 units vacant; Break even vacancy is 16 units.
Vacancy is assumed at 5% instead of the standard 7.5% due to the HAP contract.

Expense Ratio:

100 units are supported by Section 8 HAP Rental Assistance. The remaining four affordable units will be restricted at 60%
AMI levels.  Applicant projects $5 less than maximum Program Rents for these units.  

B/E Rent:

Aggregate DCR:

95.0%
Controllable Expenses:
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Acquisition:

Site Work:

Building Cost:

Applicant's operating expenses of $6,279/unit are within 5% of Underwriter's estimate of $6,185/unit. Expense ratio is low
at 41% due to the high HAP Rents ($1,300 per unit / $1.53 psf). 

Deferred fee pays off in year 6; 15-year cash flow is $2.8M.

SUMMARY- AS UNDERWRITTEN (TDHCA's Costs- Based on SCR)

3

$470,000$509,600

$2,642,666

$108,727/ac

Located in a Small Area Difficult Development Area (SADDA)

Planned capital improvements include: • Repair damaged railings •Replace and add additional exterior lighting· 
Repair fence • Paint exterior • Repair stucco • Repair breezeways & stairs as needed • Replace damaged doors 
into unit & repaint as needed • Upgrade kitchens to include flooring, painting, cabinets & counter tops • New 
energy star appliance package refrigerator, microwave/range hood combo, range • Upgrade bathrooms to 
include flooring, painting, cabinets, & sinks • Add Wife Access • Upgrade all fixtures and toilets to be low flow • 
Upgrade lighting package to LED • Replace and reseal shower tiles in bathroom •Replace outdated ceiling fans 
and light fixtures •Install new blinds • Replace outlets and covers as needed • Replace split systems as needed • 
Upgraded kitchens & bathrooms to be fully compliant • Grab bars at tubs/showers as well as toilets to be accessible 
• Switches and receptacles at appropriate height(s) •Compliant unit entry doors & hardware • ADA compliant 
fixtures and faucets

Applicant's Cost Schedule indicates $5,096,000 combined cost for site work, site amenities, and building cost. This is
consistent with the Third Party Scope and Cost Review (SCR) Supplement Schedule. Per Applicant, building cost
includes $120K for asbestos abatement for all exterior windows and sliding doors, and caulking. Consultant fees,
reports, air monitoring, and closeout documentation are also included in this projection.

$49,000/unit

Revisions to Rent Schedule: Revisions to Annual Operating Expenses:

$2,956,388$55.89/sf

Applicant provided recorded Special Warranty Deed with corresponding closing statement, which indicates an
Acquisition Cost of $13.2M. The Applicant allocated the $760K appraised value of the land as ineligible, and the
remaining $13.34M as eligible building acquisition basis.

$356,660

Contingency 

Acquisition $127,523/unit

3

10.00%

Building Cost 
$4,900/unit

DEVELOPMENT COST EVALUATION

$45,571/unit

$3,429/unit

$247,325/unit $25,721,781

$784,784$13,262,344

Total Development Cost 

Contractor Fee 

Qualified for 30% Basis Boost?

Reserves 

Rehabilitation Cost 

Related-Party Property Management Company: No 

Soft Cost + Financing

Site work of $3,314/unit includes on-site concrete ($112K) and paving ($118K), along with decorative masonry($28K).
Site work will also involve landscaping, installation of a tough shed 12'x12' building, and bumper stops, stripping, and
signage.

$4,739,340 Developer Fee 
Off-site + Site Work 
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SCOPE & COST REVIEW
Provider: Date:

Ineligible Costs:

Financing Cost:

Reserves:

Credit Allocation Supported by Costs:

Comments:

Related-Party Contractor: No 

Related-Party Cost Estimator:

17%

3/22/2021

HVAC

$3,764,930 74%

Total Development Cost

$6,209/unit

$36,201/unit26%

6%

Credit Allocation Supported by Eligible Basis

Closing Deadline

Appliances 4%$2,140/unit0%

$869,817 

66.6%Percent of Cost Financed by Tax-Exempt Bonds

$25,721,781 $22,665,640 

Partner Engineering and Science, Inc. 

No 

$222,527

Reserves equal 4 months of operating expenses and debt service. 

The project will be financed with $14M cash-collateralized tax-exempt bonds, issued by TDHCA, and backed by a
$16,310,000 FHA 221(d)(4) mortgage loan. Tax-exempt bond proceeds will be deposited into a Project Fund at
closing, and FHA mortgage loan proceeds will be deposited into a Collateral Fund. As proceeds from the tax-
exempt bonds are disbursed from the Project Fund to pay for eligible project costs, an equal amount of
replacement proceeds will simultaneously be deposited into the Collateral Fund from fundings on the FHA insured
mortgage loan. Thus, the Bond issue principal will remain cash-collateralized at all times. Funds on deposit in the
Collateral Fund will be used to redeem the Bonds in full once the rehab is complete and the project is placed in
service. 

2Revisions to Development Cost Schedule:

$375K Tenant Relocation is excluded from eligible basis. 

$115/unit

UNDERWRITTEN CAPITALIZATION

$2,896,692

$12,000

$12,799/unit

Issuer
Priority 2

$3,314/unit

$9,369/unit

Priority

Adjusted Eligible Cost

Reservation DateAmount

Building Shell
52%
12%

$27,853/unit

Amenities

TDHCA

HUD 221 (d)(4) - Cash Collateralized
Bond Structure

$974,410

Per Applicant, construction period interest is included in the "Prefunded Interest Reserve" line item on the
Development Cost Schedule. 

$14,000,000 9/23/2020

BOND RESERVATION

Total Exterior Total Interior$1,331,070

4/1/2020

$645,711
Finishes/FixturesSite Work

REHABILITATION COSTS / UNIT / % HARD COST
$344,660
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% Def

Comments:

A $4.5M Bridge Loan is being provided by Regions Bank with a loan term of 18 months and an extension of up to 6-
months. 

Total Capital Contribution of $8,131,976 from Regions Bank is being provided at a $0.935 credit price. 17% of
Developer Fee with be deferred. 

Owner will be reinvesting NOI in the project during construction. A leasing schedule was provided to support this
interim source.

2.85%

Vitus Development IV, LLC

Conventional/FHA

HTC

LTCDescription

7%

INTERIM SOURCES

PERMANENT SOURCES

40

Regions

$23,716,199 Total Sources

Deferred Fee

3.75%

$100,460

UNDERWRITTEN

Net Operating Income

Amount

0%

$16,310,000Regions 69%

$1,626,395
Bridge Loan

Funding Source

$0.93

Income From Operations

PROPOSED

19%

AmortAmount Term
Interest

Rate

2.85% 63%

$4,500,000

LTC
40

Interest
Rate

40

$1,179,344

AmortAmount
$16,310,000

Debt  Source
40

Regions Bank will provide a $16,310,000 FHA 221(d)(4) mortgage with a 40-year term, plus construction period, and a
40-year amortization schedule. Regions term sheet indicates a preliminary interest rate of 2.85%. Underwritten debt
service also includes 0.25% FHA Mortgage Insurance Premium and 0.10% TDHCA Bond Issuer Fee.

Rate

PROPOSED

$0.93

$16,310,000

Minimum Credit Price below which the Development would be characterized as infeasible

Amount

$16,310,000

% Def

$9,411,781

$8,131,976
5%

Rate

Credit Price Sensitivity based on current capital structure
$1.070

Total

UNDERWRITTEN

40%
$100,460

Vitus Development IV, LLC $1,179,344 $1,179,147
0%

Equity & Deferred Fees 

Maximum Credit Price before the Development is oversourced and allocation is limited

Amount
Regions

$9,411,780

40%
$100,658

$25,721,781

2

Income From Operations

$0.731

Revisions to Sources Schedule:

Total Sources

$8,131,976 32%

Total

Regions Equity

$0.93
% TC

Rate

2.85%$16,310,000Regions

5%

Term
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Gap Analysis:

Possible Tax Credit Allocations:

Comments:

Underwriter:

Manager of Real Estate Analysis: Thomas Cavanagh

Director of Real Estate Analysis: Brent Stewart

TDHCA-Issued Bonds

$16,410,658 

$869,817 

Tax Credit Allocation

Total Development Cost  

Gap in Permanent Financing
Permanent Sources (debt + non-HTC equity)

$9,311,123 

1

Equity Proceeds

TermInterest
Rate Lien

$8,131,976 

$8,131,976 

( 40% deferred)Deferred Developer Fee
Repayable in

Curtis Wilkins

$869,817 

$1,179,147 

$9,311,123 

Underwriter recommends $869,817 in annual tax credits as requested by Applicant.

$995,942 

Amort

40

CONCLUSIONS

$14,000,000

Amount

$8,131,976 

Annual Credits

Annual Credits

Determined by Eligible Basis

2.85%

$25,721,781 

$869,817 

RECOMMENDATION

Needed to Balance Sources & Uses
Requested by Applicant

6 years

40

Since the acquisition occurred in 2020, acquisition tax credits are calculated using the 3.07% applicable
percentage in place at that time. The Applicant's request for credits on the rehabilitation basis was revised to
reflect the 4.00% applicable percentage set by federal legislation passed at the end of 2020.

Equity Proceeds
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60%

# Beds # Units % Total Assisted MDL Income # Units % Total 2.00%
Eff -             0.0% 0 0 20% -               0.0% 3.00%

1 32          30.8% 32 0 30% -               0.0% 130%

2 56          53.8% 54 0 40% -               0.0% 100%

3 16          15.4% 14 0 50% -               0.0% 3.07%

4 -             0.0% 0 0 60% 104          100.0% 4.00%

5 -             0.0% 0 0 70% -               0.0% 815 sf

80% -               0.0%
MR -               0.0%

TOTAL 104        100.0% 100         -            TOTAL 104          100.0%

Type
Gross 
Rent Type

Gross 
Rent Type

Gross 
Rent

#
Units

#
Beds

#
Baths NRA

Gross
Rent

Utility 
Allow

Max Net 
Program 

Rent
Delta to

Max Rent psf
Net Rent 
per Unit

Total 
Monthly 

Rent

Total 
Monthly 

Rent
Rent per 

Unit
Rent 
psf

Delta 
to

Max Underwritten
Mrkt 

Analyst

TC 60% $750 MRB 60% $750 HAP $1,163 32 1 1.0 654 $1,163 $73 $1,090 $0 $1.67 $1,090 $34,880 $34,880 $1,090 $1.67 $0 $1,030 $1.57 $1,030

TC 60% $900 MRB 60% $900 HAP $1,464 54 2 1.5 841 $1,464 $104 $1,360 $0 $1.62 $1,360 $73,440 $73,440 $1,360 $1.62 $0 $1,230 $1.46 $1,230

TC 60% $900 MRB 60% $900 0 2 2 1.5 841 $900 $104 $796 ($5) $0.94 $791 $1,582 $1,592 $796 $0.95 $0 $1,230 $1.46 $1,230

TC 60% $1,039 MRB 60% $1,039 HAP $1,817 14 3 2.0 1,048 $1,817 $137 $1,680 $0 $1.60 $1,680 $23,520 $23,520 $1,680 $1.60 $0 $1,530 $1.46 $1,530

TC 60% $1,039 MRB 60% $1,039 0 2 3 2.0 1,048 $1,039 $137 $902 ($5) $0.86 $897 $1,794 $1,804 $902 $0.86 $0 $1,530 $1.46 $1,530

104 84,792 ($0) $1.59 $1,300 $135,216 $135,236 $1,300 $1.59 $0 $1,215 $1.49 $1,215

$1,622,592 $1,622,832

UNIT MIX

PROGRAM REGION:  10 Applicable Fraction

APP % Acquisition

APP % Construction

Average Unit Size

COUNTY:  Nueces

UNIT MIX / MONTHLY RENT SCHEDULE

APPLICABLE PROGRAM 
RENT

APPLICANT'S
PRO FORMA RENTS

TDHCA
PRO FORMA RENTS MARKET RENTS

Area Median Income $66,600

Expense Growth

Basis Adjust

PROGRAM RENT YEAR:  2020

UNIT MIX/RENT SCHEDULE
Oso Bay Apartments, Corpus Christi, TDHCA Bonds/4% HTC #20620

LOCATION DATA
CITY:  Corpus Christi

Pro Forma ASSUMPTIONS

Revenue Growth

UNIT DISTRIBUTION Average Income

ANNUAL POTENTIAL GROSS RENT:

TOTALS/AVERAGES:

MRB
RENT ASSISTED

UNITHTC
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% EGI Per SF Per Unit Amount Amount Per Unit Per SF % EGI % $

$1.59 $1,300 $1,622,592 $1,622,832 $1,300 $1.59 0.0% ($240)

$9.04 $11,280

$11.64 $14,532

$0.35 $432

$21.03 $24,960 $20.00 5.1% $1,284

$1,648,836 $1,647,792 0.1% $1,044

5.0% PGI (82,442)        (82,390)        5.0% PGI 0.1% (52)               

-                   -                   0.0% -                   

$1,566,394 $1,565,402 0.1% $992

$44,570 $429/Unit $56,959 $548 $58,481 $562 3.98% $0.74 $600 $62,368 $56,959 $548 $0.67 3.64% 9.5% 5,409           

$44,270 4.1% EGI $44,260 $426 $53,160 $511 4.00% $0.74 $602 $62,656 $62,616 $602 $0.74 4.00% 0.1% 40                

$132,761 $1,277/Unit $92,358 $888 $152,101 $1,463 8.00% $1.48 $1,206 $125,380 $125,380 $1,206 $1.48 8.01% 0.0% -               

$80,951 $778/Unit $34,509 $332 $98,317 $945 4.29% $0.79 $645 $67,130 $67,600 $650 $0.80 4.32% -0.7% (470)             

$32,542 $313/Unit $21,568 $207 $18,552 $178 1.28% $0.24 $193 $20,106 $21,568 $207 $0.25 1.38% -6.8% (1,462)          

Water, Sewer, & Trash  $82,400 $792/Unit $81,076 $780 $87,910 $845 4.89% $0.90 $737 $76,618 $81,076 $780 $0.96 5.18% -5.5% (4,458)          

$55,305 $0.65 /sf $122,384 $1,177 $83,493 $803 5.59% $1.03 $842 $87,528 $87,528 $842 $1.03 5.59% 0.0% -               

Property Tax 2.6209 $44,998 $433/Unit $71,015 $683 $37,608 $362 5.22% $0.96 $786 $81,725 $71,015 $683 $0.84 4.54% 15.1% 10,710         

$0 1.99% $0.37 $300 $31,200 $31,200 $300 $0.37 1.99% 0.0% -               

$0 1.69% $0.31 $255 $26,498 $26,498 $255 $0.31 1.69% 0.0% -               

$0 0.27% $0.05 $40 $4,160 $4,160 $40 $0.05 0.27% 0.0% -               

$0 0.17% $0.03 $25 $2,600 $2,600 $25 $0.03 0.17% 0.0% -               

$0 0.32% $0.06 $48 $5,000 $5,000 $48 $0.06 0.32% 0.0% -               

41.69% $7.70 $6,279 652,970$   $643,200 $6,185 $7.59 41.09% 1.5% 9,770$         

NET OPERATING INCOME ("NOI") 58.31% $10.77 $8,783 $913,425 $922,202 $8,867 $10.88 58.91% -1.0% (8,778)$        

$3,381/Unit $3,390/Unit

EFFECTIVE GROSS INCOME

POTENTIAL GROSS INCOME

TOTAL EXPENSES

TDHCA Bond Compliance Fee

Reserve for Replacements

General & Administrative

Management

Payroll & Payroll Tax

Repairs & Maintenance

Electric/Gas

(@ 100%)

TDHCA Compliance fees ($40/HTC unit)

Supportive Services

CONTROLLABLE EXPENSES

Bond Trustee Fees

STABILIZED PRO FORMA

Oso Bay Apartments, Corpus Christi, TDHCA Bonds/4% HTC #20620

POTENTIAL GROSS RENT

Tenant Charges

Total Secondary Income

Application Fees

NSF and Late Fees

Property Insurance

VARIANCE

Database

STABILIZED FIRST YEAR PRO FORMA
COMPARABLES

  Vacancy & Collection Loss

  Rental Concessions

APPLICANT TDHCA

T-12 COMPS
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Fee UW App DCR LTC

0.35% 1.24 1.23 741,422         2.85% 40 40 $16,310,000 $16,310,000 40 40 2.85% $740,919 1.23 63.4%

$741,422 $16,310,000 $16,310,000 $740,919 1.23 63.4%

NET CASH FLOW $180,780 $172,003 APPLICANT NET OPERATING INCOME $913,425 $172,506

LIHTC Equity 31.6% $869,817 0.935 $8,131,976 $8,131,976 $0.935 $869,817 31.6% $8,364
Deferred Developer Fees 4.6% $1,179,344 $1,179,147 4.6% $2,956,388

0.4% $100,460 $100,658 0.4%
0.0% $0 0.0%

36.6% $9,411,780 $9,411,781 36.6%

$25,721,780 $25,721,781 $2,825,337

Acquisition
New Const.

Rehab
New Const.

Rehab Acquisition

$760,000 $760,000 0.0% $0

$12,440,000 $12,440,000 $12,440,000 $12,440,000 0.0% $0

$62,344 $62,344 $0

$0 $0 0.0% $0

$288,893 $288,893 $344,660 $344,660 -16.2% ($55,767)

$12,000 $12,000 $12,000 $12,000 0.0% $0

$4,795,106 $56.55 /sf $46,107/Unit $4,795,106 4,739,340 $45,571/Unit $55.89 /sf $4,739,340 1.2% $55,766

$509,600 10.00% 10.00% $509,600 $509,600 10.00% 10.00% $509,600 0.0% $0

$784,784 14.00% 14.00% $784,784 $784,784 14.00% 14.00% $784,784 0.0% $0

41,500 $523,100 $1,103,727 $1,103,727 $523,100 $41,500 0.0% $0

125,000 $189,268 $1,538,939 $1,538,939 $189,268 $125,000 0.0% $0

$1,890,975 $1,065,413 15.00% 15.13% $2,956,388 $2,956,388 15.13% 15.00% $1,065,413 $1,890,975 0.0% $0

$470,000 $470,000 0.0% $0

$14,497,475 $8,168,165 $25,721,781 $25,721,781 $8,168,165 $14,497,475 0.0% $0

$0 $0

$0 $0

$0 $0

$0

$0 ($0) ($0)

$0

$14,497,475 $8,168,164 $25,721,781 $25,721,781 $8,168,165 $14,497,475 0.0% ($0)

$10,613 / Unit

4 Months

% $

DEVELOPMENT COST / ITEMIZED BASIS

Eligible Basis

Total Costs

Eligible Basis

Total Costs

TDHCA COST / BASIS ITEMS

Financing Cost

Developer Fee

Applicant Request
Allocation Method

Credit
Price

TOTAL DEBT SERVICE

AmountAmount

(40% Deferred) (40% Deferred) Total Developer Fee:

15-Yr Cash Flow after Deferred Fee:TOTAL CAPITALIZATION 

$7,308 / Unit

COST VARIANCE

$3,314 / Unit

$119,615 / Unit

$ / Unit

$119,615 / Unit

Closing costs & acq. legal fees

$7,308 / Unit

$ / Unit

$10,613 / Unit

$2,778 / UnitSite Work

Building Acquisition

Building Cost
$115 / Unit

$247,325/unit

TOTAL HOUSING DEVELOPMENT COSTS BASED ON 3RD PARTY SCR/CNA

Contractor's Fee

Reserves

Reserves

Contingency

Site Amenities

$247,325 / Unit

4 Months

$247,325 / Unit

$14,797 / Unit $14,797 / Unit

ADJUSTED BASIS / COST

$25,721,781

$247,325/unit

$115 / Unit

CAPITALIZATION / TOTAL DEVELOPMENT BUDGET / ITEMIZED BASIS

DEBT / GRANT SOURCES

AS UNDERWRITTEN DEBT/GRANT STRUCTURE

Cumulative

Pmt

Cumulative DCR

Rate Amort Term Principal Principal Term Amort Rate Pmt

APPLICANT'S PROPOSED DEBT/GRANT STRUCTURE

DEBT (Must Pay)

Oso Bay Apartments, Corpus Christi, TDHCA Bonds/4% HTC #20620

EQUITY / DEFERRED FEES

EQUITY SOURCES

CASH FLOW DEBT / GRANTS

NET CASH FLOW

% Cost

AS UNDERWRITTEN EQUITY STRUCTURE

Annual Credit

APPLICANT'S PROPOSED EQUITY STRUCTURE

Annual Credits 
per Unit

Credit
Price% Cost

Annual 
Credit

TOTAL DEBT / GRANT SOURCES

Land Acquisition

Contingency

Acquisition Cost

TOTAL HOUSING DEVELOPMENT COST (UNADJUSTED BASIS)

Off-Sites

Developer Fee

Contractor Fees
Soft Costs

Financing

Regions

Vitus Development IV, LLC

TOTAL EQUITY SOURCES

DESCRIPTION

Income From Operations

Regions

Additional (Excess) Funds Req'd 

APPLICANT COST / BASIS ITEMS
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TOTAL ADJUSTED BASIS

TOTAL QUALIFIED BASIS

Credit Price $0.9349

Credits Proceeds

---- ----

---- ----

$0 $0

Applicant TDHCA

Applicant TDHCA 66.6% 66.6%

$760,000 $760,000

$20,248,379 $20,248,379 $6,991,621 $6,991,621

$21,008,379 $21,008,379 33.3% 33.3%

Oso Bay Apartments, Corpus Christi, TDHCA Bonds/4% HTC #20620

$0 

$14,497,475 

$0 

TDHCA

$14,497,475 $10,618,614 

Construction
Rehabilitation

$14,497,475 $10,618,614

$8,168,165 $14,497,475 $14,497,475 

Construction
Rehabilitation

130%

100.00% 100.00%

$8,168,165 

CREDIT CALCULATION ON QUALIFIED BASIS

CAPITALIZATION / DEVELOPMENT COST BUDGET / ITEMIZED BASIS ITEMS

$8,168,164 

Acquisition

Applicant

3.07%

FINAL ANNUAL LIHTC ALLOCATION

Variance to Request

----

----

$869,817

$9,311,123

Credit Allocation

$869,817

$8,131,976

4.00%

$424,745 $445,072

4.00%

$424,745

Proceeds

$14,497,475 

$14,497,475

Applicant Request

CREDITS ON QUALIFIED BASIS

Method

3.07%

130%

$0 $0 

$8,168,164 

High Cost Area Adjustment  

$14,497,475 $10,618,614

Deduction of Federal Grants

ADJUSTED BASIS

TOTAL ELIGIBLE BASIS

Acquisition

100.00%

$445,072

$10,618,614

ANNUAL CREDIT ON BASIS

Land Cost

$8,131,976

50% Test for Bond Financing for 4% Tax Credits

Tax-Exempt Bond Amount

Depreciable Bldg Cost

Aggregate Basis for 50% Test

Percent Financed by 
Tax-Exempt Bonds

amount aggregate basis can 
increase before 50% test fails

$14,000,000

$995,942

$869,817

Eligible Basis

Needed to Fill Gap

Applicable Percentage  

Applicable Fraction  

Annual Credits
$869,817

ANNUAL CREDIT CALCULATION BASED 
ON TDHCA BASIS

$869,817

100.00%
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Growth 
Rate Year 1 Year 2 Year 3 Year 4 Year 5 Year 10 Year 15 Year 20 Year 25 Year 30 Year 35 Year 40

EFFECTIVE GROSS INCOME 2.00% $1,566,394 $1,597,722 $1,629,677 $1,662,270 $1,695,515 $1,871,986 $2,066,824 $2,281,941 $2,519,447 $2,781,673 $3,071,192 $3,390,844
TOTAL EXPENSES 3.00% $652,970 $671,932 $691,451 $711,543 $732,224 $845,105 $975,576 $1,126,396 $1,300,764 $1,502,380 $1,735,529 $2,005,173
NET OPERATING INCOME ("NOI") $913,425 $925,790 $938,226 $950,727 $963,291 $1,026,881 $1,091,248 $1,155,544 $1,218,683 $1,279,293 $1,335,663 $1,385,670

EXPENSE/INCOME RATIO 41.7% 42.1% 42.4% 42.8% 43.2% 45.1% 47.2% 49.4% 51.6% 54.0% 56.5% 59.1%

MUST -PAY DEBT SERVICE

TOTAL DEBT SERVICE $740,919 $740,142 $739,343 $738,521 $737,675 $733,066 $727,751 $721,623 $714,557 $706,411 $697,019 $686,191
DEBT COVERAGE RATIO 1.23 1.25 1.27 1.29 1.31 1.40 1.50 1.60 1.71 1.81 1.92 2.02

ANNUAL CASH FLOW $172,506 $185,648 $198,882 $212,206 $225,616 $293,815 $363,498 $433,922 $504,125 $572,882 $638,643 $699,480

Deferred Developer Fee Balance $1,006,641 $820,994 $622,111 $409,905 $184,289 $0 $0 $0 $0 $0 $0 $0
CUMULATIVE NET CASH FLOW $0 $0 $0 $0 $0 $1,147,672 $2,825,337 $4,853,976 $7,234,507 $9,962,264 $13,025,511 $16,403,647

Long-Term Pro Forma

Oso Bay Apartments, Corpus Christi, TDHCA Bonds/4% HTC #20620
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20620 Osu Bay Apartments PMA Map

Disclaimer: This map is not a survey. Boundaries, distance and scale are approximate only.
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Texas Department of Housing & Community 
 

Moderator: Teresa Morales 
December 3, 2020 

2:57 pm CT 
 

 

Operator: This conference is being recorded. 

 

Woman 1: This is the AT&T Operator. Your recorder has been added to the call. 

 

Teresa Morales: Good afternoon. This is Teresa Morales with the Texas Department of 

Housing & Community Affairs and this is the conference call for the Public 

Hearing with respect to Oso Bay Apartments. We’ll give folks another few 

minutes to dial in. We’ll get started in about another minute or so. 

 

 Good afternoon. This is Teresa Morales with the Texas Department of 

Housing & Community Affairs. And the purpose of this conference call is to 

conduct a Public Hearing for the Proposed Oso Bay Apartments. To give you 

some idea as far as format goes, there is a brief speech that I will need to read 

for purposes of meeting the Internal Revenue Code. And then at the 

conclusion of that speech, I will open up the lines for anyone who wishes to 

make public comment with respect to this proposed development. 

 

 I would now like to proceed with the Public Hearing. Let the record show that 

it is 3:02 pm on Thursday, December 3, 2020 and we are conducting a Public 
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Hearing on behalf of the Texas Department of Housing & Community Affairs 

with respect to an issue of a tax-exempt, multi-family revenue bond for a 

residential rental community. This hearing is required by the Internal Revenue 

Code. The sole purpose of this hearing is to provide a reasonable opportunity 

for interested individuals to express their views regarding the development 

and the proposed bond issue. 

 

 No decisions regarding the development will be made at this hearing. The 

Department’s Board is scheduled to meet to consider the transaction on 

January 14, 2021. In addition to providing your comments at this hearing, the 

public is also invited to provide comment directly to the Board at any of their 

meetings. 

 

 The bonds will be issued as tax-exempt, multi-family revenue bonds in the 

aggregate principal amount not to exceed $14 million and taxable bonds, if 

necessary, in an amount to be determined and issued in one or more series by 

the Texas Department of Housing & Community Affairs, the issuer. The 

proceeds of the bonds will be loaned to Oso Bay Apartments, LLC or a related 

person or affiliate entity thereof to finance a portion of the cost of acquiring, 

rehabbing, and equipping a multi-family rental housing community described 

as follows: 

 

 A 104-unit multi-family residential rental development to be located on 

approximately 6.99 acres of land located at 7502 McArdle Road, Corpus 

Christi, Nueces County, Texas 78412. The proposed multi-family rental 

housing community will be initially owned and operated by the borrower or a 

related person or affiliate thereof.  

 

 I would not like to open the lines for public comment. If there is anyone who 

would like to make… 
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Operator: All participants are now in listen-only mode. 

 

 All participants are now in interactive talk mode. 

 

Teresa Morales: The lines are now open if there is anyone who would like to make a public 

comment with respect to the proposed Oso Bay Apartments. This would be 

your opportunity to do so. Let the record show that there is no one who wishes 

to provide any public comment with respect to the proposed development. 

Therefore, the meeting is now adjourned, and the time is 3:05 pm. Thank you. 

 

Operator: We’re sorry, your conference is ending now. Please hang up. 

 

 

 

END 
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BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

JANUARY 14, 2021 

 
Presentation, discussion, and possible action regarding the issuance of Determination Notices for 4% 
Housing Tax Credit Applications 
 

RECOMMENDED ACTION 
 

WHEREAS, two applications as further detailed below were submitted to the Department 
for consideration of a Determination Notice of 4% Housing Tax Credits;  
 
WHEREAS, the Executive Award and Review Advisory Committee (EARAC) considered the 
program requirements, underwriting requirements and compliance history associated 
with each application listed herein; and 
 
WHEREAS, EARAC recommends each of the two applications for an award of 4% Housing 
Tax Credits, in the specific amounts noted herein, and subject to any underwriting 
conditions as noted in the Real Estate Analysis Report and any compliance conditions as 
reflected in Exhibit A, as applicable;  
 
NOW, therefore, it is hereby 
 
RESOLVED, that the issuance of Determination Notices in the respective amounts for each 
of the applications listed herein, subject to underwriting conditions as found in the Real 
Estate Analysis report posted to the Department’s website, and subject to any EARAC 
conditions as reflected in Exhibit A, is hereby approved in the form presented at this 
meeting. 
 

BACKGROUND 
 

The 4% Housing Tax Credit (HTC) program is considered a non-competitive program in that there is not 
a specific ceiling amount of HTCs that can be issued each year.  Rather, the ceiling amount of HTCs that 
can possibly be issued is limited by the amount of Private Activity Bond volume cap available. The Texas 
Bond Review Board (BRB) administers the Private Activity Bond program for the State of Texas, and for 
the 2020 calendar year, the state received approximately $3 billion in Private Activity Bond authority, of 
which approximately $800 million is reserved for multifamily housing until August 15th of each year.  
After such date, there may be more Private Activity Bond volume cap that goes towards multifamily 
housing.   The collapse occurred on August 17, 2020 (given that the 15th was a weekend), and there was 
approximately $1.5 billion in applications requesting volume cap, with approximately $1.3 billion of 
those requests being for multifamily.  There was approximately $370 million in unreserved volume cap 
that collapsed, leaving approximately $900 million unreserved and waiting for volume cap to be released 
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through currently reserved applications that were withdrawn.  The last day to issue a reservation for the 
2020 program year was November 15th and there was approximately $135M in multifamily requests that 
were not reserved.    
 
Individual projects receive a Certification of Reservation (Reservation) from the BRB that allows for a 
statutory 180-day closing timeline.  For those projects seeking 4% HTCs (as the majority of them do), 
they must complete the Department’s review process, the bond issuer’s process, and the Attorney 
General’s process in order to close within the prescribed timeframe. The Department accepts 
applications on a monthly basis throughout the year. The year from which the Reservation is issued is 
what determines the Qualified Allocation Plan (QAP) to which the application must adhere.  Included in 
this Board presentation as Exhibit B is a list of the 4% HTC applications staff has processed thus far for 
2020.  The list reflects all applications received and includes a column that denotes the applications’ 
status, specifically, those that have already closed, have been approved by the Board, are active and 
currently under review, and those that are pre-applications that will utilize the Department as the bond 
issuer and an HTC application will be forthcoming.   
 
Moreover, Exhibit C is a list of 4% HTC applications that have been submitted thus far for 2021 and reflect 
Reservations that will be coming from the 2021 Private Activity Bond ceiling and are those applications 
that participated in the 2021 Bond Lottery and will be receiving Reservations in January.   
 
The Reservations from the BRB for the developments described herein were issued under the Priority 3 
designation unless noted otherwise, which does not have a prescribed restriction on the percentage of 
Area Median Family Income (AMFI) that must be served (beyond the federal requirement).  The AMFI 
levels proposed to be served for each of the projects are indicated below in their respective summaries. 
 
20493 The Ridge at Lancaster 
 
The development entails the new construction of 300 units for the general population to be located at 
5703 South Lancaster Road in Dallas, Dallas County.  The City of Dallas Housing Finance Corporation is 
serving as the bond issuer.  The income averaging minimum set-aside has been elected and the 
application reflects that 270 of the units will be rent and income restricted at 60% of AMFI and 30 units 
will be leased at market rate.  While the application was initially submitted with 100% of the units at 
60% of AMFI, the applicant notified the Department that the market rate units were added as a condition 
of the zoning approval, which was received from the City of Dallas on October 28, 2020.   
 
Recommended HTC Amount: $2,707,319 
 
   
20703 Cove in Odessa 
 
Cove in Odessa is a proposed new construction of 200 units to serve the elderly population, as defined 
by HUD as one individual in the household 62 years of age or older, but including otherwise qualified 
households with children, located on the northeast side of San Antonio Street and Brownstone Road in 
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Odessa, Midland County.  The income averaging minimum set-aside has been elected and the application 
reflects that ten units will be rent and income restricted at 30% of AMFI, ten units will be rent and income 
restricted at 40% of AMFI, 20 units will be rent and income restricted at 50% of AMFI, 140 units will be 
rent and income restricted at 60% of AMFI, and 20 units will be rent and income restricted at 70% of 
AMFI.  The Odessa Housing Finance Corporation is serving as the bond issuer.   
 
Recommended HTC Amount: $1,598,402 
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EXHIBIT A 

Previous Participation Results 
 

Application 
Number 

Development 
Name 

Category  PPR Conditions 

20493 The Ridge at 
Lancaster 2 N/A 

20703 Cove in Odessa 1 N/A 
 



20493 The Ridge at Lancaster - Application Summary REAL ESTATE ANALYSIS DIVISION
January 7, 2021

TDHCA Program Request Recommended

LDG Development, LLC 
Justin Hartz

Jason Trevino
Dallas Housing Finance Corporation

City / County Dallas / Dallas

Population General 0 $0 0.00%

Region/Area 3 / Urban
0 Amount
0 $0

AmortRate
0.00%

0

0

PROPERTY IDENTIFICATION RECOMMENDATION KEY PRINCIPALS / SPONSOR
Application # 20493
Development The Ridge at Lancaster $2,707,319 $9,024/Unit $0.87

0 0

Term Lien

0 0

0 0

INCOME DISTRIBUTION

Set-Aside General
Activity New Construction Related Parties 

0.00% 0 0 00 $0

0 $0 Contractor - Yes Seller - No

TYPICAL BUILDING ELEVATION/PHOTO UNIT DISTRIBUTION

0.00% 0

Eff -            0%
30% -            0%

# Beds # Units % Total Income # Units % Total
20% -            0%

2 120       40%
50% -            0%

1 48         16%
40% -            0%

4 24         8%

MR 30         10%

3 108       36%
60% 270       90%
70% -            0%
80% -            0%

PRO FORMA FEASIBILITY INDICATORS
Pro Forma Underwritten Applicant's Pro Forma
Debt Coverage 1.15 Expense Ratio 34.9%

TOTAL 300 100% TOTAL 300 100%

Property Taxes Exempt Exemption/PILOT 100%
Total Expense $4,588/unit Controllable $3,275/unit

Breakeven Occ. 84.6% Breakeven Rent $1,064
Average Rent $1,166 B/E Rent Margin $102

Dominant Unit Cap. Rate 24% 3 BR/60% 96
Premiums (↑60% Rents) Yes $66/Avg.

Multifamily Direct Loan (Deferred Forgivable)

SITE PLAN MARKET FEASIBILITY INDICATORS
Gross Capture Rate (10% Maximum) 6.0%
Highest Unit Capture Rate 24% 3 BR/60% 96

Avg. Unit Size 1,162 SF Density 14.6/acre

Acquisition $11K/unit $3,200K

Rent Assisted Units  N/A 
DEVELOPMENT COST SUMMARY

Costs Underwritten Applicant's Costs

Total Cost $225K/unit $67,546K
Developer Fee $7,548K (21% Deferred) Paid Year: 5

Building Cost $79.00/SF $92K/unit $27,537K
Hard Cost $125K/unit $37,353K

Contractor Fee $4,891K 30% Boost Yes

LIHTC (4% Credit) $2,707,319
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▫
▫
0

▫

▫

0
0
0
0

84.6%% Financed with Tax-Exempt Bonds

AREA MAP

Source AmountRateTerm Rate DCR
CASH FLOW DEBT / GRANT FUNDS

Source Amount DCRTerm
EQUITY / DEFERRED FEES
Source

DEBT (Must Pay)

30/35Citi
Amount

$43,677,0003.80% 1.12 0 x Enterprise

0
0
0

WEAKNESSES/RISKS
Feasibility dependent on 3.5% Management Fee

Feasibility dependent on Property Tax Exemption

RISK PROFILE
STRENGTHS/MITIGATING FACTORS

Experienced Developer
Overall Feasibility Indicators
0

BRB Priority Priority 3

0

0

Issuer   Dallas Housing Finance Corporation
Expiration Date 2/14/2021
Bond Amount $50,000,000

Should any terms of the proposed capital structure change or if there are material changes to the overall development plan or costs, the analysis must be re-evaluated and adjustment to the 
credit allocation and/or terms of other TDHCA funds may be warranted.

BOND RESERVATION / ISSUER AERIAL PHOTOGRAPH(s)

0
0

0 x
x
x
x

LDG Multifamily, LLC
0
0
0

$0
$0
$0
$0

0.00
0.00
0.00
0.00

0

x
x

$25,168,802
$42,377,000

$0
$0
$0
$0
$0

$1,615,128
0.00
0.00

$23,553,674

$0

TOTAL EQUITY SOURCES
TOTAL DEBT SOURCES

TOTAL CAPITALIZATIONCASH FLOW DEBT / GRANTS

0.00
0.00
0.000 0

0 0
0

0
0 x

$42,377,000

Bond Structure

x0
0

Private Placement

$67,545,802TOTAL DEBT (Must Pay)

CONDITIONS
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20703 Cove in Odessa - Application Summary REAL ESTATE ANALYSIS DIVISION
January 7, 2021

TDHCA Program Request Recommended Cardinal MF, LLC
Bryan Brown

Odessa Housing Finance Corporation
Jill Miller

Streamline Advisory Partners - Consultant

City / County Odessa / Midland

Population Elderly Preference 0 $0 0.00%

Region/Area 12 / Urban
0 Amount
0 $0

AmortRate
0.00%

0

0

PROPERTY IDENTIFICATION RECOMMENDATION KEY PRINCIPALS / SPONSOR
Application # 20703
Development Cove in Odessa $1,605,578 $7,992/Unit $0.82

0 0

Term Lien

0 0

0 0

INCOME DISTRIBUTION

Set-Aside General
Activity New Construction Related Parties 

0.00% 0 0 00 $0

0 $0 Contractor - No Seller - Yes

TYPICAL BUILDING ELEVATION/PHOTO UNIT DISTRIBUTION

0.00% 0

Eff -            0%
30% 10         5%

# Beds # Units % Total Income # Units % Total
20% -            0%

2 44         22%
50% 20         10%

1 156       78%
40% 10         5%

4 -            0%

MR -            0%

3 -            0%
60% 140       70%
70% 20         10%
80% -            0%

PRO FORMA FEASIBILITY INDICATORS
Pro Forma Underwritten TDHCA's Pro Forma
Debt Coverage 1.15 Expense Ratio 45.3%

TOTAL 200 100% TOTAL 200 100%

Property Taxes Exempt Exemption/PILOT 100%
Total Expense $4,812/unit Controllable $3,568/unit

Breakeven Occ. 85.8% Breakeven Rent $877
Average Rent $947 B/E Rent Margin $70

Dominant Unit Cap. Rate 10% 1 BR/60% 131
Premiums (↑60% Rents) N/A N/A

Multifamily Direct Loan (Deferred Forgivable)

SITE PLAN MARKET FEASIBILITY INDICATORS
Gross Capture Rate (10% Maximum) 3.4%
Highest Unit Capture Rate 10% 1 BR/60% 131

Avg. Unit Size 797 SF Density 20.9/acre

Acquisition $09K/unit $1,800K

Rent Assisted Units  N/A 
DEVELOPMENT COST SUMMARY

Costs Underwritten Applicant's Costs

Total Cost $173K/unit $34,667K
Developer Fee $4,027K (17% Deferred) Paid Year: 4

Building Cost $105.58/SF $84K/unit $16,840K
Hard Cost $105K/unit $20,942K

Contractor Fee $2,526K 30% Boost Yes

LIHTC (4% Credit) $1,598,402
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68.0%% Financed with Tax-Exempt Bonds

AREA MAP

Source AmountRateTerm Rate DCR
CASH FLOW DEBT / GRANT FUNDS

Source Amount DCRTerm
EQUITY / DEFERRED FEES

Source
DEBT (Must Pay)

0 x Affordable Housing Partners, Inc.Gershman Investment Corp.
Amount

$21,470,8263.40% 1.12

0
0
0

WEAKNESSES/RISKS
Many affordable units under construction in Midland 
area; market risk in Midland
Large PMA; assumes demand from lower income 
Ector County

RISK PROFILE
STRENGTHS/MITIGATING FACTORS

Low expense ratio/tax exemption
Overall Feasibility Indicators
Range of qualifying incomes

BRB Priority 3

040/40

1.15 DCR

Issuer Odessa Housing Finance Corp.
Expiration Date 2/28/2021
Bond Amount $30,000,000

Should any terms of the proposed capital structure change or if there are material changes to the overall development plan or costs, the analysis must be re-evaluated and adjustment to the credit 
allocation and/or terms of other TDHCA funds may be warranted.

BOND RESERVATION / ISSUER AERIAL PHOTOGRAPH(s)

Receipt and acceptance by Cost Certification:
Certification that the boundary easement with respect to proposed building locations to ensure siting of structures complies with HUD MAP guidelines.

0
0

0 x
x
x
x

Deferred Developer Fee
0
0
0

$0
$0
$0
$0

0.00
0.00
0.00
0.00

0

x
x

$13,795,765
$20,870,826

$0
$0
$0
$0
$0

$691,490
0.00
0.00

$13,104,275

$0

TOTAL EQUITY SOURCES
TOTAL DEBT SOURCES

TOTAL CAPITALIZATIONCASH FLOW DEBT / GRANTS

0.00
0.00
0.000 0

0 0
0

0
0 x

$20,870,826

Bond Structure

x0
0

FHA 221(d)(4)

$34,666,591TOTAL DEBT (Must Pay)

CONDITIONS
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TDHCA #
Previous 
TDHCA #

Development Name
Development 

City
Board Meeting Date 

(MM/DD/YYYY)
Application 

Status
Total Units

Total Low-
Income Units

 Bond Reservation 
Amount 

 Requested HTC 
Amount 

 Recommend HTC 
Amount 

20451 19440 Ventura at Parmer Lane Austin ETJ 10/10/2019 Closed 216 216 34,000,000$                          2,189,841$             2,189,841$             
20600 Oaks on Clark San Antonio 4/23/2020 Closed 80 80 12,000,000$                          607,290$                 597,284$                
20605 19608 Reserve at San Marcos San Marcos 3/26/2020 Closed 376 320 41,000,000$                          1,857,733$             1,857,733$             
20448 18458; 19431 Scharbauer Flats Midland 2/20/2020 Closed 300 300 40,000,000$                          2,895,615$             2,895,615$             
20410 Traders Flats San Antonio 5/21/2020 Closed 324 324 38,000,000$                          1,863,629$             1,863,629$             
20465 19428 Riverstone San Marcos 11/7/2019 Closed 336 336 50,000,000$                          2,349,942$             2,349,942$             
20414 The Arbor at Wayforest Houston 3/26/2020 Closed 192 192 20,000,000$                          1,262,807$             1,262,807$             
20420 Pan American San Antonio 4/23/2020 Closed 100 100 15,000,000$                          674,355$                 674,355$                
20429 19452 Las Palmas La Feria 1/16/2020 Closed 36 35 $39,120,000 (portfolio) 87,983$                   87,983$                   
20422 19445 Brush Country Cottages Dilley 1/16/2020 Closed 28 28 - 89,069$                   89,069$                   
20423 19446 Chula Vista San Diego 1/16/2020 Closed 44 44 - 149,982$                 149,982$                
20424 19447 Cielo Lindo Edcouch 1/16/2020 Closed 34 34 - 101,022$                 101,022$                
20425 19448 La Estancia Sebastian 1/16/2020 Closed 32 32 - 101,210$                 101,210$                
20426 19449 La Posada I & II Ela 1/16/2020 Closed 74 74 - 208,076$                 208,076$                
20427 19450 La Reina La Villa 1/16/2020 Closed 30 30 - 65,586$                   65,586$                   
20428 19451 La Sombra Donna 1/16/2020 Closed 50 50 - 118,354$                 118,354$                
20430 19453 Leuty Avenue Justin 1/16/2020 Closed 24 24 - 80,261$                   80,261$                   
20432 19455 Los Naranjos Alton 1/16/2020 Closed 30 30 - 67,810$                   67,810$                   
20433 19456 Oak Haven Donna 1/16/2020 Closed 24 24 - 63,090$                   63,090$                   
20434 19457 Raintree Alamo 1/16/2020 Closed 32 32 - 82,925$                   82,925$                   
20435 19458 Seagraves Gardens Seagraves 1/16/2020 Closed 32 32 - 91,709$                   91,709$                   
20436 19459 Silver Trail Menard 1/16/2020 Closed 24 24 - 67,091$                   67,091$                   
20437 19460 The Village Tomball 1/16/2020 Closed 64 64 - 172,768$                 172,768$                
20438 19461 Valley View Valley View 1/16/2020 Closed 24 24 - 78,834$                   78,834$                   
20439 19462 Villa Vallarta Rio Grande City 1/16/2020 Closed 40 40 - 122,529$                 122,529$                
20440 19463 Vista Verde Cotulla 1/16/2020 Closed 24 24 - 82,514$                   82,514$                   
20441 19464 Willowick Gainesville 1/16/2020 Closed 60 60 - 171,018$                 171,018$                
20442 19465 Windmill Giddings 1/16/2020 Closed 28 28 - 77,926$                   77,926$                   
20443 19466 Windwood I & II Kingsland 1/16/2020 Closed 68 68 - 151,618$                 151,618$                
20407 New Hope Housing Avenue J Houston 2/20/2020 Closed 100 100 23,000,000$                          1,290,647$             1,290,467$             
20401 Palladium Port Aransas Port Aransas 4/23/2020 Closed 183 165 19,000,000$                          1,155,074$             1,155,074$             
20408 Vi Collina Austin 4/23/2020 Closed 170 170 24,000,000$                          1,340,220$             1,340,220$             
20611 20402 333 Holly The Woodlands 5/21/2020 Closed 332 332 36,800,000$                          2,484,301$             2,484,301$             
20612 20403 The Pines The Woodlands 5/21/2020 Closed 152 152 22,000,000$                          1,469,273$             1,469,273$             
20604 19468 The Walzem San Antonio 5/21/2020 Closed 200 200 20,000,000$                          1,326,147$             1,280,892$             
20603 19612 Scott Street Lofts Houston 5/21/2020 Closed 123 98 18,000,000$                          741,693$                 711,964$                
20416 The Estates at Owen Tech Austin 5/21/2020 Closed 174 174 20,000,000$                          1,213,610$             1,213,610$             
20409 Mckinney Flats McKinney 3/26/2020 Closed 205 205 32,000,000$                          1,393,849$             1,393,849$             
20404 Tampico Apartments San Antonio 3/26/2020 Closed 200 136 23,000,000$                          739,670$                 739,670$                
20418 Park at 38 Thirty San Antonio 3/26/2020 Closed 196 196 25,000,000$                          1,027,837$             1,027,837$             
20412 1604 Lofts Apartments San Antonio 5/21/2020 Closed 324 324 38,000,000$                          1,895,702$             1,895,702$             
20452 Enclave at Lake Pointe Houston 6/25/2020 Closed 132 132 14,200,000$                          723,725$                 723,725$                
20458 Kinwood Apartments McKinney 6/25/2020 Closed 200 200 30,000,000$                          1,245,289$             1,240,383$             
20405 Gala at Fate Fate 5/21/2020 Closed 185 185 25,000,000$                          1,166,285$             1,166,285$             
20421 19442 Richcrest Apartments Houston 3/26/2020 Closed 288 286 30,000,000$                          1,974,441$             1,974,441$             
20456 The Hollows Channelview CDP 7/23/2020 Closed 192 192 20,000,000$                          1,043,287$             1,043,287$             
20461 Cascade at Onion Creek Austin 6/25/2020 Closed 264 264 35,000,000$                          1,431,091$             1,422,168$             
20609 Pecan Grove Seguin 7/23/2020 Closed 198 198 26,000,000$                          1,353,160$             1,353,160$             
20447 19472 Franklin Park Austin 5/21/2020 Closed 163 163 15,000,000$                          737,361$                 737,361$                
20450 Mira Vista San Antonio 5/21/2020 Closed 312 312 28,000,000$                          1,783,385$             1,783,385$             
20419 Woodway Village Austin 6/25/2020 Closed 160 160 30,000,000$                          1,196,513$             1,168,103$             
20457 Pinewood Apartments Houston 6/25/2020 Closed 240 240 30,000,000$                          1,174,359$             1,106,302$             
20459 Spring Villas Austin 6/25/2020 Closed 304 302 45,000,000$                          2,295,642$             2,295,524$             
20602 03438 The Vermillion Houston 7/23/2020 Closed 260 260 29,000,000$                          1,372,549$             1,375,437$             
20467 Greenline North San Antonio 7/23/2020 Closed 292 292 50,000,000$                          1,930,015$             1,930,015$             
20466 Blue Water Gardens Hereford 9/3/2020 Closed 132 132 16,750,000$                          738,553$                 738,553$                
TBD 19438 Legacy Senior Round Rock 11/7/2019 Closed 157 157 20,000,000$                          732,029$                 732,029$                
TBD 18456; 19470 Jackie Robinson Apartments El Paso 12/12/2019 Closed 186 186 30,000,000$                          1,290,195$             1,290,195$             

20601 19611 Granada Terrace Apartments Houston 4/23/2020 Closed 156 156 12,000,000$                          882,061$                 882,061$                
20415 Avenue on 34th Apartments Houston 9/3/2020 Closed 70 56 12,000,000$                          333,845$                 333,845$                
20478 Vera at Odessa Odessa 9/3/2020 Closed 288 288 35,000,000$                          1,389,149$             1,389,149$             
20606 19610 Fish Pond at Corpus Christi Corpus Christi 9/3/2020 Closed 112 111 10,000,000$                          682,849$                 682,849$                
20471 Northwood Houston ETJ 7/23/2020 Closed 288 288 40,000,000$                          2,378,498$             2,378,498$             
20411 Kitty Hawk Flats Apartments San Antonio 9/3/2020 Closed 239 239 28,000,000$                          1,359,994$             1,359,994$             
20454 South Terrace Waco 9/3/2020 Closed 250 250 25,000,000$                          1,452,219$             1,445,826$             
20475 Northview Apartments San Antonio 9/3/2020 Closed 156 156 25,000,000$                          1,270,215$             1,270,215$             
20483 02412 Shady Oaks Fort Worth 9/3/2020 Closed 138 138 15,000,000$                          654,862$                 654,862$                
20480 Bridge at Turtle Creek Austin 10/8/2020 Closed 307 307 44,000,000$                          2,332,344$             2,332,344$             
20449 19469 EMLI at Pecan Creek Aubrey 4/23/2020 Closed 254 254 30,000,000$                          1,484,333$             1,413,138$             
20613 Riverside Senior Fort Worth 12/10/2020 Closed 264 264 40,000,000$                          1,913,049$             1,913,049$             
20400 Palladium West Francis Midland 5/21/2020 Closed 240 188 25,000,000$                          1,596,885$             1,596,885$             
20406 Gala at Central Park Apartments Hurst 6/25/2020 Closed 94 94 15,000,000$                          486,783$                 486,783$                
20474 Canyon Pass San Antonio 10/8/2020 Closed 264 264 35,000,000$                          2,003,601$             2,003,601$             
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20460 18423; 19400 Villas del San Xavier San Marcos 12/12/2019 Approved 156 156 25,000,000$                          1,059,750$             1,059,750$             
20455 Redwood San Marcos 10/8/2020 Approved 296 296 50,000,000$                          2,145,888$             2,145,888$             
20476 Grand Station Apartments Austin 10/8/2020 Approved 216 216 35,000,000$                          1,380,252$             1,347,471$             
20462 Sunland County Apartments Harlingen 11/5/2020 Approved 166 166 20,000,000$                          941,981$                 941,981$                
20486 Old Manor Senior Austin 11/5/2020 Approved 207 207 30,000,000$                          1,632,397$             1,632,397$             
20463 Trinity Oaks Sulpher Springs 11/5/2020 Approved 48 48 2,129,000$                            159,653$                 155,956$                
20489 Horizon Pointe San Antonio 11/5/2020 Approved 312 312 35,000,000$                          2,045,672$             2,045,672$             
20464 Pine Terrace Mount Pleasant 12/10/2020 Approved 76 76 3,371,000$                            193,440$                 192,962$                
20488 Wildhorse Flats Austin 12/10/2020 Approved 310 310 50,000,000$                          2,786,158$             2,781,346$             
20495 Fawn Ridge Apartments The Woodlands 12/10/2020 Approved 119 118 16,500,000$                          733,463$                 733,463$                
20491 Ridgecrest Terrace Dallas 12/10/2020 Approved 250 250 40,000,000$                          1,790,582$             1,790,582$             
20494 La Cima Austin 12/10/2020 Approved 260 260 39,000,000$                          1,772,256$             1,772,256$             
20498 Gala at Waxahachie Waxahachie 12/10/2020 Approved 185 185 25,000,000$                          1,098,763$             1,098,763$             
20496 Marshall Apartments Austin 12/10/2020 Approved 100 100 16,500,000$                          556,883$                 556,883$                
20493 The Ridge at Lancaster Dallas 1/14/2021 Approved 300 300 50,000,000$                          2,707,319$             2,707,319$             
20620 Oso Bay Apartments Corpus Christi 1/14/2021 Approved 104 104 14,000,000$                          869,817$                 869,817$                
20615 The Montage San Antonio ETJ 1/14/2021 Approved 216 216 35,000,000$                          1,916,191$             1,914,402$             
20703 Cove in Odessa Odessa 1/14/2021 Approved 200 200 30,000,000$                          1,605,578$             1,598,402$             

15,391          15,155          1,682,250,000$                    99,815,219$           99,494,202$          

20490 2100 Memorial Houston 2/11/2021 Active 197 159 35,000,000$                          1,640,803$             -$                         
20497 The Oleanders at Broadway Galveston 2/11/2021 Active 348 261 51,757,648$                          2,190,531$             -$                         
20617 02469 Murdeaux Villas Dallas 2/11/2021 Active 302 280 35,000,000$                          17,294,118$           -$                         
20623 04101 Bella Vista fka Pleasant Hill Austin 2/11/2021 Active 100 100 20,000,000$                          874,194$                 -$                         
20624 534284 Crystal Falls fka Cedar Ridge Leander 2/11/2021 Active 152 152 18,000,000$                          567,459$                 -$                         
20625 04147 Shiloh Village Dallas 2/11/2021 Active 168 168 25,000,000$                          1,234,715$             -$                         
20610 Terrace at Southern Oaks Dallas 3/11/2021 Active 300 300 45,000,000$                          2,000,114$             -$                         
20701 City Heights Austin 2/11/2021 Active 179 179 22,000,000$                          1,351,046$             -$                         
20707 Kallison Ranch San  Antonio 2/11/2021 Active 384 384 50,000,000$                          2,198,029$             -$                         
20499 Legacy Senior Residences Round Rock 2/11/2021 Active 199 199 30,000,000$                          954,815$                 -$                         
20704 Applewood Apartments San Antonio 2/11/2021 Active 317 317 35,000,000$                          1,931,356$             -$                         
20705 Sandpiper Cove Galveston 2/11/2021 Active 192 192 37,500,000$                          1,326,832$             -$                         
20709 Watson Road San Antonio 3/11/2021 Active 348 348 38,000,000$                          2,017,186$             -$                         
20708 Copernicus San Antonio 3/11/2021 Active 318 318 38,000,000$                          1,832,870$             -$                         

3,504             3,357            480,257,648                         37,414,068             -                           

20417 St. Joe Apartments Houston 3/19/2020 Withdrawn 307 307 51,757,648$                          4,596,000$             -$                         
20468 Preserve at the Port San Antonio 7/23/2020 Withdrawn 384 384 37,000,000$                          1,654,968$             -$                         
20431 19454 Los Laureles Edcouch 1/16/2020 Withdrawn 23 23 - 88,153$                   88,153$                   
20481 Echo East San Antonio 9/3/2020 Withdrawn 192 192 20,000,000$                          1,306,258$             -$                         
20413 Residences at Merritt Hill Rowlett 5/21/2020 Withdrawn 260 260 33,000,000$                          1,888,671$             1,888,671$             
20473 Agave East Austin ETJ 9/3/2020 Withdrawn 240 240 35,000,000$                          1,355,697$             1,355,697$             
20477 Sphinx at Throckmorton Villas McKinney 10/8/2020 Withdrawn 220 216 28,000,000$                          1,670,582$             -$                         
20444 Plano Kathryn Senior Living Plano 6/25/2020 Withdrawn 252 252 30,000,000$                          1,774,750$             1,774,750$             
20479 The Oaks Dallas 11/5/2020 Withdrawn 260 243 35,000,000$                          1,488,978$             -$                         
20484 The Lantana San Marcos 11/5/2020 Withdrawn 216 216 26,000,000$                          1,750,669$             -$                         
20628 Mayhill Road Denton 9/3/2020 Withdrawn 360 360 30,000,000$                          2,247,493$             -$                         
20629 Residences at Merritt Hill Rowlett 9/3/2020 Withdrawn 260 260 50,000,000$                          2,206,067$             -$                         
20446 19432 St. Johns Square San Antonio 3/26/2020 Withdrawn 252 54 50,000,000$                          473,449$                 449,524$                
20482 W. Leo Daniels Towers Houston 11/5/2020 Withdrawn 100 100 15,000,000$                          833,142$                 -$                         
20487 Springdale Manor Apartments Austin 12/10/2020 Withdrawn 186 186 20,000,000$                          1,182,803$             -$                         
20702 Cypress Creek Apartment Homes Rowlett 1/14/2021 Withdrawn 234 187 35,000,000$                          1,224,185$             -$                         

3,746             3,480            495,757,648$                       25,741,865$           5,556,795$             

18,895          18,512          2,162,507,648                      137,229,287           99,494,202             TOTAL*

*Totals include Closed, Approved, and Active Status
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21601 05044 Ridgewood fka Copperwood The Woodlands 2/11/2021 Active 300 300 40,000,000$                          2,563,139$             -$                         
21602 04108 Pineview fka Tamarac Pines The Woodlands 2/11/2021 Active 300 300 34,000,000$                          2,360,422$             -$                         
21613 The Citadel Houston 4/8/2021 Active 74 67 15,000,000$                          914,051$                 -$                         
21606 Palladium Sorcey Park Dallas 3/11/2021 Active 152 152 14,750,000$                          1,044,403$             -$                         
21605 Palladium Simpson Stuart Dallas 3/11/2021 Active 270 270 25,750,000$                          1,864,956$             -$                         
21607 Caroline Lofts Houston 3/11/2021 Active 119 80 20,000,000$                          570,279$                 -$                         
21600 94063 Corona Del Valle El Paso 3/11/2021 Active 101 101 8,500,000$                            524,995$                 -$                         
21402 Belmont Austin 3/11/2021 Active 146 146 30,000,000$                          977,084$                 -$                         
21406 Midpark Towers Dallas 3/11/2021 Active 202 202 20,000,000$                          959,674$                 -$                         
21407 Espero Austin Austin 3/11/2021 Active 171 171 20,000,000$                          1,043,522$             -$                         

1,835             1,789            228,000,000                         12,822,525             -                           
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	1: Tom McCaslandCity of HoustonHousing and Community Development Department2100 Travis St. 9th FloorHouston, Texas 77002
	2: 
	3: November 6, 2020
	4: B-17-DM-48-0001
	5: Project Activity:  Canal Lofts Multifamily Apartments ProjectProject Description:  The proposed project, Canal Lofts, includes land acquisition, demolition of existing structures and new construction of a 150-unit mixed income multifamily development. The complex will consist of two (2) four-story elevator-served buildings on approximately 2.8 acres. The newly designed complex will include 56 one-bedroom, 71 two-bedroom and 23 three-bedroom units. All units will feature a full kitchen and bathroom with private entrances from an interior hallway. The project will include 240 parking spaces across surface parking and a first level parking garage under the residential buildings, which is sufficient to meet anticipated demand. Complex amenities will include a clubhouse, community room, fitness center, a resort style swimming pool, business center, game room, firepit and multiple outdoor grilling stations. The subject property is currently developed with two industrial warehouses whereas at least 95% of the ground surface is covered with concrete paving and foundations. Both warehouses will be demolished, and all paving will be removed so the surface can be regraded. In addition, the new development will include new updated underground utilities to connect to existing water, sanitary sewer, and storm sewer lines within the Canal Street and Lanthan Street rightof-way. Storm water runoff will be collected in an onsite underground detention system with an outfall to the existing storm sewer. No offsite work or staging will be required during the construction phase.Program Funding:Hurricane Harvey CDBG-DR funds: $12,000,000Total Project funds:  $34,425,000Project Location:  5601 Canal Street, Houston, Texas 77011Latitude 29.745601°, Longitude -95.317060°
	6: Jet Hays
	7: Deputy Director, Texas General Land Office
	8: 11/24/2020


