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Texas Department of Housing and Community Affairs 
PROGRAMMATIC IMPACT** 

Fiscal Year 2021 (September 1, 2020, through August 31, 2021) 
 

 

 

 

  
  * Administered through the federally funded HOME Investment Partnerships Program 
  ** Does not include federal pandemic response funds  

                Total Expended Funds: 2,511,088,049  
Total Households Served: 477,222 

All FY2021 data as reported in TDHCA's 2021 
performance measures. 

Note: Some households may have been served by 
more than one TDHCA program. For some 
programs, allocation is used as a proxy for 
expenditures. Because of timing of funds request, 
the funds expended for the quarter may be 
readjusted substantially by year end. 

Total Households Served:                    10,178  
$2,016,087,297 Expended Funds: 

Owner Financing and Down Payment 
30-year, fixed interest rate mortgage loans 
Mortgage credit certificates 
Down payment, closing cost assistance 
Homebuyer education 

Programs: 
Single Family Homeownership 

Energy Related Assistance 
 Utility bill payment assistance 
 Energy consumption education 
 Weatherization for energy efficiency 
Programs: 
 Comprehensive Energy Assistance Program (CEAP) 

 Weatherization Assistance Program 
(WAP) , Expended Funds:
 $128,711,463
Total Households Served:           117,007 

Multifamily New Construction 
 Affordable rental units financed and developed 
Programs: 
 9% Housing Tax Credits (HTC) 
 4% Housing Tax Credits (HTC) 
 Multifamily Bonds 
 Multifamily Direct Loan Program* 

Expended Funds: $136,910,094 
Total Households Served:               6,215 

Homelessness Services 
 Shelter building rehabilitation, conversion, operations 
 Essential services e.g., health services, transportation, job 

training, employment services 
Programs: 
 Emergency Solutions Grant Program (ESG) 
 Homeless Housing and Services Program (HHSP) 

Expended Funds: $15,844,690 
Total Individuals Served:           23,807  

Multifamily Rehab Construction 
 Affordable rental units financed and rehabilitated 
Programs: 
 9% Housing Tax Credits (HTC) 
 4% Housing Tax Credits (HTC) 
 Multifamily Bonds 

Expended Funds:                 $143,307,406 
Total Households Served:             3,150 

Supportive Services 
Provides administrative support for essential services for low 
income individuals through Community Action Agencies 
Program: 
 Community Services Block Grant Program (CSBG) 

Expended Funds: $51,241,773 
Total Individuals Served:        312,150 

Owner Rehabilitation Assistance 
 Home rehabilitation, reconstruction 
 Manufactured housing unit replacement 
 Accessibility modifications e.g., ramp, grab bar installation 
Programs: 
 Homeowner Reconstruction Assistance Program (HRA)* 
 Amy Young Barrier Removal Program 

Expended Funds: $9,019,587 
 Total Households Served:                        158 

Rental Assistance 
 Short, long term rent payment help 
 Assistance linked with services, Transitional assistance 
 Security, utility deposits 
Programs: 
 Tenant-Based Rental Assistance (TBRA)* 
 Section 8 Housing Choice Vouchers 
 Section 811 

Expended Funds: $8,225,438 
Total Households Served:           4,519 

Single Family Development 
 Single family development, reconstruction, rehabilitation 
 NSP, Do-it-yourself, “sweat equity” construction (bootstrap), 

rehabilitation, Contract for Deed refinance 
Programs: 
 Single Family Development Program (SFD)* 
 Contract for Deed (CFD) 

Expended Funds: $1,740,300 
Total Households Served:                38 



This will be an open, public meeting conducted under Tex. Gov’t Code, chapter 551, without COVID-19 
emergency waivers.  There will not be a remote online or telephone option for public participation.  The 
meeting, however, will be streamed online for public viewing. Masks will be available for members of the public 
who wish to attend this public meeting. 

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS 
 GOVERNING BOARD MEETING 

 
A G E N D A 

9:00 AM 
September 2, 2021 

 
Dewitt C. Greer State Highway Building 

Ric Williamson Hearing Room 
125 E. 11th Street 

Austin, Texas 78701 
 

CALL TO ORDER 
ROLL CALL         Leo Vasquez, Chair  
CERTIFICATION OF QUORUM 
 
Pledge of Allegiance - I pledge allegiance to the flag of the United States of America, and to the republic 
for which it stands, one nation under God, indivisible, with liberty and justice for all. 
 
Texas Allegiance - Honor the Texas flag; I pledge allegiance to thee, Texas, one state under God, one 
and indivisible. 
 
Resolution Recognizing October 2021 as National Energy Awareness Month 
 
CONSENT AGENDA 
Items on the Consent Agenda may be removed at the request of any Board member and considered at 
another appropriate time on this agenda. Placement on the Consent Agenda does not limit the possibility 
of any presentation, discussion or approval at this meeting. Under no circumstances does the Consent 
Agenda alter any requirements under Chapter 551 of the Tex. Gov’t Code, Texas Open Meetings Act. 
Action may be taken on any item on this agenda, regardless of how designated. 

 
ITEM 1: APPROVAL OF THE FOLLOWING ITEMS PRESENTED IN THE BOARD MATERIALS:  
EXECUTIVE  

a) Presentation, discussion, and possible action on Board meeting minutes summaries 
for July 8, 2021, and July 22, 2021 

Beau Eccles 
     Board 

Secretary 
ASSET MANAGEMENT  

b) Presentation, discussion, and possible action regarding a Material Amendment to the 
Housing Tax Credit Land Use Restriction Agreement 

 
01086 Mission Oaks     Refugio 
00155 Legend Oaks     Llano 
99176 Mariposa Gardens Apartments  Mathis 
99148 Windmill Run Apartment Homes  Sweeny 
98148 Sandia Crossing    Luling 
98147 Oaks at Winding Way    Gonzales 

Rosalio Banuelos 
Director of Asset 

Management 



c) Presentation, discussion, and possible action regarding a Material Amendment to the 
Housing Tax Credit Application 
 
20024 Dallas Stemmons Apartments  Dallas 
20212 Vernon Pioneer Crossing   Vernon 
20495 Fawn Ridge Apartments   The Woodlands 
05447 Providence Place II Apartments  Denton 

 

BOND FINANCE  

d) Presentation, discussion, and possible action on Inducement Resolution No. 22-001 for 
Multifamily Housing Revenue Bonds Regarding Authorization for Filing Applications for 
Private Activity Bond Authority 

 
21615 The Terrace at Southern Oaks  Dallas 
21621 Palladium East Berry Street   Fort Worth 
21622 Palladium Oak Grove    Fort Worth 
21623 The Flats at White Rock   Dallas 
21624 Potter’s House at Primrose   Dallas 
21625 Primrose at Sequoia Park   Denton 
21626 Rosemont at Pecan Creek   Denton 
21627 River Trails Apartments   San Antonio  

Teresa Morales 
Director of  

Multifamily Bonds 

COMMUNITY AFFAIRS  

e) Presentation, discussion, and possible action on the Section 8 Program 2022 
Streamlined Annual Public Housing Agency Plan for the Housing Choice Voucher 
Program 

Michael DeYoung 
Director of  

Community Affairs 

SINGLE FAMILY & HOMELESS PROGRAMS  

f) Presentation, discussion and possible action on the appointment of Colonia Resident 
Advisory Committee members 

Abigail Versyp 
Director of Single Family 
and Homeless Programs 

g) Presentation, discussion, and possible action on Colonia Self-Help Center Program 
Awards to Cameron County and Val Verde County in accordance with Tex. Gov’t Code 
§2306.582 through Community Development Block Grant Funding 

 

h) Presentation, discussion, and possible action on a proposed amendment to a Colonia 
Self-Help Center Program Contract with Maverick County in accordance with 10 TAC 
Chapter 25, the Colonia Self-Help Center Program Rule 

 

i) Presentation, discussion, and possible action on proposed amendments to the 2022-
2023 Texas Housing Trust Fund Biennial Plan and authorization to enter into a 
capacity building agreement with Habitat for Humanity Texas, Inc. 

 

j) Presentation, discussion, and possible action authorizing extension to Neighborhood 
Stabilization Program 1 contract for City of Port Arthur 

 

RULES  

k) Presentation, discussion, and possible action on an order proposing the repeal, and 
proposed new rule, for 10 TAC Chapter 1, Subchapter C, Previous Participation and 
Executive Award Review and Advisory Committee, §1.301 Previous Participation 
Reviews for Multifamily Awards and Ownership Transfers, §1.302 Previous 
Participation Reviews for Department Program Awards Not Covered by §1.301 of this 
Subchapter, and §1.303 Executive Award and Review Advisory Committee (EARAC), 
and an order directing their publication for public comment in the Texas Register 

Brooke Boston 
Deputy Director of  

Programs 

l) Presentation, discussion, and possible action on an order proposing the repeal, and 
proposed new rule, for 10 TAC Chapter 1, Subchapter D, Uniform Guidance for 
Recipients of Federal and State Funds; §1.401 Definitions; §1.402 Cost Principles and 

 



Administrative Requirements; §1.403  Single Audit Requirements;  §1.404 Purchase 
and Procurement Standards; §1.407 Inventory Report; and §1.411 Administration of 
Block Grants under Chapter 2105 of the Tex. Gov't Code and an order directing their 
publication for public comment in the Texas Register 

m) Presentation, discussion, and possible action on an order proposing amendments to 
10 TAC, Chapter 10, Subchapter G, §10.801, Affirmative Marketing Requirements, 
and directing its publication for public comment in the Texas Register 

  

n) Presentation, discussion, and possible action on an order proposing the repeal of 10 
TAC Chapter 20, Single Family Programs Umbrella Rule, and an order proposing new 
10 TAC Chapter 20, Single Family Programs Umbrella Rule, and directing their 
publication for public comment in the Texas Register 

Abigail Versyp 
Director of Single Family 
and Homeless Programs 

o) Presentation, discussion, and possible action on an order proposing the repeal of 10 
TAC Chapter 21, Minimum Energy Efficiency Requirements for Single Family 
Construction Activities, and an order proposing new 10 TAC Chapter 21, Minimum 
Energy Efficiency Requirements for Single Family Construction Activities, and 
directing their publication for public comment in the Texas Register 

 

p) Presentation, discussion, and possible action on an order proposing the repeal of 10 
TAC Chapter 24, Texas Bootstrap Loan Program Rule, and an order proposing new 10 
TAC Chapter 24, Texas Bootstrap Loan Program Rule, and directing their publication 
for public comment in the Texas Register 

 

q) Presentation, discussion, and possible action on an order proposing the repeal of 10 
TAC Chapter 25, Colonia Self-Help Center Rule, and an order proposing new 10 TAC 
Chapter 25, Colonia Self-Help Center Rule, and directing their publication for public 
comment in the Texas Register 

 

r) Presentation, discussion, and possible action on an order proposing the repeal of 10 
TAC Chapter 26, Texas Housing Trust Fund Rule, and an order proposing new 10 TAC 
Chapter 26, Texas Housing Trust Fund Rule, and directing their publication for public 
comment in the Texas Register 

 

s) Presentation, discussion, and possible action on an order proposing the repeal of 10 
TAC Chapter 6, Community Affairs Programs; an order proposing new 10 TAC Chapter 
6, Community Affairs Programs; and directing that they be published for public 
comment in the Texas Register 

Michael DeYoung 
Director of  

Community Affairs 

SECTION 8  

t) Presentation, discussion, and possible action ratifying staff’s action to submit one or 
more Registrations of Interest to the U.S. Department of Housing and Urban 
Development a request for additional Veterans Affairs Supportive Housing vouchers 
within Kerr, Bandera, Medina, Fort Bend and Galveston counties, and if successfully 
awarded by HUD, authority to make those additional vouchers available through a 
competition as project-based vouchers 

Andre Adams 
Manager of Section 8 

MULTIFAMILY FINANCE  

u) Presentation, discussion, and possible action to amend the 2021-1 and 2021-3 
Multifamily Direct Loan Notice of Funding Availability 

Charlotte Flickinger 
Multifamily Direct  

Loan Manager 
v) Presentation, Discussion, and Possible Action on a waiver of 10 TAC §13.8(b) and other 

impacted Administrative rules related to floating NHTF units for Vernon Pioneer 
Crossing in Vernon and approval to submit, as needed, to the U.S. Department of 
Housing and Urban Development an amendment to the Department’s Consolidated 
Plan/Action Plan 

 

w) Presentation, Discussion, and Possible Action on waivers relating to 10 TAC §13.3, 
related to ineligibility of Adaptive Reuse, and 10 TAC §11.1(d)(1), related to Adaptive 

 



Reuse treatment as new construction for Commons at St. Anthony’s in Amarillo for 
National Housing Trust Fund purposes, and approval to submit, as needed, to the U.S.  
Department of Housing and Development an amendment to the Department's 
Consolidated Plan/Action Plan 

x) Presentation, discussion and possible action on requests for return and reallocation of 
tax credits under 10 TAC §11.6(5) related to Credit Returns Resulting from Force 
Majeure Events for Applications Awarded Competitive (9%) Housing Tax Credits in 
Prior Application Rounds 

 
20018 The Park Tower    Fort Worth 
20042 Commons at St. Anthony   Amarillo 
20075 New Hope Housing Savoy   Houston 
20083 Lakeview Preserve    Irving 
20114 3300 Caroline Street    Houston 
20192 Arbor Park     Austin 
20204 Heritage Senior Residences   Houston 
20205 Ella Grand     Houston 
20212 Vernon Pioneer Crossing   Vernon 
20272 Westwind of Dumas    Dumas 
20344 Merritt Sunset     Midland 

Brooke Boston 
Deputy Director of  

Programs 

 
CONSENT AGENDA REPORT ITEMS 

 

ITEM 2: THE BOARD ACCEPTS THE FOLLOWING REPORTS:  
a) Media Analysis and Outreach Report (June, July 2021) Michael Lyttle 

Director of  
External Affairs 

b) Report on Activities Related to the Department’s Response to COVID-19 Pandemic Brooke Boston 
Deputy Director  

of Programs 
c) Report on the Department’s Swap Portfolio and recent activities with respect thereto Monica Galuski 

Director of Bond 
Finance 

ACTION ITEMS  
ITEM 3: EXECUTIVE  
Executive Director’s Report Bobby Wilkinson 

Executive Director, TDHCA 
ITEM 4: ACTION REPORT ITEMS  

a) Report regarding the 2021 Competitive Housing Tax Credit awards Brooke Boston 
Deputy Director of  

Programs 
b) Quarterly report relating to staff-issued Determination Notices for 2021 Non-

competitive 4% Housing Tax Credit applications 
Teresa Morales 

Director of  
Multifamily Bonds 

ITEM 5: BOND FINANCE  

Presentation, discussion, and possible action on Resolution No. 22-002 authorizing 
modifications to single family homeownership programs and approving amending 
program documents and program guidelines, authorizing the execution of documents 
and instruments relating to the foregoing, making certain findings and 
determinations in connection therewith, and containing other provisions relating to 
the subject; and possible waiver of 10 TAC 10 TAC §27.4(a) and 10 TAC §28.4(a) 

Monica Galuski 
Director of Bond 

Finance 

ITEM 6: SINGLE FAMILY & HOMELESS PROGRAMS  

Presentation, discussion, and possible action on Program Year 2021 Emergency 
Solutions Grants Program Awards 

Naomi Cantu 
Homeless Programs 

Manager 



ITEM 7: CDBG CARES  

Presentation, discussion, and possible action on the Community Development Block 
Grant Coronavirus Aid, Relief, and Economic Security Act Texas Emergency Mortgage 
Assistance Program awards and any timely filed appeals 

Rudy Bentancourt 
CDBG CARES Director 

ITEM 8: RULES  

a) Presentation, discussion, and possible action on an order proposing the repeal of 10 
TAC Chapter 12, concerning the Multifamily Housing Revenue Bond Rules, and an 
order proposing new 10 TAC Chapter 12 concerning the Multifamily Housing Revenue 
Bond Rules, and directing their publication for public comment in the Texas Register 

Teresa Morales 
Director of  

Multifamily Bonds 

b) Presentation, discussion, and possible action on the proposed repeal of 10 TAC 
Chapter 11 concerning the Housing Tax Credit Program Qualified Allocation Plan, 
proposed new 10 TAC Chapter 11 concerning the Housing Tax Credit Program 
Qualified Allocation Plan, and directing their publication for public comment in the 
Texas Register 

Brooke Boston 
Deputy Director of  

Programs 

c) Presentation, discussion, and possible action on an order adopting new 10 TAC §1.8, 
Plan Requirements, Process, and Approval Criteria for Properties Designated for 
Camping by Political Subdivisions for Homeless Individuals, and directing its 
publication for adoption in the Texas Register 

 

ITEM 9: ASSET MANAGEMENT  

a) Presentation, Discussion, and Possible Action regarding a workout for La Esperanza 
Del Rio (HOME #1002040) 

Rosalio Banuelos 
Director of Asset 

Management 
b) Presentation, discussion, and possible action regarding an increase to the Housing 

Tax Credit amount 
 

18614 Springs Apartments    Balch Springs 
16429  Pointe at Crestmont    Houston 

 

ITEM 10: MULTIFAMILY FINANCE  

a) Presentation, Discussion, and Possible Action on a waiver relating to 10 TAC 
§11.101(b)(2), related to Development Size Limitations for Bluff View Apartments in 
Boerne 

Teresa Morales 
Director of  

Multifamily Bonds  

b) Presentation, discussion and possible action regarding eligibility under 10 TAC 
§11.101(b)(1)(C) related to Ineligibility of Developments within Certain School 
Attendance Zones for Marine Park Apartments in Fort Worth 

 

c) Presentation, discussion, and possible action regarding the issuance of Determination 
Notices for 4% Housing Tax Credit Applications 

 
21451 Horizon Pointe    San Antonio 
21450 W. Leo Daniels                     Houston 

 

d) Presentation, Discussion and Possible Action Relating to the Use of 2022 Credit Ceiling 
to Provide Allocations of Credits to 2021 Competitive Housing Tax Credit Applicants 
Negatively Impacted by Department Ministerial Error 

Brooke Boston 
Deputy Director  

of Programs 

  

PUBLIC COMMENT ON MATTERS OTHER THAN ITEMS FOR WHICH THERE WERE POSTED AGENDA ITEMS  

  

EXECUTIVE SESSION   

The Board may go into Executive Session (close its meeting to the public):  Leo Vasquez 
                Chair 

                   



The Board may go into Executive Session Pursuant to Tex. Gov’t Code §551.074 for the purposes of 
discussing personnel matters including to deliberate the appointment, employment, evaluation, 
reassignment, duties, discipline, or dismissal of a public officer or employee; 
 
Pursuant to Tex. Gov’t Code §551.071(1) to seek the advice of its attorney about pending or 
contemplated litigation or a settlement offer; 
 
Pursuant to Tex. Gov’t Code §551.071(2) for the purpose of seeking the advice of its attorney about a 
matter in which the duty of the attorney to the governmental body under the Texas Disciplinary Rules 
of Professional Conduct of the State Bar of Texas clearly conflicts with Tex. Gov’t Code Chapter 551; 
including seeking legal advice in connection with a posted agenda item; 
 
Pursuant to Tex. Gov’t Code §551.072 to deliberate the possible purchase, sale, exchange, or lease of 
real estate because it would have a material detrimental effect on the Department’s ability to negotiate 
with a third person; and/or 
 
Pursuant to Tex. Gov’t Code §2306.039(c) the Department’s internal auditor, fraud prevention 
coordinator or ethics advisor may meet in an executive session of the Board to discuss issues related to 
fraud, waste or abuse. 
 
OPEN SESSION  
If there is an Executive Session, the Board will reconvene in Open Session. Except as specifically 
authorized by applicable law, the Board may not take any actions in Executive Session. 
 
ADJOURN  
To access this agenda and details on each agenda item in the board book, please visit our website at 
www.tdhca.state.tx.us or contact Michael Lyttle, 512-475-4542, TDHCA, 221 East 11th Street, Austin, 
Texas 78701, and request the information. If you would like to follow actions taken by the Governing 
Board during this meeting, please follow TDHCA account (@tdhca) on Twitter.  
 
Individuals who require auxiliary aids, services or sign language interpreters for this meeting should 
contact Nancy Dennis, at 512-475-3959 or Relay Texas at 1-800-735-2989, at least five days before the 
meeting so that appropriate arrangements can be made. Non-English speaking individuals who require 
interpreters for this meeting should contact Elena Peinado, 512-475-3814, at least five days before the 
meeting so that appropriate arrangements can be made. 
 
Personas que hablan español y requieren un intérprete, favor de llamar a Elena Peinado, al siguiente 
número 512-475-3814 por lo menos cinco días antes de la junta para hacer los preparativos apropiados. 
 
NOTICE AS TO HANDGUN PROHIBITION DURING THE OPEN MEETING OF A GOVERNMENTAL ENTITY IN THIS ROOM ON 
THIS DATE: 
 
Pursuant to Section 30.07, Penal Code (trespass by license holder with an openly carried handgun), a 
person licensed under Subchapter H, Chapter 411, Government Code (handgun licensing law), may not 
enter this property with a handgun that is carried openly. 
 
De acuerdo con la sección 30.07 del código penal (ingreso sin autorización de un titular de una licencia 
con una pistola a la vista), una persona con licencia según el subcapítulo h, capítulo 411, código del 

http://www.tdhca.state.tx.us/


gobierno (ley sobre licencias para portar pistolas), no puede ingresar a esta propiedad con una pistola a 
la vista. 
 
THIS RESTRICTION IS APPLICABLE TO THE IDENTIFIED MEETING ROOM ON THIS DATE AND DURING THE MEETING OF THE 
GOVERNING BOARD OF THE TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS 



Texas Department of Housing and Community Affairs 
RESOLUTION 

 

WHEREAS, the U.S. Department of Energy has designated October 2021 as National Energy 
Awareness Month; 

WHEREAS, the Weatherization Assistance Program, the nation’s largest residential energy-
efficiency program, was established by the U.S. Department of Energy in 1976 to make homes 
more energy-efficient, safer, and healthier for those with low and moderate incomes; 

WHEREAS, the Texas Department of Housing and Community Affairs administers a 
Weatherization Assistance Program, funded with both U.S. Department of Energy funds and Low 
Income Home Energy Assistance Program funds, which is operated by a network of private 
nonprofits and local government entities; 

WHEREAS, the Texas Weatherization Assistance Program has introduced millions of dollars into 
communities to improve thousands of homes, thereby helping Texans, including elderly, 
disabled, or families with young children, conserve energy and reduce utility costs; 

WHEREAS, the Program conducts computerized energy audits and uses advanced diagnostic 
technology, investing as much as $11,000 in a home and providing an array of improvements that 
include weather stripping of doors and windows; patching cracks and holes; insulating walls, 
floors, and attics; replacing doors, windows, refrigerators, and water heaters; and repairing 
heating and cooling systems; and 

WHEREAS, weatherization efforts contribute to the state’s economic, social, and environmental 
progress by creating jobs; prompting the purchase of goods and services; improving housing; 
stabilizing neighborhoods;  reducing emissions; and decreasing the risk of fires; 

NOW, therefore, it is hereby 

RESOLVED, that the Governing Board of the Texas Department of Housing and Community Affairs 
does hereby celebrate October 2021, as Energy Awareness Month in Texas. 

Signed this second day of September 2021. 

 

   
Leo Vasquez, Chair  Paul A. Braden, Vice Chair 

 
   
Brandon Batch, Member  Kenny Marchant, Member 

 
   
Ajay Thomas, Member  Sharon Thomason, Member 

 
   
Bobby Wilkinson, Executive Director   

 



CONSENT AGENDA 



1a 



BOARD ACTION REQUEST 

BOARD SECRETARY 

SEPTEMBER 2, 2021 

 

Presentation, discussion, and possible action on Board meeting minutes summaries for July 8, 
2021, and July 22, 2021  

 
 

RECOMMENDED ACTION 
 

Approve the Board meeting minutes summaries for July 8, 2021, and July 22, 
2021 
 
RESOLVED, that the Board meeting minutes summaries for July 8, 2021, and July 
22, 2021, are hereby approved as presented. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Texas Department of Housing and Community Affairs Governing Board 
Board Meeting Minutes Summary 

July 8, 2021 
 
On Thursday, the eighth day of July 2021, at 9:04 a.m., the first of two regular meetings in July 
2021 of the Governing Board (Board) of the Texas Department of Housing and Community 
Affairs (TDHCA or the Department) was held online via telephone and web link. 
 
The following members, constituting a quorum, were present and voting: 
 

• Leo Vasquez, Chair 
• Paul Braden, Vice Chair 
• Brandon Batch 
• Kenny Marchant 
• Ajay Thomas 
• Sharon Thomason 

  
Leo Vasquez served as Chair, and James “Beau” Eccles, TDHCA General Counsel, served as 
Secretary.  
 
1)  The Consent Agenda as presented was unanimously approved by the Board. 
 
2)  Action Item 3 – Executive Director’s Report – was presented by Bobby Wilkinson, TDHCA 
Executive Director.  The Board heard the report and took no action. 
 
3)  Action Item 4 – Presentation, discussion, and possible action on an order proposing new 10 
TAC §1.8, Plan Requirements, Process, and Approval Criteria for Properties Designated for 
Camping by Political Subdivisions for Persons Experiencing Homelessness, and directing its 
publication for public comment in the Texas Register – was presented by Brooke Boston, 
TDHCA Deputy Executive Director for Programs.  The Board unanimously approved staff 
recommendation to publish the draft plan for public comment. 
 
4)  Action Item 5 – Presentation, discussion, and possible action on the 2022 Regional Allocation 
Formula Methodology – was presented by Elizabeth Yevich, Director of the Housing Resource 
Center.  The Board unanimously approved staff recommendation to adopt the methodology. 
 
5)  Action Item 6 – Presentation, discussion, and possible action on adoption of the third 
substantial amendment to the 2019 State of Texas Consolidated Plan: One-Year Action Plan 
relating to the Community Development Block Grant funding under the CARES Act; 
programming of CDBG CARES funds; authority to request waivers of HUD; and delegation of 
authority to the Department’s Executive Director to make awards to subrecipients – was 
presented by Rudy Bentancourt, TDHCA Director of CDBG CARES.  The Board unanimously 
approved staff recommendation to adopt the plan amendment, approve the programming of 



funds as outlined in the item, and to grant authority for TDHCA to request waivers of HUD as 
necessary and to the TDHCA Executive Director to make awards to subrecipients.  
 
6)  Action Item 7 – Presentation, discussion, and possible action on contracting with 
subrecipients and contractors to perform services for the Emergency Housing Voucher Program 
funded by the American Rescue Plan Act of 2021 – was presented by Spencer Duran, TDHCA 
Director of the Section 811 Program.  The Board unanimously approved staff recommendation 
to enter into contracts with continuum of care lead agencies and other entities for eligible 
activities using Emergency Housing Voucher Program funds. 
 
7)  Action Item 8 – Presentation, discussion, and possible action on Resolution No. 21-034 
authorizing the issuance, sale and delivery of Texas Department of Housing and Community 
Affairs 2021 Series A, Single Family Mortgage Revenue Bonds, and 2021 Series B Single Family 
Mortgage Revenue Refunding Bonds (Taxable), approving the form and substance of related 
documents, authorizing the execution of documents and instruments necessary or convenient 
to carry out the purposes of this resolution, and containing other provisions relating to the 
subject – was presented by Monica Galuski, TDHCA Director of Bond Finance.  The Board 
unanimously adopted staff recommendation to approve the bond resolution. 
 
8)  Action Item 9(a) – 2022-23 Qualified Allocation Plan (QAP) Planning Project Report – was 
presented by Marni Holloway, TDHCA Director of Multifamily Finance.  The Board heard the 
report and took no action. 
 
9)  Ms. Holloway, with additional information from Mr. Wilkinson and Mr. Eccles, also 
presented Action Item 9(b) – Presentation, discussion and possible action on timely filed 
appeals for 21116 Sweetwater Station, Sweetwater; 21149 Residences at Alpha, Dallas; 21185 
Weslaco Village Apartments, Weslaco; 21230 Calle del Norte Apartments, Laredo; and 21259 
Jackson Place Apartments, Edinburg.  Following public comment (listed below), the Board 
unanimously approved staff recommendation to deny the appeals from 21149, 21230, and 
21259; the Board denied staff recommendation on 21116 and 21185 and approved those 
appeals.    
 

• Robbye Meyer, Arx Advantage, testified in opposition to staff recommendation on 
21116 

• Cynthia Bast, Locke Lord attorney representing 21116, testified in opposition to staff 
recommendation on 21116 

• Sarah Anderson, S. Anderson Consulting, testified in opposition to staff 
recommendation on 21116 

• Audrey Martin, Purple Martin Real Estates and consultant with 21116, testified in 
opposition to staff recommendation on 21116 

• Michael Ash, the developer for 21116, testified in opposition to staff recommendation 
on 21116 



• Ryan Combs, representing the Paramour Jupiter Road application in the same region 
with 21149, testified in support of staff recommendation on 21149 

• Ms. Bast, representing 21149, testified in opposition to staff recommendation on 21149 
• Christian Garcia, NuRock Companies and the developer of 21149, testified in opposition 

to staff recommendation on 21149 
• Dan Allgeier, Lakewood Property Management and part of the development team for 

21149, testified in opposition to staff recommendation on 21149 
• Zachary Krochtengel, Marque Real Estate Consultants, provided comments on the item 

for 21149 
• Alyssa Carpenter, tax credit consultant, provided comments on the item for 21149 
• Robert Hopkins, NuRock Companies, testified in opposition to staff recommendation on 

21149 
• Brad McMurray, developer of 21185, testified in opposition to staff recommendation on 

21185 
• Ms. Bast, representing 21185, testified in opposition to staff recommendation on 21185 
• Ryan Sweeney, Prospera Housing Community Services which is the nonprofit developer 

of 21185, testified in opposition to staff recommendation on 21185 
• Ms. Anderson testified in opposition to staff recommendation on 21185 
• Walter Martinez, Prospera Housing Community Services, testified in opposition to staff 

recommendation on 21185 
• Rebekah De La Fuente, City of Weslaco, testified in opposition to staff recommendation 

on 21185 
• The Honorable Richard Raymond, Texas State Representative, House District 42, 

testified in opposition to staff recommendation on 21230 
• Pete Saenz, Mayor of the City of Laredo, testified in opposition to staff recommendation 

on 21230 
• Jose Ceballos, Laredo Housing Authority Board Chair, testified in opposition to staff 

recommendation on 21230 
• Martha Wright Martinez, REALTOR®, testified in opposition to staff recommendation on 

21230 
• Jeff Beckler, representing the developer of 21230, testified in opposition to staff 

recommendation on 21230 
• Michelle Snedden, attorney with Shackelford, Bowen, McKinley & Norton and 

representing 21230, testified in opposition to staff recommendation on 21230 
• Donna Rickenbacker, Marque Real Estate Consultants, testified in support of staff 

recommendation on 21230 
• Ms. Meyer testified in support of staff recommendation on 21230 
• Vanessa Perez, Laredo City Councilmember, testified in opposition to staff 

recommendation on 21230 
• Rick Deyoe, Realtex Development Corporation and developer of 21259, testified in 

opposition to staff recommendation on 21259 
• Mr. Krochtengel provided comments on the 21259 item 
• Ms. Rickenbacker provided comments on the 21259 item 



10)  During the general public comment portion of the meeting where persons may make 
comments on matters other than items for which there were posted agenda items, the 
following persons and comments were made: 
 

• Cece Cox, Resource Center, provided comments on 2021 9% housing tax credit 
application 21136 Oaklawn Place 

• Gary Cohen, representing 21078 Clifton Riverside, made comments in regards to an 
appeal that was filed against 21004 Skyline at Cedar Crest 

• Alyssa Carpenter, consultant, provided comments on 21004 Skyline at Cedar Crest 
• Sandy Watson, Albatross Development and developer of 21230 Calle del Norte 

Apartments, provided comments on the board’s earlier decision on this appeal 
• Zachary Krochtengel, Marque Real Estate Consultants, provided comments on 21004 

Skyline at Cedar Crest 
• Cynthia Bast, Locke Lord attorney, provided comments on 21004 Skyline at Cedar Crest 
• Matt Gillam, Overland Property Group, provided comments on 21004 Skyline at Cedar 

Crest 
 
Except as noted otherwise, all materials presented to and reports made to the Board were 
approved, adopted, and accepted.  These minutes constitute a summary of actions taken.  The 
full transcript of the meeting, reflecting who made motions, offered seconds, etc., questions 
and responses, and details of comments, is retained by TDHCA as an official record of the 
meeting.   
 
There being no further business to come before the Board, the meeting adjourned at 1:25 p.m.   
The next meeting is set for Thursday, July 22, 2021.   
 
 
 
 
 
      _________________________  
      Secretary 
 
 
      Approved: 
 
      _______________________  
      Chair  
 

 
 
 
 



Texas Department of Housing and Community Affairs Governing Board 
Board Meeting Minutes Summary 

July 22, 2021 
 
On Thursday, the twenty-second day of July 2021, at 9:04 a.m., the second of two regular 
meetings in July 2021 of the Governing Board (Board) of the Texas Department of Housing and 
Community Affairs (TDHCA or the Department) was held online via telephone and web link. 
 
The following members, constituting a quorum, were present and voting: 
 

• Leo Vasquez, Chair 
• Paul Braden, Vice Chair 
• Brandon Batch 
• Kenny Marchant 
• Ajay Thomas 
• Sharon Thomason 

  
Leo Vasquez served as Chair, and James “Beau” Eccles, TDHCA General Counsel, served as 
Secretary.  
 
1)  The Consent Agenda as presented was unanimously approved by the Board. 
 
2)  Action Item 3(a) – Executive Director’s Report – was presented by Bobby Wilkinson, TDHCA 
Executive Director.  The Board heard the report and took no action. 
 
3)  Action Item 3(b) – Presentation, Discussion and Possible Approval of Direct Awards of 
Emergency Rental Assistance Funds to Select Recipients for Housing Stabilization Services – was 
presented by Brooke Boston, Deputy Executive Director for Programs.  The Board unanimously 
adopted staff recommendation to approve the awards. 
 
4)  Chairman Vasquez took up agenda items not in order as presented and Marni Holloway, 
TDHCA Director of Multifamily Finance, with additional information from Mr. Wilkinson and Mr. 
Eccles, presented Action Item 6(d) – Presentation, discussion, and possible action regarding 
timely filed appeals on: 
 
21039  Uvalde Villas 
21069   Dahlia Villas 
21104   Heritage Heights at Abilene 
21136   Oaklawn Place 
21185   Weslaco Village Apartments 
21206   Woodcrest 
21215   Torrington Silver Creek 
21235   Inn Town Lofts 



21286   Blue Sky at Hawks Creek 
21290   Fish Pond at Alice 
 
The Board did not consider sub items 21069 Dahlia Villas, 21104 Heritage Heights at Abilene, 
21235 Inn Town Lofts, and 21290 Fish Pond at Alice as these appeals were granted by the 
TDHCA Executive Director.  Sub items 21206 Woodcrest, 21215 Torrington Silver Creek, and 
21286 Blue Sky at Hawks Creek were withdrawn by the applicants. 
 
Following public comment (listed below), the Board unanimously affirmed staff 
recommendation to approve the appeal from 21039 Uvalde Villas.  The Board did not adopt 
staff recommendation on 21136 Oaklawn Place and unanimously approved that appeal.  The 
Board also did not adopt staff recommendation on 21185 Weslaco Village Apartments and by a 
4-2 vote (members Batch and Thomas voting “nay”) approved that appeal. 
 

• The Honorable Eddie Lucio, Jr., State Senator, District 27, testified in support of staff 
recommendation on 21039 Uvalde Villas 

• Donna Rickenbacker, consultant for 21039, testified in support of staff recommendation 
on 21039 

• Kent Hance testified in support of staff recommendation on 21039 
• Henry Flores, Madhouse Development, testified in opposition to staff recommendation 

on 21039 
• Vanessa Perez, Laredo city councilmember, testified in opposition to staff 

recommendation on 21039 
• Cynthia Bast, Locke Lord attorney, testified in opposition to staff recommendation on 

21039 
• Michael Lyttle, TDHCA Director of External Affairs, read a letter into the record from the 

Honorable Royce West, State Senator, District 23, which was in opposition to staff 
recommendation on 21136 Oaklawn Place 

• Cici Cox, Resource Center, testified in opposition to staff recommendation on 21136 
• Jennifer Hicks, consultant for 21136, testified in opposition to staff recommendation on 

21136 
• Sarah Anderson testified in opposition to staff recommendation on 21136 
• Zachary Krochtengel provided comments and information on consideration of 21136  
• Ms. Bast, representing 21185 Weslaco Village Apartments, testified in opposition to 

staff recommendation on 21185 
• Bill Fisher, Sonoma Housing Advisors, testified in support of staff recommendation on 

21185 
• Ryan Sweeney, part of the 21185 development team, testified in opposition to staff 

recommendation on 21185 
• Brad McMurray, part of the 21185 development team, testified in opposition to staff 

recommendation on 21185 
• Tracey Fine provided comments and information on consideration of 21185 

 



5)  The Board resumed the order of the agenda as posted and took up Action Item 4(a) –  
Presentation, discussion, and possible action on State Fiscal Year 2021 Ending Homelessness 
Fund Awards – which was presented by Abigail Versyp, TDHCA Director of Single Family and 
Homeless Programs.  The Board unanimously approved staff recommendation to make the 
awards as described in the item. 
 
6)  Action Item 4(b) – Presentation, discussion, and possible action on State Fiscal years 2020 
and 2021 Homeless Housing and Services Program Reallocations and Extension Requests – was 
presented by Ms. Versyp.  The Board unanimously approved staff recommendation to make the 
awards of reallocated HHSP funds and to extend the City of Dallas's 2020 and 2021 HHSP 
contracts, as described in the item. 
 
7)  Action Item 4(c) – Presentation, discussion, and possible action on State Fiscal Year 2022 
Homeless Housing and Services Program Awards – was presented by Ms. Versyp.  The Board 
unanimously approved staff recommendation to make the HHSP awards as described in the 
item. 
 
8)  Action Item 4(d) – Presentation, discussion, and possible action on the 2022-2023 Texas 
Housing Trust Fund Biennial Plan – was presented by Ms. Versyp.  The Board unanimously 
approved staff recommendation to approve and submit the proposed plan; and it authorized 
the executive director and his designees to draft and release notices of funding availability 
based on the plan as described in the item. 
 
9)  Action Item 5 – Presentation, discussion, and possible action regarding an increase to the 
Housing Tax Credit amount for Springs Apartments (HTC #18614) – was pulled from the agenda 
and not considered. 
 
10)  Action Item 6(a) – Presentation, discussion and possible action regarding eligibility under 
10 TAC §11.101(b)(1)(C) related to Ineligibility of Developments within Certain School 
Attendance Zones for Villas at Shriner’s Point (#21612) in San Angelo – was presented by Ms. 
Holloway.  Following public comment (listed below), the Board unanimously denied staff 
recommendation and granted the requested limited waiver of the rule regarding the ineligibility 
of developments within certain school attendance zones. 
 

• Morgan Chegwidden, City of San Angelo, testified in opposition to staff 
recommendation 

• Cynthia Bast, Locke Lord attorney representing the applicant, testified in opposition to 
staff recommendation 

• Justin MacDonald, the applicant, testified in opposition to staff recommendation 
 
11)  Action Item 6(b) – Presentation, discussion, and possible action on the Second Amendment 
to the 2021-1 Multifamily Direct Loan Notice of Funding – was presented by Ms. Holloway.  The 
Board unanimously adopted staff recommendation to approve the amendments to the notice 
of funding, waive the requirement of Board approval for changes to principal or scheduled 



payment amounts of superior loans that result in the debt-coverage ratio fluctuating by more 
than .05, and direct the executive director and his designees to execute any such documents as 
necessary to effectuate these actions, as described in the item. 
 
12)  Action Item 6(c) – Presentation, discussion, and possible action regarding awards of Direct 
Loan funds from the 2021-1 Multifamily Direct Loan Notice of Funding Availability to 9% 
Housing Tax Credit Layered Applications for 21114 The Reserves at Holdsworth and 21131 
Boulevard 61 – was presented by Ms. Holloway with additional information from Mr. Wilkinson 
and Mr. Eccles.  The Board unanimously approved staff recommendation to make the awards as 
described in the item. 
 
13)  Ms. Holloway presented Action Item 6(e) – Presentation, discussion, and possible action 
confirming obligations for those properties recommended for an award of competitive low 
income housing tax credits that sought and were awarded one point for committing at least an 
additional 2% of the total Units to Persons referred from the Continuum of Care or local 
homeless service providers to be made available for those experiencing homelessness under 10 
TAC §11.9(c)(6) related to Residents with Special Housing Needs for  
 
21003   Tomball Senior Village  Tomball 
21004   Skyline at Cedar Crest  Dallas 
21006   Westheimer Garden Villas Houston 
21007   Retta Street Lofts   Fort Worth 
21015   Embree Eastside   Garland 
21020   Huntington at Bay Area  Houston 
21024   Freedom's Path at Waco  Waco 
21026   Vista at Park Place   Houston 
21030   Abilene Pioneer Crossing  Abilene 
21032   Royal Gardens Lufkin   Lufkin 
21033   Beaumont Pioneer Crossing  Beaumont 
21035   Manson Place    Houston 
21048   Price Lofts    Brownsville 
21051   Canyon Lofts    Canyon 
21052   Del Rio Lofts    Del Rio 
21053   Reserve at Shiloh   Garland 
21054   Reserve at Palestine   Palestine 
21061   Magnolia Lofts   Fort Worth 
21063   Parker Apartments   Austin 
21064   Fiesta Trails    San Antonio 
21070   Saison North    Austin 
21075   June West    Austin 
21081   Kiva East    Dallas 
21087   The Versia    Irving 
21092   Scenic Park Apartments  Tyler 
21093   Parkside on Carrier   Grand Prairie 



21100   Hawthorn Terrace   Houston 
21101   Longview Crossing   Longview 
21113   San Angelo Crossing   San Angelo 
21114   The Reserves at Holdsworth  Kerrville 
21121   Paige Estates    Waco 
21130   Sun Pointe    El Paso 
21131   Boulevard 61    Houston 
21132   OST Lofts    Houston 
21139   Cypress Creek Apartment  

  Homes at Forest Lane  Dallas 
21145   Mariposa Apartment Homes 

  at Communications Pkwy Plano 
21158   Juniper Pointe Apartments  Kaufman 
21177   Carver Ridge Apartments  Hutto 
21186   Palms at Blucher Park  Corpus Christi 
21187   Village at Perrin Beitel  San Antonio 
21208   Parmore Jupiter Road  Plano 
21245   The Rushmore   Houston 
21261   The Ponderosa   Alice 
21264   Acadia Terrace   Houston 
21274   Avanti Legacy Violet Parc  McAllen 
21276   Avanti Legacy Springfield  Laredo 
21289   Snowden Apartments  San Antonio 
21292   Campanile on Minimax  Houston 
21305   Jackson Road Apartments  McAllen 
21317   San Angelo Terrace   San Angelo 
 
The Board unanimously approved staff recommendation to require for all applications for 2021 
competitive tax credits that have sought and were awarded one point for committing at least 
an additional 2% of the total units to be made available for those experiencing homelessness 
and that this condition be included in their land use restriction agreements with TDHCA as 
described and conditioned in the item. 
 
14)  Ms. Holloway, with additional information from Mr. Wilkinson and Mr. Eccles, presented 
Action Item 6(f) – Presentation, discussion, and possible action regarding awards from the 2021 
State Competitive Housing Credit Ceiling and approval of the waiting list for the 2021 
Competitive Housing Tax Credit Application Round: 
 
21003   Tomball Senior Village  Tomball 
21004   Skyline at Cedar Crest  Dallas 
21006   Westheimer Garden Villas  Houston 
21007   Retta Street Lofts   Fort Worth 
21015   Embree Eastside   Garland 
21017   Hughes House   Fort Worth 



21020   Huntington at Bay Area  Houston 
21024   Freedom's Path at Waco  Waco 
21026   Vista at Park Place   Houston 
21030   Abilene Pioneer Crossing  Abilene 
21032   Royal Gardens Lufkin   Lufkin 
21033   Beaumont Pioneer Crossing Beaumont 
21035   Manson Place    Houston 
21038   Houston 150 Bayou  

  Apartments    Houston 
21048   Price Lofts    Brownsville 
21051   Canyon Lofts    Canyon 
21052   Del Rio Lofts    Del Rio 
21053   Reserve at Shiloh   Garland 
21054   Reserve at Palestine   Palestine 
21061   Magnolia Lofts   Fort Worth 
21063   Parker Apartments   Austin 
21064   Fiesta Trails    San Antonio 
21070   Saison North    Austin 
21075   June West    Austin 
21081   Kiva East    Dallas 
21087   The Versia    Irving 
21092   Scenic Park Apartments  Tyler 
21093  Parkside on Carrier   Grand Prairie 
21100   Hawthorn Terrace   Houston 
21101   Longview Crossing   Longview 
21113   San Angelo Crossing   San Angelo 
21114   The Reserves at Holdsworth  Kerrville 
21116   Sweetwater Station   Sweetwater 
21117   Montrose Valley  

  Apartments    Belton 
21118   Cherry Village Apartments  Belton 
21119   Cedar Grove Estates I and II  Buckholts; Rosebud 
21121   Paige Estates    Waco 
21130   Sun Pointe    El Paso 
21131   Boulevard 61    Houston 
21132   OST Lofts    Houston 
21139   Cypress Creek Apartment  
      Homes at Forest Lane  Dallas 
21145   Mariposa Apartment Homes 
      at Communications Pkwy Plano 
21148   William Booth Apartments  Houston 
21150   Big Lake Seniors Apartments  Big Lake 
21151   Colorado City Apartments  Colorado City 
21156   Bayshore Manor and  



  Bay View Apartments  Palacios 
21157   Katy Manor Apartments  Katy 
21158   Juniper Pointe Apartments  Kaufman 
21164   Town Oaks Apartments  Kenedy 
21166   Mountain View Estates  El Paso 
21175   Wells Manor    Wells 
21176   Mill Run    Elkhart 
21177   Carver Ridge Apartments  Hutto 
21186   Palms at Blucher Park  Corpus Christi 
21187   Village at Perrin Beitel  San Antonio 
21189   Village at Boyer   San Antonio 
21208   Parmore Jupiter Road  Plano 
21220   Longview Square   Longview 
21228   El Jardin    Brownsville 
21245   The Rushmore   Houston 
21261   The Ponderosa   Alice 
21264   Acadia Terrace   Houston 
21274   Avanti Legacy Violet Parc  McAllen 
21276   Avanti Legacy Springfield  Laredo 
21283   Hemley Palms    Vinton 
21289   Snowden Apartments  San Antonio 
21292   Campanile on Minimax  Houston 
21305   Jackson Road Apartments  McAllen 
21312   Savannah Park of Keene  Keene 
21317   San Angelo Terrace   San Angelo 
21318   Cypress Creek Temple  Temple 
 
Following public comment (listed below), the Board unanimously approved staff 
recommendation to make the awards and waiting list as outlined in the item.  
 

• Donna Rickenbacker raised concerns about the awards log posted at the time the Board 
took up this item 

• Tamea Dula also raised concerns about the awards log posting 
• Audrey Martin, Purple Martin Real Estate, thanked staff for their hard work and had a 

question about the awards log 
• Germaine White raised concerns about application 21139 Cypress Creek Apartment 

Homes at Forest Lane, Dallas 
 
15)  During the general public comment portion of the meeting where persons may make 
comments on matters other than items for which there were posted agenda items, the 
following persons and comments were made: 
 

• Donna Rickenbacker thanked staff and the Board for their hard work on the 2021 
awards cycle and raised several concerns she hoped would be addressed for next year 



Except as noted otherwise, all materials presented to and reports made to the Board were 
approved, adopted, and accepted.  These minutes constitute a summary of actions taken.  The 
full transcript of the meeting, reflecting who made motions, offered seconds, etc., questions 
and responses, and details of comments, is retained by TDHCA as an official record of the 
meeting.   
 
There being no further business to come before the Board, the meeting adjourned at 1:07 p.m.   
The next meeting is set for Thursday, September 2, 2021.   
 
 
 
 
 
      _________________________  
      Secretary 
 
 
      Approved: 
 
      _______________________  
      Chair  
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action regarding a Material Amendment to the Housing Tax Credit 
Land Use Restriction Agreement for Mission Oaks (HTC #01086) 
 
 

RECOMMENDED ACTION 
 

WHEREAS, Mission Oaks (the Development) received a 9% Housing Tax Credit (HTC) 
award in 2001 for the new construction of 32 multifamily units in the City of Refugio, 
Refugio County; 
 
WHEREAS, the HTC application for the Development received points and/or other 
preferences for agreeing to provide a Right of First Refusal (ROFR) to purchase the 
Development over a two-year ROFR period, and this provision is reflected in the Land Use 
Restriction Agreement (LURA) for the Development; 
 
WHEREAS, in 2015, the 84th Texas Legislature, Regular Session, amended Tex. Gov’t Code 
§2306.6725 and §2306.6726 to allow, among other things, for a 180-day ROFR period and 
to permit a Qualified Entity to purchase a property under ROFR, and defined a Qualified 
Entity to mean an entity described by, or as amended, an entity controlled by an entity 
described by, 26 U.S.C. §42(i)(7)(A), Internal Revenue Code of 1986; 
 
WHEREAS, Refugio DMA Housing, LP (the Development Owner or Owner) requests to 
amend the LURA for the Development to incorporate changes made to Tex. Gov’t Code 
§2306.6725 and §2306.6726 in 2015; and 
 
WHEREAS, amendment to the ROFR period in the LURA is a material change requiring 
Board approval under 10 TAC §10.405(b)(2)(E), and the Development Owner has 
complied with the procedural amendment requirements in 10 TAC §10.405(b) to place 
this request before the Board, including holding a public hearing; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the material LURA amendment for Mission Oaks is approved as 
presented to this meeting, and the Executive Director and his designees are hereby, 
authorized, empowered, and directed to take all necessary action to effectuate the 
foregoing. 
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BACKGROUND 
 
Mission Oaks received a 9% HTC award in 2001 for the new construction of 32 multifamily units, all of 
which are set aside for residents at or below 60% of the area median income, in Refugio, Refugio County.  
In a letter dated June 21, 2021, Janine Sisak, representative for the Development Owner, requested 
approval to amend the HTC LURA related to the ROFR provision.  
 
In 2001, the Housing Tax Credit application allotted five points to the Development Owner in exchange 
for a two-year ROFR period.  Upon completion of the Development, the Owner entered into a 
Declaration of Land Use Restrictive Covenants/Land Use Restriction Agreement for Low-Income Housing 
Credits recorded in Refugio County on December 17, 2003. 
 
The additional use restrictions in the current HTC LURA require, among other things, a two-year ROFR to 
sell the Development based on a set order of priority to a community housing development organization 
(as defined for purposes of the federal HOME Investment Partnership Program at 24 CFR Part 92), to a 
qualified nonprofit organization (as defined in Internal Revenue Code §42(h)(5)(C)), or to a tenant 
organization or to the Department, if at any time after the 15th year of the Compliance Period the Owner 
decides to sell the property.  The Development is currently in the 18th year of the 40-year Extended Use 
Period.  However, the Owner desires to exercise its rights under Tex. Gov’t Code §2306.6726 to amend 
the LURA to allow for a 180-day ROFR period. 
 
In 2015, the Texas Legislature, regular session, passed HB 3576, which amended Tex. Gov’t Code 
§2306.6725 to allow for a 180-day ROFR period and Tex. Gov’t Code §2306.6726 to allow for a Qualified 
Entity to purchase a development under a ROFR provision of the LURA and satisfy the ROFR requirement.  
Additionally, Tex. Gov’t Code §2306.6726, as amended by HB 3576, defines Qualified Entity to mean an 
entity described by, or an entity controlled by an entity described by, §42(i)(7)(A) of the Internal Revenue 
Code of 1986.  The Department’s Uniform Multifamily Rules, Subchapter E, include administrative 
procedures to allow a Development Owner to conform to the new ROFR provisions described in the 
amended statute.  
 
The Development Owner has complied with the amendment and notification requirements under 10 
TAC §10.405(b). The Development Owner held a public hearing on the matter on August 3, 2021. An 
attendee list and meeting minutes with resident comments were provided. The attendee list indicates 5 
residents participated. The meeting minutes indicate questions not specific to the amendment were 
asked, and no public comment was received regarding the requested amendment.  
 
Staff recommends approval of the material LURA amendment as presented herein. 
 
The amendment request letter also requests approval to remove the requirement for a Historically 
Underutilized Business (HUB) to hold an ownership interest in the project and maintain regular, 
continuous, and substantial participation in the operation of the development.  However, this request 
can be approved administratively once the requirements in 10 TAC §10.405(b)(1) have been satisfied.  
Therefore, action on the request related to the HUB provision will be taken separately from this item 
related to the ROFR provision. 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action regarding a Material Amendment to the Housing Tax Credit 
Land Use Restriction Agreement for Legend Oaks (HTC #00155) 
 
 

RECOMMENDED ACTION 
 

WHEREAS, Legend Oaks (the Development) received a 9% Housing Tax Credit (HTC) award 
in 2000 for the new construction of 48 multifamily units in Llano, Llano County; 
 
WHEREAS, the HTC application for the Development received points and/or other 
preferences for agreeing to provide a Right of First Refusal (ROFR) to purchase the 
Development over a two-year ROFR period, and this provision is reflected in the Land Use 
Restriction Agreement (LURA) for the Development; 
 
WHEREAS, in 2015, the 84th Texas Legislature, Regular Session, amended Tex. Gov’t Code 
§2306.6725 and §2306.6726 to allow, among other things, for a 180-day ROFR period and 
to permit a Qualified Entity to purchase a property under ROFR, and defined a Qualified 
Entity to mean an entity described by, or as amended, an entity controlled by an entity 
described by, 26 U.S.C. §42(i)(7)(A), Internal Revenue Code of 1986; 
 
WHEREAS, Llano DMA Housing, LP (the Development Owner or Owner) requests to 
amend the LURA for the Development to incorporate changes made to Tex. Gov’t Code 
§2306.6725 and §2306.6726 in 2015; and 
 
WHEREAS, amendment to the ROFR period in the LURA is a material change requiring 
Board approval under 10 TAC §10.405(b)(2)(E), and the Development Owner has 
complied with the procedural amendment requirements in 10 TAC §10.405(b) to place 
this request before the Board, including holding a public hearing; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the material LURA amendment for Legend Oaks is approved as presented 
to this meeting, and the Executive Director and his designees are hereby, authorized, 
empowered, and directed to take all necessary action to effectuate the foregoing. 
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BACKGROUND 
 
Legend Oaks received a 9% HTC award in 2000 for the new construction of 48 multifamily units, 36 of 
which are set aside for residents at or below 60% of the area median income, in Llano, Llano County.  In 
a letter dated June 21, 2021, Janine Sisak, representative for the Development Owner, requested 
approval to amend the HTC LURA related to the ROFR provision.  
 
In 2000, the Housing Tax Credit application allotted five points to the Development Owner in exchange 
for a two-year ROFR period.  Upon completion of the Development, the Owner entered into a 
Declaration of Land Use Restrictive Covenants/Land Use Restriction Agreement for Low-Income Housing 
Credits recorded in Llano County on December 4, 2002. 
 
The additional use restrictions in the current HTC LURA require, among other things, a two-year ROFR to 
sell the Development based on a set order of priority to a community housing development organization 
(as defined for purposes of the federal HOME Investment Partnership Program at 24 CFR Part 92), to a 
qualified nonprofit organization (as defined in Internal Revenue Code §42(h)(5)(C)), or to a tenant 
organization or to the Department, if at any time after the 15th year of the Compliance Period the Owner 
decides to sell the property.  The Development is currently in the 19th year of the 40-year Extended Use 
Period.  However, the Owner desires to exercise its rights under Tex. Gov’t Code §2306.6726 to amend 
the LURA to allow for a 180-day ROFR period. 
 
In 2015, the Texas Legislature, regular session, passed HB 3576, which amended Tex. Gov’t Code 
§2306.6725 to allow for a 180-day ROFR period and Tex. Gov’t Code §2306.6726 to allow for a Qualified 
Entity to purchase a development under a ROFR provision of the LURA and satisfy the ROFR requirement.  
Additionally, Tex. Gov’t Code §2306.6726, as amended by HB 3576, defines Qualified Entity to mean an 
entity described by, or an entity controlled by an entity described by, §42(i)(7)(A) of the Internal Revenue 
Code of 1986.  The Department’s Uniform Multifamily Rules, Subchapter E, include administrative 
procedures to allow a Development Owner to conform to the new ROFR provisions described in the 
amended statute.  
 
The Development Owner has complied with the amendment and notification requirements under 10 
TAC §10.405(b). The Development Owner held a public hearing on the matter on August 2, 2021. An 
attendee list and meeting minutes with resident comment were provided. The attendee list indicates 15 
residents participated. The meeting minutes indicate questions not specific to the amendment were 
asked, and no public comment was received regarding the request. 
 
Staff recommends approval of the material LURA amendment as presented herein. 
 
The amendment request letter also requests approval to remove the requirement for a Historically 
Underutilized Business (HUB) to hold an ownership interest in the project and maintain regular, 
continuous, and substantial participation in the operation of the development.  However, this request 
can be approved administratively once the requirements in 10 TAC §10.405(b)(1) have been satisfied.  
Therefore, action on the request related to the HUB provision will be taken separately from this item 
related to the ROFR provision. 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action regarding a Material Amendment to the Housing Tax Credit 
Land Use Restriction Agreement for Mariposa Gardens Apartments (HTC #99176) 
 
 

RECOMMENDED ACTION 
 

WHEREAS, Mariposa Gardens Apartments (the Development) received a 9% Housing Tax 
Credit (HTC) award in 1999 for the new construction of 66 multifamily units in the City of 
Mathis, San Patricio County; 
 
WHEREAS, the HTC application for the Development received points and/or other 
preferences for agreeing to provide a Right of First Refusal (ROFR) to purchase the 
Development over a two-year ROFR period, and this provision is reflected in the Land Use 
Restriction Agreement (LURA) for the Development; 
 
WHEREAS, in 2015, the 84th Texas Legislature, Regular Session, amended Tex. Gov’t Code 
§2306.6725 and §2306.6726 to allow, among other things, for a 180-day ROFR period and 
to permit a Qualified Entity to purchase a property under ROFR, and defined a Qualified 
Entity to mean an entity described by, or as amended, an entity controlled by an entity 
described by, 26 U.S.C. §42(i)(7)(A), Internal Revenue Code of 1986; 
 
WHEREAS, Mathis DMHA Housing, LP (the Development Owner or Owner) requests to 
amend the LURA for the Development to incorporate changes made to Tex. Gov’t Code 
§2306.6725 and §2306.6726 in 2015; and 
 
WHEREAS, amendment to the ROFR period in the LURA is a material change requiring 
Board approval under 10 TAC §10.405(b)(2)(E), and the Development Owner has 
complied with the procedural amendment requirements in 10 TAC §10.405(b) to place 
this request before the Board, including holding a public hearing; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the material LURA amendment for Mariposa Gardens Apartments is 
approved as presented to this meeting, and the Executive Director and his designees are 
hereby, authorized, empowered, and directed to take all necessary action to effectuate 
the foregoing. 
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BACKGROUND 
 
Mariposa Gardens Apartments received a 9% HTC award in 1999 for the new construction of 66 
multifamily units, all of which are set aside for residents at or below 60% of the area median income, in 
Mathis, San Patricio County.  In a letter dated June 21, 2021, Janine Sisak, representative for the 
Development Owner, requested approval to amend the HTC LURA related to the ROFR provision.  
 
In 1999, the Housing Tax Credit application allotted five points to the Development Owner in exchange 
for a two-year ROFR period.  Upon completion of the Development, the Owner entered into a 
Declaration of Land Use Restrictive Covenants/Land Use Restriction Agreement for Low-Income Housing 
Credits recorded in San Patricio County on December 4, 2001. 
 
The additional use restrictions in the current HTC LURA require, among other things, a two-year ROFR to 
sell the Development based on a set order of priority to a community housing development organization 
(as defined for purposes of the federal HOME Investment Partnership Program at 24 CFR Part 92), to a 
qualified nonprofit organization (as defined in Internal Revenue Code §42(h)(5)(C)), or to a tenant 
organization or to the Department, if at any time after the 15th year of the Compliance Period the Owner 
decides to sell the property.  The Development is currently in the 21st year of the 40-year Extended Use 
Period.  However, the Owner desires to exercise its rights under Tex. Gov’t Code §2306.6726 to amend 
the LURA to allow for a 180-day ROFR period. 
 
In 2015, the Texas Legislature, regular session, passed HB 3576, which amended Tex. Gov’t Code 
§2306.6725 to allow for a 180-day ROFR period and Tex. Gov’t Code §2306.6726 to allow for a Qualified 
Entity to purchase a development under a ROFR provision of the LURA and satisfy the ROFR requirement.  
Additionally, Tex. Gov’t Code §2306.6726, as amended by HB 3576, defines Qualified Entity to mean an 
entity described by, or an entity controlled by an entity described by, §42(i)(7)(A) of the Internal Revenue 
Code of 1986.  The Department’s Uniform Multifamily Rules, Subchapter E, include administrative 
procedures to allow a Development Owner to conform to the new ROFR provisions described in the 
amended statute.  
 
The Development Owner has complied with the amendment and notification requirements under 10 
TAC §10.405(b). The Development Owner held a public hearing on the matter on August 3, 2021. The 
attendee list indicates four residents participated. The meeting minutes indicate a question not specific 
to the amendment was asked, and no public comment was received regarding the requested 
amendment. 
 
Staff recommends approval of the material LURA amendment as presented herein. 
 
The amendment request letter also requests approval to remove the requirement for a Historically 
Underutilized Business (HUB) to hold an ownership interest in the project and maintain regular, 
continuous, and substantial participation in the operation of the Development.  However, this request 
can be approved administratively once the requirements in 10 TAC §10.405(b)(1) have been satisfied.  
Therefore, action on the request related to the HUB provision will be taken separately from this item 
related to the ROFR provision. 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action regarding a Material Amendment to the Housing Tax Credit 
Land Use Restriction Agreement for Windmill Run Apartment Homes (HTC #99148) 
 

RECOMMENDED ACTION 
 

WHEREAS, Windmill Run Apartment Homes (the Development) received a 9% Housing 
Tax Credit (HTC) award in 1999 to construct 76 multifamily units in Sweeny, Brazoria 
County; 
 
WHEREAS, the HTC application for the Development received points and/or other 
preferences for agreeing to provide a Right of First Refusal (ROFR) to purchase the 
Development over a two-year ROFR period, and this provision is reflected in the Land Use 
Restriction Agreement (LURA) for the Development; 
 
WHEREAS, in 2015, the 84th Texas Legislature, Regular Session, amended Tex. Gov’t Code 
§2306.6725 and §2306.6726 to allow, among other things, for a 180-day ROFR period and 
to permit a Qualified Entity to purchase a property under ROFR, and defined a Qualified 
Entity to mean an entity described by, or as amended, an entity controlled by an entity 
described by, 26 U.S.C. §42(i)(7)(A), Internal Revenue Code of 1986; 
 
WHEREAS, Windmill Run Associates, Ltd. (the Development Owner or Owner) requests to 
amend the LURA for the Development to incorporate changes made to Tex. Gov’t Code 
§2306.6725 and §2306.6726 in 2015; and 
 
WHEREAS, amendment to the ROFR period in the LURA is a material change requiring 
Board approval under 10 TAC §10.405(b)(2)(E), and the Development Owner has 
complied with the procedural amendment requirements in 10 TAC §10.405(b) to place 
this request before the Board, including holding a public hearing; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the material LURA amendment for Windmill Run Apartment Homes is 
approved as presented to this meeting, and the Executive Director and his designees are 
hereby, authorized, empowered, and directed to take all necessary action to effectuate 
the foregoing. 
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BACKGROUND 
 
Windmill Run Apartment Homes received a 9% HTC award in 1999 to construct 76 multifamily units in 
Sweeny, Brazoria County.  In a letter dated June 16, 2021, Mark Breen, representative for the 
Development Owner, requested approval to amend the HTC LURA related to the ROFR provision.  
 
In 1999, the Housing Tax Credit application allotted five points to the Development Owner in exchange 
for a two-year ROFR period.  Upon completion of the Development, the Owner entered into a 
Declaration of Land Use Restrictive Covenants for Low-Income Housing Credits recorded in Brazoria 
County on December 29, 2000. LURA amendments were recorded in Brazoria County on November 12, 
2002, and on January 12, 2012. 
 
The additional use restrictions in the current HTC LURA require, among other things, a two-year ROFR to 
sell the Development based on a set order of priority to a community housing development organization 
(as defined for purposes of the federal HOME Investment Partnership Program at 24 CFR Part 92), to a 
qualified nonprofit organization (as defined in Internal Revenue Code §42(h)(5)(C)), or to a tenant 
organization or to the Department, if at any time after the 15th year of the Compliance Period the Owner 
decides to sell the property.  The Development is currently in the 21st year of the 40-year Extended Use 
Period.  However, the Owner desires to exercise its rights under Tex. Gov’t Code §2306.6726 to amend 
the LURA to allow for a 180-day ROFR period. 
 
In 2015, the Texas Legislature, Regular Session, passed HB 3576, which amended Tex. Gov’t Code 
§2306.6725 to allow for a 180-day ROFR period and Tex. Gov’t Code §2306.6726 to allow for a Qualified 
Entity to purchase a development under a ROFR provision of the LURA and satisfy the ROFR requirement.  
Additionally, Tex. Gov’t Code §2306.6726, as amended by HB 3576, defines Qualified Entity to mean an 
entity described by, or as amended, an entity controlled by an entity described by, §42(i)(7)(A) of the 
Internal Revenue Code of 1986.  The Department’s Uniform Multifamily Rules, Subchapter E, include 
administrative procedures to allow a Development Owner to conform to the new ROFR provisions 
described in the amended statute. 
 
The Development Owner has complied with the amendment and notification requirements under 10 
TAC §10.405(b).  The Development Owner held a virtual public hearing on the matter on August 6, 2021.  
There were four attendees on the call, and while questions were asked about the amendment, no public 
comment was received regarding the requested amendment.  It should be noted that the transcript of 
the meeting indicates that the Owner is looking at this amendment as the start to the process to seek a 
qualified contract. 
 
Staff recommends approval of the material LURA amendment as presented herein. 



WINDMILL RUN ASSOCIATES LTD 

Windmill Run 
JOOSilverleafRd, Sweeny, TX77480 

(979) 548-0492

June 16th 2021 

TO: Texas Department of Housing and Community Affairs (Attn:Lucy Trevino, Senior Asset Manager) 

RE: LURA Amendment Request to TDHCA for Windmill Run 

Dear Sir/Madam: 

Windmill Run Associates, LTD is asking the Texas Department of Housing and Community Affairs 
Governing Board (the TDHCA Board) to approve an amendment to its Land Use Restrictive Agreement 
(LURA) that will change in the Right of First Refusal period as described in amended §2306.6725 of the Texas 
Government Code,from two (2) years to 180 days. TDHCA Rules require that notice of this request be provided to 
all residents of the property, a copy of this notice is attached hereto. TDHCA Rules also require that notice of 
this request be provided to current lender(s) and investor(s); there are no lenders involved in the property, a copy 
of the notice provided to the limited partner Windmill Venture, LLC is attached hereto. 

This written notice and attaching documentation satisfy the 45 requirement stipulated by the TDHCA Post Award 
Activities Manual in advance of the 09/02/21 TD HCA Board Meeting. 

Amendment Fee of $2,500 shall be issued to TDHCA upon approval of this notice, as acknowledged by the 
TDHCA Asset Manager. 

s�(�Cj)� 
Mark Breen 
Owner of the General Partner, Coolidge Apartments Corp. 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action regarding a Material Amendment to the Housing Tax Credit 
Land Use Restriction Agreement for Sandia Crossing (HTC #98148) 
 
 

RECOMMENDED ACTION 
 

WHEREAS, Sandia Crossing (the Development) received a 9% Housing Tax Credit (HTC) 
award in 1998 for the new construction of 40 multifamily units in the City of Luling, 
Caldwell County; 
 
WHEREAS, the HTC application for the Development received points and/or other 
preferences for agreeing to provide a Right of First Refusal (ROFR) to purchase the 
Development over a two-year ROFR period, and this provision is reflected in the Land Use 
Restriction Agreement (LURA) for the Development; 
 
WHEREAS, in 2015, the 84th Texas Legislature, Regular Session, amended Tex. Gov’t Code 
§2306.6725 and §2306.6726 to allow, among other things, for a 180-day ROFR period and 
to permit a Qualified Entity to purchase a property under ROFR, and defined a Qualified 
Entity to mean an entity described by, or as amended, an entity controlled by an entity 
described by, 26 U.S.C. §42(i)(7)(A), Internal Revenue Code of 1986; 
 
WHEREAS, Luling CMG Housing, LP (the Development Owner or Owner) requests to 
amend the LURA for the Development to incorporate changes made to Tex. Gov’t Code 
§2306.6725 and §2306.6726 in 2015; and 
 
WHEREAS, amendment to the ROFR period in the LURA is a material change requiring 
Board approval under 10 TAC §10.405(b)(2)(E), and the Development Owner has 
complied with the procedural amendment requirements in 10 TAC §10.405(b) to place 
this request before the Board, including holding a public hearing; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the material LURA amendment for Sandia Crossing is approved as 
presented to this meeting, and the Executive Director and his designees are hereby, 
authorized, empowered, and directed to take all necessary action to effectuate the 
foregoing. 
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BACKGROUND 
 
Sandia Crossing received a 9% HTC award in 1998 for the new construction of 40 multifamily units, 30 of 
which are set aside for residents at or below 60% of the area median income, in Luling, Caldwell County.  
In a letter dated June 21, 2021, Janine Sisak, representative for the Development Owner, requested 
approval to amend the HTC LURA related to the ROFR provision.  
 
In 1998, the Housing Tax Credit application allotted five points to the Development Owner in exchange 
for a two-year ROFR period.  Upon completion of the Development, the Owner entered into a 
Declaration of Land Use Restrictive Covenants/Land Use Restriction Agreement for Low-Income Housing 
Credits recorded in Caldwell County on December 14, 2000, which was later amended and recorded on 
August 7, 2019. 
 
The additional use restrictions in the current HTC LURA require, among other things, a two-year ROFR to 
sell the Development based on a set order of priority to a community housing development organization 
(as defined for purposes of the federal HOME Investment Partnership Program at 24 CFR Part 92), to a 
qualified nonprofit organization (as defined in Internal Revenue Code §42(h)(5)(C)), or to a tenant 
organization or to the Department, if at any time after the 15th year of the Compliance Period the Owner 
decides to sell the property.  The Development is currently in the 22nd year of the 35-year Extended Use 
Period.  However, the Owner desires to exercise its rights under Tex. Gov’t Code §2306.6726 to amend 
the LURA to allow for a 180-day ROFR period. 
 
In 2015, the Texas Legislature, regular session, passed HB 3576, which amended Tex. Gov’t Code 
§2306.6725 to allow for a 180-day ROFR period and Tex. Gov’t Code §2306.6726 to allow for a Qualified 
Entity to purchase a development under a ROFR provision of the LURA and satisfy the ROFR requirement.  
Additionally, Tex. Gov’t Code §2306.6726, as amended by HB 3576, defines Qualified Entity to mean an 
entity described by, or an entity controlled by an entity described by, §42(i)(7)(A) of the Internal Revenue 
Code of 1986.  The Department’s Uniform Multifamily Rules, Subchapter E, include administrative 
procedures to allow a Development Owner to conform to the new ROFR provisions described in the 
amended statute.  
 
The Development Owner has complied with the amendment and notification requirements under 10 
TAC §10.405(b). The Development Owner held a public hearing on the matter on August 4, 2021. An 
attendee list and meeting minutes with public comments were provided. The attendee list indicates two 
residents participated. The meeting minutes indicate questions not specific to the amendment were 
asked, and no public comment was received regarding the requested amendment. 
 
Staff recommends approval of the material LURA amendment as presented herein. 
 
The amendment request letter also requests approval to remove the requirement for a Historically 
Underutilized Business (HUB) to hold an ownership interest in the project and maintain regular, 
continuous, and substantial participation in the operation of the Development.  However, this 
requirement was only throughout the 15-year Compliance Period, which ran through the end of 2014, 
and therefore, no further action is required for this additional request. 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action regarding a Material Amendment to the Housing Tax Credit 
Land Use Restriction Agreement for Oaks at Winding Way (HTC #98147) 
 
 

RECOMMENDED ACTION 
 

WHEREAS, Oaks at Winding Way (the Development) received a 9% Housing Tax Credit 
(HTC) award in 1998 for the new construction of 40 multifamily units in the City of 
Gonzales, Gonzales County; 
 
WHEREAS, the HTC application for the Development received points and/or other 
preferences for agreeing to provide a Right of First Refusal (ROFR) to purchase the 
Development over a two-year ROFR period, and this provision is reflected in the Land Use 
Restriction Agreement (LURA) for the Development; 
 
WHEREAS, in 2015, the 84th Texas Legislature, Regular Session, amended Tex. Gov’t Code 
§2306.6725 and §2306.6726 to allow, among other things, for a 180-day ROFR period and 
to permit a Qualified Entity to purchase a property under ROFR, and defined a Qualified 
Entity to mean an entity described by, or as amended, an entity controlled by an entity 
described by, 26 U.S.C. §42(i)(7)(A), Internal Revenue Code of 1986; 
 
WHEREAS, Gonzales CMG Housing, LP (the Development Owner or Owner) requests to 
amend the LURA for the Development to incorporate changes made to Tex. Gov’t Code 
§2306.6725 and §2306.6726 in 2015; and 
 
WHEREAS, amendment to the ROFR period in the LURA is a material change requiring 
Board approval under 10 TAC §10.405(b)(2)(E), and the Development Owner has 
complied with the procedural amendment requirements in 10 TAC §10.405(b) to place 
this request before the Board, including holding a public hearing; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the material LURA amendment for Oaks at Winding Way is approved as 
presented to this meeting, and the Executive Director and his designees are hereby, 
authorized, empowered, and directed to take all necessary action to effectuate the 
foregoing. 
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BACKGROUND 
 
Oaks at Winding Way received a 9% HTC award in 1998 for the new construction of 40 multifamily units, 
30 of which are set aside for residents at or below 60% of the area median income, in Gonzales, Gonzales 
County. In a letter dated June 21, 2021, Janine Sisak, representative for the Development Owner, 
requested approval to amend the HTC LURA related to the ROFR provision.  
 
In 1998, the Housing Tax Credit application allotted five points to the Development Owner in exchange 
for a two-year ROFR period.  Upon completion of the Development, the Owner entered into a 
Declaration of Land Use Restrictive Covenants/Land Use Restriction Agreement for Low-Income Housing 
Credits recorded in Gonzales County on December 15, 2000. 
 
The additional use restrictions in the current HTC LURA require, among other things, a two-year ROFR to 
sell the Development based on a set order of priority to a community housing development organization 
(as defined for purposes of the federal HOME Investment Partnership Program at 24 CFR Part 92), to a 
qualified nonprofit organization (as defined in Internal Revenue Code §42(h)(5)(C)), or to a tenant 
organization or to the Department, if at any time after the 15th year of the Compliance Period the Owner 
decides to sell the property.  The Development is currently in the 22nd year of the 30-year Extended Use 
Period.  However, the Owner desires to exercise its rights under Tex. Gov’t Code §2306.6726 to amend 
the LURA to allow for a 180-day ROFR period. 
 
In 2015, the Texas Legislature, regular session, passed HB 3576, which amended Tex. Gov’t Code 
§2306.6725 to allow for a 180-day ROFR period and Tex. Gov’t Code §2306.6726 to allow for a Qualified 
Entity to purchase a development under a ROFR provision of the LURA and satisfy the ROFR requirement.  
Additionally, Tex. Gov’t Code §2306.6726, as amended by HB 3576, defines Qualified Entity to mean an 
entity described by, or an entity controlled by an entity described by, §42(i)(7)(A) of the Internal Revenue 
Code of 1986.  The Department’s Uniform Multifamily Rules, Subchapter E, include administrative 
procedures to allow a Development Owner to conform to the new ROFR provisions described in the 
amended statute.  
 
The Development Owner has complied with the amendment and notification requirements under 10 
TAC §10.405(b). The Development Owner held a public hearing on the matter on August 4, 2021. An 
attendee list and meeting minutes with resident comments were provided. The attendee list indicates   
four residents participated. The meeting minutes indicate questions not specific to the amendment were 
asked, and no public negative comment was received regarding the requested amendment.  
 
Staff recommends approval of the material LURA amendment as presented herein. 
 
The amendment request letter also requests approval to remove the requirement for a Historically 
Underutilized Business (HUB) to hold an ownership interest in the project and maintain regular, 
continuous, and substantial participation in the operation of the development.  However, this 
requirement was only throughout the 15-year Compliance Period, which ran through the end of 2014, 
and therefore, no further action is required for this additional request. 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action regarding a Material Amendment to the Housing 
Tax Credit Application for Dallas Stemmons Apartments (HTC #20024) 
 

RECOMMENDED ACTION 

WHEREAS, Dallas Stemmons Apartments (the Development) received an award of 
9% Housing Tax Credits (HTCs) in 2020 for the new construction of 87 multifamily 
units, of which 85 are HTC units, in Dallas, Dallas County; 
 
WHEREAS, Dallas Stemmons, Ltd. (the Development Owner or Owner) requests 
approval for a material amendment to the Application for the reduction of one 
60% one-bedroom unit and the addition of one 60% two-bedroom unit; 

WHEREAS, Board approval is required for a modification of the bedroom mix of 
units, as directed in Tex. Gov’t Code §2306.6712(d)(2) and 10 TAC 
§10.405(a)(4)(B), and the Owner has complied with the amendment requirements 
therein;  

WHEREAS, the amendment request documentation also identifies an increase in 
the three-bedroom unit size from 1,154 square feet to 1,163 square, an increase 
in the net rentable square feet from 78,714 to 78,951, an increase in the 
clubhouse conditioned space from 4,036 to 4,226 square feet, all of which are 
Notification Items under 10 TAC §10.405(a)(2); and 

WHEREAS, the requested changes do not negatively affect the Development, 
impact the viability of the transaction, impact the scoring of the Application, or 
affect the amount of funding awarded;  

NOW, therefore, it is hereby 

RESOLVED, that the requested amendment for Dallas Stemmons Apartments is 
approved as presented at this meeting, and the Executive Director and his 
designees are each hereby authorized, directed, and empowered to take all 
necessary action to effectuate the foregoing. 
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BACKGROUND 

 
Dallas Stemmons Apartments received a 9% HTC award in 2020 to construct a three-story 
building consisting of 87 units (85 HTC and two market units) in Dallas, Dallas County. In a letter 
dated June 17, 2021, Cody J. Hunt, representative for the Owner, requested approval for the 
removal of one 60% one-bedroom unit and the addition of one 60% two-bedroom unit. The 
change impacts the unit mix, which results in a material amendment to the Application. The 
modification of the bedroom mix of units requires approval by the Board under Tex. Gov’t Code 
§2306.6712(d)(2) and 10 TAC §10.405(a)(4)(B). 
 
Additionally, the Owner proposes an increase of the three-bedroom unit size from 1,154 SF to 
1,163 SF, resulting in an increase in the net rentable square feet from 78,714 to 78,951, and there 
will also be an increase in the clubhouse conditioned space from 4,036 to 4,226 square feet. 
These are Notification items under 10 TAC §10.405(a)(2). 
 
The Owner increased the clubhouse size to provide a better layout for the community amenities 
to serve the residents. To achieve this, a first floor one-bedroom unit adjacent to the clubhouse 
had to be removed. However, according to the Owner, the units on the building all stack 
vertically; therefore, attempting to construct a one-bedroom unit on the upper floor creates 
inefficiency in the upper floor. As a result, the Owner mitigated the loss of the one-bedroom by 
creating a two-bedroom unit on the second floor. 
 
The table below is a comparison of the clubhouse submitted at Application and with this 
amendment request:  
 

Notification Item as defined in 10 TAC §10.405(a)(2)(B) 
Application 4,036 SF Amendment 4,226 SF 
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The Owner indicated that these changes were not foreseeable or preventable at the time of 
Application. 
 
An appraisal report and market analysis performed by Affordable Housing Analysts dated 
February 21, 2020, stated a total demand of 552 units, or a capture rate of 3.8% for the two-
bedroom 60% unit type. This indicates that the change in the unit mix will have no negative 
impact on the Development.  
 
The Owner provided an updated rent schedule due to the change in unit mix. The new schedule 
shows a slight increase in monthly gross rent from $76,551 to $76,724, resulting in an increase in 
the annual effective gross income from $876,101 to $878,021. There is no change to the 
previously recommended HTC amount.   
 
Staff has determined that the proposed changes noted above would not have impacted the 
scoring of the Application. Additionally, the revised Development plan continues to meet 
accessibility requirements. 

Staff recommends approval of the amendment request as presented herein.   



June 17, 2021

Texas Department of Housing and Community Affairs

Attn: Lee Ann Chance

221 E. 11th Street

Austin, TX 78701

RE: 20024 Dallas Stemmons Apartments – Amendment

Dear Ms. Chance,

Please find attached the required documents for 20024 Dallas Stemmons Apartments – Amendment.

The Application for Dallas Stemmons, Ltd. was submitted with tabs showing:

1. 13 one bedroom units at 60%

2. 23 two bedroom units at 60%

3. Three bedroom square footage of 1,154 each

4. Total Unit Square Footage of 78,714

5. 4,036 Clubhouse conditioned square footage

6. $876,101 Effective Gross Annual Income

However, after the application was submitted, the following changes were made:

1. 12 one bedroom units at 60% (one fewer)

2. 24 two bedroom units at 60% (one additional)

3. Three bedroom square footage of 1,163 each (9 sf more per unit)

4. Total Unit Square Footage of 78,951 (237 more Unit SF or .3%)

5. 4,226 Clubhouse conditioned square footage (190 more sf or 4.7%)

6. $878,021 Effective Gross Annual Income (increase of $1,920 or .22%)

The immaterial changes were implemented to add additional space to the clubhouse to properly service

the number of residents and to allow for additional space for community amenities. This resulted in the

elimination of a one bedroom unit on the ground floor next to the Clubroom and the addition of a two

bedroom unit on the second floor. The three bedroom size was also increased from 1,154 sf to 1,163 sf.

We request that this modification be approved as it does not affect the Project in a negative manner,

impact the scoring of the Application, change the total unit count, change the set asides, affect the tax

credit allocation awarded, and was not reasonably foreseeable or preventable at the time of

Application.



We have attached the following in support of the Amendment:

1. Tab 23 Bldg Unit Configuration “Original Application” and “As Amended”

2. Tab 24 Rent Schedule “Original Application” and “As Amended”

3. Clubhouse Plan “Original Application” and “As Amended”

4. Project Data Sheet “Original Application” and “As Amended”

If you have any questions, please do not hesitate to contact me.

Thanks and Best Regards,

Cody J. Hunt, CPA

Riva Switzerland, Inc.

nks and Best

y J. Hunt, CP
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

Presentation, discussion, and possible action regarding a material amendment to the Housing 
Tax Credit Application for Vernon Pioneer Crossing (HTC #20212) 

 

RECOMMENDED ACTION 
 

WHEREAS, Vernon Pioneer Crossing (the Development) received an award of 9% 
Housing Tax Credits (HTCs) in 2020 for the construction of 64 units of elderly 
housing in the City of Vernon, Wilbarger County; 
 
WHEREAS, Vernon Pioneer Crossing, LLC (the Applicant) is now requesting 
approval for a change in the Development site acreage from 7.21 to 10.92, which 
results in a 33.97% change in residential density from 8.88 units per acre to 5.86 
units per acre; 
 
WHEREAS, Board approval is required for a modification of the residential 
density of at least 5% as directed in Tex. Gov’t Code §2306.6712(d)(6) and 10 
TAC §10.405(a)(4)(F), and the Owner has complied with the amendment 
requirements therein; and 
 
WHEREAS, the requested change does not materially alter the Development in a 
negative manner, affect the HTC recommendation, and would not have 
adversely affected the selection of the Application in the Application Round;  
 
NOW, therefore, it is hereby 
 
RESOLVED, that the requested material amendment to the Application for 
Vernon Pioneer Crossing is approved as presented at this meeting, and the 
Executive Director and his designees are each authorized, directed, and 
empowered to take all necessary action to effectuate the Board’s determination. 

 

BACKGROUND 
 

Vernon Pioneer Crossing received an award of 9% Housing Tax Credits in 2020 for the new 
construction of 64 units of elderly housing in Vernon, Wilbarger County.  The Development is 
proposed to be owned by Vernon Pioneer Crossing, LLC, with VPC, LLC as its 0.01% General 
Partner, owned by Target Builders, LLC, which is owned by Khairunissa Jooma and Noorallah 
Jooma. 
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In a letter dated July 14, 2021, Lora Myrick, representative for the Applicant, is now requesting 
approval for a change from 7.21 acres to 10.92 acres (an increase of 51.46%), and as a result, 
the residential density will change from 8.88 to 5.86 units per acre (a related decrease of 
33.97%), requiring approval by the Board under Tex. Gov’t Code §2306.6712(d)(6) and 10 TAC 
§10.405(a)(4)(F). According to the Applicant’s representative, the change is a result of 
unforeseen storm water and excavation management requirements from the City of Vernon.  
 
At the time of application, the original plan included 10.92 acres, but was later revised at 
Commitment and reflected in an Addendum to the Underwriting Report removing 3.80 acres 
from the land to be encumbered in the LURA and reducing the site to 7.21 acres.  This revision 
reduced the acquisition costs to include only the cost of the reduced acreage at a prorated 
amount and a correlative reduction in the deferred developer fee. The Applicant stated that 
there are no substantial changes to the development costs as a result of this current increase in 
acreage. However, please note that the site plan submitted shows that the detention pond will 
be relocated from the east-southeastern boundary to the newly included land and will be larger 
than the pond originally proposed. No additional site changes were noted.  If approved, the 
LURA will encumber the full 10.92 acres at the time of filing. 
 

Material Alterations as defined in Texas Gov’t Code §2306.6712(d)(6) and 10 TAC §10.405(a)(4)(F) 
Addendum to Underwriting at Commitment  Current Amendment 

Density: 8.88 units per acre (64 units constructed 
on 7.21 acres)          

                                                                                                                                      

Density: 5.86 units per acre (64 units 
constructed on 10.92 acres)  

 
 
 
The requested change does not materially alter the Development in a negative manner, affect 
the HTC recommendation, and would not have adversely affected the selection of the 
Application in the Application Round. 
 
Staff recommends approval of the requested material amendment to the Application. 



Lora Myrick (512) 785-3710 lora@betcohousinglab.com 
 

│ 2201 Northland Drive, Austin, Texas 78756 │ 812 San Antonio Street, Suite L-20, Austin, Texas 78701 │ 

July 14, 2021 

Texas Department of Housing and Community Affairs 
Asset Management Division 
Attn: Mr. Rosalio Banuelos, Director 
221 E 11th Street 
Austin, Texas 78701 

Via Email: Rosalio.Banuelos@tdhca.state.tx.us 

Re: TDHCA Application #20212: 
Vernon Pioneer Crossing Material Amendment Request 

Dear Mr. Banuelos, 

We are formally requesting an amendment for the above-referenced housing tax 
credit application. A check for the amendment fee in the amount of $2,500 has been 
included with this request. 

We would like to amend the development site acreage.  The development site acreage 
has changed from 7.21 acres to 10.92 acres, as reflected in the attached and labeled 
Exhibit A.  The change is a result of unforeseen stormwater and excavation 
management requirements from the City of Vernon.  The site plan filed at Commitment 
is attached and labeled Exhibit B.  

Due to the change in site acreage, the rental density decreased from 8.88 units/acre to 
5.86 units/acre. As a result, rental density has decreased 33.97% from Commitment. 
We confirm that the changes in rental density have resulted in a greater percentage 
than the 5% variance allowed in the rule.  In accordance with Section 10.405(a)(4) of 
Subchapter E of the Uniform Multifamily Rules, we submit this request for a material 
change to the application. 

It should be noted that this change does not negatively affect the proposed 
development, as it does not impact the viability of this transaction, and has no affect 
on the original competitive score of the site. There were no substantial changes to the 
development costs as a result of the changes mentioned above. Therefore, we 
respectfully request approval of this amendment request. 



 
 
 
Mr. Banuelos 
Page 2 of 2 
 
 
 
If you have any questions, please do not hesitate to contact me directly at (512) 785-
3710 or via email at lora@betcohousinglab.com any time.   
 
Sincerely, 
 
 
 
 
 
 
 
Representative of  
Vernon Pioneer Crossing, LLC 
Development Owner 
2727 LBJ Freeway, Suite 1020 
Dallas, TX 75234 
(469) 855-6662 
 
w/Attachments 
 
cc:  Noor Jooma, Michael Beard, Andrea Sivells 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action regarding a Material Amendment to the Housing 
Tax Credit Application for Fawn Ridge Apartments (HTC #20495) 
 

RECOMMENDED ACTION 

WHEREAS, Fawn Ridge Apartments (the Development) received an award of 4% 
Housing Tax Credits (HTCs) in 2020 for the acquisition and rehabilitation of 119 
multifamily units in The Woodlands, Montgomery County; 

WHEREAS, EC Fawn Ridge, LLC (the Development Owner) requests approval for a 
material amendment to the Application to decrease the number of Low-Income 
Units from 119 to 109; 

WHEREAS, Board approval is required for a reduction in the number of Low-
Income Units, and the Development Owner has complied with the amendment 
requirements in 10 TAC §10.405(a);  

WHEREAS, nine households were discovered to be over income when the 
management company began income qualifications of the current residents, and 
these nine residents receive a HUD Section 236 rental subsidy and have a right to 
return to the Development upon completion of the rehabilitation; 

WHEREAS, since the units affected by this change are all subject to a HUD Section 
236 contract, the units would remain as affordable housing units even without the 
HTC designation; and 

WHEREAS, the requested change does not negatively affect the Development, 
impact the viability of the transaction, impact the scoring of the Application, or 
negatively affect the amount of funding awarded;  

NOW, therefore, it is hereby 

RESOLVED, that the requested amendment Fawn Ridge Apartments is approved 
as presented at this meeting, and the Executive Director and his designees are 
each hereby authorized, directed, and empowered to take all necessary action to 
effectuate the foregoing. 
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BACKGROUND 

Fawn Ridge Apartments received a 4% HTC award to acquire and rehabilitate 119 units in The 
Woodlands, Montgomery County.  In a letter dated May 4, 2021, Janna Cormier, representative 
for the Development Owner, requested approval to decrease the number of low-income units 
from 119 to 109, which includes one employee unit as a market unit. This change represents a 
material amendment to the Application.  
 
The Development Owner states that nine of the current households are over income, but because 
they receive a HUD Section 236 rental subsidy, they have a right to return to the Development 
upon completion of the rehabilitation. Therefore, without this amendment, the Development 
would be out of compliance from the start, and these nine units would not generate the tax 
credits expected by the investor. 
 
Because these units are covered by the HUD Section 236 Preservation Program, they will remain 
as affordable housing units even without the HTC designation. With approval of this amendment, 
these nine over-income households will remain in their units, and the Development would meet 
the HTC requirements. 
 
The change in the number of low-income units will result in having 109 units at 60% AMI and 10 
units without a HTC designation but still being designated as affordable units under the HUD 
Section 236 Preservation Program.  
 
The Development Owner provided updated financial information that has been analyzed by the 
Real Estate Analysis (REA) Division.  REA’s analysis of the updated financial information indicates 
that the Development is expected to be feasible, and there is no change to the previously 
recommended funding amount at this time. The Determination Notice is still valid, and the final 
credit amount will be determined at cost certification. 
 
Specifically, the financial impact of this change is not significant. The rents for the units remain 
the same since all the units are covered by the HUD Section 236 rental subsidy. The operating 
expenses also remain unchanged. Overall, total development costs decreased by $559K; 
however, the loss of eligible basis due to a lower application fraction is more than compensated 
for by the fixed 4% tax credit.  
 
Due to the increase in eligible basis from the fixed 4% credit, the permanent debt decreased 
$950K, while the interest rate increased 21 bps. The seller’s note decreased $800K, and the 
deferred fee increased $56K. The HTC investor has agreed to this change, and is pricing the credits 
at $0.86. Equity proceeds increased $1.1M. 
 
Staff has determined that the proposed changes noted above would not have impacted the 
scoring of the Application.  

Staff recommends approval of the amendment request as presented herein.   



TDHCA Application #: Program(s):

Address/Location:

City: County: Zip:

1
a:

b:

2
a:

b:

Should any terms of the proposed capital structure change or if there are material changes to the overall
development plan or costs, the analysis must be re-evaluated and adjustment to the credit allocation
and/or terms of other TDHCA funds may be warranted.

Receipt and acceptance by Cost Certification:
Certification of comprehensive testing for asbestos; that any appropriate abatement procedures
were implemented; and that any remaining asbestos-containing materials are being managed in
accordance with an acceptable Operations and Maintenance (O&M) program.

Architect certification that buildings were tested for the presence of radon and any recommended
mitigation measures were implemented.

Receipt and acceptance before Determination Notice:
Confirmation of HUD assignment and issuance of a new 20-year Mark-Up-to-Market (MUTM) HAP
contract with a post-renovation rent increase or documentation from the third party administrator
evidencing their approval of the proposed replacement HAP contract with rents increased to the
current market rents presented in this application.

Status: Applicant submitted an email notification dated 12/02/20 from Southwest Housing
Compliance Corporation stating that they have received HUD approval for the HAP contract
renewal at the rents presented in this application.  Rents will be effective 1/01/21.

Condition cleared.
A revised Scope and Cost Review ("SCR") that is fully compliant with Program Rules.

Status: SCR provider submitted a supplemental letter dated 12/08/20 that meets our requirements.
Condition cleared.

LIHTC (4% Credit) $733,463 $860,431

e es
Rate Amort Term LienTDHCA Program Amount

e es
Rate Amort Term Amount

ALLOCATION

Previous Allocation RECOMMENDATION

Report Date PURPOSE
07/29/21 LIHTC Unit Amendment
12/03/20 Original Underwriting

12420 Sawmill Road

The Woodlands Montgomery 77380

APPLICATION HISTORY

Real Estate Analysis Division
July 29, 2021

Addendum to Underwriting Report

20495 4% HTC

Fawn Ridge

CONDITIONS STATUS
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Operating Pro Forma

Development Cost

Sources of Funds

Manager of Real Estate Analysis: Jeanna Adams

Director of Real Estate Analysis: Thomas Cavanagh

TDHCA SET-ASIDES for HTC LURA
Income Limit Rent Limit Number of Units
60% of AMI 60% of AMI 109

Underwriter's cost estimate is based on the budget presented in the Novogradac Financial Forecast for the
project.

The loss of eligible basis due to a lower applicable fraction is more than compensated for by the fixed 4%
credit

Due to the increase in eligible basis from the fixed 4% credit, the perm debt decreased $950k while the
interest rate increased 21 bps.  The seller's note decreased $800k and the deferred fee increased $56k.

The LIHTC investor has agreed to this change and is pricing the credits at $0.86. Equity proceeds increased
$1.1M.

The Applicant's current cost schedule indicates a credit request of $860,431, based on a 90.57% applicable
fraction. The Underwriter's analysis uses a 91.69% fraction (includes the employee-occupied unit), and
indicates a potential credit allocation of $865,213.

ANALYSIS

Applicant is requesting an Amendment in order to change the number of LIHTC designated units in the
property. Nine of the current households at the property are over income, but have a right to return to the
property upon completion of the rehabilitation due to the Section 236 rental subsidy. With this amendment,
the property would go from 100% LIHTC units to 92% LIHTC units, however the units affected by this change
are all subject to a HUD Section 236 contract, and therefore would remain as affordable housing units
even without the LIHTC LURA covering them.
Without this amendment, the property will be out of compliance from the start, and these 9 units would not
generate the LIHTCs the investor would expect. By making this change, the property will be in compliance
with LIHTC requirements, and not cause an LIHTC adjuster due to credits not provided to the investor.

There are no changes to the rents since all units are covered by HUD assistance; operating expenses also
did not change.

The project was issued a determination notice for annual credits of $733,463 at original underwriting in
December of 2020.  This determination notice is still valid and credits will be trued-up at cost certification.

Total development costs decreased $559k.

SET-ASIDES
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60%
# Beds # Units % Total Assisted MDL Income # Units % Total 2.00%

Eff -             0.0% 0 0 20% -               0.0% 3.00%

1 32          26.9% 32 0 30% -               0.0% 130%

2 55          46.2% 55 0 40% -               0.0% 91.69%

3 32          26.9% 31 0 50% -               0.0% 4.00%

4 -             0.0% 0 0 60% 109          100.0% 4.00%

5 -             0.0% 0 0 70% -               0.0% 844 sf

80% -               0.0%
MR -               0.0%

TOTAL 119        100.0% 118         -            TOTAL 109          91.6%

Type
Gross 
Rent Type

Gross 
Rent

#
Units

#
Beds

#
Baths NRA

Gross
Rent

Utility 
Allow

Max Net 
Program 

Rent
Delta to

Max Rent psf
Net Rent 
per Unit

Total 
Monthly 

Rent

Total 
Monthly 

Rent
Rent per 

Unit Rent psf

Delta 
to

Max Underwritten
Mkt 

Analyst

TC 60% $887 Sec 8 $1,089 29 1 1 656 $1,089 $64 $1,025 $0 $1.56 $1,025 $29,725 $29,725 $1,025 $1.56 $0 $1,025 $1.56 $1,025

TC 60% $1,065 Sec 8 $1,323 51 2 1 816 $1,323 $73 $1,250 $0 $1.53 $1,250 $63,750 $63,750 $1,250 $1.53 $0 $1,250 $1.53 $1,250

TC 60% $1,230 Sec 8 $1,644 17 3 1.5 1,080 $1,644 $94 $1,550 $0 $1.44 $1,550 $26,350 $26,350 $1,550 $1.44 $0 $1,550 $1.44 $1,550

TC 60% $887 Sec 236 $569 1 1 1 656 $569 $64 $505 $0 $0.77 $505 $505 $505 $505 $0.77 $0 $1,025 $1.56 $1,025

non-HTC Sec 236 $569 2 1 1 656 $569 $64 $505 $0 $0.77 $505 $1,010 $1,010 $505 $0.77 $0 $1,025 $1.56 $1,025

TC 60% $1,065 Sec 236 $676 2 2 1 816 $676 $73 $603 $0 $0.74 $603 $1,206 $1,206 $603 $0.74 $0 $1,250 $1.53 $1,250

non-HTC Sec 236 $676 2 2 1 816 $676 $73 $603 $0 $0.74 $603 $1,206 $1,206 $603 $0.74 $0 $1,250 $1.53 $125

TC 60% $1,230 Sec 236 $729 9 3 1.5 1,080 $729 $94 $635 $0 $0.59 $635 $5,715 $5,715 $635 $0.59 $0 $1,550 $1.44 $1,550

non-HTC Sec 236 $729 5 3 1.5 1,080 $729 $94 $635 $0 $0.59 $635 $3,175 $3,175 $635 $0.59 $0 $1,550 $1.44 $1,550

EO 0 1 3 1.5 1,080 $94 $94 $0 $0.00 $0 $0 $0 NA $1,550 $1.44 $1,550

119 100,432 $0 $1.32 $1,115 $132,642 $132,642 $1,115 $1.32 $0 $1,270 $1.50 $1,251

$1,591,704 $1,591,704ANNUAL POTENTIAL GROSS RENT:

TOTALS/AVERAGES:

UNIT MIX/RENT SCHEDULE
Fawn Ridge, The Woodlands, 4% HTC #20495

LOCATION DATA
CITY:  The Woodlands

Pro Forma ASSUMPTIONS

Revenue Growth

UNIT DISTRIBUTION Average Income

COUNTY:  Montgomery

UNIT MIX / MONTHLY RENT SCHEDULE
APPLICABLE PROGRAM 

RENT
APPLICANT'S

PRO FORMA RENTS
TDHCA

PRO FORMA RENTS MARKET RENTS

Area Median Income $78,800

Expense Growth

Basis Adjust

PROGRAM RENT YEAR:  2020

UNIT MIX

PROGRAM REGION:  6 Applicable Fraction

APP % Acquisition

APP % Construction

Average Unit Size

RENT ASSISTED
UNITHTC
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Expense 
Comps

Rolling 12 Mos. 
July '19 to June '20 % EGI Per SF Per Unit Amount Applicant TDHCA Amount Per Unit Per SF % EGI % $

$1.32 $1,115 $1,591,704 $1,591,704 $1,591,704 $1,591,704 $1,115 $1.32 0.0% $0

$5.00 $7,140 7,140

$5.00 7,140 $7,140 $5.00 0.0% $0

$1,598,844 $1,598,844 $1,598,844 $1,598,844 0.0% $0

5.24% PGI ($83,779) (84,259) (84,259) (83,779)        5.24% PGI 0.0% -                   

$0 0 -                   0.0% -                   

$1,515,065 $1,514,585 $1,514,585 $1,515,065 0.0% $0

$49,664 $417/Unit $41,527 $349/Unit $28,002 $235/Unit 2.12% $0.32 $270 $32,096 $32,096 $28,002 $28,002 $235 $0.28 1.85% 14.6% 4,094           

$49,443 4.5% EGI $50,550 3.3% EGI $60,589 4.0% EGI 4.00% $0.60 $509 $60,602 $60,602 $75,729 $75,729 $636 $0.75 5.00% -20.0% (15,127)        

$161,122 $1,354/Unit $167,844 $1,410/Unit $184,402 $1,550/Unit 12.78% $1.93 $1,628 $193,679 $193,679 $184,402 $184,402 $1,550 $1.84 12.17% 5.0% 9,277           

$87,829 $738/Unit $89,447 $752/Unit $81,281 $683/Unit 3.30% $0.50 $420 $49,996 $49,996 $71,400 $71,400 $600 $0.71 4.71% -30.0% (21,404)        

$25,808 $217/Unit $16,249 $137/Unit $22,892 $192/Unit 1.47% $0.22 $187 $22,275 $22,275 $22,892 $22,892 $192 $0.23 1.51% -2.7% (617)             

Water, Sewer, & Trash  $74,698 $628/Unit $102,717 $863/Unit $61,548 $517/Unit 4.29% $0.65 $546 $65,012 $65,012 $61,548 $61,548 $517 $0.61 4.06% 5.6% 3,465           

$47,466 $0.47 /sf $52,370 $0.52 /sf $46,304 $0.46 /sf 3.02% $0.45 $384 $45,689 $45,689 $46,304 $46,304 $389 $0.46 3.06% -1.3% (615)             

Property Tax 2.1482 $92,231 $775/Unit $102,794 $864/Unit $55,344 $465/Unit 11.14% $1.68 $1,418 $168,778 $168,778 $173,188 $173,188 $1,455 $1.72 11.43% -2.5% (4,410)          

2.36% $0.36 $300 $35,700 $35,700 $35,700 $35,700 $300 $0.36 2.36% 0.0% -               

0.31% $0.05 $40 $4,720 $4,720 $4,720 $4,720 $40 $0.05 0.31% 0.0% -               

0.30% $0.04 $38 $4,500 $4,500 $4,500 $4,500 $38 $0.04 0.30% 0.0% -               

45.08% $6.80 $5,740 $683,047 $683,047 $708,385 $708,385 $5,953 $7.05 46.76% -3.6% (25,338)$      

NET OPERATING INCOME ("NOI") 54.92% $8.28 $6,992 $832,018 $831,538 $806,200 $806,679 $6,779 $8.03 53.24% 3.1% 25,338$       

$3,051/Unit $3,094/Unit

Property Insurance

VARIANCE

Database

STABILIZED FIRST YEAR PRO FORMA
COMPARABLES

  Vacancy & Collection Loss

  Rental Concessions

APPLICANT PRIOR REPORT TDHCA

STABILIZED PRO FORMA
Fawn Ridge, The Woodlands, 4% HTC #20495

POTENTIAL GROSS RENT

Total Secondary Income

Late Fees, forfeit deposits

(@ 100%)

TDHCA Compliance fees ($40/HTC unit)

CONTROLLABLE EXPENSES

Bond Trustee Fees

EFFECTIVE GROSS INCOME

POTENTIAL GROSS INCOME

TOTAL EXPENSES

Reserve for Replacements

General & Administrative

Management

Payroll & Payroll Tax

Repairs & Maintenance

Electric/Gas
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Fee UW App Applicant TDHCA DCR LTC

0.11% 1.22 1.25 663,358         3.36% 40 17 $14,250,000 $15,200,000 $15,200,000 $14,250,000 17 40 3.36% $663,832 1.25 55.9%

1.22 1.25 2.00% 0 17 $3,500,000 $4,300,000 $4,300,000 $3,500,000 17 0 2.00% 1.25 13.7%

$663,358 $17,750,000 $19,500,000 $19,500,000 $17,750,000 $663,832 1.25 69.6%

NET CASH FLOW $143,321 $168,660 APPLICANT NET OPERATING INCOME $832,018 $168,185

Applicant TDHCA
LIHTC Equity 29.0% $860,431 0.86 $7,398,967 $6,307,151 $6,307,151 $7,398,967 $0.86 $860,431 29.0% $7,231
Deferred Developer Fees 2.2% $549,791 $267,667 $246,295 $345,016 1.4% $1,542,543

0.0% $0 0.0%

31.2% $7,948,758 $6,574,818 $6,553,446 $7,743,983 30.4%

$25,698,758 $26,074,818 $26,053,446 $25,493,983 $3,296,451

Acquisition
New Const.

Rehab Applicant TDHCA
New Const.

Rehab Acquisition

$1,200,000 $1,200,000 $1,200,000 $1,200,000 0.0% $0

$15,100,000 $15,100,000 $15,100,000 $15,100,000 $15,100,000 $15,100,000 0.0% $0

$0 $0 $0 $0 $0 $0 0.0% $0

$146,147 $146,147 $146,147 $146,147 $146,147 $146,147 0.0% $0

$81,243 $81,243 $81,243 $81,243 $81,243 $81,243 0.0% $0

$3,640,232 $36.25 /sf $30,590/Unit $3,640,232 $3,525,982 $3,525,982 $3,554,266 $29,868/Unit $35.39 /sf $3,554,266 2.4% $85,966

$386,762 10.00% 10.00% $386,762 $375,337 $375,337 $378,166 10.00% 10.00% $378,166 2.3% $8,596

$560,614 13.18% 14.00% $595,614 $578,019 $578,019 $582,375 14.00% 13.48% $560,614 2.3% $13,239

49,700 $328,185 $727,182 $837,236 $837,236 $727,182 $328,185 $49,700 0.0% $0

0 $90,539 $1,504,449 $1,918,698 $1,918,698 $1,504,449 $90,539 $0 0.0% $0

Developer Fee 5.05% $764,611 $790,722 15.11% 7.99% $1,625,333 $1,627,824 $1,606,451 $1,528,359 7.55% $770,874 $757,485 6.3% $96,974

$691,796 $684,332 $684,332 $691,796 0.0% $0

$15,914,311 $6,024,444 $25,698,758 $26,074,818 $26,053,446 $25,493,983 $5,910,034 $15,907,185 0.8% $204,775

$0 $0 $0

$0 $0 $0

$0 ($0) $0

$0

Developer Fee 5.00% ($7,126) ($5,664) 15.00% 7.57% ($82,790) $0

$0 $0

$15,907,185 $6,018,780 $25,615,968 $26,074,818 $26,053,446 $25,493,983 $5,910,034 $15,907,185 0.5% $121,985

JLL - FHLMC Immediate TEL

Envolve Communities, LLC

TOTAL EQUITY SOURCES

DESCRIPTION

First Horizon

Additional (Excess) Funds Req'd 

APPLICANT COST / BASIS ITEMS

Land Acquisition

Contingency

Acquisition Cost

TOTAL HOUSING DEVELOPMENT COST (UNADJUSTED BASIS)

Off-Sites

Contractor Fees
Soft Costs

Financing

EQUITY / DEFERRED FEES

EQUITY SOURCES

CASH FLOW DEBT / GRANTS

Seller Note - Fawn Ridge Apts., LLC

NET CASH FLOW

% Cost

AS UNDERWRITTEN EQUITY STRUCTURE

Annual Credit

APPLICANT'S PROPOSED EQUITY STRUCTURE

Annual Credits 
per Unit

Credit
Price% Cost

Annual 
Credit

TOTAL DEBT / GRANT SOURCES

CAPITALIZATION / TOTAL DEVELOPMENT BUDGET / ITEMIZED BASIS

DEBT / GRANT SOURCES
AS UNDERWRITTEN DEBT/GRANT STRUCTURE

Cumulative

Pmt

Cumulative DCR

Rate Amort Term Principal Principal Term Amort Rate Pmt

Prior Underwriting
APPLICANT'S PROPOSED DEBT/GRANT STRUCTURE

DEBT (Must Pay)

Fawn Ridge, The Woodlands, 4% HTC #20495

$215,260/unit

TOTAL HOUSING DEVELOPMENT COSTS BASED ON 3RD PARTY SCR/CNA

Contractor's Fee

Reserves

Reserves

Contingency

Site Amenities

$214,235 / Unit

6 Months

$215,956 / Unit

$12,642 / Unit $12,642 / Unit

ADJUSTED BASIS / COST

$25,493,983

$214,235/unit

$683 / Unit

$126,891 / Unit

$10,084 / Unit

CAPITALIZATION / DEVELOPMENT COST BUDGET / ITEMIZED BASIS ITEMS

$ / Unit

$6,111 / Unit

$1,228 / UnitSite Work

Building Acquisition

Building Cost
$683 / Unit

Applicant Request
Allocation Method

Prior Underwriting Credit
Price

TOTAL DEBT SERVICE

AmountAmount

(34% Deferred) (22% Deferred) Total Developer Fee:

15-Yr Cash Flow after Deferred Fee:TOTAL CAPITALIZATION 

$10,084 / Unit

COST VARIANCE

$1,228 / Unit

$126,891 / Unit

$ / Unit

$6,111 / Unit

6 Months

% $

DEVELOPMENT COST / ITEMIZED BASIS

Eligible Basis

Total Costs

Eligible Basis

Total Costs

TDHCA COST / BASIS ITEMS
Prior Underwriting

Financing Cost
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TOTAL ADJUSTED BASIS

TOTAL QUALIFIED BASIS

Credit Price $0.8599

Credits Proceeds
---- ----

---- ----

$0 $0

Applicant TDHCA

Applicant TDHCA 64.9% 65.2%

$1,200,000 $1,200,000

$20,767,719 $20,659,918 $6,532,281 $6,640,082

$21,967,719 $21,859,918 29.7% 30.4%

ANNUAL CREDIT ON BASIS

Land Cost

$7,398,967

50% Test for Bond Financing for 4% Tax Credits
Tax-Exempt Bond Amount

Depreciable Bldg Cost

Aggregate Basis for 50% Test

Percent Financed by 
Tax-Exempt Bonds

amount aggregate basis can 
increase before 50% test fails

$14,250,000

$900,553

$860,431

Eligible Basis

Needed to Fill Gap

Applicable Percentage  

Applicable Fraction  

Annual Credits
$865,213

ANNUAL CREDIT CALCULATION BASED 
ON TDHCA BASIS

$870,398

91.69%91.69%

$583,424

$7,174,354

High Cost Area Adjustment  

$15,907,185 $7,824,414

Deduction of Federal Grants

ADJUSTED BASIS

TOTAL ELIGIBLE BASIS

Acquisition

Applicant Request

CREDITS ON QUALIFIED BASIS

Method

4.00%

130%

$0 $0 

$6,018,780 

Acquisition

Applicant

4.00%

FINAL ANNUAL LIHTC ALLOCATION

Variance to Request

----
----

$860,431
$7,743,983

Credit Allocation

$865,213

$7,440,089

4.00%

$286,974 $583,424

4.00%

$281,789

Proceeds

$15,907,185 

$14,585,599

$15,907,185 

Construction
Rehabilitation

130%

91.69% 91.69%

$5,910,034 

CREDIT CALCULATION ON QUALIFIED BASIS

$6,018,780 

$0 

TDHCA

$15,907,185 $7,683,044 

Construction
Rehabilitation

$14,585,599 $7,044,728

$5,910,034 $15,907,185 

Fawn Ridge, The Woodlands, 4% HTC #20495

$0 

$15,907,185 
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Growth 
Rate Year 1 Year 2 Year 3 Year 4 Year 5 Year 10 Year 15 Year 20 Year 25 Year 30 Year 35 Year 40

EFFECTIVE GROSS INCOME 2.00% $1,515,065 $1,545,366 $1,576,273 $1,607,799 $1,639,955 $1,810,642 $1,999,096 $2,207,163 $2,436,886 $2,690,519 $2,970,551 $3,279,728
TOTAL EXPENSES 3.00% $683,047 $702,932 $723,402 $744,474 $766,165 $884,575 $1,021,467 $1,179,747 $1,362,777 $1,574,452 $1,819,282 $2,102,488
NET OPERATING INCOME ("NOI") $832,018 $842,433 $852,871 $863,325 $873,790 $926,068 $977,629 $1,027,416 $1,074,109 $1,116,067 $1,151,269 $1,177,240
EXPENSE/INCOME RATIO 45.1% 45.5% 45.9% 46.3% 46.7% 48.9% 51.1% 53.5% 55.9% 58.5% 61.2% 64.1%

MUST -PAY DEBT SERVICE
TOTAL DEBT SERVICE $663,832 $663,643 $663,448 $663,245 $663,036 $661,878 $660,508 $658,888 $656,972 $654,706 $652,027 $648,858
DEBT COVERAGE RATIO 1.25 1.27 1.29 1.30 1.32 1.40 1.48 1.56 1.63 1.70 1.77 1.81

ANNUAL CASH FLOW $168,185 $178,790 $189,423 $200,080 $210,754 $264,190 $317,120 $368,528 $417,137 $461,361 $499,242 $528,382
Deferred Developer Fee Balance $176,830 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
CUMULATIVE NET CASH FLOW $0 $1,960 $191,383 $391,463 $602,216 $1,816,321 $3,296,451 $5,037,119 $7,026,998 $9,247,470 $11,670,899 $14,258,571

Long-Term Pro Forma
Fawn Ridge, The Woodlands, 4% HTC #20495
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May 4, 2021 
 
 
Lucy Trevino 
Senior Asset Manager 
Texas Department of Housing and Community Affairs 
P.O. Box 13941 
Austin, Texas 78711 
 
 
RE:  LIHTC #20495 –  Fawn Ridge Apartments 
   
 
Dear Lucy, 
 
Change Requested: 
We are requesting an Amendment to the above referenced application in order to change the 
number of LIHTC designated units in the property.  Nine of the current households are over 
income, but have a right to return to the property upon completion of the rehabilitation.  With 
this amendment, the property would go from 100% LIHTC units to 92% LIHTC units, however 
the units affected by this change are all subject to a HUD Section 236 contract, and therefore 
would remain as affordable housing units. 
 
The Reason the Change is Necessary: 
As the management company began income qualification of the current residents at Fawn Ridge 
and were verifying incomes, it became evident that 9 households are over income, and would not 
qualify as LIHTC households.  Due to the Section 236 rental subsidy on the property, these 
residents have a right to return to their units upon completion of the rehabilitation.  Because the 
majority of these residents have lived at Fawn Ridge for an extended period of time, we do not 
expect them to vacate their units any time soon, to allow for an LIHTC eligible household to 
move in.  Without this amendment, the property will be out of compliance from the start, and 
these 9 units would not generate the LIHTCs the investor would expect.  By making this change, 
the property will be in compliance with LIHTC requirements, and not cause an LIHTC adjuster 
due to credits not provided to the investor. 
 
The Good Cause for the Change: 
By granting this amendment, the 9 over-income households will remain in their units post-
completion, and the property will meet its LIHTC requirements. Note that because these units are 
covered by HUD’s Section 236 Preservation Program, they will remain as affordable housing 
units even without the LIHTC LURA covering them. 
 
  



Whether the Cause was reasonably foreseeable or preventable at the time of application: 
At the time of application it was assumed that households that were eligible for Section 8 and 
Section 236 would meet LIHTC requirements.  Only as we got further along in due diligence of 
the property, and began to income qualify the existing households, did we realize that 9 of the 
households would not qualify.  In conversation with the investor, it was decided that the best 
approach would be to not have these 9 units as LIHTC units. 
 
The financial impact of this change is insignificant.  The rents for the units remain the same.  The 
loss of eligible basis due to a lower applicable fraction is more than compensated for by the fixed 
4% credit.  As indicated on page 17 of the attached First Amended and Restated Operating 
Agreement, the Investor has underwritten 109 of the 119 residential units in the project as 
LIHTC units, with 9 other units and 1 employee unit.   
 
The attached Sources and Uses reflects the closing budget, and ties to the Operating Agreement 
and Loan Agreement submitted with the Initial Construction Reporting.  The development cost 
schedule matches the Development Budget on page 129 of the Operating Agreement pdf. 
 
 
Please let me know if you have any questions or comments regarding this amendment request.   
 
 
Sincerely, 
 
Janna Cormier 
  
Janna Cormier 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

Presentation, discussion, and possible action regarding a Material Amendment to the Housing 
Tax Credit Application for Providence Place II Apartments (HTC #05447) 

 

RECOMMENDED ACTION 
 

WHEREAS, Providence Place II Apartments (the Development) received an award 
of 4% Housing Tax Credits (HTCs) in 2005 for the new construction of 252 units 
of multifamily housing in Denton, Denton County; 
 
WHEREAS, AT Owner 18, L.P. (the Development Owner or Owner) is requesting 
approval for a modification of the residential density from 15.40 units per acre to 
16.84 units per acre, or an increase of 9.3%, due to the City of Denton (the City) 
planning to acquire a 0.835-acre portion of the Development site through 
eminent domain; 
 
WHEREAS, Board approval is required for a modification of the residential 
density of at least 5% as directed in Tex. Gov’t Code §2306.6712(d)(6) and 10 
TAC §10.405(a)(4)(F), and the Owner has complied with the amendment 
requirements therein; and 
 
WHEREAS, the requested change does not materially alter the Development in a 
negative manner, was not reasonably foreseeable or preventable by the Owner 
at the time of Application, and would not have adversely affected the selection 
of the Application; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the requested material amendment to the Application for 
Providence Place II Apartments is approved as presented at this meeting, and 
the Executive Director and his designees are each hereby authorized, directed, 
and empowered to take all necessary action to effectuate the foregoing. 

 

BACKGROUND 
 

Providence Place II Apartments was awarded 4% Housing Tax Credits in 2005 for the 
construction of 252 multifamily housing units in Denton, Denton County. In a letter dated 
August 5, 2021, Samantha D’Angelo, representative for the Development Owner, requested 



Page 2 of 3 
 

approval for a change in the legal description due to the City of Denton purchasing portions of 
the property through eminent domain.   
 
At Application, the site consisted of 16.364 acres, and ultimately, the legal description in the 
Land Use Restriction Agreement (LURA) reflected a total of 16.098 acres. However, in 2014, the 
prior owner conveyed a 0.295-acre portion of the site to the City of Denton, and this transfer 
was acknowledged by the Department at that time. The Owner now requests that the LURA be 
amended, as three parcels totaling 0.835 acres (0.214 + 0.132 + 0.489) are being sold to the City 
of Denton for $73,000. This results in a new acreage of 14.968 for the Development. The Owner 
states the City intends to use the parcels in connection with a bridge and road project. This 
change in acreage was not foreseen at Application, nor at the time of the first site reduction in 
2014.  
 
The residential density at Application was 15.40 units per acre (252 units/16.364 acres), while 
the proposed residential density now is 16.84 per unit (252 units/14.968 acres), or an increase 
of 9.3%. Board approval is required for a modification of the residential density of at least 5% as 
directed in Tex. Gov’t Code §2306.6712(d)(6) and 10 TAC §10.405(a)(4)(F). 
 
The reduction in acreage will not impact the financial characteristics of the Development, the 
amenities offered, or the general layout of the Development. Below is an aerial of the site with 
the latest acreage removal. 
 

Material Alterations as defined in Texas Government Code §2306.6712(d)(6) and 10 TAC §10.405(a)(4)(F) 
Providence Place II Outlined in Purple 
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Staff has reviewed the original Application against this amendment request and has concluded 
that the change described above would not have affected the award. 
 
Staff recommends approval of the requested material amendment to the Application. 
 















1d 
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BOARD ACTION REQUEST 

BOND FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on Inducement Resolution No. 22-001 for Multifamily 
Housing Revenue Bonds Regarding Authorization for Filing Applications for Private Activity Bond 
Authority  
  

RECOMMENDED ACTION 
 

WHEREAS, eight bond pre-applications, as further detailed below, were submitted to the 
Department for consideration of an inducement resolution; 
 
WHEREAS, Board approval of the inducement resolution is the first step in the application 
process for a multifamily bond issuance by the Department; and 
 
WHEREAS, approval of the inducement will allow staff to submit an application to the 
Bond Review Board (BRB) for the issuance of a Certificate of Reservation associated with 
the Development; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that based on the foregoing, Inducement Resolution No. 22-001 to proceed 
with the application submission to the BRB for possible receipt of State Volume Cap 
issuance authority under the Private Activity Bond Program for the pre-applications listed 
herein, is hereby approved in the form presented to this meeting.  
  

BACKGROUND 
 

General Information:  The BRB administers the annual private activity bond authority for the State of 
Texas. The Department is an issuer of Private Activity Bonds and is required to induce an application for 
bonds prior to the submission to the BRB. Approval of the inducement resolution does not constitute 
approval of the development but merely allows the Applicant the opportunity to move into the full 
application phase of the process. Once the application receives a Certificate of Reservation, the Applicant 
has 180 days to close on the private activity bonds. 
 
During the 180-day process, the Department will review the complete application for compliance with 
the Department’s Rules, including, but not limited to, site eligibility and threshold as well as previous 
participation as it relates to developments previously funded through the Department. During the review 
of the full application, staff will also underwrite the transaction and determine financial feasibility in 
accordance with the Real Estate Analysis Rules. The Department will schedule and conduct a public 
hearing, and the complete application, including a transcript from the hearing, will then be presented to 
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the Board for a decision on the issuance of bonds as well as a determination on the amount of housing 
tax credits anticipated to be allocated to the development. This inducement resolution would reserve 
approximately $278.7 million in private activity bond volume cap.  Staff notes that the Department’s set-
aside for the 2021 program year is $169,558,383 and was reserved with applications submitted as part 
of the 2021 Lottery or applications subsequently added to the Department’s waiting list.  The pre-
applications listed below will be included as part of the Department’s participation in the 2022 Lottery.  
The Department’s set-aside for 2022 has not been announced, but is anticipated to be approximately 
$170M.  Previously induced applications, in addition to those being induced today, will bring the Lottery 
total to approximately $460M.  
 
21615 – Terrace at Southern Oaks 
New construction of 300 units is proposed for this multifamily development to be located on +/- 22 acres 
of Southern Oaks Boulevard in Dallas, Dallas County. This transaction is proposed to be Priority 2 and 
will serve the general population. A full application for this project was previously submitted, reviewed 
and subsequently withdrawn, but is expected to be resubmitted. The applicant has disclosed 
Neighborhood Risk Factors (NRF) relating to the poverty rate and violent crime rate associated with the 
census tract containing the proposed development. Applicant has indicated that they intend to submit 
a resolution from the appropriate governing body acknowledging the poverty rate, and allowing the 
development to move forward, pursuant to §11.101(a)(3)(D)(i) of the 2021 QAP. For the violent crime 
rate NRF, the applicant has provided mitigation in accordance with §11.101(a)(3)(D)(ii), which was 
reviewed and deemed acceptable by staff. 270 of the units will be rent and income restricted at 60% of 
AMFI, while the remaining thirty units will be market rate. The Department has received a letter of 
opposition to the proposed development from the Inclusive Communities Project. The Department has 
also received a letter of support for the proposed development from Dallas City Council Member for 
District 4, Carolyn King Arnold. Copies of said letters are included herein.  
 
Bond Inducement Amount: $45,000,000 
 
21621 – Palladium East Berry Street  
New construction of 240 units is proposed for this multifamily development to be located at 2350 E. 
Berry Street in Fort Worth, Tarrant County. This transaction is proposed to be Priority 2, and will serve 
the general population. The applicant has indicated they plan to pursue income averaging for the 
development. Twelve of the units will be rent and income restricted at 30% of Area Median Family 
Income (AMFI), 203 units will be rent and income restricted at 60% of AMFI, 15 of the units will be rent 
and income restricted at 70% of AMFI, and the remaining 10 units will be rent and income restricted at 
80% of AMFI. The Department has received no letters of support or opposition for the proposed 
development.  
 
Bond Inducement Amount: $26,100,000 
 
21622 – Palladium Oak Grove 
New construction of 240 units is proposed for this multifamily development to be located at 1000 Oak 
Grove Road in Fort Worth, Tarrant County. This transaction is proposed to be Priority 2, and will serve 
the general population. Applicant has disclosed a Neighborhood Risk Factor (NRF) related to the 
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underperformance of Rosemont 6th Grade School. Pursuant to §11.101(a)(3)(C) of the 2021 QAP, 
mitigation is not required for the underperforming school NRF. The applicant has indicated they plan to 
pursue income averaging for the development. Twelve of the units will be rent and income restricted at 
30% of Area Median Family Income (AMFI), 203 units will be rent and income restricted at 60% of AMFI, 
15 of the units will be rent and income restricted at 70% of AMFI, and the remaining 10 units will be rent 
and income restricted at 80% of AMFI. The Department has received no letters of support or opposition 
for the proposed development.  
 
Bond Inducement Amount: $25,600,000 
 
21623 – The Flats at White Rock 
New construction of 263 units is proposed for this multifamily development to be located at 2825 N. 
Buckner Boulevard in Dallas, Dallas County. This transaction is proposed to be Priority 3, and will serve 
the general population. The applicant has indicated they plan to pursue income averaging for the 
development. Of the 263 units, 237 will be rent and income restricted at 60% of AMFI, and the remaining 
26 units will be market rate. The Department has received no letters of support or opposition for the 
proposed development.  
 
Bond Inducement Amount: $50,000,000 
 
21624 – Potter’s House at Primrose 
The acquisition and rehabilitation of 280 units is proposed for this multifamily development located at 
2515 Perryton Drive in Dallas, Dallas County. This transaction is proposed to be Priority 2 and will 
continue to serve the elderly population. All 280 units will be rent and income restricted at 60% of AMFI. 
The Department has received no letters of support or opposition for the proposed development.  
 
Bond Inducement Amount: $33,000,000 
 
21625 – Primrose at Sequoia Park 
The acquisition and rehabilitation of 250 units is proposed for this multifamily development located at 
1400 E. University Drive in Denton, Denton County. This transaction is proposed to be Priority 2 and will 
continue to serve the general population. All 250 units will be rent and income restricted at 60% of AMFI. 
The Department has received no letters of support or opposition for the proposed development.  
 
Bond Inducement Amount: $28,000,000 
 
21626 – Rosemont at Pecan Creek 
The acquisition and rehabilitation of 264 units is proposed for this multifamily development located at 
3500 E. McKinney Street in Denton, Denton County. This transaction is proposed to be Priority 2 and will 
continue to serve the general population. All 264 units will be rent and income restricted at 60% of AMFI. 
The Department has received no letters of support or opposition for the proposed development. 
 
Bond Inducement Amount: $31,000,000 
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21627 – River Trails Apartments 
The acquisition and rehabilitation of 220 units is proposed for this multifamily development located at 
2914 Roosevelt Avenue in San Antonio, Bexar County. This transaction is proposed to be Priority 1a and 
will continue to serve the general population. Applicant has disclosed a Neighborhood Risk Factor related 
to the poverty rate associated with the census tract containing the proposed development. Applicant 
has indicated that they intend to submit a resolution at the time of full application from the appropriate 
governing body acknowledging the poverty rate, and allowing the development to move forward, 
pursuant to §11.101(a)(3)(D)(i) of the 2021 QAP. Of the 220 units, 110 will be rent and income restricted 
at 50% of AMFI, and the remaining 110 units will be rent and income restricted at 60% of AMFI. The 
Department has received no letters of support or opposition for the proposed development.  
 
Bond Inducement Amount: $40,000,000 
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RESOLUTION NO. 22-001 

RESOLUTION DECLARING INTENT TO ISSUE MULTIFAMILY REVENUE BONDS  OR 
NOTES WITH RESPECT TO RESIDENTIAL RENTAL DEVELOPMENTS; AUTHORIZING 
THE FILING OF ONE OR MORE APPLICATIONS FOR ALLOCATION OF PRIVATE 
ACTIVITY BONDS WITH THE TEXAS BOND REVIEW BOARD; AND AUTHORIZING 
OTHER ACTION RELATED THERETO 

WHEREAS, the Texas Department of Housing and Community Affairs (the “Department”) 
has been duly created and organized pursuant to and in accordance with the provisions of 
Chapter 2306, Texas Government Code, as amended, (the “Act”) for the purpose, among others, 
of providing a means of financing the costs of residential ownership, development and 
rehabilitation that will provide decent, safe, and affordable living environments for persons and 
families of low, very low and extremely low income and families of moderate income (all as 
defined in the Act); and 

WHEREAS, the Act authorizes the Department: (a) to make mortgage loans to housing 
sponsors to provide financing for multifamily residential rental housing in the State of Texas (the 
“State”) intended to be occupied by persons and families of low, very low and extremely low 
income and families of moderate income, as determined by the Department; (b) to issue its 
revenue bonds or notes for the purpose, among others, of obtaining funds to make such loans 
and provide financing, to establish necessary reserve funds and to pay administrative and other 
costs incurred in connection with the issuance of such bonds or notes; and (c) to pledge all or any 
part of the revenues, receipts or resources of the Department, including the revenues and 
receipts to be received by the Department from such multifamily residential rental development 
loans, and to mortgage, pledge or grant security interests in such loans or other property of the 
Department in order to secure the payment of the principal or redemption price of and interest 
on such bonds or notes; and 

WHEREAS, it is proposed that the Department issue its revenue bonds or notes in one or 
more series for the purpose of providing financing for the multifamily residential rental 
developments (the “Developments”) more fully described in Exhibit A attached hereto.  The 
ownership of the Developments as more fully described in Exhibit A will consist of the applicable 
ownership entity and its principals or a related person (the “Owners”) within the meaning of the 
Internal Revenue Code of 1986, as amended (the “Code”); and 

WHEREAS, the Owners have made not more than 60 days prior to the date hereof, 
payments with respect to the acquisition, construction, reconstruction or renovation of the 
Developments and expect to make additional payments in the future and desire that they be 
reimbursed for such payments and other costs associated with the Developments from the 
proceeds of tax-exempt and taxable, as applicable, obligations to be issued by the Department 
subsequent to the date hereof; and 
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WHEREAS, the Owners have indicated their willingness to enter into contractual 
arrangements with the Department providing assurance satisfactory to the Department that the 
requirements of the Act and the Department will be satisfied and that the Developments will 
satisfy State law, Section 142(d) and other applicable Sections of the Code and Treasury 
Regulations; and 

WHEREAS, the Department desires to reimburse the Owners for some or all of the costs 
associated with the Developments listed on Exhibit A attached hereto, but solely from and to the 
extent, if any, of the proceeds of tax-exempt and taxable, as applicable, obligations to be issued 
in one or more series to be issued subsequent to the date hereof; and 

WHEREAS, at the request of the Owners, the Department reasonably expects to incur 
debt in the form of tax-exempt and taxable, as applicable, obligations for purposes of paying the 
costs of the Developments described on Exhibit A attached hereto; and 

WHEREAS, in connection with the proposed issuance of the Bonds (defined below), the 
Department, as issuer of the Bonds, is required to submit for the Developments one or more 
Applications for Allocation of Private Activity Bonds or Applications for Carryforward for Private 
Activity Bonds (the “Application”) with the Texas Bond Review Board (the “Bond Review Board”) 
with respect to the tax-exempt Bonds to qualify for the Bond Review Board’s Allocation Program 
in connection with the Bond Review Board’s authority to administer the allocation of the 
authority of the State to issue private activity bonds; and 

WHEREAS, the Governing Board of the Department (the “Board”) has determined to 
declare its intent to issue its multifamily revenue bonds or notes for the purpose of providing 
funds to the Owners to finance the Developments on the terms and conditions hereinafter set 
forth; NOW, THEREFORE, 

BE IT RESOLVED BY THE GOVERNING BOARD OF THE TEXAS DEPARTMENT OF HOUSING 
AND COMMUNITY AFFAIRS THAT: 

ARTICLE 1 
 

OFFICIAL INTENT; APPROVAL OF CERTAIN ACTIONS 

Section 1.1. Authorization of Issue.  The Department declares its intent to issue its 
Multifamily Housing Revenue Bonds or Notes (the “Bonds”) in one or more series and in amounts 
estimated to be sufficient to (a) fund a loan or loans to the Owners to provide financing for the 
respective Developments in an aggregate principal amount not to exceed those amounts, 
corresponding to the Developments, set forth in Exhibit A; (b) fund a reserve fund with respect 
to the Bonds if needed; and (c) pay certain costs incurred in connection with the issuance of the 
Bonds.  Such Bonds will be issued as qualified residential rental development bonds.  Final 
approval of the Department to issue the Bonds shall be subject to:  (i) the review by the 
Department’s credit underwriters for financial feasibility; (ii) review by the Department’s staff 
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and legal counsel of compliance with federal income tax regulations and State law requirements 
regarding tenancy in the respective Development; (iii) approval by the Bond Review Board, if 
required; (iv) approval by the Attorney General of the State of Texas (the “Attorney General”); 
(v) satisfaction of the Board that the respective Development meets the Department’s public 
policy criteria; and (vi) the ability of the Department to issue such Bonds in compliance with all 
federal and State laws applicable to the issuance of such Bonds. 

Section 1.2. Terms of Bonds.  The proposed Bonds shall be issuable only as fully 
registered bonds or notes in authorized denominations to be determined by the Department; 
shall bear interest at a rate or rates to be determined by the Department; shall mature at a time 
to be determined by the Department but in no event later than 40 years after the date of 
issuance; and shall be subject to prior redemption upon such terms and conditions as may be 
determined by the Department. 

Section 1.3. Reimbursement.  The Department reasonably expects to reimburse the 
Owners for all or a portion of the costs that have been or will be paid subsequent to the date that 
is 60 days prior to the date hereof in connection with the acquisition of real property and 
construction, reconstruction or renovation, as applicable, of its Development and listed on 
Exhibit A attached hereto (“Costs of the Developments”) from the proceeds of the Bonds, in an 
amount which is reasonably estimated to be sufficient:  (a) to fund a loan to provide financing for 
the acquisition and construction or rehabilitation and equipping of its Development, including 
reimbursing the applicable Owner for all costs that have been or will be paid subsequent to the 
date that is 60 days prior to the date hereof in connection with the acquisition and construction 
or rehabilitation of the Developments; (b) to fund certain reserves that may be required for the 
benefit of the holders of the Bonds; and (c) to pay certain costs incurred in connection with the 
issuance of the Bonds. 

Section 1.4. Principal Amount.  Based on representations of the Owners, the 
Department reasonably expects that the maximum aggregate principal amount of debt issued to 
reimburse the Owners for the Costs of the Developments will not exceed the amount set forth in 
Exhibit A which corresponds to the applicable Development. 

Section 1.5. Limited Obligations.  The Owners may commence with the acquisition and 
construction or rehabilitation of the Developments, which Developments will be in furtherance 
of the public purposes of the Department as aforesaid.  On or prior to the issuance of the Bonds, 
each Owner will enter into a loan agreement, on terms agreed to by the parties, on an installment 
payment basis with the Department under which the Department will make a loan to the 
applicable Owner for the purpose of reimbursing the Owner for the Costs of the Development 
and the Owner will make installment payments sufficient to pay the principal of and any premium 
and interest on the applicable Bonds.  The proposed Bonds shall be special, limited obligations of 
the Department payable solely by the Department from or in connection with its loan or loans to 
the Owner to provide financing for its Development, and from such other revenues, receipts and 
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resources of the Department as may be expressly pledged by the Department to secure the 
payment of the Bonds. 

Section 1.6. The Developments.  Substantially all of the proceeds of the Bonds shall be 
used to finance the Developments, which are to be occupied entirely by Eligible Tenants, as 
determined by the Department, and which are to be occupied partially by persons and families 
of low income such that the requirements of Section 142(d) of the Code are met for the period 
required by the Code. 

Section 1.7. Payment of Bonds.  The payment of the principal of and any premium and 
interest on the Bonds shall be made solely from moneys realized from the loan of the proceeds 
of the Bonds to reimburse the Owners for costs of its Development. 

Section 1.8. Costs of Developments.  The Costs of the Developments may include any 
cost of acquiring, constructing, rehabilitating, or reconstructing, as applicable, improving, 
equipping, installing and expanding the Developments.  Without limiting the generality of the 
foregoing, the Costs of the Developments shall specifically include the cost of the acquisition of 
all land, rights-of-way, property rights, easements and interests, the cost of all machinery and 
equipment, financing charges, inventory, raw materials and other supplies, research and 
development costs, interest prior to and during construction and for one year after completion 
of construction whether or not capitalized, necessary reserve funds, the cost of estimates and of 
engineering and legal services, plans, specifications, surveys, estimates of cost and of revenue, 
other expenses necessary or incident to determining the feasibility and practicability of acquiring, 
constructing, reconstructing, improving and expanding the Developments, administrative 
expenses and such other expenses as may be necessary or incident to the acquisition, 
construction, reconstruction, improvement and expansion of the Developments, the placing of 
the Developments in operation and that satisfy the Code and the Act.  The Owners shall be 
responsible for and pay any costs of its Development incurred by it prior to issuance of the Bonds 
and will pay all costs of its Development which are not or cannot be paid or reimbursed from the 
proceeds of the Bonds. 

Section 1.9. No Commitment to Issue Bonds.  Neither the Owners nor any other party 
is entitled to rely on this Resolution as a commitment to issue the Bonds and to loan funds, and 
the Department reserves the right not to issue the Bonds either with or without cause and with 
or without notice, and in such event the Department shall not be subject to any liability or 
damages of any nature.  Neither the Owners nor any one claiming by, through or under the 
Owners shall have any claim against the Department whatsoever as a result of any decision by 
the Department not to issue the Bonds. 

Section 1.10. Conditions Precedent.  The issuance of the Bonds following final approval 
by the Board shall be further subject to, among other things:  (a) the execution by the Owners 
and the Department of contractual arrangements, on terms agreed to by the parties, providing 
assurance satisfactory to the Department that all requirements of the Act will be satisfied and 
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that the Development will satisfy the requirements of Section 142(d) of the Code (except for 
portions to be financed with taxable bonds or notes); (b) the receipt of an opinion from 
Bracewell LLP or other nationally recognized bond counsel acceptable to the Department (“Bond 
Counsel”), substantially to the effect that the interest on the tax-exempt Bonds is excludable 
from gross income for federal income tax purposes under existing law; and (c) receipt of the 
approval of the Bond Review Board, if required, and the Attorney General. 

Section 1.11. Authorization to Proceed.  The Board hereby authorizes staff, Bond 
Counsel and other consultants to proceed with preparation of the Developments’ necessary 
review and legal documentation for the filing of one or more Applications and the issuance of the 
Bonds, subject to satisfaction of the conditions specified in this Resolution.  The Board further 
authorizes staff, Bond Counsel and other consultants to re-submit an Application that was 
withdrawn by an Owner. 

Section 1.12. Related Persons.  The Department acknowledges that financing of all or 
any part of the Developments may be undertaken by any company or partnership that is a 
“related person” to the respective Owner within the meaning of the Code and applicable 
regulations promulgated pursuant thereto, including any entity controlled by or affiliated with 
the Owners. 

Section 1.13. Declaration of Official Intent.  This Resolution constitutes the 
Department’s official intent for expenditures on Costs of the Developments which will be 
reimbursed out of the issuance of the Bonds within the meaning of Sections 1.142-4(b) and 
1.150-2, Title 26, Code of Federal Regulations, as amended, and applicable rulings of the Internal 
Revenue Service thereunder, to the end that the Bonds issued to reimburse Costs of the 
Developments may qualify for the exemption provisions of Section 142 of the Code, and that the 
interest on the Bonds (except for any taxable Bonds) will therefore be excludable from the gross 
incomes of the holders thereof under the provisions of Section 103(a)(1) of the Code. 

Section 1.14. Execution and Delivery of Documents.  The Authorized Representatives 
named in this Resolution are each hereby authorized to execute and deliver all Applications, 
certificates, documents, instruments, letters, notices, written requests and other papers, 
whether or not mentioned herein, as may be necessary or convenient to carry out or assist in 
carrying out the purposes of this Resolution. 

Section 1.15. Authorized Representatives.  The following persons are hereby named as 
authorized representatives of the Department for purposes of executing, attesting, affixing the 
Department’s seal to, and delivering the documents and instruments and taking the other actions 
referred to in this Article 1:  the Chair or Vice Chair of the Board, the Executive Director or Acting 
Director of the Department, the Director of Administration of the Department, the Director of 
Bond Finance and Chief Investment Officer of the Department, the Director of Multifamily Bonds, 
the Director of Texas Homeownership of the Department and the Secretary or any Assistant 
Secretary to the Board.  Such persons are referred to herein collectively as the “Authorized 
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Representatives.”  Any one of the Authorized Representatives is authorized to act individually as 
set forth in this Resolution. 

ARTICLE 2 
 

CERTAIN FINDINGS AND DETERMINATIONS 

Section 2.1. Certain Findings Regarding Developments and Owners.  The Board finds that: 

(a) the Developments are necessary to provide decent, safe and sanitary housing at 
rentals that individuals or families of low and very low income and families of moderate income 
can afford; 

(b) the Owners will supply, in their Development, well-planned and well-designed 
housing for individuals or families of low and very low income and families of moderate income; 

(c) the Owners are financially responsible; 

(d) the financing of the Developments is a public purpose and will provide a public 
benefit; and 

(e) the Developments will be undertaken within the authority granted by the Act to 
the Department and the Owners. 

Section 2.2. No Indebtedness of Certain Entities.  The Board hereby finds, determines, 
recites and declares that the Bonds shall not constitute an indebtedness, liability, general, special 
or moral obligation or pledge or loan of the faith or credit or taxing power of the State, the 
Department or any other political subdivision or municipal or political corporation or 
governmental unit, nor shall the Bonds ever be deemed to be an obligation or agreement of any 
officer, director, agent or employee of the Department in his or her individual capacity, and none 
of such persons shall be subject to any personal liability by reason of the issuance of the Bonds.  
The Bonds will be a special limited obligation of the Department payable solely from amounts 
pledged for that purpose under the financing documents. 

Section 2.3. Certain Findings with Respect to the Bonds.  The Board hereby finds, determines, 
recites and declares that the issuance of the Bonds to provide financing for the Developments will 
promote the public purposes set forth in the Act, including, without limitation, assisting persons and 
families of low and very low income and families of moderate income to obtain decent, safe and sanitary 
housing at rentals they can afford. 
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ARTICLE 3 
 

GENERAL PROVISIONS 

Section 3.1. Books and Records.  The Board hereby directs this Resolution to be made a part 
of the Department’s books and records that are available for inspection by the general public. 

Section 3.2. Notice of Meeting.  This Resolution was considered and adopted at a meeting of 
the Board that was noticed, convened, and conducted in full compliance with the Texas Open Meetings 
Act, Chapter 551 of the Texas Government Code, and with §2306.032 of the Texas Government Code, 
regarding meetings of the Board. 

Section 3.3. Effective Date.  This Resolution shall be in full force and effect from and upon its 
adoption. 

PASSED AND APPROVED this 2nd day of September, 2021. 
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EXHIBIT “A” 
 

Descriptions of the Owners and the Developments 

Project Name Owner Principals 
Amount Not to 

Exceed 
The Terrace at Southern 
Oaks  

LDG The Terrace at 
Southern Oaks, LP, a 
Texas limited 
partnership 

General Partner:  LDG The 
Terrace at Southern Oaks GP, 
LLC, a Texas limited liability 
company 

$45,000,000 

Costs: Acquisition/construction of a 300-unit affordable, multifamily housing development to 
be known as The Terrace at Southern Oaks Apartments, located at or near 3300 Southern 
Oaks Boulevard, Dallas, Dallas County, Texas 75216 

 

Project Name Owner Principals 
Amount Not to 

Exceed 
Palladium East Berry 
Street 

Palladium East Berry, 
Ltd., a Texas limited 
partnership 

General Partner: Palladium 
East Berry GP, LLC, a Texas 
limited liability company;  

$26,100,000 

Costs – Acquisition/construction of a 240 unit affordable, multifamily housing development to be 
known as Palladium East Berry Street, located at 2350 East Berry Street, Fort Worth, 
Tarrant County, Texas 76105 

 

Project Name Owner Principals 
Amount Not to 

Exceed 
Palladium Oak Grove Palladium Oak Grove, 

Ltd., a Texas limited 
partnership 

General Partner: Palladium 
Oak Grove GP, LLC, a Texas 
limited liability company;  

$25,600,000 

Costs – Acquisition/construction of a 240 unit affordable, multifamily housing development to be 
known as Palladium Oak Grove, located at 840 and 1000 Oak Grove Road, Fort Worth, 
Tarrant County, Texas 76115 
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Project Name Owner Principals 
Amount Not to 

Exceed 
Potter’s House at 
Primrose 

Potter’s House at 
Primrose, LP, a Texas 
limited partnership 

General Partner: Potter's 
House at Primrose GP, LLC, a 
Texas limited liability 
company 

$33,000,000 

Costs – Acquisition/rehab of a 280 unit affordable, multifamily housing development to be known 
as Potter’s House at Primrose, located at 2515 Perryton Drive, Dallas, Dallas County, 
Texas 75233 

 

Project Name Owner Principals 
Amount Not to 

Exceed 
The Flats at White Rock LDG The Flats at 

White Rock, LP, a 
Texas limited 
partnership 

General Partner: LDG The 
Flats at White Rock GP, LLC, a 
Texas limited liability 
company 

$50,000,000 

Costs – Acquisition/construction of a 263 unit affordable, multifamily housing development to be 
known as The Flats at White Rock, located at 2825 and 2845 N Buckner Blvd, Dallas, 
Dallas County, Texas 75228 

 

Project Name Owner Principals 
Amount Not to 

Exceed 
Primrose at Sequoia Park Primrose at Sequoia 

Park, LP, a Texas 
limited partnership 

General Partner: Primrose at 
Sequoia Park GP, LLC, a Texas 
limited liability company 

$28,000,000 

Costs – Acquisition/rehab of a 250 unit affordable, multifamily housing development to be known 
as Primrose at Sequoia Park, located at 1400 East University Drive, Denton, Denton 
County, Texas 76209 
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Project Name Owner Principals 
Amount Not to 

Exceed 
Rosemont at Pecan Creek Rosemont at Pecan 

Creek, LP, a Texas 
limited partnership 

General Partner: Rosemont at 
Pecan Creek GP, LLC, a Texas 
limited liability company 

$31,000,000 

Costs –  Acquisition/rehab of a 264 unit affordable, multifamily housing development to be 
known as Rosemont at Pecan Creek, located at 3500 East McKinney, Denton, Denton 
County, Texas 76205 

 

Project Name Owner Principals 
Amount Not to 

Exceed 
River Trails Apartments THF River Trails 

Preservation, LP, a 
Texas limited 
partnership 

General Partner: THF River 
Trails Preservation GP, LLC, a 
Texas limited liability 
company 

$40,000,000 

Costs –  Acquisition/rehab of a 220 unit affordable, multifamily housing development to be 
known as River Trails Apartments, located at 2914 Roosevelt Avenue, San Antonio, Bexar 
County, Texas 78214 
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Carolyn King Arnold 
Council Member 
District 4 
 

 
 
 
February 2, 2021 
 
 
 
Texas Department of Housing & Community Affairs 
 
 
 
Re: The Terrace at Southern Oaks 
 
To Whom It May Concern: 
 
My name is Carolyn King Arnold, and I am the District 4 representative on the Dallas City Council. I have 
served this community for over 30 years – both as a member of the Dallas City Council and as a community 
activist. For decades, the southern sector of Dallas, particularly District 4, has been neglected and forgotten 
when considering new development in our city. We have an abundance of housing in our district, but the vast 
majority is old, dilapidated, and completely substandard. The residents of District 4 and the City of Dallas 
deserve better. 
 
LDG Development is proposing to make an investment in District 4 by constructing 300 units of quality 
multifamily housing at 3300 Southern Oaks Blvd – a site that is already zoned for multifamily use but has still 
sat vacant for years. We need new, quality housing in District 4. New housing will serve as a catalyst for more 
quality development, which will improve resident’s overall quality of life in District 4. 
 
I understand the Department has concerns about the crime and poverty rates in the census tract of the 
proposed site. These issues are something I take very seriously. While crime and poverty are persisting 
issues in District 4, community leaders like myself are working to change this through programs such as 
Dallas 365 Safe. New development will only help in our efforts to lower the crime and poverty rates in District 
4. 
 
In closing, I want to state that I am in full support of LDG Development’s proposal to construct The Terrace 
at Southern Oaks at 3300 Southern Oaks Blvd. LDG has built a reputation as one of the top multifamily 
developers in the nation. Once completed, I am confident The Terrace at Southern Oaks will set the standard 
for what all housing development should strive to be – not only in District 4, but throughout the City of Dallas. 
 
Sincerely, 

 
Carolyn King Arnold 
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BOARD ACTION REQUEST 

COMMUNITY AFFAIRS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on the Section 8 Program 2022 Streamlined Annual 
Public Housing Agency (PHA) Plan for the Housing Choice Voucher Program 

 
RECOMMENDED ACTION  

 
WHEREAS, the Texas Department of Housing and Community Affairs (the 
Department) Department operates as a PHA;  
 
WHEREAS, 42 U.S.C §1437(c-1) (a) and (b) requires PHAs to submit an annual PHA 
Plan that has been made available for public comment; and 
 
WHEREAS, any preferences used by a PHA must be delineated in the Plan, and the 
Department uses a preference in the implementation of its Project Access 
Program; 
 
Now, therefore, it is hereby 
 
RESOLVED, that the Department’s 2022 Annual PHA Plan, which reflects a 
preference for Project Access eligible households, is hereby approved in the form 
presented to this meeting to be made available for public comment; 
 
FURTHER RESOLVED, that if there are not substantive public comments received 
requiring reconsideration of the plan, staff is authorized and directed to file the 
plan as final with the U.S. Department of Housing and Urban Development (HUD) 
with no further Board review; and 
 
FURTHER RESOLVED, that if there are material public comments, staff is directed 
to bring the plan, with such comments and any recommended revisions, back to 
this Board for reconsideration. 

 
BACKGROUND 

 
Section 511 of the Quality Housing and Work Responsibility Act of 1998 created the requirement 
for submission of PHA plans.  The PHA Plan is a submission addressing specific policies, programs, 
and strategies for meeting local housing needs and goals for the forthcoming fiscal year.  The 
Annual Plan, which is prepared and submitted to HUD every year, is very brief and provides 
information about the program operations and services for the upcoming fiscal year. The 2022 
Annual Plan will continue to reflect a preference for Project Access; no other preferences are 
proposed.  
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The Department was recently awarded 798 Emergency Housing Vouchers (EHV) through the 
American Rescue Plan Act. The vouchers are directed for use to assist persons experiencing 
homelessness; at risk of homelessness; fleeing, or attempting to flee, domestic violence, dating 
violence, sexual assault, stalking, or human trafficking; or those who are recently homeless and for 
whom providing rental assistance will prevent the family’s homelessness or those having high risk 
of housing instability.  
 
The Department aims to: 

 Continue to expand the range and quality of housing choices available to participants in the 
PHA tenant-based assistance program as well as the Project-based Veteran Assistance 
Supportive Housing (VASH) program;  

 Implementing HUDs revised guidance on COVID-19 HCV Waivers and Alternative Requirements;  
and  

 Increase utilization of HCV program funds and apply for additional funding when available. 
 
To seek public participation, the Department will appoint annually a Resident Advisory Board, 
which will consist of all tenants with active Section 8 vouchers, to review and comment on the 
proposed 2022 Annual Plan. The Plan will also be available at 221 East 11th Street, Austin, TX 78701, 
for review at the Department’s Administrative Office on weekdays between 8:00 am and 5:00 pm 
Austin local time; and the Department’s website at: www.tdhca.state.tx.us.   
 
Upon Board approval, the Department will publish a notice 45 days prior to scheduling a public 
hearing to receive public comment on the Plan. If there are no substantive comments, the Plan will 
be submitted as approved today to HUD.  If substantive comments are received, the Plan will be 
resubmitted to the Board for final approval.  

http://www.tdhca.state.tx.us/


 

Streamlined Annual 

PHA Plan 

(HCV Only PHAs) 

U.S. Department of Housing and Urban Development 

Office of Public and Indian Housing 
OMB No. 2577-0226 

Expires 03/31/2024  
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Purpose.  The 5-Year and Annual PHA Plans provide a ready source for interested parties to locate basic PHA policies, rules, and requirements concerning 

the PHA’s operations, programs, and services, including changes to these policies, and informs HUD, families served by the PHA, and members of the 
public of the PHA’s mission, goals and objectives for serving the needs of low- income, very low- income, and extremely low- income families 

 

Applicability.  The Form HUD-50075-HCV is to be completed annually by HCV-Only PHAs.  PHAs that meet the definition of a Standard PHA, Troubled 
PHA, High Performer PHA, Small PHA, or Qualified PHA do not need to submit this form. Where applicable, separate Annual PHA Plan forms are 

available for each of these types of PHAs. 

 

Definitions.   

 

(1) High-Performer PHA – A PHA that owns or manages more than 550 combined public housing units and housing choice vouchers, and was designated as a 

high performer on both the most recent Public Housing Assessment System (PHAS) and Section Eight Management Assessment Program (SEMAP) 
assessments if administering both programs, or PHAS if only administering public housing. 

(2) Small PHA - A PHA that is not designated as PHAS or SEMAP troubled, that owns or manages less than 250 public housing units and any number of vouchers 

where the total combined units exceed 550. 

(3) Housing Choice Voucher (HCV) Only PHA - A PHA that administers more than 550 HCVs, was not designated as troubled in its most recent SEMAP 

assessment and does not own or manage public housing.   

(4) Standard PHA - A PHA that owns or manages 250 or more public housing units and any number of vouchers where the total combined units exceed 550, and 

that was designated as a standard performer in the most recent PHAS and SEMAP assessments. 

(5) Troubled PHA - A PHA that achieves an overall PHAS or SEMAP score of less than 60 percent. 

(6) Qualified PHA - A PHA with 550 or fewer public housing dwelling units and/or housing choice vouchers combined and is not PHAS or SEMAP troubled.   

 

 

A.  

 

PHA Information. 

 
 

A.1 

 

PHA Name:  _____________________________________________________________________ PHA Code: _______________ 

PHA Plan for Fiscal Year Beginning: (MM/YYYY):  ______________ 
PHA Inventory (Based on Annual Contributions Contract (ACC) units at time of FY beginning, above)  

Number of Housing Choice Vouchers (HCVs) _________________ 

PHA Plan Submission Type:   Annual Submission                   Revised Annual Submission  
 

Availability of Information.  In addition to the items listed in this form, PHAs must have the elements listed below readily available to the public.  

A PHA must identify the specific location(s) where the proposed PHA Plan, PHA Plan Elements, and all information relevant to the public hearing 
and proposed PHA Plan are available for inspection by the public.  Additionally, the PHA must provide information on how the public may 

reasonably obtain additional information of the PHA policies contained in the standard Annual Plan but excluded from their streamlined 

submissions.  At a minimum, PHAs must post PHA Plans, including updates, at the main office or central office of the PHA.  PHAs are strongly 
encouraged to post complete PHA Plans on their official website.   

 

 
 

 PHA Consortia: (Check box if submitting a joint Plan and complete table below)   

Participating PHAs PHA Code Program(s) in the Consortia 
Program(s) not in the 

Consortia 
No. of Units in Each Program 

Lead HA:  

 

 

 

 

 

 

 
 

    

     

     

     

  

 

 

 

 

 

 

 
 

 

 
 

Texas Department of Housing and Community Affairs TX901
01/2022

2487

✔
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B. 
 

 

 

 Plan Elements.    

 

B.1 

 
Revision of Existing PHA Plan Elements.   

 

a)  Have the following PHA Plan elements been revised by the PHA since its last Annual Plan submission? 
 

Y    N  

    Statement of Housing Needs and Strategy for Addressing Housing Needs.      
    Deconcentration and Other Policies that Govern Eligibility, Selection, and Admissions.   

    Financial Resources.  

    Rent Determination.   
    Operation and Management.   

    Informal Review and Hearing Procedures.   

    Homeownership Programs.   
    Self Sufficiency Programs and Treatment of Income Changes Resulting from Welfare Program Requirements.   

    Substantial Deviation.   

    Significant Amendment/Modification.  
 

(b)  If the PHA answered yes for any element, describe the revisions for each element(s): 

 

B.2 

 

 

New Activities. – Not Applicable 

 

 

B.3 

 

Progress Report.  
 

Provide a description of the PHA’s progress in meeting its Mission and Goals described in its 5-Year PHA Plan. 

 

B.4 

 

Capital Improvements. – Not Applicable  

 

 

B.5 

 

Most Recent Fiscal Year Audit.   

 

(a) Were there any findings in the most recent FY Audit?   

 

Y    N   N/A 
      

 

(b) If yes, please describe:  

 

C. Other Document and/or Certification Requirements. 

 

C.1 
 

Resident Advisory Board (RAB) Comments.    
 

(a) Did the RAB(s) have comments to the PHA Plan?  
 

Y     N    

     
 

(b) If yes, comments must be submitted by the PHA as an attachment to the PHA Plan.  PHAs must also include a narrative describing their 

analysis of the RAB recommendations and the decisions made on these recommendations. 

 

C.2 

 

Certification by State or Local Officials.  
 

Form HUD 50077-SL, Certification by State or Local Officials of PHA Plans Consistency with the Consolidated Plan, must be submitted by the 
PHA as an electronic attachment to the PHA Plan. 

 

C.3 

 

Civil Rights Certification/ Certification Listing Policies and Programs that the PHA has Revised since Submission of its Last Annual Plan.  
 

Form HUD-50077-ST-HCV-HP, PHA Certifications of Compliance with PHA Plan, Civil Rights, and Related Laws and Regulations  

Including PHA Plan Elements that Have Changed, must be submitted by the PHA as an electronic attachment to the PHA Plan. 
 

 

C.4 

Challenged Elements. If any element of the PHA Plan is challenged, a PHA must include such information as an attachment with a description of 

any challenges to Plan elements, the source of the challenge, and the PHA’s response to the public. 
(a) Did the public challenge any elements of the Plan? 

Y     N    

     
 If yes, include Challenged Elements. 

✔

✔

✔

✔

✔

✔

✔

✔

✔

✔

✔

✔

http://www.hud.gov/offices/adm/hudclips/forms/files/50077sl.doc
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D.  

 

Affirmatively Furthering Fair Housing (AFFH).  

 

D.1 

 

Affirmatively Furthering Fair Housing (AFFH). 

 

Provide a statement of the PHA’s strategies and actions to achieve fair housing goals outlined in an accepted Assessment of Fair Housing 

(AFH) consistent with 24 CFR § 5.154(d)(5). Use the chart provided below.  (PHAs should add as many goals as necessary to overcome fair 

housing issues and contributing factors.)  Until such time as the PHA is required to submit an AFH, the PHA is not obligated to complete this 

chart.  The PHA will fulfill, nevertheless, the requirements at 24 CFR § 903.7(o) enacted prior to August 17, 2015. See  Instructions for 

further detail on completing this item.  

 

Fair Housing Goal: 
Describe fair housing strategies and actions to achieve the goal  
 

 

 

 

 

Fair Housing Goal: 
Describe fair housing strategies and actions to achieve the goal  
 

 

 

 

 

Fair Housing Goal: 
Describe fair housing strategies and actions to achieve the goal  
 

 

 

 

 

 

 

 

aadams
Typewriter

aadams
Typewriter
To increase availability of accessible unitsThe Department operates the 811 Program; has continued to operate the Project Access program for persons with disabilities exiting institutionsinto the community; and has revised the multifamily rules to require that regardless of building type, all units accessed by the ground floor or by an elevator must comply with visitability standards. 

aadams
Typewriter
To reduce barriers to mobility for protected classesTo improve housing choice and remove barriers to mobility the Department will make efforts to educate voucher holders on areas with good schools,amenities, and low poverty.  

aadams
Typewriter
Improve and Educate the Housing Choice Voucher (HCV) Section 8 Program Staff  The Internal Fair Housing staff conducted a two-hour training. The training covered protected classes, reasonable accommodations, accessibility rules in multifamily properties, HUD guidance on the use of criminal records in housing transactions, and reviewed the Section 8 program administrative plan. Program area staff discussed specific concerns related to occupancy standards, and housing choice.
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Instructions for Preparation of Form HUD-50075-HCV 

Annual PHA Plan for HCV-Only PHAs 

___________________________________________________________________________ 
 
A. PHA Information. All PHAs must complete this section.  (24 CFR §903.4)   

 
A.1  Include the full PHA Name, PHA Code, PHA Type, PHA Fiscal Year Beginning (MM/YYYY), Number of Housing Choice Vouchers (HCVs), 

PHA Plan Submission Type, and the Availability of Information, specific location(s) of all information relevant to the public hearing and proposed 

PHA Plan. 
 

  PHA Consortia: Check box if submitting a Joint PHA Plan and complete the table. (24 CFR §943.128(a))   

 

B.      Plan Elements.  All PHAs must complete this section. (24 CFR §903.11(c)(3)) 

 

B.1 Revision of Existing PHA Plan Elements. PHAs must: 

 

Identify specifically which plan elements listed below that have been revised by the PHA. To specify which elements have been revised, mark the “yes” 

box. If an element has not been revised, mark “no." 

 

  Statement of Housing Needs and Strategy for Addressing Housing Needs.  Provide a statement addressing the housing needs of low-income, very 

low-income and extremely low-income families and a brief description of the PHA’s strategy for addressing the housing needs of families who reside in 
the jurisdiction served by the PHA and other families who are on the Section 8 tenant-based assistance waiting lists. The statement must identify the 

housing needs of (i) families with incomes below 30 percent of area median income (extremely low-income); (ii) elderly families (iii) households with 

individuals with disabilities, and households of various races and ethnic groups residing in the jurisdiction or on the public housing and Section 8 tenant-
based assistance waiting lists. The statement of housing needs shall be based on information provided by the applicable Consolidated Plan, information 

provided by HUD, and generally available data.  The identification of housing needs must address issues of affordability, supply, quality, accessibility, 

size of units, and location. Once the PHA has submitted an Assessment of Fair Housing (AFH), which includes an assessment of disproportionate housing 
needs in accordance with 24 CFR 5.154(d)(2)(iv), information on households with individuals with disabilities and households of various races and ethnic 

groups residing in the jurisdiction or on the waiting lists no longer needs to be included in the Statement of Housing Needs and Strategy for Addressing 

Housing Needs. (24 CFR § 903.7(a)).  
 

The identification of housing needs must address issues of affordability, supply, quality, accessibility, size of units, and location. (24 CFR §903.7(a)(2)(i))  

Provide a description of the ways in which the PHA intends, to the maximum extent practicable, to address those housing needs in the upcoming year and 
the PHA’s reasons for choosing its strategy.   (24 CFR §903.7(a)(2)(ii))   

 

  Deconcentration and Other Policies that Govern Eligibility, Selection, and Admissions.  A statement of the PHA’s policies that govern resident 
or tenant eligibility, selection and admission including admission preferences for HCV. (24 CFR §903.7(b)) 

 

  Financial Resources.  A statement of financial resources, including a listing by general categories, of the PHA’s anticipated resources, such as PHA 
HCV funding and other anticipated Federal resources available to the PHA, as well as tenant rents and other income available to support tenant-based 

assistance.  The statement also should include the non-Federal sources of funds supporting each Federal program, and state the planned use for the 

resources. (24 CFR §903.7(c)) 

 

  Rent Determination.  A statement of the policies of the PHA governing rental contributions of families receiving tenant-based assistance, 

discretionary minimum tenant rents, and payment standard policies. (24 CFR §903.7(d))    

 

  Operation and Management.  A statement that includes a description of PHA management organization, and a listing of the programs administered 

by the PHA. (24 CFR §903.7(e)).   
 

  Informal Review and Hearing Procedures.  A description of the informal hearing and review procedures that the PHA makes available to its 
applicants. (24 CFR §903.7(f))   

 

  Homeownership Programs.  A statement describing any homeownership programs (including project number and unit count) administered by the 
agency under section 8y of the 1937 Act, or for which the PHA has applied or will apply for approval. (24 CFR §903.7(k))   

 

  Self Sufficiency Programs and Treatment of Income Changes Resulting from Welfare Program Requirements.  A description of any PHA 
programs relating to services and amenities coordinated, promoted, or provided by the PHA for  assisted families, including those resulting from the 

PHA’s partnership with other entities, for the enhancement of the economic and social self-sufficiency of assisted families, including programs provided 

or offered as a result of the PHA’s partnerships with other  entities, and activities subject to Section 3 of the Housing and Community Development Act 
of 1968 (24 CFR Part 135) and under requirements for the Family Self-Sufficiency Program and others.  Include the program’s size (including required 

and actual size of the FSS program) and means of allocating assistance to households.   (24 CFR §903.7(l)(i)) Describe how the PHA will comply with 

the requirements of section 12(c) and (d) of the 1937 Act that relate to treatment of income changes resulting from welfare program requirements.  (24 
CFR §903.7(l)(iii)).    

 

  Substantial Deviation.  PHA must provide its criteria for determining a “substantial deviation” to its 5-Year Plan. (24 CFR §903.7(r)(2)(i))     
 

  Significant Amendment/Modification.  PHA must provide its criteria for determining a “Significant Amendment or Modification” to its 5-Year and 

Annual Plan.  

 

  If any boxes are marked “yes”, describe the revision(s) to those element(s) in the space provided. 

 
 

 

✔

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=cc31cf1c3a2b84ba4ead75d35d258f67&rgn=div5&view=text&node=24:4.0.3.1.10&idno=24#24:4.0.3.1.10.2.5.7
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c84b8750d7c9fcd46c0c7546aeb860cf&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.8
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=13734845220744370804c20da2294a03&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=13734845220744370804c20da2294a03&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b44bf19bef93dd31287608d2c687e271&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b44bf19bef93dd31287608d2c687e271&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b44bf19bef93dd31287608d2c687e271&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b44bf19bef93dd31287608d2c687e271&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b44bf19bef93dd31287608d2c687e271&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b44bf19bef93dd31287608d2c687e271&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b44bf19bef93dd31287608d2c687e271&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=13734845220744370804c20da2294a03&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=13734845220744370804c20da2294a03&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=13734845220744370804c20da2294a03&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
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 B.2 New Activities.  This section refers to new capital activities which is not applicable for HCV-Only PHAs.  

 

B.3  Progress Report.  For all Annual Plans following submission of the first Annual Plan, a PHA must include a brief statement of the PHA’s progress in 

meeting the mission and goals described in the 5-Year PHA Plan. (24 CFR §903.11(c)(3), 24 CFR §903.7(r)(1)) 

 

B.4    Capital Improvements.  This section refers to PHAs that receive funding from the Capital Fund Program (CFP) which is not applicable for HCV-Only 

PHAs 

 

B.5 Most Recent Fiscal Year Audit.  If the results of the most recent fiscal year audit for the PHA included any findings, mark “yes” and describe those 

findings in the space provided.  (24 CFR §903.7(p))    

 

C.  Other Document and/or Certification Requirements. 

         

  C.1   Resident Advisory Board (RAB) comments. If the RAB had comments on the annual plan, mark “yes,” submit the comments as an attachment to the 

Plan and describe the analysis of the comments and the PHA’s decision made on these recommendations. (24 CFR §903.13(c), 24 CFR §903.19)   

 

 C.2 Certification by State of Local Officials.  Form HUD-50077-SL, Certification by State or Local Officials of PHA Plans Consistency with the 

Consolidated Plan, must be submitted by the PHA as an electronic attachment to the PHA Plan. (24 CFR §903.15).  Note:  A PHA may request to change 

its fiscal year to better coordinate its planning with planning done under the Consolidated Plan process by State or local officials as applicable. 

 

 C.3 Civil Rights Certification/ Certification Listing Policies and Programs that the PHA has Revised since Submission of its Last Annual Plan.  Provide 

a certification that the following plan elements have been revised, provided to the RAB for comment before implementation, approved by the PHA board, 

and made available for review and inspection by the public. This requirement is satisfied by completing and submitting form HUD-50077 ST-HCV-HP, 

PHA Certifications of Compliance with PHA Plan, Civil Rights, and Related Laws and Regulations Including PHA Plan Elements that Have Changed. 

Form HUD-50077-ST-HCV-HP, PHA Certifications of Compliance with PHA Plan, Civil Rights, and Related Laws and Regulations Including PHA Plan 
Elements that Have Changed must be submitted by the PHA as an electronic attachment to the PHA Plan.  This includes all certifications relating to Civil 

Rights and related regulations.  A PHA will be considered in compliance with the certification requirement to affirmatively further fair housing if the 
PHA fulfills the requirements of §§ 903.7(o)(1) and 903.15(d) and: (i) examines its programs or proposed programs; (ii) identifies any fair housing issues 

and contributing factors within those programs, in accordance with 24 CFR 5.154; or 24 CFR 5.160(a)(3) as applicable (iii) specifies actions and 

strategies designed to address contributing factors, related fair housing issues, and goals in the applicable Assessment of Fair Housing consistent with 24 
CFR 5.154 in a reasonable manner in view of the resources available; (iv) works with jurisdictions to implement any of the jurisdiction's initiatives to 

affirmatively further fair housing that require the PHA's involvement; (v) operates programs in a manner consistent with any applicable consolidated plan 

under 24 CFR part 91, and with any order or agreement, to comply with the authorities specified in paragraph (o)(1) of this section; (vi) complies with 
any contribution or consultation requirement with respect to any applicable AFH, in accordance with 24 CFR 5.150 through 5.180; (vii) maintains records 

reflecting these analyses, actions, and the results of these actions; and (viii) takes steps acceptable to HUD to remedy known fair housing or civil rights 

violations. impediments to fair housing choice within those programs; addresses those impediments in a reasonable fashion in view of the resources 
available; works with the local jurisdiction to implement any of the jurisdiction’s initiatives to affirmatively further fair housing; and assures that the 

annual plan is consistent with any applicable Consolidated Plan for its jurisdiction. (24 CFR §903.7(o)).  
 

    C.4 Challenged Elements. If any element of the Annual PHA Plan or 5-Year PHA Plan is challenged, a PHA must include such information as an attachment 

to the Annual PHA Plan or 5-Year PHA Plan with a description of any challenges to Plan elements, the source of the challenge, and the PHA’s response 

to the public. 
 

D.   Affirmatively Furthering Fair Housing (AFFH). 

 

D.1   Affirmatively Furthering Fair Housing. The PHA will use the answer blocks in item D.1 to provide a statement of its strategies and actions to implement 

each fair housing goal outlined in its accepted Assessment of Fair Housing (AFH) consistent with 24 CFR § 5.154(d)(5) that states, in relevant part: “To 

implement goals and priorities in an AFH, strategies and actions shall be included in program participants' … PHA Plans (including any plans incorporated 
therein) …. Strategies and actions must affirmatively further fair housing ….”  Use the chart provided to specify each fair housing goal from the PHA’s AFH for 

which the PHA is the responsible program participant – whether the AFH was prepared solely by the PHA, jointly with one or more other PHAs, or in 

collaboration with a state or local jurisdiction – and specify the fair housing strategies and actions to be implemented by the PHA during the period covered by 
this PHA Plan. If there are more than three fair housing goals, add answer blocks as necessary.  

 

Until such time as the PHA is required to submit an AFH, the PHA will not have to complete section D., nevertheless, the PHA will address its obligation to 
affirmatively further fair housing in part by fulfilling the requirements at 24 CFR 903.7(o)(3) enacted prior to August 17, 2015, which means that it examines its 

own programs or proposed programs; identifies any impediments to fair housing choice within those programs; addresses those impediments in a reasonable 

fashion in view of the resources available; works with local jurisdictions to implement any of the jurisdiction’s initiatives to affirmatively further fair housing 
that require the PHA’s involvement; and maintain records reflecting these analyses and actions. Furthermore, under Section 5A(d)(15) of the U.S. Housing Act 

of 1937, as amended, a PHA must submit a civil rights certification with its Annual PHA Plan, which is described at 24 CFR 903.7(o)(1) except for qualified 

PHAs who submit the Form HUD-50077-CR as a standalone document.   

 

 

 
 

This information collection is authorized by Section 511 of the Quality Housing and Work Responsibility Act, which added a new section 5A to the U.S. Housing Act of 1937, 
as amended, which introduced the Annual PHA Plan.  The Annual PHA Plan provides a ready source for interested parties to locate basic PHA policies, rules, and 
requirements concerning the PHA’s operations, programs, and services, and informs HUD, families served by the PHA, and members of the public for serving the needs of 
low- income, very low- income, and extremely low- income families.   
 
Public reporting burden for this information collection is estimated to average 6.02 hour per response, including the time for reviewing instructions, searching existing data 
sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.  HUD may not collect this information, and respondents 
are not required to complete this form, unless it displays a currently valid OMB Control Number. 
 
Privacy Act Notice.  The United States Department of Housing and Urban Development is authorized to solicit the information requested in this form by virtue of Title 12, 
U.S. Code, Section 1701 et seq., and regulations promulgated thereunder at Title 12, Code of Federal Regulations.  Responses to the collection of information are required to 
obtain a benefit or to retain a benefit.  The information requested does not lend itself to confidentiality 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c84b8750d7c9fcd46c0c7546aeb860cf&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.7
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=663ef5e048922c731853f513acbdfa81&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=13734845220744370804c20da2294a03&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.5
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=13734845220744370804c20da2294a03&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.9
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=f41eb312b1425d2a95a2478fde61e11f&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.12
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=929855241bbc0873ac4be47579a4d2bf&rgn=div5&view=text&node=24:4.0.3.1.3&idno=24#24:4.0.3.1.3.2.5.10


Annual PHA Plan for Fiscal Year 2022 for  
Housing Choice Voucher Section 8 Program  

Housing Needs. 

Based on information provided by the applicable Consolidated Plan, information provided by HUD, and 

other generally available data, make a reasonable effort to identify the housing needs of the low-

income, very low-income, and extremely low-income families who reside in the jurisdiction served by 

the PHA, including elderly families, families with disabilities, and households of various races and ethnic 

groups, and other families who are on the public housing and Section 8 tenant-based assistance waiting 

lists. The identification of housing needs must address issues of affordability, supply, quality, 

accessibility, size of units, and location. 

Housing Need Analysis- Section 8 

August 2021 

When analyzing local housing markets and developing strategies for meeting housing challenges, HUD 
suggests the consideration of several factors. These factors include how much a household spends on 
housing costs, the physical condition of housing and whether or not the household is overcrowded. 
 
An excess cost burden is identified when a household pays more than 30 percent of its gross income for 
housing costs. When so much is spent on housing, other basic household needs may suffer. 
 
The measure of physical inadequacy is the number of units lacking complete kitchen and/ or plumbing 
facilities. While this is not a complete measures of physical inadequacy, the lack of plumbing and/ or 
kitchen facilities can serve as a strong indication of one type of housing inadequacy. 
 
Overcrowded housing conditions may occur when a residence accommodates more than one person per 
each room in the dwelling. Overcrowding may indicate a general lack of affordable housing in a 
community where households have been forced to share space, either because other housing units are 
not available or because the units are too expensive. 
 
The following table estimates the number of low-income households with housing needs for the 34 
counties that comprise TDHCAs Section 8 service area. The figures are adjusted to 2017 levels based on 
population growth estimates. 

 

Housing Needs for Section 8 Number 

Population 3,628,377 

Number of Individuals in Poverty 368,002 

Number of Cost Burdened Households 150,978 

Number of Overcrowded Households 19,648 

Number of Substandard Housing Units 6,420 

2015-2019 American Community Survey  
 
The TDHCA waiting list is approximately 546 applications. The waiting list figure is a composite of several 
statewide jurisdictional waiting lists, as well as the Project Access waiting list.   
 
 
 

Progress Report 
 



Annual PHA Plan for Fiscal Year 2022 for  
Housing Choice Voucher Section 8 Program  

 
Expanding supply of affordable units [24 CFR 982.503] 
The Department will implement payment standards between 90% and 110%, with higher percentages in 
areas where market rents were high. Where there is high demand for rental units it can be challenging 
for a voucher holder to find a unit.  Sufficient payment standards will aid in areas where voucher holders 
have had difficulty in finding acceptable units or affording units in more desirable areas.  Higher FMRs 
provide additional choices and opportunities to tenants in highly competitive rental markets.  In areas 
where market rents are higher, poverty levels are lower, schools are better and there are more 
opportunities for employment.  Ensuring that a household’s voucher provides enough assistance to 
house them is balances with ensuring that the voucher is not over-subsidized.   

HUD changed the effective date of the Payment Standard to be effective January 1
st 

of every year, or 
within three months of the FMR effective date, whichever is earlier.  The effective date is applicable 
both to HUD-required revisions and to discretionary revisions.   
 
In addition, because the households accessing the new Emergency Housing Voucher (EHV) may face 
added challenges relating to credit or criminal history, the Department will establish a payment standard 
for each unit size at 120% of the published Small Area Fair Market Rent (SAFMR) for that unit size 
effective September 1st for EHV.  
 
Improve Performance and Processes  
The Department received a high performance rating for the 2019 SEMAP.  The Department will continue 
to innovate and train staff on the latest housing policy and procedures.   In addition to striving to remain 
a high performer, the Department will seek to ensure that the monthly HAP payments and monthly 
expenses are at 98% of the Annual Contributions Contract or that 98% of total unit months are leased 
each year.  For the calendar year 2021, the Department has had an overall utilization rate of 99%.  Some 
additional efforts are being made to increase voucher utilization for Near Elderly Disabled (NED), 
Tenant-Based VASH (T-VASH), and Mainstream (MS5) voucher holders. This year the Department 
anticipates opening its waiting list and will use new web-based tools to ease household access, and will 
implement a lottery process to equalize access to the program.  
 

Improve the quality of assisted housing  

The Department will improve the quality of the housing assessment by continuing to apply EIV’s Income 
Information and Verification Reports (i.e. Multiple Subsidy Report, Identity Verification Report, 
Immigration Report, and Income Validation Tool Report).  These reports will be monitored and reviewed 
monthly.  If corrections are needed, staff will be required to correct and resubmit for another review.  

 

Improve and continue to build partnership with Centers for Independent Living, Veteran Support 
Services, Coordinating Centers of Care, and Victim Service Providers 

The Department continues to increase the number of leased vouchers utilized with our partnering 
agencies which are responsible for referring Project Access, MS5, NED, T-VASH and EHV voucher holders 
to the PHA for determining of eligibility for rental assistance. 

 

Increase assisted housing choices  
The Department will be providing mobility counseling at briefings to inform families and property 
owners of expanded housing choices and high opportunity areas.  With the use of the agency housing 
database, gosection8 website, and other property unit registries, this will help our voucher holders seek 
landlords who own and operate decent, safe and affordable housing.  The Department also has online 
portals called Assistance Connect and Waiting List - for applicants and landlords to communicate with 
staff and transmit documents as needed. 
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BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on the appointment of Colonia Resident Advisory 
Committee members 
 

RECOMMENDED ACTION 
 

WHEREAS, pursuant to Tex. Gov't Code §2306.053, the Texas Department of 
Housing and Community Affairs (the Department) is authorized to adopt rules 
governing the administration of the Department and its programs; 

 
WHEREAS, pursuant to Tex. Gov't Code §2306.582, the Department is required 
to establish, operate, monitor and fund Colonia Self-Help Centers (CSHCs) in El 
Paso, Hidalgo, Starr, and Webb counties, and in Cameron County to serve 
Cameron and Willacy counties; 

 
WHEREAS, in 2001 the Department established two additional CSHCs in 
Maverick and Val Verde counties, as authorized by Tex. Gov’t Code §2306.582, 
and in 2021 HB 2893 (87th Regular Session) added a CSHC in Nueces County, to 
address the needs of colonias in those counties; 

 
WHEREAS, pursuant to Tex. Gov't Code §2306.585 the Colonia Resident 
Advisory Committee (C-RAC) is required to advise the Department’s Governing 
Board on the needs of colonia residents and activities to be undertaken through 
the CSHCs; 
 
WHEREAS, pursuant to Tex. Gov't Code §2306.584 C-RAC members are required 
to be appointed by the Texas Department of Housing and Community Affairs 
Governing Board; and 
 
WHEREAS, all C-RAC member terms expire on October 12, 2021; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the 16 Texas colonia residents named herein are hereby 
appointed to the C-RAC to represent their respective county in the CSHC 
Program for four-year terms that expire on September 2, 2025. 
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BACKGROUND 

 
Since 1995, the Department has been required to establish CSHCs under Tex. Gov't Code 
§2306.582 to provide on-site technical assistance to improve the quality of life for colonia 
residents located in five counties (El Paso, Hidalgo, Starr, Webb, and Cameron/Willacy). 
Additionally, the Department is authorized to establish other CSHCs if it determines it is 
necessary and appropriate. Since 1995, two additional CSHCs have been established in Maverick 
and Val Verde counties. HB 2893 (87th Regular Session) requires the establishment of a CSHC in 
Nueces County, and the Department is working with Nueces County to establish a CSHC on or 
after September 1, 2021, the effective date of the legislation. 
 
Each county selects five colonias within their respective county to receive concentrated technical 
assistance in housing rehabilitation, new construction, surveying and platting, construction skills 
training, tool library access, credit and debt counseling, employment and financial skills 
development, grant preparation, infrastructure construction, contract-for-deed conversions, and 
capital access for mortgages and other improvements. 
 
The Department’s Governing Board is required under Tex. Gov’t Code §2306.584 to appoint at 
least five persons who are residents of colonias to serve on the C-RAC. These members must 
reside in a colonia in a county designated to have a CSHC, and may not be a board member, 
contractor, or employee of, or have any ownership interest in an entity that is awarded a 
contract under the CSHC Program. Each county recommends individuals to the Department for 
C-RAC membership with input from local nonprofit organizations. 
 
The C-RAC evaluates the needs of colonia residents; reviews programs and activities that are 
proposed for or operated through the CSHCs; and advises the Department’s Governing Board in 
order for the CSHC Program to better serve colonia residents. The C-RAC is required to meet 30 
days before any CSHC contract is scheduled to be awarded or amended by the Department’s 
Governing Board and may meet at other times as needed. The C-RAC is currently composed of 
two persons from each participating county. The C-RAC term of service is four years and the term 
limits for all current C-RAC members end on October 12, 2021. 
 
Each county has recommended two colonia residents to serve on the C-RAC with a term 
beginning October 13, 2021, and expiring on September 2, 2025. At this time because Nueces 
County is still establishing its CSHC, they have not yet identified C-RAC members.  Approval of the 
following recommendations will allow the Department to carry out the statutory requirements 
of the CSHC Program and C-RAC: 
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COLONIA RESIDENT ADVISORY COMMITTEE ROSTER 

 
COUNTY NAME CITY COLONIA 
Cameron Belinda Vazquez San Benito Arroyo Colorado Estates 
Cameron Keila Martinez Brownsville Cameron Park 
El Paso Maria Vargas El Paso Agua Dulce 
El Paso  Elizabeth Flores El Paso Horizon Units 
Hidalgo Yolanda Hernandez Alamo South Tower Colonia 
Hidalgo Cayetano Lopez Mission Linda Vista Estates 

Maverick Hilda Nohemi Chavez Eagle Pass Chula Vista 
Maverick Monica D. Avalos Eagle Pass Loma Linda 

Starr Norma Guzman Garciasville Garciasville 
Starr Jose Lino Ruiz, Jr.  Rio Grande City La Casita 

Val Verde Rita Rodriguez Del Rio Cienegas Terrace 
Val Verde Rosa Maria Martinez Del Rio Val Verde Park Estates 

Webb Bella Garcia Laredo Colonia Los Altos 
Webb Elvira Torres Laredo Colonia Los Altos 

Willacy Jessica Garza Sebastian Sebastian 
Willacy Emma Gonzales Sebastian Sebastian 
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BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on Colonia Self-Help Center Program Awards to 
Cameron County and Val Verde County in accordance with Tex. Gov’t Code §2306.582 through 
Community Development Block Grant Funding 

 
RECOMMENDED ACTION 

 
WHEREAS, the Department is required to establish Colonia Self-Help Centers 
(CSHCs) in Cameron/Willacy, El Paso, Hidalgo, Starr, Nueces, and Webb counties; 

 
WHEREAS, in 2001 the Department opened two additional CSHCs in Maverick and 
Val Verde counties as authorized by Tex. Gov’t Code §2306.582 to address the 
needs of colonias in these counties; 
 
WHEREAS, in accordance with Tex. Gov’t Code §2306.585(b) the Department is 
required to meet with the Colonia Resident Advisory Committee (C-RAC) at least 
30 days prior to the Board’s consideration of a CSHC award; 

 
WHEREAS, on July 21, 2021, the Department met with the C-RAC via 
videoconference to discuss funding proposals for Cameron and Val Verde counties, 
and the C-RAC recommended to award funds to these counties;  

 
WHEREAS, these awards will make Community Development Block Grant (CDBG) 
funding available to serve Cameron County and Val Verde County colonias with the 
CSHC Program; and 
 
WHEREAS, the Executive Award Review Advisory Committee (EARAC) reviewed the 
awards and compliance history, and recommends without conditions the CSHC 
Program awards to Cameron and Val Verde counties;  
 
NOW, therefore, it is hereby 

 
RESOLVED, that the Executive Director is hereby authorized to make an award of 
CDBG funding under the CSHC Program to Cameron County in the amount of 
$700,000 from Program Year 2020, and to Val Verde County in the amount of 
$1,000,000 from Program Year 2020, as further described in Exhibits A and B.
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BACKGROUND 
 
Since 1995, the Department has been required to establish CSHCs under Tex. Gov't Code 
§2306.582 to provide on-site technical assistance to improve the quality of life for colonia 
residents located in five counties (El Paso, Hidalgo, Starr, Webb, and Cameron/Willacy). 
Additionally, the Department is authorized to establish other CSHCs if it determines it is 
necessary and appropriate. Since 1995, two additional CSHCs have been established in 
Maverick and Val Verde counties. HB 2893 (87th Regular Session) requires the establishment 
of a CHSC in Nueces County, and the Department is working with Nueces County to establish 
a CSHC on or after September 1, 2021, the effective date of the legislation. 
 
Each county selects five colonias within their respective county to receive concentrated 
technical assistance in housing rehabilitation, new construction, surveying and platting, 
construction skills training, tool library access, credit and debt counseling, employment and 
financial skills development, grant preparation, infrastructure construction, contract-for-
deed conversions, and capital access for mortgages and other improvements. 
 
The CSHCs are funded through a 2.5% set-aside (approximately $1.76 million per year) of the 
annual Texas Community Development Block Grant (TxCDBG) non-entitlement allocation to 
the State of Texas. The Texas Department of Agriculture (TDA) receives the allocation from 
the U.S. Department of Housing and Urban Development (HUD), and TDA and TDHCA 
together manage TxCDBG funds and implement the CSHC Program through a Memorandum 
of Understanding.   
 
TDHCA’s Colonia Resident Advisory Committee (C-RAC) review proposals from participating 
counties that include a Performance Statement and Budget for the activities to be 
implemented in their respective designated colonias.  The CSHC contracts have a term of four 
years per Tex. Gov’t Code §2306.587, and a limit of $1,000,000 in accordance with 10 TAC 
§25.5.  Contracts are not granted to all CHSCs each year, and have staggered start dates, 
dependent on completion of prior contracts. 
 
On July 21, 2021, the C-RAC convened via videoconference for presentations of proposals by 
Cameron County and Val Verde County. The C-RAC recommends award of a contract in the 
amount of $700,000 to Cameron County and the award of a contract in the amount 
$1,000,000 to Val Verde County, as further detailed in Attachments A and B to this item.  
  
A Previous Participation Review was conducted for both awards, and the awards were 
approved by EARAC without condition on August 23, 2021.  The four-year Contract Term for 
each county is anticipated to be October 1, 2021, through October 1, 2025. 
 
 
 



Page 3 of 4  

ATTACHMENT A 
 

CAMERON COUNTY COLONIA SELF-HELP CENTER AWARD DESCRIPTION 
 

Subrecipient: Cameron County 
Contact: The Honorable Eddie Treviño, Jr., Cameron County Judge 
Colonias: Valle Hermosa (M0310162) 

 Olmito (M0310111) 
 Arroyo Colorado Estates (M0310011) 
 Santa Maria (M0310135) 

 Sebastian (M2450014) 
 
Cameron County proposes the following housing and community development activities 
to benefit an estimated 3,955 persons, of which 2,986 or 75% are of low- to moderate-
income: 
 
 

Performance Activity Quantity Budget 
Public Service (10%)  $70,000 

 Tool Library 400 checkouts  
Solid Waste Removal 5 events  
Technology Access 400 visits  
HUD-Certified Homeownership Counseling 7 families  

Reconstruction (not feasible for rehab) 7 homes $525,000 
Administration (15%)  $105,000 
TOTAL  $700,000 
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ATTACHMENT B 
 

VAL VERDE COUNTY COLONIA SELF-HELP CENTER AWARD DESCRIPTION 
 
Subrecipient: Val Verde County 
Contact: The Honorable Lewis G. Owens, Val Verde County Judge 
Colonias: Rise Estates (M2330019) 

 Val Verde Park (M2330012) 
 Val Verde Park #2 (M2330013) 
 Cienegas Terrace (M2330003) 
 Town of Comstock (M2330011) 

 
Val Verde County proposes the following housing and community development activities 
to benefit an estimated 4,938 persons, of which 4,938 or 100% are of low- to moderate-
income: 
 
 

Performance Activity Quantity Budget 
Public Service (10%)  $100,000 

 Tool Library 400 checkouts  
Solid Waste Removal 16 events  
Title Related Services 5 title corrections  
Technology Access 400 visits  

Residential Rehabilitation 7 homes $375,000 

Reconstruction (Not feasible for rehab) 5 homes $375,000 

Administration (15%)  $150,000 
TOTAL  $1,000,000 

 
 



1h 



Page 1 of 4  

BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on a proposed amendment to a Colonia Self-Help 
Center Program Contract with Maverick County in accordance with 10 TAC Chapter 25, the 
Colonia Self-Help Center Program Rule 
 
 

RECOMMENDED ACTION 
 
WHEREAS, the Department is required to establish Colonia Self-Help Centers 
(CSHCs) in Cameron/Willacy, El Paso, Hidalgo, Nueces, Starr, and Webb counties; 
 
WHEREAS, in 2001 the Department opened two additional CSHCs in Maverick 
and Val Verde counties as authorized by Tex. Gov’t Code §2306.582 to address 
the needs of colonias in these counties; 
 
WHEREAS, in accordance with Tex. Gov’t Code §2306.585(b) the Department is 
required to meet with the Colonia Resident Advisory Committee (C-RAC) at least 
30 days prior to the Board’s consideration of any amendments to a CSHC 
contract; 
 
WHEREAS, on July 21, 2021, the Department met with the C-RAC via 
videoconference to discuss proposed amendments to the Maverick County CSHC 
Contract 7219003, and the C-RAC recommended approval of the proposed 
amendments; 
 
WHEREAS, Maverick County has demonstrated exemplary performance in their 
current CSHC Contract 7219003 and is meeting all contract benchmarks; and 
 
WHEREAS, this amendment will make an additional $500,000 in Community 
Development Block Grant (CDBG) funding available to serve Maverick County 
colonias with the CSHC Program; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director is hereby authorized to amend Maverick 
County's CSHC Program Contract 7219003 by increasing their award by $500,000 
of CDBG funding from Program Year 2018, as further described in Attachment A. 
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BACKGROUND 
 
Since 1995, the Department has been required to establish CSHCs under Tex. Gov't Code 
§2306.582 to provide on-site technical assistance to improve the quality of life for 
colonia residents located in five counties (El Paso, Hidalgo, Starr, Webb, and 
Cameron/Willacy). Additionally, the Department is authorized to establish other CSHCs 
if it determines it is necessary and appropriate. Since 1995, two additional CSHCs have 
been established in Maverick and Val Verde counties. HB 2893 (87th Regular Session) 
requires the establishment of a CSHC in Nueces County, and the Department is working 
with Nueces County to establish a CSHC on or after September 1, 2021, the effective 
date of the legislation. 
 
Each county selects five colonias within their respective county to receive concentrated 
technical assistance in housing rehabilitation, new construction, surveying and platting, 
construction skills training, tool library access, credit and debt counseling, employment 
and financial skills development, grant preparation, infrastructure construction, 
contract-for-deed conversions, and capital access for mortgages and other 
improvements. 
 
The CSHCs are funded through a 2.5% set-aside (approximately $1.76 million per year) 
of the annual Texas Community Development Block Grant (TxCDBG) non-entitlement 
allocation to the State of Texas. The Texas Department of Agriculture (TDA) receives the 
allocation from the U.S. Department of Housing and Urban Development (HUD), and 
TDA and TDHCA together manage TxCDBG funds and implement the CSHC Program 
through a Memorandum of Understanding.   
 
TDHCA’s Colonia Resident Advisory Committee (C-RAC) reviews proposals from 
participating counties that include a Performance Statement and Budget for the 
activities to be implemented or amended in their respective designated colonias.  The 
CSHC contracts have a term of four years per Tex. Gov’t Code §2306.587, and a limit of 
$1,000,000 in accordance with 10 TAC §25.5. 
 
On July 21, 2021, the C-RAC convened via videoconference for a presentation of a 
proposal by Maverick County to amend their current contract by adding additional 
funding and activities. Although the maximum award amount for a CHSC Contract is 
$1,000,000, 10 TAC §25.8(e)(3) allows for the Board to approve an award that exceeds 
this amount if funding is available, based on the exemplary performance of a CSHC.  
Maverick County is currently on month 16 of the 48-month contract with 21% of total 
contract budget expended.  The County is on track to meet the month 20 milestone of 
30% of total contract budget expended.  Additionally, Maverick County has already 
initiated five of six reconstruction activities and three of four rehabilitation activities in 
their current Performance Statement. This amendment to increase funds will maintain 
Maverick County’s continuity of services to address substandard housing in their 
targeted colonias. 
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Funding for the increased award is available from the 2018 allocation of CDBG, and the 
C-RAC recommends amending the contract by awarding an additional $500,000 to 
Maverick County, as further detailed in Attachment A to this item. 
 
A Previous Participation Review was conducted on Maverick County and the 
amendment to increase funds was approved by EARAC without condition on August 23, 
2021. 
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ATTACHMENT A 

 
MAVERICK COUNTY COLONIA SELF-HELP CENTER PROGRAM AMENDMENT DESCRIPTION 

 
Subrecipient: Maverick County 
Contact:  The Honorable David R. Saucedo, Maverick County Judge 
Colonias: Chula Vista 1-5 (M1620013) 
 Lago Vista Subdivision (M1620038) 
 Loma Bonita (M1620072) 
 Loma Linda #1 (M1620044) 
 South Elm Creek #1 (M1620065) 
 
Maverick County proposes the following changes to their housing and community development 
activities based on the amendment increase. There is no change to the length of the four-year 
contract term. The contract will benefit an estimated 5,158 persons, of which 4,126 or 80% are 
of low- to moderate-income. 
 
 

Performance Activity Original Proposed 
Amended 

Budget 
Increase 

Amended 
Budget 

Public Service (10%) $100,000  $50,000 
 

$150,000 
 Tool Library 400 checkouts    

Technology Access 400 visits    
Solid Waste Removal 4 events    
Computer Classes 10 classes    
Construction Classes 10 classes    
Title Services  5 activities   

Rehabilitation 4 homes 
$270,000 

8 homes 
$470,000 

$200,000 $470,000 
 

Reconstruction 
(Not feasible for rehab) 

6 homes 
 $480,000 

 

9 homes 
$655,000 

$175,000 $655,000 
 

Administration (15%) $150,000 
 

 $75,000 $225,000 
TOTAL $1,000,000 

 
 $500,000 $1,500,000 
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BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on proposed amendments to the 2022-2023 Texas 
Housing Trust Fund Biennial Plan and authorization to enter into a capacity building agreement with 
Habitat for Humanity Texas, Inc. 

 
RECOMMENDED ACTION 

 
WHEREAS, the General Appropriations Act (GAA) enacted by the 87th Legislature 
appropriated the Texas Department of Housing and Community Affairs (the 
Department) $9,546,282 of State General Revenue for the Texas Housing Trust Fund 
(Texas HTF) 2022-2023 biennium;  
 
WHEREAS, Rider 9(c) of the GAA requires the Department to provide a biennial report 
to the Legislative Budget Board, the House Appropriations committee, and the Senate 
Finance committee no later than October 1 detailing the Department’s plan to 
expend funds from the Texas HTF; 
 
WHEREAS, to promote transparency and the expeditious use of these funds, the 
Department publishes this biennial report detailing its plan for each year’s 
expenditure of the Texas HTF biennial appropriation; 
 
WHEREAS, the Board approved the 2022-2023 Texas HTF Biennial Plan on July 22, 
2021; and 
 
WHEREAS, the Department seeks to modify the use of funds to include an award of 
$175,000 to Habitat for Humanity Texas, Inc., for the provision of capacity building 
services to increase utilization of the Texas Bootstrap Loan Program as authorized by 
Tex. Gov’t Code 2306.758(c), conditioned on a final recommendation, or 
recommendation with conditions, from the Executive Award and Review Advisory 
Committee (EARAC); 

 
NOW, therefore, it is hereby 
 
RESOLVED, that the proposed amendments to the 2022-2023 Texas HTF Biennial Plan 
is approved and staff is authorized to enter into a contract with Habitat for Humanity 
Texas, Inc., and directed to submit the Texas HTF Biennial Plan, as amended, to 
appropriate legislative offices and take any other necessary actions to effectuate the 
foregoing. 
 

 



 
BACKGROUND 

 
The Department proposes to amend the existing 2022-2023 Texas HTF Biennial Plan. The change 
pertains to establishing authority for staff to allocate up to $175,000 for capacity building activities.  
 
The Texas Legislature established the Texas HTF in 1993 to provide state general revenue for 
affordable housing activities. The program receives state appropriations, which include loan 
repayments from previous Texas HTF projects, to fund the Texas HTF. The Department awards 
funding in the form of grants and/or loans to nonprofits, units of local government, councils of 
government, local mental health authorities, other public agencies, and public housing agencies to 
serve low-income households. State statute does not direct the specific activities that are to be 
implemented but requires the publication of a plan that details how the Department will program 
and expend the funds. Over the years, the Department implemented a diversity of programs with 
Texas HTF resources to varying success. The Texas HTF has now evolved to focus on two successful 
primary programs: the statutorily required Texas Bootstrap Loan Program (Bootstrap Program) and 
the Amy Young Barrier Removal Program.  
 
Tex. Gov’t Code Subchapter FF, relating to the Owner-Builder Loan Program sets forth the statutory 
requirements for the Bootstrap Program; furthermore, Tex. Gov’t Code 2306.758 outlines the 
specific funding requirements, including a requirement to utilize not less than $3 million of available 
revenue for use for the Bootstrap Program, and includes authorization to set-aside up to 10% of 
these funds to be utilized for capacity building for tax-exempt organizations to enhance their ability 
to implement the Bootstrap Program.   
 
TDHCA has received and considered a proposal from Habitat for Humanity Texas, Inc., seeking 
funding in the amount of up to $175,000 to provide specific capacity building services to entities 
eligible to participate in the Bootstrap Program, included as Attachment B to this item. These 
services would include, but are not limited to, assistance in board development, assistance with 
application for status as a Bootstrap Administrator, development of homebuyer education materials 
and resources, assistance with administration of mortgage servicing activities, and training on 
construction requirements. The full scope and expected outcomes of the contract would be 
negotiated with Habitat for Humanity Texas prior to execution of a contract. If these funds are not 
fully utilized for this intended purpose, the funding would be made available for Bootstrap loan 
funds through reservation by eligible Bootstrap Program administrators.  
 
The "Use of Funds" and "Amounts" for the 2022-2023 Biennial Funds for the Texas HTF Plan as 
originally approved by the Board on July 22, 2021, is proposed to be amended as follows: 
 
 
 
 
 
 
 
 
 



Estimated 2022-2023 Biennial Appropriated Funds for Texas Housing Trust Fund 
Use of Funds SFY 2022 SFY 2023 Amount 

Total Biennial Appropriation1 $4,736,232 $4,810,020 $9,546,282 
Less 10% Administration for TDHCA $473,626 $481,002 ($954,628) 

Net Balance Available for TDHCA Programming $4,262,636 $4,329,018 $8,591,654 
Programming Plan 

Owner-Builder Loan Program2 $2,835,432 $2,835,432 $5,670,864 
Bootstrap Loan Program Reservation System $2,660,432 $2,835,432 ($5,495,864) 
Bootstrap Loan Program Capacity Building  $175,000 $0 ($175,000) 

Amy Young Barrier Removal Program $1,427,204 $1,493,586 ($2,920,790) 
Total Remaining to be Programmed $0 $0 $0 

 
Staff recommends approval of the proposed amendments to the 2022-2023 Texas HTF Biennial Plan 
for submission to the Legislative Budget Board, the House Appropriations committee, and the 
Senate Finance committee and an authorization to enter into a contract with Habitat for Humanity 
Texas, Inc., for an amount not to exceed $175,000 to provide capacity building services to enhance 
the Bootstrap Program, contingent upon a recommendation or recommendation with conditions 
from EARAC. 

                                                 
1 This amount includes an estimate of $2,400,000 per year in interest earnings and loan repayments.  Up to $250,000 will 
also be reserved from interest earnings and repayments for Single Family workout activities as further described herein. 
2 Section 2306.758 (d) of the Texas Government Code, at least $3,000,000 each state fiscal year must be utilized for this 
purpose.  Additional required funding will be made available from Bootstrap Program repayments. 
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Introduction and Purpose 
During the Regular Session of the 87th Legislature, the Department was appropriated General 
Revenue for the Texas Housing Trust Fund (Texas HTF) in the amount of $9,546,282 for the 2022-
2023 Biennium.  Rider 9(c) of the General Appropriations Act (GAA) requires the Department to 
provide an annual report to the Legislative Budget Board, the House Appropriation Committee, and 
the Senate Finance Committee no later than October 1st detailing the Department’s plan to expend 
funds from the Texas HTF.  The Department generates this plan biennially to promote strategic long-
term planning and the expeditious use of these funds. 
 
The Texas HTF was established in 1991 by the 72nd Texas Legislature, Senate Bill 546, to provide 
loans, grants, or other comparable forms of assistance to income-eligible individuals and households 
to finance, acquire, rehabilitate and develop decent, safe and sanitary housing.  Funding sources 
consist of appropriations or transfers made to the fund, unencumbered fund balances, and public or 
private gifts or grants. 
 
Appropriation Details 
The Department annually receives loan repayments and accrued interest that contribute to the 
Texas HTF.  Rider 8 of the GAA strategy A.1.3 and A.1.4, clarifies that an estimated $2,400,000 per 
year in interest earnings and loan repayments are included in funds appropriated each year under 
the Texas HTF. 
 

 FY2022 FY2023 Total Biennium 
Total Annual General 

Revenue Appropriation $4,736,262 $4,810,020 $9,546,282 

 
Rider 9(a) of the GAA requires that:  
  

“Out of funds appropriated above in Strategy A.1.3…and A.1.4,…all funds above those 
retained for administrative purposes in fiscal year 2022 and fiscal year 2023 shall be 
deposited in the Housing Trust Fund in the Texas Treasury Safekeeping Trust Company 
established under Government Code, Chapter 2306, during September of each fiscal 
year.” 
  

The Department shall withhold approximately $954,628 (10%) for the biennium for Department 
administrative costs. 
 
The total estimated biennial funding and usage are outlined in the following chart. 



Estimated 2022-2023 Biennial Funds for Texas Housing Trust Fund 
Use of Funds SFY 2022 SFY 2023 Amount 

Total Biennial Appropriation1 $4,736,232 $4,810,020 $9,546,282 
Less 10% Administration for TDHCA $473,626 $481,002 ($954,628) 

Net Balance Available for TDHCA Programming $4,262,636 $4,329,018 $8,591,654 
Programming Plan 

Owner-Builder Loan Program2 $2,835,432 $2,835,432 $5,670,864 
Bootstrap Loan Program Reservation System $2,660,432 $2,835,432 ($5,495,864) 
Bootstrap Loan Program Capacity Building  $175,000 $0 ($175,000) 

Amy Young Barrier Removal Program $1,427,204 $1,493,586 ($2,920,790) 
Total Remaining to be Programmed $0 $0 $0 
  

 
Biennial Funding and Allocation Considerations 
Statutory requirements listed below direct how the funds may be programmed for use.  Due to the 
demand for current Texas HTF activities, the proposed Texas HTF plan does not include any new 
activities. 
 
Texas Bootstrap Loan Program 
Tex. Gov’t Code Section 2306.7581 establishes a transfer requirement for the Texas Bootstrap Loan 
Program, stating that the Department must dedicate at least $3 million, which may include a set-
aside of up to 10% for capacity building for eligible organizations, to the program each fiscal year 
from HOME funds, Texas HTF monies, or from funds appropriated by the legislature.  The 
Department has determined that HOME funds are not the best resource to accomplish the goals of 
the Texas Bootstrap Loan Program because of the demand by nonparticipating jurisdictions, 
additional federal limitations, and extensive HOME Program reporting requirements.  The Texas HTF 
is the most practical appropriated source available for the Department to meet the Bootstrap 
Program’s statutory transfer requirement. 
 
Eligible Entities to Receive Funds 
Pursuant to Tex. Gov’t Code Section 2306.202, the Department must target funds for specific types 
of eligible entities. Section 2306.202(a) states: 
 

“In each biennium the first $2.6 million available through the HTF for loans, 
grants, or other comparable forms of assistance shall be set aside and made 
available exclusively for local units of government, public housing authorities, and 
nonprofit organizations. Any additional funds may also be made available to for-
profit organizations so long as at least 45 percent of available funds in excess of 
the first $2.6 million shall be made available to nonprofit organizations for the 
purpose of acquiring, rehabilitating, and developing decent, safe, and sanitary 
housing. The remaining portion shall be distributed to nonprofit organizations, 

                                                 
1 This amount includes an estimate of $2,400,000 per year in interest earnings and loan repayments.  Up to $250,000 will 
also be reserved from interest earnings and repayments for Single Family workout activities as further described herein. 
2 Section 2306.758 (d) of the Texas Government Code, at least $3,000,000 each state fiscal year must be utilized for this 
purpose.  Additional required funding will be made available from Bootstrap Program repayments. 



for-profit organizations, and other eligible entities.” 
 
 
Regional Allocation Formula (RAF) and Geographic Dispersion 
As specified in Tex. Gov’t Code Section 2306.111(d-1), funds are not required to be allocated 
according to the RAF if: 

 
“(2) the funds or credits are allocated by the department primarily to serve Persons 
with Disabilities.” 
 

The Amy Young Barrier Removal Program serves only Persons with Disabilities.  However, as noted 
on page 6 of this plan, to promote geographic dispersion of the competitive Amy Young Barrier 
Removal Program funds, the funds will be released geographically in order to maximize opportunity 
for regions with historically low involvement to participate. 
 
Texas HTF Plan Administration 
In approving the Texas HTF plan, the Board authorizes staff to proceed with issuing Notices of 
Funding Availability (NOFA) and make any needed amendments to the NOFAs to expedite utilization 
of funds.  The Board has also authorized staff to enter into a contract with a subrecipient service 
provider for provision of certain capacity building efforts to expand and improve the utilization of 
the Texas Bootstrap Loan Program. Funds may be committed and expended via contracts and 
reservation agreements.  Texas HTF programs may utilize various income determination methods 
noted in the general program descriptions in the Texas HTF plan or outlined in the Texas HTF Rule. 
 
Using no more than $250,000 per biennium of the Texas HTF loan repayments and interest earnings 
that exceed the requirements under Rider 8 of the GAA (see Rider 8 of the GAA under "Appropriation 
Details" on page 2), the Texas HTF may be used to respond to unanticipated, unique challenges that 
may arise in the course of implementing approved Single Family program contracts, activities, or 
assets. For example, if a household has been displaced for the rehabilitation of their home, and the 
Department faces subsequent eligibility concerns with the contractor performing that rehabilitation, 
these funds could expedite the completion of the rehabilitation so that the household may return to 
a safe, completed home as soon as possible.   
 
If a balance exists from the previous biennium, the Department shall transfer only the necessary 
amount to replenish this fund to a maximum balance of $250,000 at the start of the biennium.  The 
Department anticipates that the need to use Texas HTF excess loan repayments and interest 
earnings for Single Family Program workouts will be infrequent and used as a last resort only, such 
as when it poses severe practical challenges, or it is impossible to use federal funds.  These funds will 
be for internal disposition, and neither households nor program administrators will be able to apply 
for these funds.   
 
In approving the Texas HTF plan, the Board authorizes the use of any funds from loan repayments, 
interest earnings, deobligations, and any other additional Texas HTF funds as allowed by statute in 
excess of those funds required under Rider 8, to be programmed into current Department activities 
or activities approved in the Texas HTF Plan.  Prior to any programming, the Department shall 
withhold 10% of such funds for Department administrative costs. 
 



Lastly, in approving the Texas HTF plan, the Board authorizes the use of late fees collected from 
Texas HTF borrowers for Single Family asset management activities.  These funds will allow the 
Department to budget for the necessary transactions that arise in the course of Single Family asset 
management, such as paying off first lien holders on delinquent single family properties on which 
the Department is in second or lower lien position; paying off taxing authorities to avoid tax 
foreclosure; securing and preparing abandoned properties to return to the marketplace; related 
travel and administrative costs, etc.  The Texas HTF will utilize these late fees for Single Family asset 
management activities only when the appropriate solution cannot reasonably be addressed with 
other funds. 
 



 

Texas Bootstrap Loan Program: $5,670,864 from the 2022-2023 Appropriation 
 
Program Description: The Texas Bootstrap Loan Program (Bootstrap Program) makes funds available 
to state-certified Administrators of Nonprofit Owner-Builder Housing Programs, which include 
eligible nonprofit organizations and Colonia Self-Help Centers, to purchase or refinance real property 
on which to build or improve residential housing through self-help construction with very low-
income households (Owner-Builders).  The Bootstrap Program may also enter into an agreement 
with a nonprofit organization for provision of capacity building services to expand and enhance the 
utilization of the Bootstrap Program. Tex. Gov’t Code Section 2306.7581(a-1) requires the 
Department to make at least $3,000,000 available each fiscal year, of which not more than 10% may 
be utilized for capacity building activities, for the Bootstrap Program. Administrators of the 
Bootstrap Program perform origination of mortgage loans to households with income not exceeding 
60% of Area Median Family Income (AMFI) or the statewide income limits, whichever is greater.  
Funding is available until August 31, 2023, or until all funding has been reserved. 
 
Maximum Loan Amount: Bootstrap loans shall not exceed $45,000 per household.  Eligible entities 
must apply to access a reservation system that makes funds available on a first-come, first-served 
basis.   
 
Eligibility Requirement: Owner-Builders must have a household income not exceeding 60% of the 
AMFI or the statewide income limits, whichever is greater; must have resided in Texas for the 
preceding six months; and must have successfully completed an Owner-Builder education class.  
Owner-Builders must agree to provide at least 65% of the labor necessary to build or rehabilitate the 
proposed housing by working through a state-certified Administrator.  The Department will define 
household income limits in accordance with the U.S. Department of Housing and Urban 
Development HOME Investment Partnership Program Income Limits. 
 
Administrative Fees: The Department will pay an administrative fee equal to 10% of the loan 
amount to Administrators upon project completion. 
 
Geographic Dispersion: Two-thirds of the funds (approximately $4,000,000) will be set aside for 
Owner-Builders with property in census tracts with median incomes not exceeding 75% of the state 
median income per the most recent statistics available.  The remaining one-third (approximately 
$2,000,000) will be released statewide.  The RAF is not applicable to this funding due to the set-aside 
requirements of Tex. Gov’t Code Section 2306.753(d). Furthermore, the remaining one-third of the 
fund balance does not exceed the $3,000,000 ceiling cited in Tex. Gov’t Code Section 2306.111(d-
1)(3). 
 
Other Considerations: If balances exist from previous Bootstrap funding cycles, those funds will be 
made available to Bootstrap activities.  Funds accumulated in the Owner-Builder Revolving Loan 
funds may also be made available in the Texas HTF plan.  This use of funds achieves the statutory 
requirements for funding the Bootstrap Program and for targeting nonprofit organizations.  This 
activity achieves significant leveraging of other public and private funding sources, promotes the 
Department’s mission and provides for repayment to the Texas HTF. 



 

Amy Young Barrier Removal Program: $2,920,790 from the 2022-2023 Appropriation 
 
Program Description: This program provides one-time grants of up to $22,500 to Persons with 
Disabilities with household income not exceeding 80% of the AMFI or the statewide income limits, 
whichever is greater.  This program funds home modifications that increase accessibility for 
homeowners, tenants, and members of their household who have a disability, in addition to 
correcting hazardous and unsafe housing conditions, as approved by the Department.  Funding is 
available until August 31, 2023, or until all funding has been reserved. 
 
Maximum Assistance Amount: One-time grants will not exceed $22,500 per household.  Eligible 
entities must apply to access a reservation system that makes funds available on a first-come, first-
served basis adjusted for the geographic dispersion process noted below.  The maximum number of 
reservations per Administrator is further detailed in the Program NOFA.   
 
Eligibility Requirements: Administrators may include Units of General Local Government, Councils of 
Governments, Nonprofit Organizations, Local Mental Health Authorities, and Public Housing 
Authorities.  Administrators must demonstrate competence in accessibility standards and applicable 
building codes further detailed in the Texas HTF Rule.  Program beneficiaries must have a household 
income not exceeding 80% of the AMFI or the statewide income limits, whichever is greater.  The 
Department will define household income limits in accordance with the U.S. Department of Housing 
and Urban Development HOME Investment Partnership Program Income Limits. 
 
Administrative Fees: The Department will pay an administrative fee equal to 10% of the hard and 
soft costs to Administrators upon project completion. 
 
Geographic Dispersion: The RAF does not apply to funds primarily serving Persons with Disabilities.  
However, the Texas HTF Rule promotes geographic dispersion to ensure that all rural and urban 
subregions have an opportunity to access funds before they must compete on a first-come, first-
served basis with the rest of the state.   
 
Each year of the biennium, each state region will receive at least $100,000 (enough for four fully 
funded activities).  The remaining funds shall be released geographically over time as prescribed by 
the Texas HTF Rule. Over the course of the biennium, any additional funds beyond the original 
program allocations that derive from Texas HTF loan repayments, interest earnings, deobligations, 
and other Texas HTF funds in excess of those funds required under Rider 8 (see page 4 of this plan) 
may be programmed to the current NOFA or made available statewide, and not geographically 
dispersed. 
 
 
 
 
 



 

 

 
July 13, 2021 
 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
P.O. BOX 13941 
Austin, TX 78711-3941 

 
 
Dear Bobby, 
 
Thank you for meeting with me this week. I believe, with the technical assistance from TDHCA 
staff and the capacity building from Habitat Texas staff, we can make a true difference in 
furthering home ownership in Texas.  
“Capacity building” is a term bandied about by nonprofit leaders everywhere, but also one that 
few understand. Here is one of my favorite definitions: 
 

Capacity building is whatever is needed to bring a nonprofit to the next level of 
operational, programmatic, financial, or organizational maturity, so it may more 
effectively and efficiently advance its mission into the future. Capacity building is not a 
one-time effort to improve short-term effectiveness, but a continuous improvement 
strategy toward the creation of a sustainable and effective organization. 

 
To lay the groundwork to increase participation in TDHCA’s Housing Trust Fund, we respectfully 
request $175,000 to support capacity building efforts for nonprofits providing self-help housing 
using sweat equity.   
Our goal at Habitat for Humanity Texas is to increase utilization of the Bootstrap and Amy 
Young Barrier Removal Programs to more markets in our small and mid-sized communities. To 
that end, we will devote substantial people and financial resources to increasing the number of 
Nonprofit Owner-Builder Housing Providers (or NOHP, which is the TDHCA-approved nonprofit 
eligible to access TDHCA funding) across the State by building the capacity of local organizations 
to participate in the Housing Trust Fund. Some of our activities will include: 
 
Board Development 

• Meet, in person when possible, with local Boards of Directors to explain the benefits of the 

TDHCA programs on their operations; 

• Conduct strategic planning with local boards with an emphasis on using TDHCA programs. 

Local Operations Staff Support 
• Guide volunteers and organizations with limited staffing resources through the NOHP 

application process. 
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Homebuyer Support 
• Prepare financial literacy and homeowner college course material to be used locally so 

delinquencies and foreclosures are minimized; 

• Develop online resources for homebuyers and homeowners. 

Mortgage Services Activities 
• Audit mortgage portfolios to ensure ongoing capacity and integration with TDHCA 

requirements; 

• Develop standardized policies and procedures to ensure legal compliance and seamless 

integration with TDHCA programs; 

• Originate mortgages and prepare documents for Bootstrap Loans 

• Loan servicing staff that can also help affiliates with timely collection of Bootstrap loans 

• Development of webinar that includes TDHCA staff to teach affiliates – or any nonprofit self-

help housing provider – how to process Bootstrap loans and ways Bootstrap funds can be used.  

Construction Activities 
• Develop classes for construction activities in repair and rehabilitation, including Aging in Place, 

Americans with Disabilities Act and Texas Accessibility Standards compliance, in order to expand 

capacity to use TDHCA programs. 

Additionally, our communications team will offer local NOHPs with custom communications 
plans that highlight the work of TDHCA’s involvement in communities across Texas. This 
includes the following: 

• Social media outreach; 

• Media advisories and press releases in local newspapers, highlighting government and private 

nonprofits; 

• Host ground-breakings and home dedications with state and local elected officials; 

• Signage during construction that highlights TDHCA’s partnership.  

 
We know there is a need and benefit for affordable homeownership, and we know that we can 
expand the number of communities across Texas who benefit from the state’s Housing Trust 
Fund and other TDHCA programs. Let’s discuss next steps. We can make a difference together!  
 
Let me close by thanking you and your staff for your work. We very much value your 
partnership.  
 
Best regards, 

 
Amy Ledbetter Parham 
Habitat for Humanity Texas CEO 
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BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action authorizing an extension to Neighborhood Stabilization 
Program 1 contract for City of Port Arthur 

 
 

RECOMMENDED ACTION 
 

WHEREAS, the Texas Department of Housing and Community Affairs (the 
Department) entered into Neighborhood Stabilization Program 1 (NSP) contract 
77090000154 with the City of Port Arthur (the City), which expired on August 31, 
2021; 

 
WHEREAS, the City’s NSP contract includes a land bank activity to convert vacant 
properties into their final eligible uses and has maintained the lot inventory since 
the NSP contract became effective on September 1, 2009; 
 
WHEREAS, the City experienced delays in completing their land bank contractual 
obligations due to eligibility requirements, local market conditions, competing 
program demands, and capacity; 
 
WHEREAS, the Department has requested from the U.S. Department of Housing 
and Urban Development (HUD) permission to remove the remaining undeveloped 
land bank properties in the City’s portfolio from the NSP in accordance with HUD 
NSP policy guidance on land bank disposition; 

 
WHEREAS, the City submitted a request for contract extension on August 11, 2021, 
and staff recommends authorization of the extension to facilitate the resolution of 
the Department’s request to HUD for approval of the Department’s land bank 
disposition plan for the City’s remaining portfolio; 
 
WHEREAS, the Department continues to work closely with the City to provide 
technical assistance towards contract completion and compliant disposition of the 
City’s remaining land bank portfolio; and 

 
WHEREAS, NSP contracts have exhausted all extensions that staff may authorize, 
and only the Governing Board may approve additional extensions; 

 
NOW, therefore, it is hereby 

 
RESOLVED, that the Executive Director or his designee are hereby authorized, 
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empowered, and directed, for and on behalf of this Board to approve an extension 
of not more than one additional year to the City of Port Arthur’s NSP contract 
77090000154 to enable full, timely, and compliant contract completion, and in 
connection therewith to execute, deliver, and cause to be performed such 
amendments, documents, and other writings as they or any of them may deem 
necessary or advisable to effectuate the foregoing. 
 

 
BACKGROUND 

 
The Neighborhood Stabilization Program (NSP) is a U.S. Department of Housing and Urban Development 
(HUD)-funded program authorized by H.R. 3221, the “Housing and Economic Recovery Act of 2008,” as 
a supplemental allocation to the Community Development Block Grant (CDBG) Program through an 
amendment to the existing State of Texas 2008 CDBG Action Plan.  The purpose of the program is to 
redevelop, or acquire and hold, abandoned and foreclosed properties in areas with the greatest need 
for arresting declining property values resulting from excessive foreclosures. 

 
The Department established an NSP land bank portfolio of approximately 116 properties with the City.  
The City has experienced difficulties related to fulfilling eligibility requirements, local market conditions 
(including Hurricane Harvey recovery after 2017 and the impact of the coronavirus statewide), 
competing program demands, and lack of capacity.  In 2019, the Department received technical 
assistance from HUD, through a third-party consultant, for disposition planning for the City’s remaining 
undeveloped properties.  In August 2021, TDHCA requested permission from HUD to remove 
approximately 61 remaining properties in the City’s land bank portfolio from the NSP, and in accordance 
with the NSP Policy Alert “Guidance on Land Bank Disposition” dated November 25, 2014. 
 
The properties TDHCA proposed for removal from the NSP met a National Objective for acquisition and 
the City expended less than $25,000 for acquisition and improvements (excluding maintenance) on each 
remaining property proposed for removal.  Disposing of the properties in a way that meets a National 
Objective for disposition has been challenging because the remaining lots are not suitable for residential 
development due to size or location. The Department requested removal of the properties from the NSP 
with no required reimbursement to TDHCA’s NSP line of credit.  If HUD grants the request, the 
Department would propose to allow the City to retain the lots for future development or other use 
outside of the NSP.  
 
The Department will continue to provide technical assistance and work closely with the City to make the 
needed adjustments for compliant disposition of the land bank portfolio and next move towards NSP 
grant closeout. 
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BOARD ACTION REQUEST 

PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on an order proposing the repeal, and proposed new rule, 
for 10 TAC Chapter 1, Subchapter C, Previous Participation and Executive Award Review and Advisory 
Committee, §1.301 Previous Participation Reviews for Multifamily Awards and Ownership Transfers, 
§1.302 Previous Participation Reviews for Department Program Awards Not Covered by §1.301 of this 
Subchapter, and §1.303 Executive Award and Review Advisory Committee (EARAC), and an order 
directing their publication for public comment in the Texas Register 

 
RECOMMENDED ACTION 

 
WHEREAS, the current rule relating to previous participation reviews and the process 
for the Executive Award Review and Advisory Committee (EARAC), at 10 TAC Chapter 
1, Subchapter C, is in need of revisions to reflect changes put in place by the 
Comptroller of Public Accounts for the Texas Grant Management Standards (TxGMS), 
previously the Uniform Grant Management Standards, to reflect the implementation 
of Senate Bill 2046, and to address changes related to the evaluation and process 
related to certain 4% Housing Tax Credit Applications approved by the Board in April, 
2021;  
 
WHEREAS, such revisions are being proposed through the repeal of the current rule 
and a simultaneous new rule to be proposed in its place; and 
 
WHEREAS, such proposed rulemaking will be published in the Texas Register for public 
comment from September 17, 2021, through October 18, 2021, and subsequently 
returned to the Board for final adoption; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director and his designees be and each of them hereby 
are authorized, empowered, and directed, for and on behalf of the Department, to 
cause the proposed actions herein in the form presented to this meeting, to be 
published in the Texas Register for public comment, and in connection therewith, 
make such non-substantive technical corrections as they may deem necessary to 
effectuate the foregoing including any requested revisions to the preambles. 

 
BACKGROUND 

 
10 TAC Chapter 1, Subchapter C, Previous Participation and Executive Award Review and Advisory 
Committee, has been identified by staff as needing revisions in several sections as described below: 
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 In multiple locations, reflecting changes put in place by the Comptroller of Public Accounts for 
the Texas Grant Management Standards (TxGMS), previously the Uniform Grant Management 
Standards;  

 In §1.301, to reflect minor edits to implement Senate Bill 2046, which requires that compliance 
reports provided to the Board may not include any instance of noncompliance associated with a 
project if the applicant has submitted documentation demonstrating that the responsibility for 
project compliance was delegated to another participant in the project. TDHCA’s rule already 
provided for this, but wording is being revised to more closely mirror the bill; and 

 In §1.301, to reflect policy changes for compliance recommendations as it relates to the 
evaluation and processing of certain 4% Housing Tax Credit Applications. 
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Attachment 1: Preamble, including required analysis, for proposed repeal of 10 TAC Chapter 1, 
Subchapter C, Previous Participation and Executive Award Review and Advisory Committee, §1.301 
Previous Participation Reviews for Multifamily Awards and Ownership Transfers, §1.302 Previous 
Participation Reviews for Department Program Awards Not Covered by §1.301 of this Subchapter, and 
§1.303 Executive Award and Review Advisory Committee (EARAC) 
 
The Texas Department of Housing and Community Affairs (the Department) proposes the repeal of 10 
TAC Chapter 1, Subchapter C, Previous Participation and Executive Award Review and Advisory 
Committee, §1.301 Previous Participation Reviews for Multifamily Awards and Ownership Transfers, 
§1.302 Previous Participation Reviews for Department Program Awards Not Covered by §1.301 of this 
Subchapter, and §1.303 Executive Award and Review Advisory Committee (EARAC). The purpose of the 
proposed repeal is to clarify requirements relating to recommendations from Compliance on certain 
awards, to implement Senate Bill 2046, and to implement changes related to the Texas Grant 
Management Standards (previously Uniform Grant Management Standards). 
 
Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it was determined 
that no costs are associated with this action, and therefore no costs warrant being offset. 
 
The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  

Mr. Bobby Wilkinson has determined that, for the first five years the proposed repeal would be in effect: 

1. The repeal does not create or eliminate a government program but relates to changes to existing 
guidance for program subrecipients.  

2. The repeal does not require a change in work that would require the creation of new employee 
positions, nor are the rule changes significant enough to reduce work load to a degree that eliminates 
any existing employee positions.  

3. The repeal does not require additional future legislative appropriations. 

4. The repeal will not result in an increase in fees paid to the Department, nor in a decrease in fees paid 
to the Department.  

5. The repeal is not creating a new regulation, except that it is being replaced by a new rule 
simultaneously to provide for revisions. 

6.  The repeal will not expand, limit, or repeal an existing regulation.  

7.  The repeal will not increase or decrease the number of individuals subject to the rule’s applicability. 

8. The repeal will not negatively or positively affect the state’s economy.  

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002.  
The Department has evaluated the proposed repeal and determined that the proposed repeal will not 
create an economic effect on small or micro-businesses or rural communities. 
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c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed repeal does 
not contemplate or authorize a taking by the Department; therefore, no Takings Impact Assessment is 
required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
The Department has evaluated the proposed repeal as to its possible effects on local economies and has 
determined that for the first five years the proposed repeal would be in effect there would be no 
economic effect on local employment; therefore, no local employment impact statement is required to 
be prepared for the rule.  
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).  Mr. Wilkinson has 
determined that, for each year of the first five years the proposed repeal is in effect, the public benefit 
anticipated as a result of the changed sections would be an updated and more germane rule. There will 
not be economic costs to individuals required to comply with the repealed section. 
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the proposed repeal is in effect, enforcing or administering the repeal 
does not have any foreseeable implications related to costs or revenues of the state or local 
governments.  
 
REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the proposed action. Written comments may be submitted to the 
Texas Department of Housing and Community Affairs, Attn: Brooke Boston, Rule Comments, P.O. Box 
13941, Austin, Texas 78711-3941 or email bboston@tdhca.state.tx.us. ALL COMMENTS MUST BE 
RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 
 
STATUTORY AUTHORITY. The proposed repeal is made pursuant to Tex. Gov't Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed amended sections 
affect no other code, article, or statute. 
 
§1.301 Previous Participation Reviews for Multifamily Awards and Ownership Transfers 
§1.302 Previous Participation Reviews for Department Program Awards Not Covered by §1.301 of this 
Subchapter 
§1.303 Executive Award and Review Advisory Committee (EARAC) 
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Attachment 2: Preamble, including required analysis, for proposed new 10 TAC Chapter 1, Subchapter 
C, Previous Participation and Executive Award Review and Advisory Committee, §1.301 Previous 
Participation Reviews for Multifamily Awards and Ownership Transfers, §1.302 Previous Participation 
Reviews for Department Program Awards Not Covered by §1.301 of this Subchapter, and §1.303 
Executive Award and Review Advisory Committee (EARAC) 
 
The Texas Department of Housing and Community Affairs (the Department) proposes new 10 TAC 
Chapter 1, Subchapter C, Previous Participation and Executive Award Review and Advisory Committee, 
§1.301 Previous Participation Reviews for Multifamily Awards and Ownership Transfers, §1.302 Previous 
Participation Reviews for Department Program Awards Not Covered by §1.301 of this Subchapter, and 
§1.303 Executive Award and Review Advisory Committee (EARAC). 
 
The purpose of the proposed rule is to clarify requirements relating to recommendations from 
Compliance on certain awards, to implement Senate Bill 2046, and to implement changes related to the 
Texas Grant Management Standards (previously Uniform Grant Management Standards). 
 
Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it was determined 
that no costs are associated with this action, and therefore no costs warrant being offset. 
 
The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  

Mr. Bobby Wilkinson has determined that, for the first five years the proposed new sections would be 
in effect: 

1. The new sections do not create or eliminate a government program but relate to changes to existing 
regulations applicable to Department subrecipients.  

2. The new sections do not require a change in work that would require the creation of new employee 
positions, nor are the rule changes significant enough to reduce work load to a degree that eliminates 
any existing employee positions.  

3. The new sections do not require additional future legislative appropriations. 

4. The new sections will not result in an increase in fees paid to the Department, nor in a decrease in 
fees paid to the Department.  

5. The new sections are not creating a new regulation, except that they are replacing sections being 
repealed simultaneously to provide for revisions. 

6.  The new sections will not expand, limit, or repeal an existing regulation.  

7. The new sections will not increase or decrease the number of individuals subject to the rule’s 
applicability. 

8. The new sections will not negatively or positively affect the state’s economy.  

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002.  
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The Department has evaluated the proposed new sections and determined that the proposed actions 
will not create an economic effect on small or micro-businesses or rural communities. 
 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed new sections 
do not contemplate or authorize a taking by the Department; therefore, no Takings Impact Assessment 
is required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
The Department has evaluated the proposed new sections as to their possible effects on local economies 
and has determined that for the first five years the proposed new sections would be in effect there would 
be no economic effect on local employment; therefore, no local employment impact statement is 
required to be prepared for the rule.  
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).  Mr. Wilkinson has 
determined that, for each year of the first five years the proposed new sections are in effect, the public 
benefit anticipated as a result of the new sections would be an updated and more germane rule. There 
will not be economic costs to individuals required to comply with the new sections. 
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the proposed new sections are in effect, enforcing or administering 
the amendments does not have any foreseeable implications related to costs or revenues of the state or 
local governments.  
 
REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the proposed action. Written comments may be submitted to the 
Texas Department of Housing and Community Affairs, Attn: Brooke Boston, Rule Comments, P.O. Box 
13941, Austin, Texas 78711-3941 or email bboston@tdhca.state.tx.us. ALL COMMENTS MUST BE 
RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 
 
STATUTORY AUTHORITY. The proposed new sections are made pursuant to Tex. Gov't Code §2306.053, 
which authorizes the Department to adopt rules. Except as described herein the proposed new sections 
affect no other code, article, or statute. 
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10 TAC Chapter 1, Subchapter C, Previous Participation and Executive Award Review and Advisory 
Committee 
 
§1.301 Definitions and Previous Participation Reviews for Multifamily Awards and Ownership 
Transfers 
 
(a) Purpose and Applicability. The purpose of this rule is to provide the procedures used by the 
Department to comply with Tex. Gov't Code §§2306.057, and 2306.6713 which require the Compliance 
Division to assess the compliance history of the Applicant and any Affiliate, the compliance issues 
associated with the proposed or existing Development, and provide such assessment to the Board. This 
rule also ensures Department compliance with 2 CFR §200.331(b) and (c), and Uniform Grant 
Management Standards (UGMS), and Texas Grant Management Standards (TxGMS), where applicable. 
 
(b) Definitions. The following definitions apply only as used in this Subchapter. Other capitalized terms 
used in this Section have the meaning assigned in the specific Chapters and Rules of this PartTitle that 
govern the program associated with the request, or assigned by federal or state laws. 
(1) Actively Monitored Development--A Development that within the last three years has been 
monitored by the Department, either through a Uniform Physical Condition Standards (UPCS) 
inspection, an onsite or desk file monitoring review, an Affirmative Marketing Plan review, or a Written 
Policies and Procedures Review. UPCS inspections include inspections completed by Department staff, 
Department contractors and inspectors from the Real Estate Assessment Center through federal 
alignment efforts. 
  (2) Affiliate--Persons are Affiliates of each other or are "affiliated" if they are under common Control 
by each other or by one or more third parties. "Control" is as defined in §11.1 of this PartTitle (relating 
to General items relating to Pre-Application, Definitions, Threshold Requirements and Competitive 
Scoring). For Applications for Multifamily Direct Grants/Loans and 811 PRA, or for Ownership Transfers 
of Multifamily Properties containing Multifamily Direct Grants/Loans or 811 PRA, for purposes of 
assurance that the Affiliate is not on the Federal Suspended or Debarred Listing, Affiliate is also defined 
as required by 2 CFR Part 180 and 2 CFR Part 2424. 
  (3) Applicant--In addition to the definition of applicant in §11.1 of this PartTitle, in this Subchapter, the 
term applicant includes Persons requesting approval to acquire a Department monitored Development. 
  (4) Combined Portfolio--Actively Monitored Developments within the Control of Persons affiliated with 
the Application as identified by the Previous Participation Review and as limited by Subsection (c) of 
this Section. 
  (5) Corrective Action Period--The timeframe during which an Owner may correct an Event of 
Noncompliance, as permitted in §10.602 or §10.803 of this PartTitle (relating to Notice to Owners and 
Corrective Action Periods and Compliance and Events of Noncompliance, respectively), including any 
permitted extension or deficiency period. 
  (6) Events of Noncompliance--Any event for which an Actively Monitored Development may be found 
to be in noncompliance for monitoring purposes as further provided for in §10.803 of this PartTitle or 
in the table provided at §10.625 of this PartTitle (relating to Events of Noncompliance). 
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  (7) Monitoring Event--An onsite or desk monitoring review, a Uniform Physical Condition Standards 
inspection, the submission of the Annual Owner's Compliance Report, Final Construction Inspection, a 
Written Policies and Procedures Review, or any other instance when the Department's Compliance 
Division or other reviewing area provides written notice to an Owner or Contact Person requesting a 
response by a certain date. This would include, but not be limited to, responding to a tenant complaint. 
  (8) Person--"Person" is as defined in 10 TAC Chapter 11 (relating Qualified Allocation Plan (QAP)). For 
Applications for Multifamily Direct Grants/Loans and 811 PRA, or for Ownership Transfers of 
Multifamily Properties containing Multifamily Direct Grants/Loans or 811 PRA, for purposes of 
assurance that the Applicant or Affiliate is not on the Federal Suspended or Debarred Listing, Person is 
also defined and includes Principal as required by 2 CFR Part 180 and 2 CFR Part 2424. 
  (9) Single Audit--As used in this rule, the term relates specifically to an audit required by 2 CFR 
§200.501 or UTxGMS Subpart Ethe Texas Single Audit Circular. 
 
(c) Items Not Considered. When conducting a previous participation review the items in Paragraphs (1) 
through (10) of this Subsection will not be taken into consideration: 
  (1) Events of Noncompliance, Findings, Concerns, and Deficiencies (as described in, 10 TAC §6.2, 10 
TAC §7.2, 10 TAC §10.625, 10 TAC §10.803 and 10 TAC §20.3) that were corrected over three years from 
the date the Event is closed; 
  (2) Events of Noncompliance with an "out of compliance date" prior to the Applicant's period of 
Control if the event(s) is currently corrected; 
  (3) Events of Noncompliance with an "out of compliance date" prior to the Applicant's period of 
Control if the event(s) is currently uncorrected and the Applicant has had Control for less than one year, 
or if the Owner is still within the timeframe of a Department-approved corrective action from the 
Department's Enforcement Committee; 
  (4) The Event of Noncompliance "Failure to provide Fair Housing Disclosure notice"; 
  (5) The Event of Noncompliance "Program Unit not leased to Low income Household" sometimes 
referred to as "Household Income above income limit upon initial Occupancy" for units at 
Developments participating in U.S. Department of Housing and Urban Development programs (or used 
as HOME Match) or U.S. Department of Agriculture, if the household resided in the unit prior to an 
allocation of Department resources and Federal Regulations prevent the Owner from correcting the 
issue; 
  (6) The Event of Noncompliance "Casualty loss" if the restoration period has not expired; 
  (7) Events of Noncompliance that the Applicant believes can never be corrected and the Department 
agrees in writing that such item should not be considered; 
  (8) Events of Noncompliance corrected within their Corrective Action Period; 
  (9) Events of failure to respond within the Corrective Action Period which have been fully corrected 
prior to January 1, 2019, will not be taken into consideration under Subsection (e)(2)(C) and (e)(3)(C) of 
this Section; 
  (10) Events of Noncompliance precluded from consideration by Tex. Gov't Code §2306.6719(e); and 
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  (11) Except for Applications for Multifamily Direct Grants/Loans and 811 PRA, or for Ownership 
Transfers of Multifamily Properties containing Multifamily Direct Grants/Loans or 811 PRA, Events of 
Noncompliance associated with a Development that has submitted documentation, using the 
appropriate Department form, that the responsibility for the Development’s compliance has been 
delegated to another participant in the project (defined as a member of the Development Team), and 
the Applicant is not in Control of the Development with Events of Noncompliance for purposes of 
management and compliance. The term "Combined Portfolio" used in this section does not include 
those properties with such documentation. The Department may require additional information to 
support the Control Form including but not limited to partnership agreements or other legal documents. 
 
(d) Applicant Process. Persons affiliated with an Application or an Ownership Transfer request must 
complete the Department's Uniform Previous Participation Review Form and respond timely to staff 
inquiries regarding apparent errors or omissions, but for Applications no later than the Administrative 
Deficiency deadline. For an Ownership Transfer request, a recommendation will be delayed until the 
required forms or responsive information is provided. 
 
(e) Determination of Compliance Status. Through a review of the form, Department records, and the 
compliance history of the Affiliated multifamily Developments, staff will determine the applicable 
category for the Application or Ownership Transfer request using the criteria in Paragraphs (1) through 
(3) of this Subsection. Combined Portfolios will not be designated as a Category 3 if both Applicants are 
considered a Category 2 when evaluated separately. For example, if each Applicant is a Category 2 and 
their Combined Portfolio is a Category 3, the Application will be considered a Category 2. 
  (1) Category 1. An Application will be considered a Category 1 if the Actively Monitored Developments 
in the Combined Portfolio have no issues that are currently uncorrected, all Monitoring Events were 
responded to during the Corrective Action Period, and the Application does not meet any of the criteria 
of Category 2 or 3. 
  (2) Category 2. An Application will be considered a Category 2 if any one or more of the following 
criteria are met: 
    (A) The number of uncorrected Events of Noncompliance plus the number of corrected Events of 
Noncompliance that were not corrected during the Corrective Action Period totals at least three but is 
less than 50% of the number of Actively Monitored Developments in the Combined Portfolio; or 
    (B) There are uncorrected Events of Noncompliance but the number of Events of Noncompliance is 
10% or less than the number of Actively Monitored Developments in the Combined Portfolio. Corrective 
action uploaded to the Department's Compliance Monitoring and Tracking System (CMTS) or submitted 
during the seven day period referenced in Subsection (f) of this Section will be reviewed and the 
Category determination may change as appropriate; or 
    (C) Within the three years immediately preceding the date of Application, any Person subject to 
previous participation review failed to respond during the Corrective Action Period to a Monitoring 
Event; however, the number of times is less than 25% of the number of Actively Monitoring 
Developments in the Combined Portfolio; or 
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    (D) The Applicant is required to have a Single Audit and a relevant issue was identified in the Single 
Audit (e.g. Notes to the Financial Statements), or the required Single Audit is past due. 
  (3) Category 3. An Application will be considered a Category 3 if any one or more of the following 
criteria are met: 
    (A) The number of uncorrected Events of Noncompliance plus the number of corrected Events of 
Noncompliance that were not corrected during the Corrective Action Period total at least three and 
equal or exceed 50% of the number of Actively Monitored Developments in the Combined Portfolio; 
    (B) The number of Events of Noncompliance that are currently uncorrected total 10% or more than 
the number of Actively Monitored Developments in the Combined Portfolio. Corrective action uploaded 
to CMTS or submitted during the seven day period referenced in Subsection (f) of this Section will be 
reviewed and the Category determination may change as appropriate; 
    (C) Within the three years immediately preceding the date of Application, any Person subject to 
previous participation review failed to respond during the Corrective Action Period to a Monitoring 
Event and the number of times is equal to or greater than 25% of the number of Actively Monitored 
Developments in the Combined Portfolio; 
    (D) Any Development Controlled by the Applicant has been the subject of an agreed final order 
entered by the Board and the terms have been violated; 
    (E) Any Person subject to previous participation review failed to meet the terms and conditions of a 
prior condition of approval imposed by the EARAC, the Governing Board, voluntary compliance 
agreement, or court order; 
    (F) Payment of principal or interest on a loan due to the Department is past due beyond any grace 
period provided for in the applicable documents for any Development currently Controlled by the 
Applicant or that was Controlled by the Applicant at the time the payment was due and a repayment 
plan has not been executed with the Department, or an executed repayment plan has been violated; 
    (G) The Department has requested and not been provided evidence that the Owner has maintained 
required insurance on any collateral for any loan held by the Department related to any Development 
Controlled by the Applicant; 
    (H) The Department has requested and not been provided evidence that property taxes have been 
paid or satisfactory evidence of a tax exemption on any collateral for any loan held by the Department 
related to any Development Controlled by the Applicant; 
    (I) Fees or other amounts owed to the Department by any Person subject to previous participation 
review are 30 days or more past due and a repayment plan has not been executed with the Department, 
or an executed repayment plan has been violated; 
    (J) Despite past condition(s) agreed upon by any Person subject to previous participation review to 
improve their compliance operations, three or more new Events of Noncompliance have since been 
identified by the Department, and have not been resolved during the corrective action period; 
    (K) Any Person subject to previous participation review has or had Control of a TDHCA funded 
Development that has gone through a foreclosure; or 
    (L) Any Person subject to previous participation review or the proposed incoming owner is currently 
debarred by the Department or currently on the federal debarred and suspended listing. 
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(f) Compliance Notification to Applicant and EARAC. The Compliance Division will notify Applicants of 
their compliance status from the categories identified in Paragraphs (1) to (4) of this Subsection. 
  (1) Previously approved. If EARAC or the Board previously approved the compliance history of an 
Applicant, with or without conditions (including approvals resulting from a Dispute under §1.303(g) of 
this Subchapter (relating to Executive Award and Review Advisory Committee (EARAC))) such conditions 
have not been violated, and no new Events of Noncompliance have occurred since the last approval, 
the compliance history will be deemed acceptable without further review or discussion and 
recommended as approved or approved with the same prior conditions. For 4% Housing Tax Credit 
Applications (without other Department resources), where it has been determined by staff that the 
Determination Notice can be issued administratively, and for which the Board previously approved a 
set of conditions associated with a prior Application of the Applicant’s, and those same conditions are 
to be applied to the new 4% Application by Program or Compliance, or if an Application only has 
underwriting conditions, then the new 4% Application does not need to be approved by EARAC and is 
not required to be presented to the Board.   

  (2) Category 1. The compliance history of Category 1 applications will be deemed acceptable (for 
Compliance purposes only) without further review or discussion. 
  (3) Category 2 and Category 3. Category 2 and 3 Applicants will be informed by the Compliance Division 
that the Application is a Category 2 or 3 and provided a seven calendar day period to provide written 
comment, submit any remaining evidence of corrective action for uncorrected events, propose one or 
more of the conditions listed in §1.303 of this Subchapter, or propose other conditions for consideration 
before the Compliance Division makes its final submission to EARAC. 
  (4) The Department will not make an award or approve an Ownership Transfer to any entity who has 
an Affiliate, Board member, or a Person identified in the Application that is currently on the Federal 
Debarred and Suspended Listing. An Applicant or entity requesting an Ownership Transfer will be 
notified of the debarred status and will be given the opportunity (subject to other Department rules) to 
remove and replace the Affiliate, Board member, or Person so that the transfer or award may proceed. 
 
(g) Compliance Recommendation to EARAC for Awards. 
  (1) After taking into consideration the information received during the seven-day period, Category 2 
Applications will be recommended for approval or approval with conditions (for compliance purposes 
only). Any recommendation for an award with conditions will utilize the conditions identified in §1.303 
of this Subchapter. The Applicant will be notified if their award is recommended for approval with 
conditions. 
  (2) After taking into consideration the information received during the seven-day period, Category 3 
applications will be recommended for approval, approval with conditions (for compliance purposes only) 
or denial. Any recommendation for an award or ownership transfer with conditions will utilize the 
conditions identified in §1.303 of this Subchapter. The Applicant will be notified if their award is 
recommended for denial or approval with conditions. 
  (3) An Applicant that will be recommended for denial or awarded with conditions will be informed of 
their right to file a Dispute under §1.303 of this Subchapter. 
   (4) In the case of 4% Housing Tax Credit Applications where it has been determined by staff that the 
Determination Notice can be issued administratively, Category 2 and 3 applications being approved with 
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conditions that are specifically listed in §1.303 of this Subchapter and that have been previously 
approved by the Board for the Applicant, do not require approval of EARAC or the Board unless the 
Applicant is requesting to Dispute the Compliance Recommendation. 
 
(h) Compliance Recommendation for Ownership Transfers. After taking into consideration the 
information received during the seven-day period the results will be reported to the Executive Director 
with a recommendation of approval, approval with conditions, or denial. If the Executive Director 
determines that the request should be denied, or approved with conditions and the requesting entity 
disagrees, the matter may be appealed to the Board under §1.7 of this PartTitle (relating to Appeals). 
 
§1.302 Previous Participation Reviews for Department Program Awards Not Covered by §1.301 of this 
Subchapter 
 
(a) Purpose and applicability. This Section applies to program awards not covered by §1.301 of this 
Subchapter (relating to Previous Participation Reviews for Multifamily Awards and Ownership Transfers). 
With the exception of a household or project commitment contract, prior to awarding or allowing access 
to Department funds through a Contract or through a Reservation Agreement a previous participation 
review will be performed in conjunction with the presentation of award actions to the Department's 
Board. 
 
(b) Capitalized terms used in this SubchapterSection herein have the meaning assigned in the specific 
Chapters and Rules of this PartTitle that govern the program associated with the request, or assigned by 
federal or state laws. For this Section, the word Applicant means the entity that the Department's Board 
will consider for an award of funds or a Contract. As used in this Section, the term Single Audit relates 
specifically to the audit required by 2 CFR §200.501 or the Texas Single Audit ActUGMS Subpart E. 
 
(c) Upon Department request, Applicant will be required to submit: 
  (1) A listing of the members of its board of directors, council, or other governing body as applicable or 
certification that the same relevant information has been submitted in accordance with §1.22 of this 
Subchapter (relating to Providing Contact Information to the Department), and if applicable with §6.6 of 
this PartTitle (relating to Subrecipient Contact Information and Required Notifications); 
  (2) A list of any multifamily Developments owned or Controlled by the Applicant that are monitored by 
the Department; 
  (3) Identification of all Department programs that the Applicant has participated in within the last three 
years; 
  (4) An Audit Certification Form for the Applicant or entities identified by the Applicant's Single Audit, or 
a certification that the form has been submitted to the Department in accordance with §1.403 of this 
Chapter (relating to Single Audit Requirements). If a Single Audit is only required by UTxGMS the State 
Single Audit Act and not by a federal requirementSubpart E, a copy of the State Single Audit must be 
submitted to the Department; 
  (5) In addition to direct requests for information from the Applicant, information is considered to be 
requested for purposes of this Section if the requirement to submit such information is made in a NOFA 
or Application for funding; and 
  (6) Applicants will be provided a reasonable period of time, but not less than seven calendar days, to 
provide the requested information. 
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(d) The Applicant's/Affiliate's financial obligations to the Department will be reviewed to determine if 
any of the following conditions exist: 
  (1) The Applicant or Affiliate entities identified by the Applicant's Single Audit owes an outstanding 
balance in accordance with §1.21 of this Chapter (relating to Action by Department if Outstanding 
Balances Exist), and a repayment plan has not been executed between the Subrecipient and the 
Department or the repayment plan has been violated; 
  (2) The Department has requested and not been provided evidence that the Owner has maintained 
required insurance on any collateral for any loan held by the Department; or 
  (3) The Department has requested and not been provided evidence that property taxes have been paid 
or satisfactory evidence of a tax exemption on any collateral for any loan held by the Department. 
 
(e) The Single Audit of an Applicant, or Affiliate entities identified by the Applicant's Single Audit, subject 
to a Single Audit, and not currently contracting for funds with the Department will be reviewed. In 
evaluating the Single Audit, the Department will consider both audit findings, and management 
responses in its review to identify concerns that may affect the organization's ability to administer the 
award. The Department will notify the Applicant of any Deficiencies, findings or other issues identified 
through the review of the Single Audit that requires additional information, clarification, or 
documentation, and will provide a deadline to respond. 
 
(f) The Compliance Division will make a recommendation of award, award with conditions, or denial 
based on: 
  (1) The information provided by the Applicant; 
  (2) Information contained in the most recent Single Audit; 
  (3) Issues identified in Subsection (d) of this Section; 
  (4) The Deficiencies, Findings and Concerns identified during any monitoring visits conducted within the 
last three years (whether or not the Findings were corrected during the Corrective Action Period); and 
  (5) The Department's record of complaints concerning the Applicant. 
 
(g) Compliance Recommendation to EARAC. 
  (1) If the Applicant has no history with Department programs, and Compliance staff has not identified 
any issues with the Single Audit or other required disclosures, the Application will be deemed acceptable 
(for Compliance purposes) without EARAC review or discussion. 
  (2) An Applicant with no history of monitoring Findings, Concerns, and/or Deficiencies or with a history 
of monitoring Findings, Concerns, and/or Deficiencies that have been awarded without conditions 
subsequent to those identified Findings, Concerns, and/or Deficiencies, will be deemed acceptable 
without EARAC review or discussion for Compliance purposes, if there are no new monitoring Findings, 
Concerns, or Deficiencies or complaint history, and if the Compliance Division determines that the most 
recent Single Audit or other required disclosures indicate that there is no significant risk to the 
Department funds being considered for award. 
  (3) The Compliance Division will notify the Applicant when an intended recommendation is an award 
with conditions or denial. Any recommendation for an award with conditions will utilize the conditions 
identified in §1.303 of this Subchapter. The Applicant will be provided a seven calendar day period to 
provide written comment, submit any remaining evidence of corrective action for uncorrected events, 
propose one or more of the conditions listed in §1.303 of this Subchapter, or propose other conditions 
for consideration by the Board. 
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  (4) After review of materials submitted by the Applicant during the seven day period, the Compliance 
Division will make a final recommendation regarding the award. If recommending denial or award with 
conditions, the Applicant will be notified of their right to file a dispute under §1.303 of this Subchapter. 
 
(h) Consistent with §1.403 of Subchapter D of this Chapter, (relating to Single Audit Requirements), the 
Department may not enter into a Contract or extend a Contract with any Applicant who is delinquent in 
the submission of their Single Audit unless an extension has been approved in writing by the cognizant 
federal agency except as required by law, and in the case of certain programs, funds may be reserved 
for the Applicant or the service area covered by the Applicant. 
 
(i) Except as required by law, the Department will not enter into a Contract with any Applicant or entity 
who has an Affiliate, Board member, or person identified in the Application that is currently debarred by 
the Department or is currently on the Federal Suspended or Debarred Listing. Applicants will be notified 
of the debarred status of an Affiliate, Board Member or Person and will be given an opportunity to 
remove and replace that Affiliate, Board Member or Person so that funding may proceed. However, 
individual Board Member's participation in other Department programs is not required to be disclosed, 
and will not be taken into consideration by EARAC. 
 
(j) Previous Participation reviews will not be conducted for Contract extensions. However, if the 
Applicant is delinquent in submission of its Single Audit, the Contract will not be extended except as 
required by law, unless the submission is made, and the Single Audit has been reviewed and found 
acceptable by the Department. 
 
(k) For CSBG funds required to be distributed to Eligible Entities by formula, the recommendation of the 
Compliance Division will only take into consideration Subsection (i) of this Section. 
 
(l) Previous Participation reviews will not be conducted for Contract Amendments that staff is authorized 
to approve, although federal and state requirements will still be affirmed, including but not limited to 
Single Audit, debarment and suspension, litigation disclosures, and §1.21 of this Chapter (relating to 
Action by the Department if Outstanding Balances Exist). 
 
§1.303 Executive Award and Review Advisory Committee (EARAC) 
 
(a) Authority and Purpose. The Executive Award and Review Advisory Committee (EARAC) is established 
by Tex. Gov't Code §2306.1112 to make recommendations to the Board regarding funding and allocation 
decisions related to Low Income Housing Tax Credits and federal housing funds provided to the state 
under the Cranston Gonzalez National Affordable Housing Act. Per Tex. Gov't Code §2306.1112(c), 
EARAC is not subject to Tex. Gov't Code, Chapter 2110. The Department also utilizes EARAC as the body 
to consider funding and allocation recommendations to the Board related to other programs, and to 
consider an awardee under the requirements of 2 CFR §200.331(b) and (c), and UGMS, and TxGMS, 
which requires that the Department evaluate an applicant's risk of noncompliance and consider 
imposing conditions if appropriate prior to awarding funds for certain applicable programs and as 
described in §1.403 of Subchapter D of this Chapter. It is also the purpose of this rule to provide for the 
operation of the EARAC, to provide for considerations and processes of EARAC, and to address actions 
of the Board relating to EARAC recommendations. Capitalized terms used in this Section herein have the 
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meaning assigned in the specific Chapters and Rules of this PartTitle that govern the program associated 
with the request, or assigned by federal or state laws. 
 
(b) EARAC may meet in person or by email to make recommendations on awards, discuss deficiencies 
needed to make recommendations, discuss Disputes, and address inquiries by Applicants or responses 
to a negative recommendation. 
 
(c) EARAC Recommendation Process. 
  (1) A positive recommendation by EARAC represents a determination that, at the time of the 
recommendation and based on available information, EARAC has not identified a rule or statutory-based 
impediment that would prohibit the Board from making an award. 
  (2) A positive recommendation by EARAC may have conditions placed on it. Conditions placed on an 
award by EARAC will be limited to those conditions noted in Subsection (e) of this Section, or as 
suggested by the Applicant and agreed upon by the Department. 
  (3) The Applicant will be notified of proposed conditions. If the Applicant does not concur with the 
applicability of one or more of the conditions, it will be provided an opportunity to dispute the conditions 
as described in Subsection (g) of this Section, regarding EARAC Disputes. 
  (4) Category 3 applicants that will be recommended for denial will be notified and informed of their 
right to dispute the negative EARAC recommendation as described in Subsection (g) of this Section, 
regarding EARAC Disputes. 
  (5) Applications for 4% credits that do not include other resources from TDHCA and that are only being 
issued a Determination Notice are not considered awards for purposes of this rule and do not require 
approval by EARAC prior to issuance of such Notice, even if being presented to the Board in relation to 
public comment or possible requests for waivers.   
 
(d) Conditions to an award may be placed on a single Development, a Combined Portfolio, or a portion 
of a Combined Portfolio if applicable (e.g., one region of a management company is having issues, while 
other areas are not). The conditions listed in Subsection (e) of this Section may be customized to provide 
specificity regarding affected Developments, Persons or dates for meeting conditions. Category 2 or 
Category 3 Applications may be awarded with the imposition of one or more of the conditions listed in 
Subsection (e) of this Section. 
 
(e) Possible Conditions. 
  (1) Applicant/Owner is required to ensure that each Person subject to previous participation review for 
the Combined Portfolio will correct all applicable issues of non-compliance identified by the previous 
participation review on or before a specified date and provide the Department with evidence of such 
correction within 30 calendar days of that date. 
  (2) Owner is required to have qualified personnel or a qualified third party perform a one-time review 
of an agreed upon percentage of files and complete the recommended actions of the reviewer on or 
before a specified deadline for an agreed upon list of Developments. Evidence of reviews and corrections 
must be submitted to the Department upon request. 
  (3) The Applicant or the management company contracted by the Applicant is required to prepare or 
update its internal procedures to improve compliance outcomes and to provide copies of such new or 
updated procedures to the Department upon request or by a specified date. 
  (4) Owner agrees to hire a third party to perform reviews of an agreed upon percentage of their resident 
files on a quarterly basis, and complete the recommended actions of the reviewer for an agreed upon 
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list of Developments. Evidence of reviews and corrections must be submitted to the Department upon 
request. 
  (5) Owner is required to designate a person or persons to receive Compliance correspondence and 
ensure that this person or persons will provide timely responses to the Department for and on behalf of 
the proposed Development and all other Development subject to TDHCA LURAs over which the Owner 
has the power to exercise Control. 
  (6) Owner agrees to replace the existing management company, consultant, or management personnel, 
with another of its choosing. 
  (7) Owner agrees to establish an email distribution group in CMTS (or other Department required 
system), to be kept in place until no later than a given date, and include agreed upon employee positions 
and/or designated Applicant members. 
  (8) Owner is required to revise or develop policies regarding the way that it will handle situations where 
persons under its control engage in falsification of documents. This policy must be submitted to TDHCA 
on or before a specified date and revised as required by the Department. 
  (9) Owner or Subrecipient is required to ensure that agreed upon persons attend and/or review the 
trainings listed in (A), (B), (C) and/or (D) of this Paragraph (only for Applications made and reviewed 
under §1.301 of this Subchapter) and/or (E) for applications made and reviewed under §1.302 of this 
Subchapter and provide TDHCA with certification of attendance or completion no later than a given date. 
    (A) Housing Tax Credit Training sponsored by the Texas Apartment Association; 
    (B) 1st Thursday Income Eligibility Training conducted by TDHCA staff; 
    (C) Review one or more of the TDHCA Compliance Training Presentation webinars: 
      (i) 2012 Income and Rent Limits Webinar Video; 
      (ii) 2012 Supportive Services Webinar Video; 
      (iii) Income Eligibility Presentation Video; 
      (iv) 2013 Annual Owner's Compliance Report (AOCR) Webinar Video; 
      (v) Most current Tenant Selection Criteria Presentation; 
      (vi) Most current Affirmative Marketing Requirements Presentation; 
      (vii) Fair Housing Webinars (including but not limited to the 2017 FH webinars); 
    (D) Training for Certified Occupancy Specialist or Blended Occupancy Specialist; or 
    (E) Any other training deemed applicable and appropriate by the Department, which may include but 
is not limited to, weatherization related specific trainings such as OSHA, Lead Renovator, or Building 
Analyst training. 
  (10) Owner is required to submit the written policies and procedures for all Developments subject to a 
TDHCA LURA for review and will correct them as directed by the Department. 
  (11) Owner is required to have qualified personnel or a qualified third party perform Uniform Physical 
Condition Standards inspections of 5% of their Units on a quarterly basis for a period of one year, and 
promptly repair any deficiencies. Different Units must be selected every quarter. Evidence of inspections 
and corrections must be submitted to the Department upon request. 
  (12) Within 60 days of the condition issuance date the Owner will contract for a third party Property 
Needs Assessment and will submit to the Department a plan for addressing noted issues along with a 
budget and timeframe for completion. 
  (13) Owner agrees to have a third party accessibility review of the Development completed at a time 
to be determined by the Applicant but no later than prior to requesting a TDHCA final construction 
inspection. Evidence of review must be submitted to the Department upon request. 
  (14) Applicant/Owner is required to provide all documentation relating to a Single Audit on or before a 
specified date. 
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  (15) Any of the conditions identified in 2 CFR §200.207 which may include but are not limited to 
requiring additional, more detailed financial reports; requiring additional project monitoring; or 
establishing additional prior approvals. If such conditions are utilized, the Department will adhere to the 
notification requirements noted in 2 CFR §200.207(b). 
  (16) Applicant is required to have qualified personnel or a qualified third party perform an assessment 
of its operations and/or processes and complete the recommended actions of the reviewer on or before 
a specified deadline. 
  (17) Applicant is required to have qualified personnel or a qualified third party performs DOE required 
Quality Control Inspections of 5% of its Units on a quarterly basis for a period of one year, and promptly 
repair any deficiencies. Different Units must be selected every quarter. Evidence of inspections and 
corrections must be submitted upon request. 
  (18) Applicant is required to provide evidence that reserves for physical repairs are fully funded as 
required by §10.404 of this Title (relating to Replacement Reserves). 
  (19) In the case of a Development being funded with direct Grant funds (where an ongoing compliance 
agreement is a requirement) or lLoan funds, Applicant is required to provide evidence of invoices and a 
lien waiver from the contractor, subcontractor, materials supplier, equipment lessor or other party to 
the construction project stating they have received payment and waive any future lien rights to the 
property for the amount paid at the time of every draw request submitted. 
 
(f) Failure to meet conditions. 
  (1) The Executive Director may, for good cause and as limited by federal commitment, expenditure, or 
other deadlines, grant one extension to a deadline specified in a condition, with no fee required, for up 
to six months, if requested prior to the deadline. Any subsequent extension, or extensions requested 
after the deadline, must be approved by the Board. 
  (2) If any condition agreed upon by the Applicant and imposed by the Board is not met as determined 
by the evidence submitted (or lack thereof) when requested, the Applicant may be referred to the 
Enforcement Committee for debarment. 
 
(g) Dispute of EARAC Recommendations or Compliance Recommendations for 4% Applications Eligible 
for Administrative Approval. 
  (1) The Appeal provisions in §1.7 of this PartTitle relating to the appeals of a staff decision to the 
Executive Director, are not applicable. 
  (2) If an Applicant does not agree with any of the following items, an Applicant or potential Subrecipient 
of an award may file a dispute that may be considered by EARAC or Compliance (as applicable) may be 
presented to the Board without further EARAC or Compliance consideration consistent with Paragraph 
(3) of this Subsection. 
    (A) Their category as determined under §1.301(f) of this Subchapter; 
    (B) Any conditions proposed by EARAC or Compliance; or 
    (C) A negative recommendation by EARAC or Compliance. 
  (3) Prior to the Board meeting at which the EARAC recommendation is scheduled to be made, or within 
seven days of the notification of Compliance Conditions for 4% Application Eligible for Administrative 
Approval an Applicant or potential Subrecipient may submit to the Department (to the attention of the 
Chair of EARAC or Compliance staff), their Dispute detailing: 
    (A) The condition or determination with which the Applicant or potential Subrecipient disagrees; 
    (B) The reason(s) why the Applicant/potential Subrecipient disagrees with EARAC's or Compliance’s 
recommendation or conditions; 
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    (C) If the Dispute relates to conditions, any suggested alternate condition language; 
    (D) If the Dispute relates to a negative recommendation, any suggested conditions that the Applicant 
believes would allow a positive recommendation to be made; and 
    (E) Any supporting documentation not already submitted to EARAC or Compliance. 
  (4) An Applicant must file a written Dispute not later than the seventh calendar day after notice 
recommendation of denial or award with conditions has been provided. The Dispute must include any 
materials that the Applicant wishes EARAC and/or the Board to consider. An Applicant may request to 
meet with EARAC and EARAC is not obligated to meet with the Applicant. 
  (5) EARAC is not required to consider a Dispute prior to making its recommendation to the Board. 
  (6) If an Applicant proposes alternative conditions EARAC may provide the Board with a 
recommendation to accept, reject, or modify such proposed alternative conditions. 
  (7) A Dispute will be included on the Board agenda if received at least seven calendar days prior to the 
required posting date of that agenda. If the Applicant desires to submit additional materials for Board 
consideration, it may provide the Department with such materials, provided in pdf form, to be included 
in the presentation of the matter to the Board if those materials are provided not later than close of 
business of the fifth calendar day before the date on which notice of the relevant Board meeting 
materials must be posted, allowing staff sufficient time to review the Applicant's materials and prepare 
a presentation to the Board reflecting staff's assessment and recommendation. The agenda item will 
include the materials provided by the Applicant and may include a staff response to the dispute and/or 
materials. It is within the Board chair's discretion whether or not to allow an applicant to supplement its 
response. An Applicant who wishes to provide supplemental materials at the time of the Board meeting 
must comply with the requirements of §1.10 of this Chapter (relating to Public Comment Procedures). 
There is no assurance the Board chair will permit the submission, inclusion, or consideration of any such 
supplemental materials. 
  (8) The Board and EARAC will make reasonable efforts to accommodate properly and timely filed 
Disputes under this Subsection. 
 
(h) Board Discretion. Subject to limitations in federal statute or regulation or in UGMS, or in TxGMS, the 
Board has the discretion to accept, reject, or modify any EARAC recommendations in response to a 
recommendation for an award or in response to a Dispute. The Board may impose other conditions not 
noted or contemplated in this rule as recommended by EARAC, or as requested by the Applicant; in such 
cases the conditions noted will have the force and effect of an order of the Board. 
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BOARD ACTION REQUEST 

PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on an order proposing the repeal, and proposed new rule, 
for 10 TAC Chapter 1, Subchapter D, Uniform Guidance for Recipients of Federal and State Funds; §1.401 
Definitions; §1.402 Cost Principles and Administrative Requirements; §1.403  Single Audit Requirements;  
§1.404 Purchase and Procurement Standards; §1.407 Inventory Report; and §1.411 Administration of 
Block Grants under Chapter 2105 of the Tex. Gov't Code and an order directing their publication for 
public comment in the Texas Register 
 

RECOMMENDED ACTION 
 

WHEREAS, the current rule relating to uniform guidance for recipients of federal and 
state funds from the Department, at 10 TAC Chapter 1, Subchapter D, is in need of 
revisions, and such revisions are being proposed through the repeal of the current rule 
and a simultaneous new rule to be proposed in its place;  
 
WHEREAS, such revisions are being proposed through the repeal of the current rule 
and a simultaneous new rule to be proposed in its place; and 
 
WHEREAS, such proposed rulemaking will be published in the Texas Register for public 
comment from September 17, 2021, through October 18, 2021, and subsequently 
returned to the Board for final adoption; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director and his designees be and each of them hereby 
are authorized, empowered, and directed, for and on behalf of the Department, to 
cause the proposed actions herein in the form presented to this meeting, to be 
published in the Texas Register for public comment, and in connection therewith, 
make such non-substantive technical corrections as they may deem necessary to 
effectuate the foregoing including any requested revisions to the preambles. 

 
BACKGROUND 

 
Staff has identified 10 TAC Chapter 1, Subchapter D, Uniform Guidance for Recipients of Federal and 
State Funds, as needing revisions in several sections as described below: 

 In multiple locations, updating to reflect revisions and a title change to Texas’ Grant Management 
Standards made by the Texas Comptroller for Public Accounts; 

 §1.401  Definitions: makes minor changes to several definitions;  
 §1.402 Cost Principles and Administrative Requirements: revises to allow the Department to offer 

administrators of State Housing Trust Fund programs the ability to receive a fixed amount of 
administration in accordance with existing rules governing administration of these programs;  
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 §1.403 Single Audit Requirements: clarifies to address changes made to the Texas’ Grant 
Management Standards;   

 §1.404 Purchase and Procurement Standards: clarifies to address changes made to the Texas’ 
Grant Management Standards;   

 §1.407 Inventory Report: clarifies to address changes made to the Texas’ Grant Management 
Standards;  and 

 §1.411 Administration of Block Grants under Chapter 2105 of the Tex. Gov't Code: revisions to 
the process that provides a client the ability to dispute a denial of assistance.  
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Attachment 1: Preamble, including required analysis, for proposed repeal of 10 TAC Chapter 1, 
Subchapter D, Uniform Guidance for Recipients of Federal and State Funds, §1.401 Definitions, §1.402 
Cost Principles and Administrative Requirements, §1.403 Single Audit Requirements, §1.404 Purchase 
and Procurement Standards, §1.407 Inventory Report and §1.411 Administration of Block Grants 
under Chapter 2105 of the Tex. Gov't Code 
 
The Texas Department of Housing and Community Affairs (the Department) proposes the repeal of 10 
TAC Chapter 1, Subchapter D, Uniform Guidance for Recipients of Federal and State Funds, §1.401 
Definitions; §1.402 Cost Principles and Administrative Requirements; §1.403 Single Audit Requirements; 
§1.404 Purchase and Procurement Standards; §1.407 Inventory Report; and §1.411 Administration of 
Block Grants under Chapter 2105 of the Tex. Gov't Code.  
 
The purpose of the proposed repeal is to clarify requirements for participants of the Department’s 
program; to implement changes related to Texas’ Grant Management Standards; and to permit 
subrecipients of the certain programs to receive a reasonable fee for their administration of certain 
programs under the State Housing Trust Fund rather than reimbursement based on documentation of 
incurred administrative expenses. 
 
Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it was determined 
that no costs are associated with this action, and therefore no costs warrant being offset. 
 
The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  

Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed repeal 
would be in effect: 

1. The repeal does not create or eliminate a government program but relates to changes to existing 
guidance for program subrecipients. These amendments implement changes related to Texas’ Grant 
Management Standards and provide regulatory authority to permit subrecipients of the certain 
programs to receive a reasonable fee for their administration of certain programs under the State 
Housing Trust Fund rather than reimbursement based on documentation of incurred administrative 
expenses. 

2. The repeal does not require a change in work that would require the creation of new employee 
positions, nor are the rule changes significant enough to reduce work load to a degree that eliminates 
any existing employee positions.  

3. The repeal does not require additional future legislative appropriations. 

4. The repeal will not result in an increase in fees paid to the Department, nor in a decrease in fees paid 
to the Department.  

5. The repeal is not creating a new regulation, except that it is being replaced by a new rule 
simultaneously to provide for revisions. 

6.  The repeal will not expand, limit, or repeal an existing regulation.  

7.  The repeal will not increase or decrease the number of individuals subject to the rule’s applicability. 
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8. The repeal will not negatively or positively affect the state’s economy.  

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002.  
The Department has evaluated the proposed repeal and determined that the proposed repeal will not 
create an economic effect on small or micro-businesses or rural communities. 
 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed repeal does 
not contemplate or authorize a taking by the Department; therefore, no Takings Impact Assessment is 
required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
The Department has evaluated the proposed repeal as to its possible effects on local economies and has 
determined that for the first five years the proposed repeal would be in effect there would be no 
economic effect on local employment; therefore, no local employment impact statement is required to 
be prepared for the rule.  
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).  Mr. Wilkinson has 
determined that, for each year of the first five years the proposed repeal is in effect, the public benefit 
anticipated as a result of the changed sections would be an updated and more germane rule. There will 
not be economic costs to individuals required to comply with the repealed section.  
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the proposed repeal is in effect, enforcing or administering the repeal 
does not have any foreseeable implications related to costs or revenues of the state or local 
governments.  
 
REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the proposed action. Written comments may be submitted to the 
Texas Department of Housing and Community Affairs, Attn: Brooke Boston, Rule Comments, P.O. Box 
13941, Austin, Texas 78711-3941 or email bboston@tdhca.state.tx.us. ALL COMMENTS MUST BE 
RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 
 
STATUTORY AUTHORITY. The proposed repeal is made pursuant to Tex. Gov't Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed amended sections 
affect no other code, article, or statute. 
 
§1.401  Definitions 
§1.402  Cost Principles and Administrative Requirements 
§1.403  Single Audit Requirements 
§1.404  Purchase and Procurement Standards 
§1.407 Inventory Report 
§1.411 Administration of Block Grants under Chapter 2105 of the Tex. Gov't Code 
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Attachment 2: Preamble, including required analysis, for proposed new 10 TAC Chapter 1, Subchapter 
D, Uniform Guidance for Recipients of Federal and State Funds, §1.401 Definitions; §1.402 Cost 
Principles and Administrative Requirements; §1.403  Single Audit Requirements; §1.404 Purchase and 
Procurement Standards; §1.407 Inventory Report; and §1.411 Administration of Block Grants under 
Chapter 2105 of the Tex. Gov't Code 
 
The Texas Department of Housing and Community Affairs (the Department) proposes new 10 TAC 
Chapter 1, Subchapter D, Uniform Guidance for Recipients of Federal and State Funds, which includes 
new §1.401 Definitions; §1.402 Cost Principles and Administrative Requirements; §1.403 Single Audit 
Requirements; §1.404 Purchase and Procurement Standards; §1.407 Inventory Report; and §1.411 
Administration of Block Grants under Chapter 2105 of the Tex. Gov't Code. 
 
The purpose of the proposed new sections is to clarify requirements for participants of the Department’s 
program; to implement changes related to Texas’ Grant Management Standards; and to permit 
subrecipients of the certain programs to receive a reasonable fee for their administration of certain 
programs under the State Housing Trust Fund rather than reimbursement based on documentation of 
incurred administrative expenses. 
 
Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it was determined 
that no costs are associated with this action, and therefore no costs warrant being offset. 
 
The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  

Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed new 
sections would be in effect: 

1. The new sections do not create or eliminate a government program but relates to changes to existing 
regulations applicable to Department subrecipients.  

2. The new sections do not require a change in work that would require the creation of new employee 
positions, nor are the rule changes significant enough to reduce work load to a degree that eliminates 
any existing employee positions.  

3. The new sections do not require additional future legislative appropriations. 

4. The new sections will not result in an increase in fees paid to the Department, nor in a decrease in 
fees paid to the Department.  

5. The new sections are not creating a new regulation, except that they are replacing sections being 
repealed simultaneously to provide for revisions. 

6.  The new sections will not expand, limit, or repeal an existing regulation.  

7. The new sections will not increase or decrease the number of individuals subject to the rule’s 
applicability. 

8. The new sections will not negatively or positively affect the state’s economy.  
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b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002.  
The Department has evaluated the proposed new sections and determined that the proposed actions 
will not create an economic effect on small or micro-businesses or rural communities. 
 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed new sections 
do not contemplate or authorize a taking by the Department; therefore, no Takings Impact Assessment 
is required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
The Department has evaluated the proposed new sections as to their possible effects on local economies 
and has determined that for the first five years the proposed new sections would be in effect there would 
be no economic effect on local employment; therefore, no local employment impact statement is 
required to be prepared for the rule.  
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).  Mr. Wilkinson has 
determined that, for each year of the first five years the proposed new sections are in effect, the public 
benefit anticipated as a result of the new sections would be an updated and more germane rule. There 
will not be economic costs to individuals required to comply with the new sections. 
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the proposed new sections are in effect, enforcing or administering 
the amendments does not have any foreseeable implications related to costs or revenues of the state or 
local governments.  
 
REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the proposed new sections. Written comments may be submitted 
to the Texas Department of Housing and Community Affairs, Attn: Brooke Boston, Rule Comments, P.O. 
Box 13941, Austin, Texas 78711-3941 or email bboston@tdhca.state.tx.us. ALL COMMENTS MUST BE 
RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 
 
STATUTORY AUTHORITY. The proposed new sections are made pursuant to Tex. Gov't Code §2306.053, 
which authorizes the Department to adopt rules. Except as described herein the proposed new sections 
affect no other code, article, or statute. 
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10 TAC Chapter 1, Subchapter D, Uniform Guidance for Recipients of Federal and State Funds 
 
§1.401  Definitions 

The following words and terms, when used in this subchapter, shall have the following meanings, unless 
the context clearly indicates otherwise. Capitalized words used herein have the meaning assigned in the 
specific Chapters and Rules of this partTitle that govern the program associated with the request, or 
assigned by federal or state law. 
  (1) Affiliate--Shall have the meaning assigned by the specific program or programs described in this 
parttitle. 
  (2) Department--The Texas Department of Housing and Community Affairs. 
  (3) Equipment--tangible personal property having a useful life of more than one year or a per-unit 
acquisition cost which equals or exceeds the lesser of the capitalization level established by entity for 
financial statement purposes, or $5,000. Entities not subject to UGMS do not have to include information 
technology systems unless the item exceeds the lesser of the capitalization level established by entity 
for financial statement purposes, or $5,000. 
  (4) Executive Award Review and Advisory Committee (EARAC)--the Committee established in Tex. Gov't 
Code chapter 2306, that recommends the award or allocation of any Department funds or resources. 
  (5) Professional services--for a unit of government is as defined by state law. For Private Nonprofit 
Organizations it means services: 
    (A) within the scope of the practice, as defined by state law, of: 
      (i) accounting; 
      (ii) architecture; 
      (iii) landscape architecture; 
      (iv) land surveying; 
      (v) medicine; 
      (vi) optometry; 
      (vii) professional engineering; 
      (viii) real estate appraising; 
      (ix) professional nursing; or 
      (x) legal services; or 
    (B) provided in connection with the professional employment or practice of a person who is licensed 
or registered as: 
      (i) a certified public accountant; 
      (ii) an architect; 
      (iii) a landscape architect; 
      (iv) a land surveyor; 
      (v) a physician, including a surgeon; 
      (vi) an optometrist; 
      (vii) a professional engineer; 
      (viii) a state certified or state licensed real estate appraiser; 
      (ix) attorney; or 
      (x) a registered nurse. 
(6) Single Audit--The audit required by Office of Management and Budget (OMB), 2 CFR Part 200, Subpart 
F, or Tex. Gov't Code, chapter 783, Uniform Grant and Contract Management, as reflected in an audit 
report. 
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(7) Single Audit Certification Form--A form that lists the source(s) and amount(s) of Federal funds and/or 
State funds expended by the Subrecipient during their fiscal year along with the outstanding balance of 
any loans made with federal or state funds if there are continuing compliance requirements other than 
repayment of the loan. 
(8) Subrecipient--Includes an entity receiving or applying for federal or state funds from the Department 
under Chapters 6, 7, or 20, or as identified by Contract or in this subchapter. Except as otherwise noted 
in this subchapter or by Contract, the definition does not include Applicants/Owners who have applied 
for and/or received funds under a program administered by the Multifamily Finance Division, except for 
CHDO Operating funds, a grant made to a unit of government or nonprofit organization, or Affiliate, or 
TCAP-RF funds where the entity is funded through a grant or Subrecipient Contractgrants or loans when 
made to a unit of government or nonprofit organization or Affiliate. A Subrecipient may also be referred 
to as Administrator. 
(9) Supplies--means tangible personal property other than "Equipment" in this section. 
(10) Uniform Texas Grant Management Standards (UTxGMS)--The standardized set of financial 
management procedures and definitions established by Tex. Gov't Code, chapter 783 regarding Uniform 
Grant and Contract Management to promote the efficient use of public funds by requiring consistency 
among grantor agencies in their dealings with grantees, and by ensuring accountability for the 
expenditure of public funds. State agencies are required to adhere to these standards when 
administering grants and other financial assistance agreements with cities, counties and other political 
subdivisions of the state. This includes all Public Organizations including public housing and housing 
finance agencies. In addition, Tex. Gov't Code Chapter 2105, regarding Administration of Block Grants, 
subjects subrecipients of federal block grants (as defined therein) to the Uniform Grant and Contract 
Management StandardsTxGMS. 
(11) Uniform Grant Management Standards (UGMS)--the standardized set of financial management 
procedures used by the Department in Contracts that began before January 1, 2022. 
 
§1.402  Cost Principles and Administrative Requirements 
(a) Subrecipients shall comply with the cost principles and uniform administrative requirements set forth 
as applicable in UTxGMS or UGMS provided, however, that all references therein to "local government" 
shall be construed to mean Subrecipient.  A Subrecipient that is administering a housing Program under 
Chapters 24 or 26 of this Part, may receive a fixed amount of administrative funds.  Private Nonprofit 
Subrecipients of Emergency Solutions Grant (ESG), HOME Investments Partnership Program (HOME), 
Neighborhood Stabilization Program (NSP), National Housing Trust Fund (NHTF), Low Income Household 
Water and Wastewater Program (LIHWAP) and Department of Energy Weatherization Assistance 
Program (DOE WAP) do not have to comply with UTxGMS unless otherwise required by Notice of Funding 
Availability (NOFA) or Contract. For federal funds, Subrecipients will also follow 2 CFR Part 200, as 
interpreted by the federal funding agency. 
 
(b) In order to maintain adequate separation of duties, the Subrecipient shall ensure that no individual 
has the ability to perform more than one of the functions described in paragraphs (1) - (5) that might 
result in a release of funds without appropriate controls: 
  (1) Requisition authorization; 
  (2) Encumbrance into software; 
  (3) Check creation and/or automated payment disbursement; 
  (4) Authorized signature/electronic signature; and 
  (5) Distribution of paper check. 



Page 9 of 15 

 
(c) For Subrecipients with fewer than five paid employees, demonstration of sufficient controls to 
similarly satisfy the separation of duties required by subsection (b) of this section, must be provided at 
the time that funds are applied for. 
 
(d)  Subrecipient will sign a Contract with the applicable Assurances in Appendix 6 of TxGMS as required 
by and in the form and substance acceptable to the Department's Legal Division. 
 
 
§1.403  Single Audit Requirements 
 
(a) For this section, the word Subrecipient also includes Multifamily Development Owners who have 
applied for or received Direct Loan Funds, grants, or 811 PRA funds from the Department who are or 
have an Affiliate that is required to submit a Single Audit, i.e. units of government, nonprofit 
organizations. 
 
(b) Procurement of a Single Auditor. A Subrecipient or Affiliate must procure their single auditor in the 
following manner unless subject to a different requirement in the Local Government Code: 
  (1) Competitive Proposal procedures whereby competitors' qualifications are evaluated and a contract 
awarded to the most qualified competitor. Proposals should be advertised broadly, which may include 
going outside the entity's service area, and solicited from an adequate number (usually two or more) of 
qualified sources. Procurements must be conducted in a manner that prohibits the use of in-state or 
local geographical preferences in the evaluation of bids or proposals; 
  (2) A Subrecipient may not use the sealed bid method for procurement of the Single Auditor. There is 
no requirement that the selected audit firm be geographically located near the Subrecipient. If a 
Subrecipient does not receive proposals from firms with appropriate experience or responses with a 
price that is not reasonable compared to the cost price analysis, the submissions must be rejected and 
procurement must be re-performed. 
 
(c) A Subrecipient or Affiliate must confirm that it is contracting with an audit firm that is properly 
licensed to perform the Single Audit and is not on a limited scope status or under any other sanction, 
reprimand or violation with the Texas State Board of Public Accountancy. The Subrecipient must ensure 
that the Single Audit is performed in accordance with the limitations on the auditor's license. 
 
(d) A Subrecipient is required to submit a Single Audit Certification form within two (2) months after the 
end of its fiscal year indicating the amount they expended in Federal and State funds during the fiscal 
year and the outstanding balance of any loans made with federal funds if there are continuing 
compliance requirements other than repayment of the loan. 
 
(e) Subrecipients that expend $750,000 or more in federal and/or state awards or have an outstanding 
loan balance associated with a federal or state resource of $750,000 or more with continuing compliance 
requirements, or a combination thereof must have a Single Audit or program-specific audit conducted. 
If the Subrecipient's Single Audit is required by 2 CFR 200, subpart F, the report must be submitted to 
the Federal Audit Clearinghouse the earlier of 30 days after receipt of the auditor's report or nine (9) 
months after the end of its respective fiscal year. If a Single Audit is required but not under 2 CFR Part 
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200, subpart F, the report must be submitted to the Department the earlier of 30 days after receipt of 
the auditor's report or nine months after the end of its respective fiscal year. 
 
(f) Subrecipients are required to submit a notification to the Department within five business days of 
submission to the Federal Audit Clearinghouse. Along with the notice, the Subrecipient must indicate if 
the auditor issued a management letter. If a management letter was issued by the auditor, a copy must 
be sent to the Department. 
 
(g) The Department will review the Single Audit and issue a management decision letter for audit findings 
pertaining to the Federal award provided to the Subrecipient from the Department. If the Single Audit 
results in disallowed costs, those amounts must be repaid or an acceptable repayment plan must be 
entered into with the Department in accordance with 10 TAC §1.21, Action by Department if Outstanding 
Balances Exist. 
 
(h) In evaluating a Single Audit, the Department will consider both audit findings and management 
responses in its review. The Department will notify Subrecipients and Affiliates (if applicable) of any 
Deficiencies or Findings from within the Single Audit for which the Department requires additional 
information or clarification and will provide a deadline by which that resolution must occur. 
 
(i) All findings identified in the most recent Single Audit will be reported to EARAC through the Previous 
Participation review process described in Subchapter C of this Chapter. The Subrecipient may submit 
written comments for consideration within five business days of the Department's management decision 
letter. 
 
(j) If the Subrecipient disagrees with the auditors finding(s), and the issue is related to administration of 
one of the Department's programs, an appeal process is available to provide an opportunity for the 
auditee to explain its disagreement to the Department. This is not an appeal of audit findings themselves. 
The Subrecipient may submit a letter of appeal and documentation to support the appeal. The 
Department will take the documentation and written appeal into consideration prior to issuing a 
management decision letter. If the Subrecipient does not disagree with the auditor's finding, no appeal 
to the Department is available. 
 
(k) In accordance with 2 CFR Part 200 and the State of Texas Single Audit Circular §.225, with the 
exception of nondiscretionary CSBG funds except as otherwise required by federal laws or regulations, 
the Department may suspend and cease payments under all active Contracts, or refrain from executing 
a new Contract for any Board awarded contracts, until the Single Audit is received. In addition, the 
Department may elect not to renew an entity in accordance with Section 1.411 (f) of this Chapter 
(relating to Administration of Block Grants under Chapter 2105 of the Tex. Gov't Code), or not amend or 
enter into a new Contract with a Subrecipient until receipt of the required Single Audit Certification form 
or the submission requirements detailed in subparagraph (e) of this section. 
 
(l) In accordance with Subchapter C of this Chapter (relating to Previous Participation Reviews), if a 
Subrecipient applies for funding or an award from the Department, findings noted in the Single Audit 
and the failure to timely submit a Single Audit Certification Form or Single Audit will be reported to 
EARAC. 
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§1.404  Purchase and Procurement Standards 
 
(a) The procurement of all goods and services shall be conducted, to the maximum extent practical, in a 
manner providing full and open competition consistent with the standards of 2 CFR Part 200, UGMS, and 
UTxGMS, as applicable. 
 
(b) Subrecipients shall establish, and require its subrecipients/Subcontractors (as applicable by program 
regulations) to establish, written procurement procedures that when followed, result in procurements 
that comply with federal, state and local standards, and grant award contracts. Procedures must: 
  (1) include a cost or price analysis that provides for a review of proposed procurements to avoid 
purchase of unnecessary or duplicative items. Where appropriate, analyzing lease versus purchase 
alternatives, performing the proposed service in-house, and performing any other appropriate analysis 
to determine the most economical approach. 
  (2) require that solicitations for goods and services provide for a clear and accurate description of the 
technical requirements for the material, product or service to be procured. In competitive procurements, 
such a description shall not contain features which unduly restrict competition, but must contain 
requirements that the bidder/offeror must fulfill and all other factors to be used in evaluating bids or 
proposals. A description, whenever practicable, of technical requirements in terms of functions to be 
performed or performance required, including the range of acceptable characteristics or minimum 
acceptable standards. The specific features of "brand name or equal value" that bidders are required to 
meet must be listed in the solicitation. 
  (3) include a method for conducting technical evaluations of the proposals received and for selecting 
awardees. 
 
(c) Documentation of procurement processes, to include but not be limited to the items in paragraphs 
(1) to (9) of this subsection, must be maintained by the Subrecipient in accordance with the record 
retention requirements of the applicable program: 
  (1) rationale for the type of procurement, 
  (2) cost or price analysis, 
  (3) procurement package, 
  (4) advertising, 
  (5) responses, 
  (6) selection process, 
  (7) contractor selection or rejection, 
  (8) certification of conflict of interest requirements being satisfied, and 
  (9) evidence that the awardee is not an excluded entity in the System for Award Management (SAM). 
 
(d) In accordance with 34 Texas Administrative Code, Part 1, Chapter 20, Subchapter D, Division 1, each 
Subrecipient shall make a good faith effort to utilize the state's Historically Underutilized Business 
Program in contracts for construction, services (including consulting and Professional Services) and 
commodities purchases. 
 
(e) The State of Texas conducts procurement for many materials, goods, and appliances. Use of the State 
of Texas Co-Op Purchasing Program does not satisfy the requirements of 2 CFR Part 200. For more detail 
about how to purchase from the state contract, please contact: State of Texas Co-Op Purchasing 
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Program, Texas Comptroller of Public Accounts. If Subrecipients choose to use the Cooperative 
Purchasing Program, documentation of annual fee payment is required. 
 
(f) All vehicles considered for purchase with state or federal funds must be pre-approved by the 
Department via written correspondence from the Department. Procurement procedures must include 
provisions for free and open competition. Any vehicle purchased without approval may result in 
disallowed costs. 
 
(g) For procurement transactions not subject to UGMS or TxGMS, the Department has adopted a $10,000 
micropurchase and $250,000 simplified acquisition threshold.  For procurement transactions subject to 
UGMS or TxGMS, Subrecipient must follow a $3,000 micropurchase threshold and a $250,000 Texas 
Acquisition Threshold (which is tied to the federal simplified acquisition threshold).  If the simplified 
acquisition threshold changes, as a result of 2 CFR §200.88, or if it is temporarily raised because of a 
federal disaster declaration, the Department will publish the new amount on its website. 
 
§1.407  Inventory Report 
 
(a) The Department requires the submission of an inventory report for all Contracts on an annual basis 
to be submitted to the Department, no later than 45 days after the end of the Contract Term, or a 
more frequent period as reflected in the Contract. Real Property and Equipment must be inventoried 
and reported on the Department's required form. The form and instructions are found on the 
Department's website. 
 
(b) Real property and Equipment purchased with funds under a Contract with the Department must be 
inventoried and reported to the Department during the Contract Tterm. 
 
(c) Aggregate Supplies of over $5,000 must be reported to the Department at the end of the Contract 
Term using federal form SF-428, which is a standard form to collect information related to tangible 
personal property or other form required by the federal fund source.  
 
§1.411 Administration of Block Grants under Chapter 2105 of the Tex. Gov't Code 
 
(a) Purpose. The purpose of this sectionrule is to inform compliance with Tex. Gov't Code Ch. 2105, 
Administration of Block Grants. 
 
(b) Applicability. This rule applies to all funds administered by the Department that are subject to Tex. 
Gov't Code Ch. 2105. The activities administered by the Department that are currently subject to Tex. 
Gov't Code Chapter 2105 are those funded by the Community Services Block Grant (CSBG) funds that 
are required to be distributed to Eligible Entities, the Low Income Home Energy Assistance Program 
(LIHEAP) funds that are distributed to Subrecipients, and the funds that the Department administers and 
distributes to Subrecipients from the annual allocation from the Community Development Block Grant 
(CDBG) Program. If additional block grant funds that would be subject to Tex. Gov't Code Ch. 2105 by its 
terms are assigned to the Department, they too would be subject to this rule. Capitalized terms used in 
this section are defined in the applicable Rules or chapters of this parttitle or as assigned by federal or 
state law. 
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(c) Hearings required to be held by Subrecipients. Consistent with Tex. Gov't Code §2105.058, 
Subrecipients that receive more than $5,000 from one or more of the programs noted in subsection (b) 
of this section must annually submit evidence to the Department that a public meeting or hearing was 
held solely to seek public comment on the needs or uses of block grant funds received by the 
Subrecipient. This meeting or hearing may be held in conjunction with another meeting or hearing if the 
meeting or hearing is clearly noted as being for the consideration of the applicable block grant funds 
under this subsection. 
 
(d) Complaints. The Department will notify a Subrecipient of any complaint received concerning the 
Subrecipient services. As authorized by Tex. Gov't Code §2105.104, the Department shall consider the 
history of complaints, for the preceding three year period, regarding a Subrecipient in determining 
whether to award, increase, or renew a Contract with a Subrecipient. The Department will not consider 
complaints in determining whether to award, increase, or renew a Contract with a Subrecipient that the 
Department has determined in accordance with 10 TAC §1.2 (relating to Department Complaint System 
to the Department) it has no authority to resolve, or that are not corroborated. 
 
(f) Requests for Reconsideration.  Subrecipient must establish written procedures for the handling of 
denials of service when the denial involves a household inquiring or applying for services/assistance. This 
procedure must include, at a minimum: 
   (1) A written denial of assistance notice being provided to the affected person within 10 calendar days 
of the determination. Such a determination is defined as a denial of assistance, but does not include a 
level of assistance lower than the possible program limits or a reduction in assistance, as long as such 
process is in accordance with the written policy. This notification shall include written notice of the right 
of a hearing or secondary review of income documentation, as applicable, the timeframe the affected 
person has to respond to the decision, and specific reasons for the denial of assistance. The Subrecipient 
may adopt a policy limiting the time period during which a request for a hearing will be accepted and 
the format for the request, but the Subrecipient must provide the affected person with at least 10 
calendar days to request a hearing or secondary review. 
(2)_If requested by the affected person, Subrecipient shall hold a private, recorded hearing (unless 
otherwise required by law) either virtually, by phone, or in person in an accessible location within 15 
calendar days after the Subrecipient received the hearing request from the affected person and must 
provide the affected person notice in writing of the time/location of the hearing at least seven calendar 
days before the hearing.   
(3) The hearing shall allow time for a statement by the Subrecipient’s staff with knowledge of the case.  
(4) The hearing shall allow the affected person at least equal time, if requested, to present relevant 
information contesting the decision.  
(5) If a denial is based solely on income eligibility, the provisions described in paragraphs (2) - (4) of this 
subsection do not apply, however the affected person may request a secondary review of income 
eligibility based on initial documentation provided at the time of the original request for assistance. Such 
a secondary review must include an analysis of the initial calculation based on the documentation 
received with the initial request for services and will be performed by an individual other than the person 
who performed the initial determination. If the secondary review upholds the denial based on income 
eligibility documents provided at the initial request, the affected person must be notified in writing.  
(6) If the affected person is not satisfied with the Subrecipient’s determination at a hearing or as 
concluded based on a secondary income eligibility review, the affected person may request a subsequent 
review of the decision by the Department if the affected person requests a further review in writing 
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within 10 calendar days of notification of an adverse decision. If applicable, Subrecipient’s should hold 
funds aside in the amount needed to provide the services requested by the affected person until the 
Department completes its decision.  
(7) Affected persons who allege that the Subrecipient has denied all or part of a service or benefit in a 
manner that is unjust, violates discrimination laws, or without reasonable basis in law or fact, may 
request a contested hearing under Tex. Gov't Code, Chapter 2001.  
(8) The hearing under subsection (e)(7) of this section shall be conducted by the State Office of 
Administrative Hearings on behalf of the Department in the locality served by the Subrecipient, for which 
the procedures are further described in §1.13 of this parttitle (relating to Contested Case Hearing 
Procedures). (e) Right to Request a Hearing on Denial of Services or Benefits. As provided for in Tex. 
Gov't Code §2105.151 and §2105.154, an affected person who alleges that a Subrecipient has denied all 
or part of a service or benefit funded by funds under a program that is subject to this subchapter in a 
manner that is unjust, discriminatory, or without reasonable basis in law or fact may request and have a 
timely hearing provided by the Department in the Service Area of the Subrecipient, and the requested 
hearing will be an administrative hearing under Tex. Gov't Code Ch. 2001. 
 
(gf) Nonrenewal or Reduction of Block Grant Funds to a Specific Subrecipient. 
  (1) As required by Tex. Gov't Code §2105.202(a), this section defines "good cause" for nonrenewal of a 
Subrecipient contract or a reduction of funding. Good cause may include any one or more of the 
following: 
    (A) Consistent and repeated corroborated complaints about a Subrecipient's failure to follow 
substantive program requirements, as provided for in subsection (d) of this section; 
    (B) Lack of compliance with 10 TAC §1.403 (relating to Single Audit Requirements); 
    (C) Statute, rule, or contract violations that have not been timely corrected and have prompted the 
Department to initiate proceedings under 10 TAC Chapter 2, (relating to Enforcement), and have resulted 
in a final order confirming such violation(s); 
    (D) Disallowed costs in excess of $10,000 that have not been timely repaid; 
    (E) Failure by Subrecipient to select an option as provided for in §1.410 of this parttitle (relating to 
Determination of Alien Status for Program Beneficiaries) by the deadline; 
    (F) The ineffective rendition of services to clients, which may include a Subrecipient's failure to 
perform on a Contract, and which may include materially failing to expend funds; 
    (G) A failure to address an identified material lack of cost efficiency of programs; 
    (H) A material failure of the services of the Subrecipient to meet the needs of groups or classes of 
individuals who are poor or underprivileged or have a disability; 
    (I) Providing services that are adequately addressed by other programs in that area; 
    (J) The extent to which clients and program recipients are involved in the Subrecipient's decision 
making; 
    (K) Providing services in a manner that unlawfully discriminates on the basis of protected class status; 
or 
    (L) Providing services outside of the designated geographic scope of the Subrecipient. 
  (2) Notification of Reduction, Termination, or Nonrenewal of a Contract and Opportunity for a Hearing. 
As required by Tex. Gov't Code §2105.203 and §2105.301, the Department will send a Subrecipient a 
written statement specifying the reason for the reduction, termination, or nonrenewal of funds no later 
than the 30th day before the date on which block grant funds are to be reduced, terminated, or not 
renewed, unless excepted for by paragraph (4) of this subsection. After receipt of such notice for 
reduction or nonrenewal, a Subrecipient may request an administrative hearing under Tex. Gov't Code 
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Ch. 2001 if the Subrecipient is alleging that the reduction is not based on good cause as identified in 
subsection (f)(1) of this section or is without reasonable basis in fact or law. If a Subrecipient requests a 
hearing, the Department may, at its election, enter into an interim contract with either the Subrecipient 
or another provider for the services formerly provided by the provider while administrative or judicial 
proceedings are pending. 
  (3) Notification of Reduction of Block Grant funds for a Geographical Area. If required by Tex. Gov't 
Code §2105.251 and §2105.252, the Department will send a Subrecipient a written statement specifying 
the reason for the reduction of funds no later than the 30th day before the date on which block grant 
funds are to be reduced. 
  (4) Exceptions. As authorized by Tex. Gov't Code §2105.201(b), the notification and hearing 
requirements for reduction or nonrenewal of funding provided for in paragraphs (2) and (3) of this 
subsection do not apply if a Subrecipient's block grant funding becomes subject to the Department's 
competitive bidding rules. The Department will require such competitive bidding for awarding block 
grant funding subject to Tex. Gov't Code Ch. 2105 for Subrecipients and in the Department's procuring 
of Subrecipients or contractors to administer or assist in administering such block grant funds, which 
includes the competitive release of Notices of Funding Availability and competitive Requests for 
Subrecipients or Providers. The criteria for evaluation of competitive responses shall be set forth in the 
applicable notices of funds availability, requests, or other procurement invitation document. 
  (5) Nothing in this section supersedes or is intended to conflict with the rights and responsibilities 
outlined in §2.203 of this parttitle (relating to Termination and Reduction of Funding for CSBG Eligible 
Entities). 
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BOARD ACTION REQUEST 
 

FAIR HOUSING, DATA MANAGEMENT AND REPORTING 
 

SEPTEMBER 2, 2021 
 

Presentation, discussion, and possible action on an order proposing amendments to 10 TAC, Chapter 10, 
Subchapter G, §10.801, Affirmative Marketing Requirements, and directing its publication for public 
comment in the Texas Register 
 

RECOMMENDED ACTION 
 

WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Texas Department of Housing and 
Community Affairs (the Department) is authorized to adopt rules governing the 
administration of the Department and its programs; 
 
WHEREAS, the Department has promulgated rules at 10 TAC Chapter 10, Subchapter G, 
§10.801, that set forth requirements for Affirmative Marketing Plans and related activities 
for multifamily properties in the Department’s portfolio;  

WHEREAS, clarifications are needed in this rule to address the applicability of marketing 
to veterans, to provide a sample for the Fair Housing logo, and to clarify when marketing 
should begin; and  

WHEREAS, upon Board approval, the proposed amendments will be published in the Texas 
Register and will be open for public comment from September 17, 2021, to October 18, 
2021, and subsequently presented to the Board for final adoption; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director and his designees, be and each of them hereby are 
authorized, empowered, and directed, for and on behalf of the Department, to cause the 
proposed action herein in the form presented to this meeting, to be published in the Texas 
Register for public comment, and in connection therewith, make such non-substantive 
technical corrections as they may deem necessary to effectuate the foregoing, including 
any requested revisions to the preamble. 

 
BACKGROUND 

 
Multifamily properties in the Department’s portfolio with five or more total units are required to 
affirmatively market their units to promote equal housing choice for prospective tenants, regardless of 
race, color, religion, sex, national origin, familial status, or disability. These properties must also develop 
and carry out an Affirmative Marketing Plan to provide for marketing strategies and documentation of 
outreach efforts to prospective applicants identified as "least likely to apply." In general, "least likely to 
apply" means that there is an identifiable presence of a specific demographic group (i.e. race, color, 
religion, sex, national origin, familial status, or disability) in a property’s service area, but members of that 
group are not likely to apply for housing at the property in the absence of special marketing or outreach 
efforts. 
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In the review of Affirmative Marketing plans, staff has identified that clarification on the requirements of 
general marketing to veterans is needed. Outside of Affirmative Marketing requirements, Developments 
may have separate general requirements in their LURA to market units to veterans. However, the 
Affirmative Marketing requirement that a property market to those least likely to apply populations has 
been listed jointly with the general marketing requirements to veterans in many of the Department 
systems, causing confusion among Developments and Department staff.  The proposed amendments seek 
to resolve any confusion between the two separate and distinct marketing requirements. As part of staff’s 
effort to clarify this issue, efforts are also under way to clarify language in other documents and systems 
of the Department - such as in the property management system (CMTS) and in the Annual Owner’s 
Compliance Report (AOCR).  

Additionally, over the last year, staff has received questions about which logo is required to be used on 
affirmative marketing materials. Currently, the rule at 10 TAC §10.801(d)(2)(A) simply states that 
Developments must use the Fair Housing logo. This amendment proposes to add a sample image of the 
logo.  

Finally, language has been revised to accurately reflect when a property must market prior to the building 
being ready for occupancy. The term “placed in service” is used by the Internal Revenue Service (IRS) and 
only applies to Housing Tax Credit properties, but not to other Multifamily Direct Loan (MFDL) funded 
properties in the TDCHA portfolio. This term has been removed from the rule at 10 TAC §10.801(g) and 
the replaced language mirrors language at 10 TAC §10.801(e). 

Staff will, upon action by the Board, publish the proposed amendments in the Texas Register, and will 
accept public comment from September 17, 2021, to October 18, 2021. Staff will return to the Board for 
final adoption of the rules. 
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Attachment A: Preamble for proposed amendments to 10 TAC Subchapter G, §10.801, Affirmative 
Marketing Requirements. 
 
The Texas Department of Housing and Community Affairs (the Department) proposes amendments to 10 
TAC, Subchapter G, Affirmative Marketing Requirements and Written Policies and Procedures, §10.801, 
Affirmative Marketing Requirements. The purpose of the proposed amendments is to provide clarification 
on marketing requirement to veterans, the timeframe when marketing must begin, and to provide a 
sample of the Fair Housing logo which is required on all affirmative marketing materials.   
 
Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it was determined 
that no changes to the rule generate costs to the properties in the Department’s multifamily portfolio, 
and therefore no costs warrant being offset. 
 
The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  
Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed 
amendments would be in effect: 
1. The proposed amendments do not create or eliminate a government program but more clearly 
describes the Fair Housing requirements relating to Affirmative Marketing to veterans for Multifamily 
properties in the Department’s portfolio, the timeframe when marketing must begin, and provides a 
sample of the Fair Housing logo that is required on all affirmative marketing materials.  

2. The proposed amendments do not require a change in work that would require the creation of new 
employee positions, nor are the rule changes significant enough to reduce work load to a degree that 
eliminates any existing employee positions. 

3. The proposed amendments do not require additional future legislative appropriations. 

4. The proposed amendments will not result in an increase in fees paid to the Department, nor in a 
decrease in fees paid to the Department. 

5. The proposed amendments are not creating a new regulation. 

6. The proposed amendments will not expand, limit, or repeal an existing regulation. 

7. The proposed amendments will not increase or decrease the number of individuals subject to the rule’s 
applicability; and 

8. The proposed amendments will not negatively or positively affect the state’s economy.  

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002. The Department, in drafting these 
proposed amendments, has attempted to reduce any adverse economic effect on small or micro-business 
or rural communities while remaining consistent with the statutory requirements of Tex. Gov’t Code 
§2306.053.  

1.  The Department has evaluated these proposed amendments and determined that none of the adverse 
effect strategies outlined in Tex. Gov’t Code §2006.002(b) are applicable. 

2. To the extent that multifamily properties in the Department’s portfolio are considered small or micro-
businesses, the economic impact of the rule on them is projected to be $0 as the revisions being proposed 



Page 4 of 6 
 

are minor and add no costs to the property’s operations. There are no rural communities subject to the 
proposed rule as these properties are not owned directly by municipalities; therefore the economic 
impact of the rule on rural communities is projected to be $0.  

3. The Department has determined that because the proposed amendments apply to existing multifamily 
developments, there will be no economic effect on small or micro-businesses or rural communities.  

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed amendments 
do not contemplate or authorize a taking by the Department; therefore, no Takings Impact Assessment is 
required.  

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 

The Department has evaluated the rule as to its possible effects on local economies and has determined 
that for the first five years the rule will be in effect the proposed amendments have no economic effect 
on local employment because the rules relate only to a process which has already been in effect for 
existing multifamily properties in the Department’s portfolio; therefore, no local employment impact 
statement is required to be prepared for the rule.  

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). Mr. Wilkinson has 
determined that, for each year of the first five years the proposed amendments are in effect, the public 
benefit anticipated as a result of the proposed amendments will be a clarification of existing affirmative 
marketing requirements. There will not be economic costs to individuals required to comply with the 
amendment section.  

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the proposed amendments are in effect, enforcing or administering 
the amendment does not have any foreseeable implications related to costs or revenues of the state or 
local governments because this rule has already been in effect elsewhere in rule.  

REQUEST FOR PUBLIC COMMENT. The public comment period will be held from September 17, 2021, to 
October 18, 2021, to receive input on the amended section. Written comments may be submitted to the 
Texas Department of Housing and Community Affairs, Attn: Brooke Boston, Rule Comments, P.O. Box 
13941, Austin, Texas 8711-3941, or email brooke.boston@tdhca.state.tx.us. ALL COMMENTS MUST BE 
RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 

STATUTORY AUTHORITY. The proposed amendments are made pursuant to Tex. Gov't Code §2306.053, 
which authorizes the Department to adopt rules. Except as described herein the proposed amended 
sections affect no other code, article, or statute. 

 

§10.801 Affirmative Marketing Requirements 

(a) Applicability. Compliance with this section is required for all Developments with five or more 
total units to further the objectives of Title VIII of the Civil Rights Act of 1968 and Executive Order 
13166. 

(b) General. A Development Owner with five or more total Units must affirmatively market the 
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Units to promote equal housing choice for prospective tenants, regardless of race, color, religion, 
sex, national origin, familial status, or disability and must develop and carry out an Affirmative 
Fair Housing Marketing Plan (or Affirmative Marketing Plan) to provide for marketing strategies 
and documentation of outreach efforts to prospective applicants identified as "least likely to 
apply." To determine the "least likely to apply" populations, a Development Owner is encouraged 
to use Worksheet 1 of HUD Form 935.2A, but at a minimum the Owner must document that they 
have compared the demographic composition of the Development to the market area to 
determine the populations least likely to apply. All Affirmative Marketing Plans must provide for 
affirmative marketing to Persons with Disabilities. Although not related to Affirmative Marketing 
requirements in this section, someSome Developments may be required by their LURAs to 
market units specifically to veterans or other populations as part of their regular marketing 
activities. 

(c) Plan format. A Development Owner must prepare, have in its onsite records, and submit to 
the Department upon request, a written Affirmative Marketing Plan. Owners are encouraged to 
use any version of HUD Form 935.2A to meet Affirmative Marketing requirements. An Owner 
participating in a HUD funded program administered by the Department must use the version 
utilized by the program. 

(d) Marketing and Outreach. 

  (1) The plan must include special outreach efforts to the "least likely to apply" populations 
through specific media, organizations, or community contacts that work with least likely to apply 
populations or work in areas where least likely to apply populations live. The outreach efforts 
identified in the Affirmative Marketing Plan must be performed by the Development at least once 
per calendar year. 

  (2) To the extent that advertisements and/or marketing materials are utilized for the 
Development, those materials must contain: 

    (A) The Fair Housing logo. Attached Graphic: (Sample logo) ; 

    (B) The contact information for the individual who can assist if reasonable accommodations 
are needed in order to complete the application process; and 

    (C) Property contact information must be provided in both English and Spanish, and may be 
required to be provided in other languages in accordance with Limited English Proficiency 
Requirements. 

(e) Timeframes. 

  (1) An Owner must begin its affirmative marketing efforts for each of the identified populations 
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least likely to apply at least six months prior to the anticipated date the first building is to be 
available for occupancy. 

  (2) An Owner must update its Affirmative Marketing Plan and populations that are least likely 
to apply every five years from the effective date of the current plan or, for HUD funded or USDA 
properties, as otherwise required by HUD or USDA. 

(f) Recordkeeping. Owners must maintain records of each Affirmative Marketing Plan and specific 
outreach efforts completed for the greater of three years or the recordkeeping requirement 
identified in the LURA. 

(g) Exception to Affirmative Marketing. If the Development has closed its waitlist, Affirmative 
Marketing is not required. Affirmative Marketing is required as long as the Owner is accepting 
applications, has an open waitlist, or is marketing prior to the building being ready for occupancy 
placement in service  as required under subsection (e)(1) of this section. 
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BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on an order proposing the repeal of 10 TAC Chapter 20, 
Single Family Programs Umbrella Rule, and an order proposing new 10 TAC Chapter 20, Single Family 
Programs Umbrella Rule, and directing their publication for public comment in the Texas Register 
 
 

RECOMMENDED ACTION 
 

WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Texas Department of Housing and 
Community Affairs (the Department) is authorized to adopt rules governing the 
administration of the Department and its programs;  
 
WHEREAS, the proposed new 10 TAC Chapter 20, Single Family Programs Umbrella Rule, 
updates definitions; removes information related to eligibility that is fully contained in 
separate rules governing each program, adds other requirements applicable to all Single 
Family Programs, updates and clarifies underwriting requirements for repayable loans, and 
creates consistency related to amendment approval and processing for Single Family 
Programs; and 

WHEREAS, upon Board approval, the proposed new rule will be submitted for publication 
in the Texas Register to receive public comment, which will be accepted from September 
17, 2021, through October 18, 2021.  

NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director and his designees, be and each of them hereby are 
authorized, empowered and directed, for and on behalf of the Department to cause the 
proposed repeal of 10 TAC Chapter 20 and proposed new 10 TAC Chapter 20, regarding 
the Single Family Programs Umbrella Rule, in the form presented to this meeting, to be 
published in the Texas Register for public comment and in connection therewith, make 
such non-substantive technical corrections as they may deem necessary to effectuate the 
foregoing, including the preparation of the subchapter specific preambles. 
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BACKGROUND 
 

The purpose of repealing 10 TAC Chapter 20, Single Family Programs Umbrella Rule and proposing a new 
10 TAC Chapter 20, is to update and clarify current definitions and rules, remove rules related to 
household eligibility that are fully contained within the rule for each Single Family Program, incorporate 
requirements that are common requirements for all Single Family Programs (including underwriting 
requirements for repayable mortgages loans) and streamline processes, particularly as they relate to 
contract amendments. Changes were made to most sections of the Chapter; therefore, the Department 
is repealing and proposing a new Chapter instead of amending the existing Chapter. Staff has 
summarized the significant changes proposed to be made to the Single Family Programs Umbrella Rule 
below. A blackline version with all changes is attached and will be available on the Department’s website 
during the public comment period. 
 
The Department held a virtual roundtable discussion on July 7, 2021, regarding the Single Family 
Umbrella Rule and other single family rules being presented under separate items at this meeting. 
Comments and suggestions received from the roundtable discussions were taken into consideration 
during the preparation of the proposed Single Family Programs Umbrella Rule as presented at this 
meeting. 
 
The blackline proposed rule is attached to indicate to the Board and the public what is being changed. 
The significant updates proposed to 10 TAC Chapter 20 are: 
 

• Definitions for Area Median Family Income, Borrower, CFR, Draw Request, and State Median 
Family Income are added, outdated definitions are removed; 

• Household Eligibility Requirements removed. These requirements are outlined in detail in each 
rule for each program; 

• Removes requirement of fair marketing plan analysis at contract closeout and requirement for 
submission of close-out analysis for future applications; 

• Incorporates requirement to submit construction plans which is a common requirement for all 
single family programs; 

• Removes non-applicability of inspection requirements to the Amy Young Barrier Removal 
Program; 

• Codifies allowance of exceptions to the Texas Minimum Construction Standards for 
rehabilitation; 

• Updates requirements for providers of inspection services; 
• Removes reference to insufficient credit, which was previously included but not defined. Includes 

a conforming change removing requirements for mitigation of insufficient credit; 
• Updates calculation of payments for deferred loans, including student loans, to better conform 

to Mortgagee Letter 2021-13 published by HUD on June 17, 2021; 
• Clarifies that requirements for Department’s subordination to leveraged loans applies to 

repayable leveraged loans only; and 
• Streamlines amendment process for contract amendments otherwise permitted by program 

requirements. 
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Attachment A: Preamble, including required analysis, for proposed repeal of 10 TAC Chapter 20, 
Single Family Programs Umbrella Rule 

The Texas Department of Housing and Community Affairs (the Department) proposes the repeal of 10 
TAC Chapter 20, Single Family Programs Umbrella Rule. The purpose of the proposed repeal is to 
eliminate an outdated rule while adopting a new updated rule under separate action.  

The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  

1. Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed 
repeal would be in effect, the proposed repeal does not create or eliminate a government program, but 
relates to the repeal, and simultaneous readoption making changes to an existing activity, administration 
of the Department’s Single Family Programs.  

2. The proposed repeal does not require a change in work that would require the creation of new 
employee positions, nor is the proposed repeal significant enough to reduce work load to a degree that 
any existing employee positions are eliminated.  

3. The proposed repeal does not require additional future legislative appropriations. 

4. The proposed repeal does not result in an increase in fees paid to the Department, nor a decrease in 
fees paid to the Department. 

 5. The proposed repeal is not creating a new regulation, except that it is being replaced by a new rule 
simultaneously to provide for revisions. 

6. The proposed action will repeal an existing regulation, but is associated with a simultaneous 
readoption making changes to an existing activity, the administration of the Department’s Single Family 
Programs. 

7. The proposed repeal will not increase or decrease the number of individuals subject to the rule’s 
applicability. 

8. The proposed repeal will not negatively or positively affect the state’s economy. 

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002.  

The Department has evaluated this proposed repeal and determined that the proposed repeal will not 
create an economic effect on small or micro-businesses or rural communities. 
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c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed repeal does 
not contemplate or authorize a taking by the Department; therefore, no Takings Impact Assessment is 
required.  

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 

The Department has evaluated the proposed repeal as to its possible effects on local economies and has 
determined that for the first five years the proposed repeal would be in effect there would be no 
economic effect on local employment; therefore, no local employment impact statement is required to 
be prepared for the rule.  

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). Mr. Wilkinson has also 
determined that, for each year of the first five years the proposed repeal is in effect, the public benefit 
anticipated as a result of the repealed section would be an updated and more germane rule. There will 
not be economic costs to individuals required to comply with the repealed section. 

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the proposed repeal is in effect, enforcing or administering the repeal 
does not have any foreseeable implications related to costs or revenues of the state or local 
governments.  

REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the proposed repealed section. Written comments may be 
submitted to the Texas Department of Housing and Community Affairs, Attn: Abigail Versyp, Rule 
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or email HOME@tdhca.state.tx.us. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 

STATUTORY AUTHORITY. The proposed repeal is made pursuant to Tex. Gov't Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed repealed sections 
affect no other code, article, or statute. 

10 TAC Chapter 20, Single Family Programs Umbrella Rule 

§20.1  Purpose 
§20.2  Applicability 
§20.3  Definitions 
§20.4  Eligible Single Family Activities 
§20.5  Funding Notices 
§20.6  Applicant Eligibility 
§20.7  Household Eligibility Requirements 
§20.8  Single Family Housing Unit Eligibility Requirements 
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§20.9  Fair Housing, Waitlist Policy, Affirmative Marketing and Procedures, Homebuyer Counseling, 
Denials, Notice to Applicants, Reasonable Accommodations, and Limited English Proficiency 
§20.10  Inspection Requirements for Construction Activities 
§20.11  Survey Requirements 
§20.12  Insurance and Title Requirements 
§20.13  Loan, Lien and Mortgage Requirements for Activities 
§20.14  Amendments to Written Agreements and Contracts 
§20.15  Compliance and Monitoring 
§20.16  Appeals 
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Attachment B: Preamble for proposed new 10 TAC Chapter 20, Single Family Programs Umbrella Rule 

The Texas Department of Housing and Community Affairs (the Department) proposes new 10 TAC 
Chapter 20, Single Family Programs Umbrella Rule. The purpose of the proposed new sections is to 
implement a more germane rule and better align administration to federal and state requirements.  

Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it was determined 
that no costs are associated with this action, and therefore no costs warrant being offset. 

The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  

Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed new 
rule would be in effect: 

1. The proposed rule does not create or eliminate a government program, but relates to the readoption 
of this rule which makes changes to administration of the Department’s Single Family Programs.  

2. The proposed new rule does not require a change in work that would require the creation of new 
employee positions, nor are the rule changes significant enough to reduce work load to a degree that 
eliminates any existing employee positions.  

3. The proposed rule changes do not require additional future legislative appropriations. 

4. The proposed rule changes will not result in an increase in fees paid to the Department nor a decrease 
in fees paid to the Department.  

5. The proposed rule is not creating a new regulation, except that it is replacing a rule being repealed 
simultaneously to provide for revisions. 

6. The proposed rule will not expand or repeal an existing regulation. 

7. The proposed rule will not increase or decrease the number of individuals subject to the rule’s 
applicability. 

8. The proposed rule will not negatively or positively affect the state’s economy.  

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002. The Department, in drafting this 
proposed rule, has attempted to reduce any adverse economic effect on small or micro-business or rural 
communities while remaining consistent with the statutory requirements of Tex. Gov’t Code, §2306.111. 
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1. The Department has evaluated this rule and determined that none of the adverse effect strategies 
outlined in Tex. Gov’t Code §2006.002(b) are applicable.  

2. There are approximately 60 rural communities currently participating in construction activities under 
Single Family Programs that are subject to the proposed rule for which no economic impact of the rule 
is projected during the first year the rule is in effect.  

3. The Department has determined that because the rule serves to clarify and update existing 
requirements and does not establish new requirements for which there would be an associated cost, 
there will be no economic effect on small or micro-businesses or rural communities 

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed rule does 
not contemplate or authorize a taking by the Department; therefore, no Takings Impact Assessment is 
required.  

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 

The Department has evaluated the rule as to its possible effects on local economies and has determined 
that for the first five years the rule will be in effect the proposed rule has no economic effect on local 
employment because the rule serves to clarify and update existing requirements and does not establish 
new requirements or activities that may positively or negatively impact local economies. 

Tex. Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the probable 
effect of the rule on employment in each geographic region affected by this rule…” Considering that 
participation in the Department’s Single Family Programs is at the discretion of the local government or 
other eligible subrecipients, there are no “probable” effects of the new rule on particular geographic 
regions. 

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). Bobby Wilkinson, 
Executive Director, has determined that, for each year of the first five years the new section is in effect, 
the public benefit anticipated as a result of the new section will be a more germane rule that better 
aligns administration to federal and state requirements. There will not be any economic cost to any 
individuals required to comply with the new section because the processes described by the rule have 
already been in place through the rule found at this section being repealed. 

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the new section is in effect, enforcing or administering the new section 
does not have any foreseeable implications related to costs or revenues of the state or local governments 
because the rule updates and clarifies existing requirements and does not impose new requirements.  
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REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the new proposed section. Written comments may be submitted 
to the Texas Department of Housing and Community Affairs, Attn: Abigail Versyp, Rule Comments, P.O. 
Box 13941, Austin, Texas 8711-3941, by fax to (512) 475-0220, or email abigail.versyp@tdhca.state.tx.us. 
ALL COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 

STATUTORY AUTHORITY. The new sections are proposed pursuant to Tex. Gov't Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed new sections affect 
no other code, article, or statute. 

CHAPTER 20  SINGLE FAMILY PROGRAMS UMBRELLA RULE 

§20.1 Purpose 

This Chapterchapter sets forth the common elements of the Texas Department of Housing and 
Community Affairs' (the Department) single family Programs, which include the Department's HOME 
Investment Partnerships Program (HOME), StateTexas Housing Trust Fund (SHTFTexas HTF), Texas 
Neighborhood Stabilization Program (NSP), and Office of Colonia Initiatives (OCI) Programs and other 
single family Programs as developed by the Department. Single family Programs are designed to improve 
and provide affordable housing opportunities to low-income individuals and families in Texas and in 
accordance with Chapter 2306 of the Tex. Gov't Code and any applicable statutes and federal 
regulations. 

§20.2 Applicability 

(a) This Chapterchapter only applies to single family Programs. Program Rules may impose additional 
requirements related to any provision of this chapter. Where a Program Rule is less restrictive and the 
item is not preempted by federal law does not preempt the item, the provisions of this chapter will 
govern Program decisions. 

(b) Excluded from this Chapter are(b) Activities performed under Chapter 27 (relating to Texas First Time 
Homebuyer Program Rule) and Chapter 28 (related to Taxable Mortgage Program) of this titlePart are 
excluded from this chapter. 

§20.3 Definitions 

The following words and terms, when used in this chapter, shall have the following meanings unless the 
context indicates otherwise. Any capitalized terms not specifically defined in this section or any section 
referenced in this chapter shall have the meaning as defined in Chapter 2306 of the Tex. Gov't Code, the 
Program Rules, the Texas Administrative Code (TAC), or applicable federal regulations. 



Page 9 of 37 

(1) Activity--The assistance provided to a specific Household or Administrator by which funds are used 
for acquisition, new construction, reconstruction, rehabilitation, refinance of an existing Mortgage, 
tenant-based rental assistance, or other Department approved Expenditure under a single family 
housing Program. 

(2) Administrator--A unit of local government, Nonprofit Organization or other entity acting as a 
subrecipient, Developer, or similar organization that has an executed written Agreement with the 
Department. 

(3) Affirmative Marketing Plan--HUD Form 935.2B or equivalent plan created in accordance with HUD 
requirements to direct specific marketing and outreach to potential tenants and homebuyers who are 
considered "least likely" to know about or apply for housing based on an evaluation of market area data. 
May be referred to as "Affirmative Fair Housing Marketing Plan" (AFHMP). 

(4) Affiliate--If, directly or indirectly, either one Controls or has the power to Control the other or a third 
person Controls or has the power to Control both. The Department may determine Control to include, 
but not be limited to: 

(A) Interlocking management or ownership; 

(B) Identity of interests among family members; 

(C) Shared facilities and equipment; 

(D) Common use of employees; or 

(E) A business entity which has been organized following the exclusion of a person which has the same 
or similar management, ownership, or principal employees as the excluded person. 

(5) Affiliated Party--A person or entity with a contractual relationship with the Administrator as it relates 
to a Program, the form of assistance under a Program, or an Activity. 

(6) Agreement--Same as "Contract." May be referred to as a "Reservation System Agreement" or 
"Reservation Agreement" when providing access to the Department's Reservation System as defined in 
this chapter. 

(7) Amy Young Barrier Removal Program--A program designed to remove barriers and address 
immediate health and safety issues for Persons with Disabilities as outlined in the Program Rule. 

(8) Annual Income--The definition of Annual Income and the methods utilized to establish eligibility for 
housing or other types of assistance as defined under the Program Rule. 
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(9) Applicant--An individual, unit of local government, nonprofit corporation or other entity, as 
applicable, who has submitted to the Department or to an Administrator an Application for Department 
funds or other assistance. 

(10) Application--A request for a Contract award or a request to participate in a Reservation System 
submitted by an Applicant to the Department in a form prescribed by the Department, including any 
exhibits or other supporting material. 

(11(11) Area Median Family Income (AMFI)--The income limits published annually by the U.S. 
Department of Housing and Urban Development (HUD) for the Housing Choice Voucher Program that is 
used by the Department to determine the income eligibility of Households to participate in Single Family 
Programs. 

(12) Borrower--a Household that is borrowing funds from or through the Department for the acquisition, 
new construction and/or rehabilitation of the Household’s Principal Residence. 

(13) Certificate of Occupancy--Document issued by a local authority to the owner of premises attesting 
that the structure has been built in accordance with building ordinances. 

(12(14) CFR--Code of Federal Regulations. 

(15) Combined Loan to Value (CLTV)--The aggregate principal balance of all the Mortgage Loans, 
including Forgivable Loans, divided by the appraised value. 

(1316) Competitive Application Cycle--A defined period of time that Applications may be submitted 
according to a published Notice of Funding Availability (NOFA) that will include a submission deadline 
and selection or scoring criteria. 

(1417) Concern--A policy, practice or procedure that has not yet resulted in a Finding, but if not changed 
will or may result in a Finding, or disallowed costs. 

(1518) Contract--The executed written Agreementagreement between the Department and an 
Administrator performing an Activity related to a single family Program that describes performance 
requirements and responsibilities. May also be referred to as "Agreement." 

(16(19) Contract Term—The timeframe in which funds may be expended under the Contract or 
Agreement for certain administrative costs and for all the hard and soft costs of Activities, as further 
described in the Contract or Agreement. 

(20) Control--The possession, directly or indirectly, of the power to direct or cause the direction of the 
management, operations or policies of any person or entity, whether through the ownership of voting 
securities, ownership interests, or by contract or otherwise. 
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(1721) Debt--A duty or obligation to pay money to a creditor, lender, or person which can include car 
payments, credit card bills, loans, child support payments, and student loans. 

(1822) Debt-to-Income Ratio--The percentage of gross monthly income from Qualifying Income that 
goes towards paying off Debts and is calculated by dividing total recurring monthly Debt by gross 
monthly income expressed as a percentage. 

(1923) Deobligate--The cancellation of or release of funds under a Contract or Agreement as a result of 
expiration of, termination of, or reduction of funds under a Contract or Agreement. 

(2024) Developer--Any person, general partner, Affiliate, or Affiliated Party or affiliate of a person who 
owns or proposes a Development or expects to acquire control of a Development and is the person 
responsible for performing under the Contract with the Department. 

(2125) Development--A residential housing project for homeownership that consists of one or more 
units owned by the Developer during the development period and financed under a common plan which 
has applied for Department funds. This includes a project consisting of multiple units of housing that are 
located on scattered sites. 

(2226) Domestic Farm Laborer--Individuals (and the Household) who receive a substantial portion of 
their income from the production or handling of agricultural or aquacultural products. 

(2327) Draw--Funds requested Request--a request submitted to the Department, by thean 
Administrator, approved by seeking reimbursement of Program funds for completing an expenditure 
relating to the Department and subsequently disbursed to the AdministratorProgram. 

(2428) Enforcement Committee--The Committee as defined in Chapter 2 of this titlePart (relating to 
Enforcement). 

(2529) Finding--An Administrator's material failure to comply with rules, regulations, the terms of the 
Contract, or to provide services under a Program to meet appropriate standards, goals, and other 
requirements established by the Department or funding source (including performance objectives). A 
Finding impacts the organization's ability to achieve the goals of the program and may jeopardize 
continued operations of the Administrator. A Finding includes the identification of an action or failure to 
act that results or may result in disallowed costs. 

(2630) Forgivable Loan--Financial assistance in the form of a Mortgage Loan that is not required to be 
repaid if the terms of the Mortgage Loan are met. 

(2731) HOME Program--A HUD funded Program authorized under the HOME Investment Partnerships 
Program at 42 U.S.C. §§12701 - 12839. 
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(2832) Household--One or more persons occupying a rental unit or owner-occupied Single Family 
Housing Unit as their primary residence. May also be referred to as a "family" or "beneficiary." 

(2933) Housing Contract System (HCS)--)— The electronic information system or systems that isare part 
of the "central database" established by the Department to be used for tracking, funding, and reporting 
single family Contracts and Activities.   May also be known as Contract System. 

(30) Housing Trust Fund or State Housing Trust Fund (SHTF)--State-funded Programs authorized under 
Chapter 2306 of Tex. Gov't Code. 
(3134) HUD--The United States Department of Housing and Urban Development or its successor. 

(3235) Improvement Survey--A boundary survey plus land improvements by a Texas surveyor with a 
surveyor's seal, license number, and signature, meeting the requirements of the Texas Board of 
Professional Land Surveying under Chapter 663, Part 29, Title 2 of the TAC, showing (at a minimum) the 
accompanying legal description; all boundaries clearly labeled with calls and distance found on the 
ground and per the legal description; the location of all improvements, structures, visible utilities, fences, 
or walls; any boundary or visible encroachments; all adjoinders and recording information; location of 
all easements, setback lines, and utilities; or other recorded matters affecting the use of the property. 

(3336) Life-of-Loan Flood Certification--Tracks the flood zone of the Single Family Housing Unit for the 
life of the Mortgage Loan. 

(3437) Limited English Proficiency (LEP)--Refers to persons who do not speak English as their primary 
language and who have a limited ability to read, speak, write, or understand English. 

(3538) Loan Assumption--An agreement between the buyer and seller of Single Family Housing Unit that 
the buyer will make remaining payments and adhere to terms and conditions of an existing Mortgage 
Loan on the Single Family Housing Unit and Program requirements. A Mortgage Loan assumption 
requires written Department approval. 

(3639) Manufactured Housing Unit (MHU)--A structure that meets the requirements of Texas 
Manufactured Housing Standards Act, Chapter 1201 of the Texas Occupations Code or FHAFederal 
Housing Administration (FHA) guidelines as required by the Department. 

(3740) Mortgage--Has the same meaning as defined in §2306.004 of the Tex. Gov't Code. 

(3841) Mortgage Loan--Has the same meaning as defined in §2306.004 of the Tex. Gov't Code. 

(3942) Neighborhood Stabilization Program (NSP)--A HUD-funded program authorized by HR3221, the 
"Housing and Economic Recovery Act of 2008" (HERA) and Section 1497 of the Wall Street Reform and 
Consumer Protection Act of 2010, as a supplemental allocation to the CDBG Program. 
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(4043) NOFA--Notice of Funding Availability or announcement of funding published by the Department 
notifying the public of available funds for a particular Program with certain requirements. 

(4144) Nonprofit Organization--An organization in which no part of its income is distributable to its 
members, directors or officers of the organization and has a current tax exemption classification status 
from the Internal Revenue Service in accordance with the Internal Revenue Code. 

(4245) Office of Colonia Initiatives--A division of the Department authorized under Chapter 2306 of Tex. 
Gov't Code, which acts as a liaison to the colonias and manages some Programs in the colonias. 

(4346) Parity Lien--A lien position whereby two or more lenders share a security interest of equal priority 
in the collateral. 

(4447) Persons with Disabilities--Any person who has a physical or mental impairment that substantially 
limits one or more major life activities; or has a record of such an impairment; or is being regarded as 
having such impairment. Included in this meaning is the term handicap as defined in the Fair Housing 
Act, and disability as defined by other applicable federal or state law. 

(4548) Principal Residence--The primary Single Family Housing Unit that a Household inhabits. May also 
be referred to as "primary residence." 

(4649) Program--The specific fund source from which single family funds are applied for and used. 

(4750) Program Income--Gross income received by the Administrator or Affiliate directly generated from 
the use of single family funds, including, but not limited to gross income received from matching 
contributions under the HOME Program. 

(4851) Program Manual--A set of guidelines designed to be an implementation tool for a single family 
Program which allows the Administrator to search for terms, statutes, regulations, forms and 
attachments.. A Program Manual is developed by the Department and amended or supplemented from 
time to time. 

(4952) Program Rule--Chapters of Part 1 of this titlePart which pertain to specific single family Program 
requirements. 

(50) Qualified Inspector--Defined by Program Rule or federal requirement. 
(51(53) Qualifying Income--The income used to calculate the Applicant and co-Applicant'sBorrower’s 
debt-to-income ratio and excludes the total of any income not received consistently for the past 12 
months from the date of Application including, but not limited to, income from a full or part time job 
that lacks a stable job history, potential bonuses, commissions, and child support. Income received for 
less than 12 months such as retirement annuity or court ordered payments will be considered only if it 
is expected to continue at least 24 months in the foreseeable future. 
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(5254) Reservation--Funds set-aside for a Household submitted through the Department's Reservation 
System. 

(5355) Reservation System--The Department's online tracking system that allows Administrators to 
reserve funds for a specific Household. 

(5456) Resolution--Formal action by a corporate board of directors or other corporate body authorizing 
a particular act, transaction, or appointment. Resolutions must be in writing and state the specific action 
that was approved and adopted, the date the action was approved and adopted, and the signature of 
person or persons authorized to sign resolutions. Resolutions must be approved and adopted in 
accordance with the corporate bylaws of the issuing organization. 

(5557) Reverse Mortgage--A Home Equity Conversion Mortgage insured by the FHA. 

(5658) Self-Help--Housing Programs that allow low, very low, and extremely low-income families to build 
or rehabilitate their Single Family Housing Units through their own labor or volunteers. 

(57(59) Service-Area-- The geographical area where an Administrator conducts Activities under a 
Contract. 

(60) Single Family Housing Unit--A residential dwelling designed and built for a Household to occupy as 
its primary residence where single family Program funds are used for rental, acquisition, construction, 
reconstruction or rehabilitation Activities of an attached or detached housing unit, including 
Manufactured Housing Units after installation. May be referred to as a single family "home," "housing," 
"property," "structure," or "unit." 

(5861) State Median Family Income (SMI)--The median income for the state adjusted for household size 
and published annually by the U.S. Department of Housing and Urban Development (HUD).  

(62) TAC--Texas Administrative Code. 

(59(63) Texas Housing Trust Fund (Texas HTF)—Funding source for state-funded Programs authorized 
under Chapter 2306 of Tex. Gov't Code. 

(64) TMCS--Texas Minimum Construction Standards located at http://www.tdhca.state.tx.us/single-
family/training/index.htm. 

§20.4 Eligible Single Family Activities 

(a) Availability of funding for and specific Program requirements related to the Activities described in 
subsection (b)(1) - (7) of this section are defined in each Program's Rules. 
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(b) Activity Types for eligible single family housing Activities include the following, as allowed by the 
Program Rule or NOFA: 

(1) Rehabilitation, or new construction of Single Family Housing Units; 

(2) Reconstruction of an existing Single Family Housing Unit on the same site; 

(3) Replacement of existing owner-occupied housing with a new MHU; 

(4) Acquisition of Single Family Housing Units, including acquisition with rehabilitation and accessibility 
modifications; 

(5) Refinance of an existing Mortgage or Contract for Deed mortgage; 

(6) Tenant-based rental assistance; and 

(7) Any other single family Activity as determined by the Department. 

§20.5 Funding Notices 

(a) The Department will make funds available for eligible Administrators for single family activities 
through NOFAs, requests for qualifications (RFQs), request for proposals (RFPs), or other methods 
describing submission and eligibility guidelines and requirements. 

(b) Funds may be allocated through Contract awards by the Department or by Department authority to 
submit Reservations. 

(c) Funds may be subject to regional allocation in accordance with Chapter 2306 of the Tex. Gov't Code. 

(d) Eligible Applicants must comply with the provisions of the Application materials and funding notice 
and are responsible for the accuracy and timely submission of all Applications and timely correction of 
all deficiencies. 

§20.6 Administrator Applicant Eligibility 

(a) Eligible Applicants may includeseeking to administer a single family Program are limited to entities 
such as units of local government, Nonprofit Organizations, or other entities as further 
provideddescribed in the Program Rule and/or NOFA.; and 

(b) An Applicant shall(1) Shall be in good standing with the Department, Texas Secretary of State, Texas 
Comptroller of Public Accounts and HUD, as applicable. 

(c) An Applicant shall(2) Shall comply with all applicable state and federal rules, statutes, or regulations 
including those administrative requirements in ChapterChapters 1 and 2 of this titlePart (relating to 
Administration and Enforcement). 
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(d) An Applicant must3) Must provide Resolutions in accordance with the applicable Program Rule. 

(eb) The actions described in the following paragraphs (1) - (3) of this subsection may cause an Applicant 
and any Applications they have submitted, to administer a Single Family Program to be ineligible: 

(1) Applicant did not satisfy all eligibility and/or threshold requirements described in the applicable 
Program Rule and NOFA; 

(2) Applicant is debarred by HUD or the Department; or 

(3) Applicant is currently noncompliant or has a history of noncompliance with any Department Program. 
Each Applicant will be reviewed by the Executive Award and Review Advisory Committee (EARAC) for its 
compliance history by the Department, as provided in §1.302 (relating to Previous Participation Reviews 
for Department Program Awards Not Covered by §1.301 of this Subchapter) and §1.303 (relating to 
Executive Award and Review Advisory Committee (EARAC)) of this titlePart. An Application submitted by 
an Applicant found to be in noncompliance or otherwise violating the rules of the Department may be 
recommended with conditions or not recommended for funding by EARAC. 

(fc) The Department reserves the right to adjust the amount awarded based on the Application's 
feasibility, underwriting analysis, the availability of funds, or other similar factors as deemed appropriate 
by the Department. 

(gd) The Department may decline to fund any Application to administer a Single Family Program if the 
proposed Activities do not, in the Department's sole determination, represent a prudent use of the 
Department's funds. The Department is not obligated to proceed with any action pertaining to any 
Applications which are received, and may decide it is in the Department's best interest to refrain from 
pursuing any selection process. The Department reserves the right to negotiate individual components 
of any Application. 

(he) If an Applicant/Administrator is originating or servicing a Mortgage Loan, the 
Applicant/Administrator must possess all licenses required under state or federal law for taking the 
Application of and/or servicing a residential mortgage loan and must be in good standing with respect 
thereto, unless Applicant/Administrator is specifically exempted from such licensure pursuant to the 
applicable state and federal laws and regulations regarding residential mortgage loans. 

§20.7 Household Eligibility Requirements 
(a) The method used to determine Annual Income will be provided in the Program Rule. 
(b) A Household must occupy the Single Family Housing Unit as their Principal Residence for the entirety 
of the affordability period as established by the Program Rule. If the Household fails to do so, the 
Department may declare the Mortgage Loan in default and accelerate the note. 
§20.8§20.7 Single Family Housing Unit Eligibility Requirements 
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(a) A Single Family Housing Unit must be located in the State of Texas. 

(b) Real property taxes assessed on an owner-occupied Single Family Housing Unit must be current prior 
to the date of Mortgage Loan closing or effective date of the grant agreement. Delinquent property taxes 
will result in disapproval of the Activity unless one or more of the following conditions are satisfied: 

(1) Household must be satisfactorily participating in an approved installment agreement in accordance 
with Texas Tax Code §33.02 with the taxing authority, and must be current for at least three consecutive 
months prior to the date of Application; 

(2) Household must have qualified for an approved tax deferral plan agreement in accordance with Texas 
Tax Code §§33.06 or 33.065; or 

(3) Household must have entered into an installment agreement under Texas Tax Code §§31.031 or 
31.032, have made at least one payment under the agreement, and be current on the installment plan. 

(c) A Single Family Housing Unit must not be encumbered with any liens which impair the good and 
marketable title as of the date of the Mortgage Loan closing or effective date of the grant agreement. 

(d) Prior to any Department assistance, the owner must be current on any existing Mortgage Loans or 
home equity loans. 

(e) Housing that is built through new construction or reconstruction must meet the requirements of 
Texas Gov’t Code §2306.514 (relating to accessibility), 10 TAC Chapter 21 (relating to Energy Efficiency), 
and applicable building codes.   Plans submitted for housing under new construction or reconstruction 
must be prepared or certified by an architect or engineer licensed by the state of Texas.  

§20.98 Fair Housing, Waitlist Policy, Affirmative Marketing and Procedures, HomebuyerHousing 
Counseling, Denials, Notice to Applicants, Reasonable Accommodations, and Limited English 
Proficiency 

(a) Fair Housing. In addition to Chapter 1, Subchapter B of this titlePart (relating to Accessibility and 
Reasonable Accommodations), an Administrator must comply with all applicable state and federal rules, 
statutes, or regulations, involving accessibility including the Fair Housing Act, Section 504 of the 
Rehabilitation Act of 1973, Title II of the Americans with Disabilities Act, and the Architectural Barriers 
Act as well as state and local building codes that contain accessibility requirements; where local, state, 
or federal rules are more stringent, the most stringent rules shall apply. Administrators receiving Federal 
or state funds must comply with the Age Discrimination Act of 1975. 

(b) Preferences. Administrators of the Amy Young Barrier Removal Program may have a preference 
prioritizing Households to prevent displacement from permanent housing, or to foster returning to 
permanent housing related to inaccessible features of the unit. 
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(c) Waitlist Policy. An Administrator receiving Federal funds must have a Waitlist Policy. The Waitlist 
Policy must be submitted to the Department each time the Administrator applies for a new contract or 
a new type of activity. The Administrator may submit a previously approved Waitlist Policy if no changes 
need to be made. The Waitlist Policy must be submitted at a minimum of every three years if the 
Administrator continues to accept new applicationsApplications. An Administrator receiving Federal 
funds must submit a Waitlist Policy with an Affirmative Fair Housing Marketing Plan as described in 
§20.9(c8(d), relating to Affirmative Marketing and Procedures. 

(1) A Waitlist Policy must include any Department approved preferences used in selecting Applicants 
from the list. An Administrator that has defined preferences in its written waitlist procedures or tenant 
selection plans, as applicable, will employ preferences first and select Applicants from the waiting list of 
Applicants meetingthat meet the defined preference, still using the neutral random selection process. 
An Administrator of a federally funded Program may only request to establish preferences that are 
included in Department planning documents, specifically the One Year Action Plan or Consolidated Plan, 
or as otherwise allowed for CDBG funded Activities. EXAMPLE: A HOME Program Administrator has 
specific program requirements to assist one in every four Households at 30% area median family income. 
This Administrator should use a neutral random selection process to rank Applicants, and select going 
down the list. When the Administrator must assist a Household at or below 30% area median income 
they will then go down the list and select, in order, a Household at the 30% income level. 

(2) An Administrator must accept Applications from possible eligible Applicants for a minimum of a 21 
calendar day period. A first-come, first-served basis may not be used when initially selecting among 
eligible Applicants.implemented during initial selection. At the close of the minimum 21 calendar day 
applicationApplication acceptance period, an Administrator must select ApplicantsApplications through 
a neutral random selection process that the Administrator hasdescribed in its written. Only after policies 
and procedures. After the Administrator has allowed for the minimum 21 calendar day period to accept 
applicationsApplications and has used a neutral random selection process to assist Households, may the 
Administrator thenmay accept applicationsApplications on a first-come, first-served basis if funds remain 
in the current contract or Activity type. A HOME Tenant Based Rental Assistance Reservation System 
Applicant or Administrator applying for disaster funds may request that theThe Director of Programs, or 
designee, may approve an exemption from the 21 calendar day period and the neutral random selection 
process for Administrators of HOME disaster set-aside Tenant Based Rental Assistance, as necessary to 
respond to the disaster. 

(d) Affirmative Marketing and Procedures. An Administrator receiving Federal funds must have an 
Affirmative Fair Housing Marketing Plan (AFHMP) and satisfy the requirements of this subsection. The 
AFHMP must be submitted to the Department each time the Administrator applies for a new contract 
or a new type of activity, and reflect marketing activities specific to the activity type. The Administrator 
may submit a previously approved AFHMP if no changes need to be made. The plan must be submitted 
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at a minimum of everyleast one time in any three years-year period if the Administrator continues to 
accept new applicationsApplications. 

(1) Administrators must use the AFHMP form on the Department's website, HUD Form 935.2B, or create 
an equivalent AFHMP that includes: 

(A) Identification of the population "least likely to apply" for the Administrator's Program(s) without 
special outreach efforts. Administrators may use the Department's single family affirmative marketing 
tool to determine populations "least likely to apply." If Administrators use another method to determine 
the populations "least likely to apply" the AFHMP must provide a detailed explanation of the 
methodology used. Persons with Disabilities must always be included as a population least likely to apply. 

(B) Identification of the methods of outreach that will be used to attract persons identified as least likely 
to apply. Outreach methods must include identification of a minimum of three organizations with whom 
the Administrator plans to conduct outreach, and whose membership or clientele consists primarily of 
protected class members in the groups least likely to apply. If the Administrator is unable to locate three 
such groups, the reason must be documented in the file. 

(C) Identification of the methods to be used for collection of data and periodic evaluation to determine 
the success of the outreach efforts. If efforts have been unsuccessful, the Administrator's AFHMP should 
be revised to include new or improved outreach efforts. 

(D) Description of the fair housing trainings required for Administrator staff, including delivery method, 
training provider and frequency. For programs involved in homebuyer transactions, training must 
include requirements of the Fair Housing Act relating to financing and advertising, expected real estate 
broker conduct, as well as redlining and zoning for all programs, and discriminatory appraisal practices. 

(E) A description for the provision of applicable housing counseling programs and educational materials 
that will be offered to Applicants. An Administrator offering any TDHCA Mortgage Loan utilizing federal 
funds must require that potential home purchasersHouseholds receive homeownershiphousing 
counseling and education atprior to the time assistance is approveddate of the Mortgage Loan closing. 
Housing counseling may take place in-person or by telephone. Counseling may be provided online only 
if it is customized to the individual Household. Counseling must address pre- and/or post-purchase 
topics, as applicable to the Borrower's needs. A certificate of completion of counseling must be dated 
not more than 12 months fromprior to the date of submission of Mortgage Loan applicationApplication. 
For an Applicant who will receive construction assistance from a federally funded Program on or after 
August 1, 2020, homeownership2021, housing counseling must be provided by HUD-certified counselors 
working for agencies participating in HUD's Housing Counseling Program. 

(2) Applicability. 
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(A) Affirmative marketing is required as long as an Administrator of federal funds is accepting 
applicationsApplications or until all dwelling units are sold in the case of single family homeownership 
programs. 

(B) An Administrator that currently has an existing list of Applicants and areis not accepting new 
ApplicantsApplications or establishing a waitlist areis not required to affirmatively market until preparing 
to accept new Applications, but must develop a plan as described in this subsection. EXAMPLE: An 
Administrator has an active HOME Reservation System Participation Agreement with a closed waiting 
list. The Administrator must develop an affirmative marketing plan, but does not have to affirmatively 
market that portion of its Program. The Administrator should serve its waitlist. When the Administrator 
is nearing the bottom of the waitlist it should begin to affirmatively market the program, open up the 
program to new Applicants, finish serving the existing Households on the waitlist, and all new Applicants 
will be held for 21 calendar days, and then selected based on the neutral random selection process as 
described in §20.9(b)(2), relating to Waitlist Policy. 

(C) An Administrator providing assistance in more than one service areaService Area must provide a 
separate plan for each market area in which the housing assistance will be provided. 

(D) Administrator must conduct an analysis of the AFHMP at the close out of the contract or Activity and 
attach it to any subsequent AFHMP submitted for the same program. 
(E(D) Administrators must include the Equal Housing Opportunity logo and slogan on any commercial 
and other media used in marketing outreach. 

(FE) Copies of all outreach and media ads must be kept and made available to the Department upon 
request. 

(e) HomebuyerMobility Counseling. An Administrator offering homeownership or rental assistance that 
allows the Household to relocate from their current residence must provide the Household access to 
mobility counseling. For homeownership, mobility counseling may be included in 
homeownershiphousing counseling and education trainings, and must cover the criteria noted in 
paragraphs (1) - (3) of this paragraph. 

(1) Mobility counseling must, at a minimum, include easily understandable information that the 
Household can use in determining areas of opportunity within a service areaService Area, which must at 
minimum include the following: which areas have lower poverty rates, average income information of 
different areas, school ratings, crime statistics, available area services, public transit, and other items the 
Administrator deems appropriate in helping the Household make informed choices when identifying 
housing. 

(2) Mobility counseling may be offered online or in-person, and must be customized for the Household. 
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(3) An Administrator must collect signed certifications from Applicants acknowledging they have 
received mobility counseling. Certifications may be collected as a standalone form or may be integrated 
into existing program forms. 

(f) Denials. In the case of any Applicant's denial from a program, a letter providing the specific reason for 
the denial must be provided to the Applicant within sevenfourteen calendar days of the denial. 
Administrators must keep a record of all denied Applicants including the basis for denial. Such records 
must be retained for the record retention period described by the Agreement or other sources. 

(g) Notice to Applicants. Administrator must provide Applicants with eligibility criteria, which shall 
include the procedures for requesting a reasonable accommodation to the Administrator's rules, 
policies, practices, and services, including but not limited to, as it relates to the Application process. 

(h) A copy of all Reasonable Accommodation requests and the Administrator's compliant responses to 
such requests, in accordance with §1.204 of this titlePart (relating to Reasonable Accommodations), 
must be kept as stated in §1.409 of this titlePart (relating to Records Retention). 

(i) Provisions Related to Limited English Proficiency. 

(1) Administrator must have a Language Access Plan that ensures persons with Limited English 
Proficiency (LEP) have meaningful access and an equal opportunity to participate in services, activities, 
programs, and other benefits. 

(2) Materials that are critical for ensuring meaningful access to an Administrator's major activities and 
programs, including but not limited to Applications, mortgage loan applicationsApplications, consent 
forms and notices of rights, should be translated for any population considered least likely to apply that 
meets the threshold requirements of Safe Harbor LEP provisions as provided by HUD and published on 
the Department's website. Materials considered critical for ensuring meaningful access should be 
outlined in the Administrator's Language Access Plan. 

(3) The Administrator is required to translate Vital Documents under Safe Harbor guidelines, they must 
include in their Language Access Plan how such translation services will be provided (e.g., whether the 
Administrator will use voluntary or contracted qualified translation services, telephonic services, or will 
identify bilingual staff that will be available to assist Applicants in completing vital documents and/or 
accessing vital services). If the Administrator plans to use bilingual staff in its translation services, contact 
information for bilingual staff members must be provided. 

(4) The Language Access Plan must be submitted to the Department upon request and be available for 
review during monitoring visits. HUD and the Department of Justice have issued requirements to ensure 
meaningful and appropriate access to programs for LEP individuals. 
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(5) Administrators must offer reasonable accommodations information and Fair Housing rights 
information in both English and Spanish, and other languages as required by the inclusion of "least likely 
to apply" groups to reach populations identified as least likely to apply. 

(j) The plans noted in subsections (b)(1) and (d)(1) of this sectionWaitlist Policy and AFHMP, any 
documentation supporting the plans, and any changes made to the plans, must be kept in accordance 
with recordkeeping requirements for the specific Program, and in accordance with 10 TAC §1.409. 

§20.109 Inspection Requirements for Construction Activities 

(a) The inspection requirements in this section are applicable to all construction activities, except for the 
Amy Young Barrier Removal Program, to the extent funded with SHTF. 

(1b) Interim inspections of construction progress are required for a Draw requestRequest. 

(2c) Final inspections are required for all single family construction Activities. The inspection must 
document that the Activity is complete; meets all applicable codes, requirements, zoning ordinances; 
and has no known deficiencies related to health and safety standards. A copy of the final inspection 
report must be provided to the Department and to the Household. 

(A) A copy of the final inspection report must be provided to the Department and to the Household. 
(B) Administrator, or third party code or Qualified Inspector certification of compliance with the 
Minimum Energy Efficiency Requirements for Single Family Construction Activities under 10 TAC Chapter 
21 is required, as applicable. 
(b(d) New construction requirements. 

(1) A Certificate of Occupancy shall be issued prior to final payment for construction, as applicable. In 
instances where the local jurisdiction does not issue a Certificate of Occupancy for the Activity 
undertaken, the Administrator must provide to the Department documentation evidencing that the 
Single Family Housing Unit has passed all required building codes in accordance tocomplies with 
subsection (a)(2c) of this section. 

(2) Applicant must demonstrate compliance with Tex. Gov't Code §2306.514, "Construction 
Requirements for Single Family Affordable Housing," and applicable Program Rules.  

(ce) Reconstruction requirements. 

(1) The initial inspection must identify all substandard conditions listed in TMCS along with any other 
health or safety concerns, unless the unit has been condemned or in the case of a HOME and CSHC 
Activity, the unit to be reconstructed is an MHU. 
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(A) A copy of the initial inspection report must be provided to the Department and to the Household as 
applicable. The initial inspection may be waived if the local building official certifies that the extent of 
the subject property's substandard conditions is beyond repair, or the property has been condemned. 

(B) All substandardSubstandard conditions identified in the initial inspection report shall be addressed 
in the work write-up and cost-estimate inmust provide adequate detail to documentevidence the need 
for reconstruction. 

(2) A Certificate of Occupancy shall be issued prior to final payment for construction, as applicable. In 
instances where the local jurisdiction does not issue a Certificate of Occupancy for the Activity 
undertaken, the Administrator must provide to the Department documentation evidencing that the 
Single Family Housing Unit has passed all required building codes in accordancecomplies with subsection 
(a)(2c) of this section. 

(3) Applicant must demonstrate compliance with Tex. Gov't Code §2306.514, "Construction 
Requirements for Single Family Affordable Housing," and applicable Program Rules. 

(df) Rehabilitation requirements. 

(1(1) Single Family Housing Units that have been condemned by the Municipality, County, or the State 
are not eligible for rehabilitation.  

(2) The initial inspection must identify all substandard conditions listed in TMCS, along with any other 
health and safety concerns. 

(A) A copy of the initial inspection report must be provided to the Department and to the Household. 

(B) All substandard conditions identified in the initial inspection report shall be addressed in the work 
write-up and cost-estimate in adequate detail to ensure that all substandard conditions are properly 
corrected. 

(23) Final inspections must document that all substandard and health and safety issues identified in the 
initial inspection have been corrected. Also, allAll deficient items noted on the final inspection report 
must be corrected prior to approval of the final draw of fundsDraw Request. 

(34) Administrator shall meet the applicable requirements of the TMCS.   Exceptions to specific 
provisions of TMCS requirements may be waived only throughgranted in accordance with the TMCS 
exception request process provided in §20.16 of this chapter (relating to Appeals)..  

(45) Correction of cosmetic issues, such as paint, wall texture, etc., will not be required if acceptable to 
the Program as outlined in the Program Rule, or if utilizing a Self-Help Construction Program. 

(eg) Inspector Requirements. 
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(1) Inspectors hiredselected by the Administrator to verify compliance with this chapter must meet 
Program requirements as outlinedbe certified by the Administrator to have sufficient professional 
certifications, relevant education or experience in the Program Rule, as applicable. 
(2) Within city limitsa field directly related to home inspection, which may include but is not limited to 
installing, servicing, repairing or maintaining the structural, mechanical, plumbing and extraterritorial 
jurisdictions, municipal code inspectors shall conduct all inspections for local code requirements as 
applicableelectrical systems found in Single Family Housing Units. 

(3) For areas not within a city or an extraterritorial jurisdiction, all Qualified (2) Inspectors shall conduct 
inspections using applicable construction standards prescribed by the Department, and utilize 
Department-approved inspection forms and, checklists as applicable, and standards when conducting 
inspections. 

(fh) The Department reserves the right to reject any inspection report if, in its sole and reasonable 
determination, the report does not accurately represent the property conditions or if the inspector does 
not meet Program requirements. All related construction costs in a rejected inspection report may be 
disallowed until the deficiencies are adequately cured. 

(g) A Single Family Housing Unit condemned by a unit of government will not be rehabilitated. 
§20.1110 Survey Requirements 

(a) The Amy Young Barrier Removal Program is excluded from the survey requirements in subsections(b) 
- (d), to the extent funded with SHTFthe Texas HTF. 

(b) When Program funds are used for acquisition or construction, an Improvement Survey is required 
when: 

(1) The rehabilitation project is enlarging the footprint; or 

(2) The Activity is reconstruction, new construction, or acquisition of an existing home. 

(c) If allowed by the Program Rules or NOFA, existing surveys for acquisition only activities may be used 
if the owner certifies that no changes were made to the footprint of any building or structure, or to any 
improvement on the Single Family Housing Unit, and the title company accepts the certification and 
survey. 

(d) The Department reserves the right to determine the survey requirements on a per Activity basis if 
additional survey requirements would, at the sole discretion of the Department, benefit the Activity. 

§20.1211 Insurance and Title Requirements 

(a) The Amy Young Barrier Removal Program is excluded from this section, to the extent funded with 
SHTFthe Texas HTF. 
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(b) Title Insurance Requirements. A "Mortgagee's Title Insurance Policy" is required for all Department 
Mortgage Loans, exclusive of subordinate lien Mortgage Loans for down payment assistance and closing 
costs. 

(1) The title insurance policy shall be issued by an entity that is licensed and in good standing with the 
Texas Department of Insurance. 

(2) The policy must be in the amount of the Mortgage Loan. The mortgagee named shall be: "Texas 
Department of Housing and Community Affairs." 

(3) The policy must include survey deletion coverage. 

(c) Title Reports. 

(1) Title reports are acceptable only for grants when title insurance is not available..    

(2) Title reports must disclose the current ownership, easements, restrictions, and liens relating to the 
property, and include a search for judgements, mortgages or liens, affidavits, deed restrictions, building 
setback and easements, and any other factors which may impair the good and marketable title to the 
property. 

(3) The preliminary title report may not be older than six months from the date of submission of the 
Activity to the Department. 

(d) Builder's Risk. Builder's Risk (non-reporting form only) is required when the Department provides 
construction funds for a Single Family Housing Unit. At the end of the construction period, the binder 
must be endorsed to remove the "pending disbursements" clause. 

(e) Hazard Insurance. If Department funds are provided in an amount that exceeds $20,000, then: 

(1) The Department requires property insurance for fire and extended coverage; 

(2) Homeowner's policies or package policies that provide property and liability coverage are acceptable. 
All risk policies are acceptable; 

(3) The amount of hazard insurance coverage should be no less than 100% of the current insurable value 
of improvements as of the date of Mortgage Loan closing or effective date of the grant agreement; and 

(4) The Department must be named as a loss payee and mortgagee on the hazard insurance policy for 
any Activity receiving a Mortgage Loan from the Department. 

(f) Flood Insurance. Flood insurance must be maintained for all structures located in special flood hazard 
areas as determined by the U.S. Federal Emergency Management Agency (FEMA). 
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(1) A Household may elect to obtain flood insurance even though flood insurance is not required. 
However, the Household may not be coerced or required to obtain flood insurance unless it is required 
in accordance with this section. 

(2) Evidence of insurance, as required in this chapter, must be obtained prior to Mortgage Loan funding. 
A one year insurance policy must be paid. For Amortizing Mortgage Loans, a minimum of two months of 
reserves must be collected at the closing of the Mortgage Loan. The Department must be named as the 
loss payee on the policy. 

§20.1312 Loan, Lien and Mortgage Requirements for Activities 

(a) The term "Borrower" in this section means the Household that is borrowing funds from or through 
the Department for the acquisition, new construction and/or rehabilitation of a Principal Residence. 
(b(a) The fees to be paid by the Department or Borrower upfront or through the closing must be 
reasonable for the service rendered, in accordance with the typical fees paid in the market place for such 
activities and: 

(1) Fees charged by third party Mortgage lenders are limited to the greater of 2% of the Mortgage Loan 
amount or $3,500, including but not limited to origination, loan application, and/or underwriting fees, 
and 

(2) Fees paid to other parties that are supported by an invoice and/or reflected on the Closing Disclosure 
will not be included in the limit in paragraph (1) of this subsection. 

(cb) A Loan made by a third-party lender in conjunction with Mortgage Loan from a federal source must 
be fixed-rate and may not include pre-payment penalties, balloon payments, negative amortization, or 
interest-only periods. 

(dc) Mortgage Loan Underwriting Requirements. The requirements in this paragraphsubsection (c)   shall 
apply to all non-forgivable amortizing Mortgage Loans. 

(1) Debt-to-Income Ratio. The Household's total Debt-to-Income Ratio shall not exceed 45% of Qualifying 
Income (unless otherwise allowed or dictated by a participating lender providing a fixed rate Mortgage 
Loan that is insured or guaranteed by the federal government or a conventional Mortgage Loan that 
adheres to the guidelines set by Fannie Mae and Freddie Mac.) A potential Borrower's spouse who does 
not apply for the Mortgage Loan will be required to execute the information disclosure form(s) and the 
deed of trust as a "non-purchasing" spouse. The "non-purchasing" spouse will not be required to execute 
the note. For credit underwriting purposes all debts and obligations of the primary potential Borrower(s) 
and the "non-purchasing" spouse will be considered in the potential Borrower's total Debt-to-Income 
Ratio. 

(2) Credit Qualifications. 
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(A) Potential Borrowers must have a credit history that indicates reasonable ability and willingness to 
meet debt obligations. In order for the Department to make a reasonable determination, all Borrowers 
must provide a credit release form.(A) The Department may utilize credit reports if lesssubmitted by the 
Administrator that are not more than 90 days old as part of the Mortgage Loan applicationApplication 
or may obtain tri-merge credit reports on all potential Borrowers submitted to the Department for 
approval at the time of Mortgage Loan applicationApplication. In addition to the initial credit report, the 
Department may, at its discretion, obtain one or more additional credit reports before Mortgage Loan 
closing to ensure the potential Borrower still meets Program requirements. Acceptable outstanding debt 
means that all accounts are paid as agreed and are current. 

(B) Unacceptable Credit. Applicants meeting one or more of the following criteria will not be qualified to 
receive a single family Mortgage Program Loan from the Department: 

(i) A credit history reflecting payments on any open consumer, retail and/or installment account (e.g., 
auto loans, signature loans, payday loans, credit cards or any other type of retail and/or installment loan, 
with the exception of a medical account) which have been delinquent for more than 30 days on two or 
more occasions within the last 12 months and must be current for the six months immediately preceding 
the date of the Mortgage Loan applicationApplication; 

(ii) A foreclosure or deed-in-lieu of foreclosure or a potential Borrower in default on a mortgage at the 
time of the short sale any of which had occurred or been completed within the last 24 months prior to 
the date of Mortgage Loan applicationApplication; 

(iii) An outstanding Internal Revenue Service tax lien or any other outstanding tax liens where the 
potential Borrower has not entered into a satisfactory repayment arrangement and been current for at 
least 12 months prior to the date of Mortgage Loan applicationApplication; 

(iv) A court-created or court-affirmed obligation or judgment caused by nonpayment that is outstanding 
at the date of Mortgage Loan applicationApplication or any time prior to closing of the Mortgage Loan; 

(v) Any account (with the exception of a medical account that is delinquent or has been placed for 
collection) that has been placed for "collection," ", profit and loss" or ", charged off", or repossession 
within the last 24 months prior to the date of Mortgage Loan applicationApplication; 

(vi) Any reported delinquency on any government debt at the date of Mortgage Loan 
applicationApplication; 

(vii) A bankruptcy that has been filed within the past 24 months prior to the date of the Mortgage Loan; 
or 
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(viii) Any reported child support payments in arrears unless the potential Borrower has evidence of 
having met satisfactory payment arrangements for at least 12 months prior to the date of the Mortgage 
Loan. 

(C) Mitigation for Unacceptable Credit. The following exceptions will be considered as mitigation to the 
unacceptable credit criteria in subparagraph (B) of this paragraph. (2) of this subsection (c). 

(i) The potential Borrower is a Domestic Farm Laborer and receives a substantial portion of his/her 
income from the production or handling of agriculture or aquacultural products, and has demonstrated 
the ability and willingness to meet debt obligations as determined by the Department. 

(ii) The potential Borrower provides documentation to evidence that the outstanding delinquency or 
unpaid account has been paid or settled or the potential Borrower has entered into a satisfactory 
repayment arrangement or debt management plan and been current for at least 12 consecutive months 
prior to the date of Mortgage Loan. 

(iii) The potential Borrower submits to the Department a written explanation of the cause for the 
previous delinquency, which has since been brought current and is acceptable to the Executive Director 
or his or her designee. 

(iv) Any and all outstanding judgments must be released prior to closing of Mortgaged Loan. 

(v) If a potential Borrower is currently participating in a debt management plan, and the trustee or 
assignee provides a letter to the Department stating they are aware and agree with the potential 
borrower applying for a Mortgage Loan. If a potential Borrower filed a bankruptcy, the bankruptcy must 
have been discharged or dismissed more than 12 months prior to the date of Mortgage Loan 
applicationApplication and the potential Borrower has re-established good credit with at least one 
existing or new active consumer account or credit account that is in good standing with no delinquencies 
for at least 12 months prior to the date of Mortgage Loan applicationApplication. 

(vi) If a Chapter 13 Bankruptcy was filed, a potential Borrower must have satisfactorily made 12 
consecutive payments and obtain court trustee's written approval to enter into Mortgage Loan. 

(D) Liabilities. 

(i) The potential Borrower's liabilities include all revolving charge accounts, real estate loans, alimony, 
child support, installment loans, and all other debts of a continuing nature with more than 10 monthly 
payments remaining. Debts for which the potential borrower is a co-signer will be included in the total 
monthly obligations. For payments with 10 or fewer monthly payments remaining, there shall be no late 
payments within the past 12 months or the debt will be included into the Debt-to-Income Ratio 
calculation. Payments on installment debts which are paid offin full prior to fundingthe date of closing 
are not included for qualification purposes. Payments on all revolving debts (e.g.,, including credit cards, 
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payday loans, lines of credit, unsecured loans), and certain types of installment loans that appear to be 
recurring in naturehave been opened within three months of closing a prior account with the same 
lender will be included in the Debt-to-Income Ratio calculation, even if the potential Borrower intends 
to pay off the accounts, since the potential Borrower can reuse those credit sources, unless the account 
is paid offin full and closed. If the credit report shows aAny revolving account with an outstanding 
balance but no specific minimum payment, the reflected on the credit report and no monthly statement 
showing the required monthly payment must be will include a payment amount calculated as the greater 
of 5% of the outstanding balance or $10. If the potential Borrower provides a copy of the current 
statement reflecting the monthly payment that amount may be used for the Debt-to-Income Ratio 
calculation. 

(ii) if a potential Borrower provides written evidence that a debt will be deferred at least 12 months from 
the date of closing, the debt will not be included in the Debt-to-Income Ratio calculation. Payments on 
any type of loan that have been deferred or have not yet commenced, including student loans and 
accounts in forbearance, will be calculated using 1.5% of the outstanding balance or monthly payment 
reported on the potential Borrower's credit report, whichever is less. Other types of loans with deferred 
payment will be calculated using the monthly payment shown on the potential Borrower's credit report. 
If the credit report does not include a monthly payment for the loan, the monthly payment shown in the 
loan agreement or payment statement will be utilized. 

(E) Non-Traditional Credit and Insufficient Credit. If sufficient credit history is not evidenced based on 
subparagraph (A) of this paragraph, an Applicant must provide three lines of nontraditional credit such 
as utility payments, auto insurance, cell phone payments, child care or other credit, as approved by the 
Department, listed in their name and reflecting no more than one 30 day delinquency on payments due 
to nontraditional creditors within the last 12 months. The Non-Traditional Credit provided must not 
qualify as Unacceptable Credit as specified in subparagraph (B) of this paragraph. 
(F(E) Equal Credit Opportunity Act. The Department and/or the Administrator on behalf of the 
Department will comply with all federal and state laws and regulations relating to the extension of credit, 
including the Equal Credit Opportunity Act (ECOA) (15 U.S.C. 1691 et seq.) and its implementing 
regulation at 12 CFR Part 1002 (Regulation B) when qualifying potential Borrower(s) to receive a single 
family Mortgage Loan from the Department. 

(ed) The Department reserves the right to deny assistance in the event that the senior lien conditions 
are not to the satisfaction of the Department, as outlined in the Program Rules. 

(fe) Lien Position Requirements. 

(1) A Mortgage Loan made by the Department shall be secured by a first lien on the real property if the 
Department's Mortgage Loan is the largest Mortgage Loan secured by the real property; or 
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(2) The Department may accept a Parity Lien position if the original principal amount of the leveraged 
Mortgage Loan is equal to or greater than the Department's Mortgage Loan; or 

(3) The Department may accept a subordinate lien position if the original principal amount of the 
leveraged Mortgage Loan is at least 55% of the combined repayable or amortized loans; however, liens 
related to other subsidized funds provided in the form of grants and non-amortizing Mortgage Loans, 
such as deferred payment or Forgivable Loans, must be subordinate to the Department's payable 
Mortgage Loan. 

(gf) Loan Terms. All Mortgage Loan terms must meet all of the following criteria: 

(1) May not exceed a term of 30 years; 

(2) May not be for a term of less than five years; and 

(3) Interest rate may be as low as 0% as provided in the Program Rules.  

(hg) Loan Assumption. A Mortgage Loan may be assumable if the Department determines the potential 
Borrower assuming the Mortgage Loan is eligible according to the underwriting criteria of this section 
and complies with all Program requirements in effect at the time of the assumption. 

(ih) Cash Assets. An Applicant with unrestricted cash assets in excess of $25,000 must use such excess 
funds towards the acquisition of the property in lieu of loan proceeds. Unrestricted cash assets for this 
purpose are Net Family Assets defined in 24 CFR §5.603. 

(ji) Appraisals. 

(1) An appraisal is required by the Department on each property that is part of an acquisition Activity, 
except for down payment assistance only, prior to closing to determine the current market value. 

(2) The appraisal must conform to the Uniform Standards of Professional Appraisal Practice (USPAP) as 
adopted by the Appraisal Standards Board of the Appraisal Foundation. 

(3) The Appraiser must have an active and current license by the Texas Appraisal Licensing and 
Certification Board. 

(kj) Combined Loan to Value. The Combined Loan to Value ratio of the property may not exceed 100% 
of the cost to acquire the property. The lien amounts of Forgivable Loans shall be included when 
determining the Combined Loan to Value ratio. The cost to acquire the property may exceed the 
appraised value only for an amount not to exceed the closing costs but in no case may result in cash back 
to the Borrower or exceed the limits under subsection (b)(1a) of this section. 

(lk) Escrow Accounts. 
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(1) An escrow account for real estate taxes, hazard and flood insurance premiums, and other related 
costs must be established if: 

(A) The Department holds a first lien Mortgage Loan which is due and payable on a monthly basis to the 
Department; or 

(B) The Department holds a subordinate Mortgage Loan and the first lien lender does not require an 
escrow account, the Department will require an escrow account to be established. 

(2) If an escrow account held by the Department is required under one of the provisions described in this 
subsection, (k), then the following provisions described in subparagraphs (A) - (F) of this paragraph (2) 
of this subsection (k) are applicable: 

(A) The Borrower must contribute monthly payments to cover the anticipated costs, as calculated by the 
Department, of real estate taxes, hazard and flood insurance premiums, and other related costs as 
applicable; 

(B) Escrow reserves shall be calculated based on land and completed improvement values; 

(C) The Department may require up to two months of payment reserves for hazard and/or flood 
insurance, and property taxes to be collected at the time of closing to establish the required amounts in 
the   escrow account; 

(D) In addition, the Department may also require that the property taxes be prorated at the time of 
closing and those funds be deposited with the Department; 

(E) The Borrower will be required to deposit monthly funds to an escrow account withmanaged by the 
Mortgage Loan servicer in order to payfor payment of the taxes and insurance on the property. This will 
ensure that funds are available to pay for the cost of real estate taxes, insurance premiums, and other 
assessments when they come due; 

(F) These funds are included in the Borrower's monthly loan payment to the Department or to the 
Mortgage Loan servicer; and 

(G) The Department will establish and administer the escrow accounts in accordance with the Real Estate 
Settlement and Procedures Act of 1974 (RESPA) under 12 U.S.C. §2601 and its implementing regulations 
at 12 CFR Part 1024 (Regulation X), as applicable. 

(ml) Requirements for Originating Mortgage Loans for the Department. 

(1) Any Administrator or staff member of an Administrator originating Mortgage Loans for the 
Department must be properly licensed and registered as a residential mortgage loan originator in 
accordance with Chapters 157 and 180 of the Texas Finance Code and its implementing regulations at 



Page 32 of 37 

Chapter 81, Part 4 of Title 7 of the TAC, unless exempt from licensure or registration pursuant to the 
applicable state and federal laws and regulations regarding residential mortgage loans. 

(A) The Department reserves the right to reject any Mortgage Loan applicationApplication originated by 
an Administrator or individual that is not properly licensed or registered. 

(B) The Department will not reimburse any expenses related to a Mortgage Loan applicationApplication 
received from an Administrator or individual that is not properly licensed or registered. 

(2) Only Administrators approved by the Department may issue initial mortgage disclosures, including 
the Loan Estimate and other integrated disclosures for Mortgage Loans made by the Department as 
required under RESPA, and its implementing Regulation X, the Dodd Frank Wall Street Reform and 
Consumer Protection Act (Dodd Frank) at 124 Stat.1375, the Truth in Lending Act (TILA) at 15 U.S.C. 
§1601 and its implementing regulations at 12 CFR §1026 (Regulation Z), and any applicable Texas laws, 
statutes, and regulations regarding consumer disclosures for residential mortgage loan transactions. 

(A) The Department reserves the right to reject any application for Mortgage Loan Application and Loan 
Estimate submitted by an Administrator that has not received Department approval because the loan 
product as disclosed is not offered or the Borrower does not qualify for that loan product. 

(B) The Department will not reimburse any expenses related to a Loan Estimate or Application received 
from an Administrator that does not have Department approval. 

(3) Only an Administrator approved by the Department may issue final mortgage disclosures, including 
the Closing Disclosures and other integrated disclosures, for Mortgage Loans made by the Department 
as required under RESPA, --Regulation X, Dodd Frank, TILA, Regulation Z), and any applicable Texas laws, 
statutes, and regulations regarding consumer disclosures for residential mortgage loan transactions. 

(A) The Department reserves the right to reject any Closing Disclosure issued by an Administrator or title 
company without Department approval. 

(B) The Department reserves the right to refuse to fund a Mortgage Loan with a Closing Disclosure that 
does not have Department approval. 

(4) The Department will not allow disbursement of any portion of the Department's Mortgage Loan for 
acquisition until seller delivers to the Borrower a fully executed deed to the property. After execution of 
the deed, the deed must be recorded in the records of the county where the property is located. 

(5) The first monthly mortgage payment upon closing of the Mortgage Loan with monthly scheduled 
payments will be due one full month after the last day of the month in which the Mortgage Loan closed. 
For example, if the Mortgage Loan closed on May 10th or May 30th, the first Mortgage payment will be 
due July 1st. 
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(nm) Principal Residence. Loans are only permitted for potential Borrowers who will occupy the property 
as their Principal Residence. The property must be occupied by the potential Borrower within the later 
of 60 days after Mortgage Loan closing or construction completion of the final Draw of Department funds 
for rehabilitation, whichever occurs last. It must remain the Household's Principal Residence as defined 
in the Mortgage Loan documents or in the case of Forgivable Loans, until the forgiveness period has 
concluded in accordance with the Mortgage documents. 

(on) Life-of-Loan Flood Certifications will be required to monitor for FEMA flood map revisions and 
community participation status changes for the term of the Mortgage Loan. 

(po) Requirements for Subordinating to a Refinanced Loan. The Department may consent to the 
refinancing of the Household's superior third-party lender mortgage and execute a subordination 
agreement when the following conditions are met: 

(1) Borrower is not refinancing into an adjustable rate mortgage; 

(2) Combined loan balances do not exceed 100% of appraised value; 

(3) There is no increase in principal or interest payments, with the exception made for Borrowers 
refinancing from a 30-year term to a shorter loan term; 

(4) The Borrower will not receive any proceeds from the transaction unless it is for overpayment of 
Borrower's costs; 

(5) All lienholders have consented to the refinancing; and 

(6) In the case of Reverse Mortgages insured by the federal government (e.g. Home Equity Conversion 
Mortgage insured by the Federal Housing Administration), all other requirements are met. 

§20.1413 Amendments to Written Agreements and Contracts 

(a) The Department, acting by and through its Executive Director or his/her designee, may authorize, 
execute, and deliver amendments to any written Agreement or Contract that is not a Household 
commitment contract, provided that the requirements of this section are met unless otherwise indicated 
in the Program Rules. 

(1) Time extensions. The Executive Director or his/her designee may grant up to a cumulative 12 months 
extension to the end date of any Contract unless otherwise indicated in the Program Rules. Any 
additional time extension beyond a cumulative 12 months granted by the Executive Director shall include 
a statement by the Executive Director identifying the unusual, non-foreseeable or extenuating 
circumstances justifying the extension. If more than a cumulative 12 months of extension is requested 
and the Department determines there are no unusual, non-foreseeable, or extenuating circumstances, 
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it will be presented to the Board for approval, approval with revisions, or denial of the requested 
extension. 

(2) Award or Contract Reductions. The Department may decrease an award for any good cause including 
but not limited to the request of the Administrator, insufficient eligible costs to support the award, or 
failure to meet deadlines or benchmarks. 

(3) Changes in Household.Households Served. Reductions in Contractual deliverables and the number of 
Households to be served shall require an amendment to the Contract. Increases in Contractual 
deliverables and Households that do not shift funds, or cumulatively shift less than 10% of total award 
or Contract funds, shall be completed through an amendment to the Contract and be approved 
administratively. If such amendment is not approved, the Applicant will have the right to appeal in 
accordance with §1.7 of this titlePart (relating to Appeals Process). 

(4) Increases in Award and Contract Amounts. 

(A) For a specific single family Program's Contract, the Department can award a cumulative increase of 
funds up to 50% of the original award amount. 
(B(A) Requests for increases in funding will be evaluated by the Department on a first-come, first-served 
basis to assess the capacity to manage additional funding, the demonstrated need for additional funding 
and the ability to expend the increase in funding within the Contract periodTerm. 

(CB) The considerations to approve an increase in funding shall include, at a minimum, fund availability, 
and Administrator's ability to continue to meet existing deadlines, benchmarks, and reporting 
requirements. 

(DC) Increases in funds may come from Program funds, Deobligated funds, or Program Income. 

(ED) Qualifying requests will be recommended to the Executive Director or his/her designee for approval. 

(FE) The Board must approve requests for increases in Program funds in excess of the cumulative 
increase threshold established in this subsection25% of the original Contract amount . 

(5) The single family Program DirectorsDivision Director may approve Contract budget amendments that 
meet the requirements of paragraphs (A) - (D) of this subsection if: 
(A) Funds must be available in a budget line item; 
(B) The budget change(s) are less than 10% of the total Contract's budget; 
(C) If units or Activities are desired to be increased, butmove unexpended funds must be shifted from 
one eligible cost category to another budget line item in which units or Activities from that budget line 
itemif the amendment would not have been completed; andimpacted the award of funds 
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(D) The cumulative total of a Contract's budget modifications cannot exceed 10% of the original total 
Contract's budget amount. 
(6) The Division Director may approve other amendments to a Contract or an Agreement, including 
amendments to the Administrator's service areaService Area, benchmarks, or selection of Activities 
administered under a Contract or an Agreement, provided that the amendment would not have 
negatively impacted the priority of Board approved Applications. 

(b) The Department may terminate a Contract in whole or in part if the Administrator does not achieve 
performance benchmarks as outlined in the Program Rule and/or Contract, or for any other reason in 
the Department's reasonable discretion. 

(c) In all instances noted in this section, where an expected Mortgage Loan transaction is involved, 
Mortgage Loan documents will be modified accordingly at the expense of the Administrator/borrower. 

§20.1514 Compliance and Monitoring 

(a) The Department will perform monitoring of single family Program Contracts and Activities in order to 
ensure that applicable requirements of federal laws and regulations, and state laws and rules have been 
met, and to provide Administrators with clear communication regarding the condition and operation of 
these Contracts and Activities so they understand clearly, with a documented record, how they are 
performing in meeting obligations. 

(1) The physical condition of assisted properties and Administrator's documented compliance with 
contractual and Program requirements may be subject to monitoring. 

(2) The Department may contract with an independent third party to monitor an Activity for compliance 
with any conditions imposed by the Department in connection with the award of any Department funds, 
and appropriate state and federal laws. 

(b) If an Administrator has Contracts for more than one single family Program, or other programs through 
the Department or the State, the Department may, at its discretion, coordinate monitoring of those 
programs with monitoring of single family Contracts under this chapter. 

(c) In general, Administrators will be scheduled for monitoring based on federal or state monitoring 
requirements, or a risk assessment process including but not limited to: the number of Contracts 
administered by the Administrator, the amount of funds awarded and expended, the length of time since 
the last monitoring, Findings identified during previous monitoring, issues identified through the 
submission or lack of submission of a Single Audit, complaints, and reports of fraud, waste and/or abuse. 
The risk assessment will also be used to determine which Administrators will have an onsite review, and 
which may have a desk review. 
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(d) The Department will provide an Administrator with written notice of any upcoming onsite or desk 
monitoring review, and such notice will be given to the Administrator by email to the Administrator's 
chief executive officer at the email address most recently provided to the Department by the 
Administrator. In general, a 30 calendar day notice will be provided. However, if a credible complaint of 
fraud is received, the Department reserves the right to conduct unannounced monitoring visits, or 
provide a shorter notice period. If the Department receives a complaint under §1.2 of this titlePart 
(relating to Department Complaint System to the Department), it will follow the procedures outlined 
therein instead of this section. It is the responsibility of the Administrator to maintain current contact 
information with the Department for the organization, key staff members, and governing body in 
accordance with §1.22 of this titlePart (relating to Providing Contact Information to the Department). 

(e) Upon request, an Administrator must make available to the Department all books and records that 
the Department determines are reasonably relevant to the scope of the Department's review, along with 
access to assisted properties. 

(f) Post Monitoring Procedures. After the review, a written monitoring report will be prepared for the 
Administrator describing the monitoring assessment and any corrective actions, if applicable. The 
monitoring report will be emailed to the Administrator. Issues of concern over which there is uncertainty 
or ambiguity may be discussed by the Department with the staff of cognizant agencies overseeing federal 
funding. 

(g) Administrator Response. If there are any Findings and/or Concerns of noncompliance requiring 
corrective action, the Administrator will be provided a 30 day corrective action period, which may be 
extended for good cause. In order to receive an extension, the Administrator must submit a written 
request to the Compliance Division within the corrective action period, stating the basis for good cause 
that the Administrator believes justifies the extension. In general, the Department will approve or deny 
the extension request within three business days. Failure to timely respond to a corrective action notice 
and/or failure to correct all Findings will be taken into consideration if the Administrator applies for 
additional funding and may result in suspension of the Contract, referral to the Enforcement Committee, 
or other action under this titlePart. 

(h) Monitoring Close Out. After completion of the monitoring review, a close out letter will be issued to 
the Administrator. If the Administrator supplies evidence establishing continual compliance that negates 
the Finding of noncompliance, the issue of noncompliance will be rescinded. If the Administrator's 
response satisfies all Findings and Concerns noted in the monitoring letter, the issue of noncompliance 
will be noted as resolved. In some circumstances, the Administrator may be unable to secure 
documentation to resolve a Finding. In those instances, if there are mitigating circumstances, the 
Department may note the Finding is not resolved but may close the issue with no further action required. 
If the Administrator's response does not correct all Findings noted, the close out letter will identify the 
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documentation that must be submitted to correct the issue. Results of monitoring Findings may be 
reported to the EARAC for consideration relating to Previous Participation. 

(i) Options for Review. If, following the submission of corrective action documentation, Compliance staff 
continues to find the Administrator in noncompliance, and the Administrator disagrees, the 
Administrator may request or initiate review of the matter using the following options, where applicable: 

(1) If the issue is related to a federal program requirement or prohibition, Administrators may contact 
an applicable federal program officer for guidance, or request that the Department contact applicable 
federal program officer for guidance without identifying the Administrator. 

(2) If the issue is related to a provision of the Contract or a requirement of the TAC, or a provision of 
UGMS, or TxGMS (as applicable), the Administrator may submit an appeal to the Executive Director 
consistent with §1.7 of this titlePart (relating to Appeals Process). 

(3) An Administrator may request Alternative Dispute Resolution (ADR). An Administrator must send a 
proposal to the Department's Dispute Resolution Coordinator to initiate ADR pursuant to §1.17 of this 
titlePart (relating to Alternative Dispute Resolution). 

(j) If an Administrator does not respond to a monitoring letter or fails to provide acceptable evidence of 
timely compliance after notification of an issue, the matter will be reported to the Department's 
Enforcement Committee for consideration of administrative penalties, full or partial cost 
reimbursement, or suspension. 

(k) An Administrator must provide timely response to corrective action requirements imposed by other 
agencies. Administrator records may be reviewed during the course of monitoring or audit of the 
Department by HUD, the Office of the Inspector General, the State Auditor's Office, or others. If a Finding 
or Concern is identified during the course of a monitoring or audit by another agency, the Administrator 
is required to provide timely action and response within the conditions imposed by that agency's notice. 

§20.1615 Appeals 

Appeal of Department staff decisions or actions will follow requirements in Program Rules and Chapter 
1 of this titlePart (relating to Administration). 
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BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on an order proposing the repeal of 10 TAC Chapter 21, 
Minimum Energy Efficiency Requirements for Single Family Construction Activities, and an order 
proposing new 10 TAC Chapter 21, Minimum Energy Efficiency Requirements for Single Family 
Construction Activities, and directing their publication for public comment in the Texas Register 
 
 

RECOMMENDED ACTION 
 

WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Texas Department of Housing and 
Community Affairs (the Department) is authorized to adopt rules governing the 
administration of the Department and its programs; 
 
WHEREAS, pursuant to Tex. Gov't Code §2306.187, the Department is required to develop 
and adopt rules relating to Minimum Energy Efficiency requirements for new 
construction, reconstruction, and rehabilitation activities for Single Family dwellings;  
 
WHEREAS, the proposed repeal of 10 TAC Chapter 21 and the proposed new 10 TAC 
Chapter 21, Minimum Energy Efficiency Requirements for Single Family Construction 
Activities, are being made to include alternatives when Energy Star-certified 
Manufactured Housing Units are not available and clarify experience requirements for 
inspectors selected by Administrators; and 

WHEREAS, upon Board approval, the proposed new rule will be submitted to the Texas 
Register to be released for public comment which will be accepted from September 17, 
2021, through October 18, 2021. 

NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director and his designees, be and each of them hereby 
are authorized, empowered and directed, for and on behalf of the Department to cause 
the proposed repeal of 10 TAC Chapter 21 and the proposed new 10 TAC Chapter 21, 
regarding Minimum Energy Efficiency Requirements for Single Family Construction 
Activities, in the form presented to this meeting, to be published in the Texas Register for 
public comment and in connection therewith, make such non-substantive technical 
corrections as they may deem necessary to effectuate the foregoing, including the 
preparation of the subchapter specific preambles. 
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BACKGROUND 
 
The purpose of repealing 10 TAC Chapter 21, Minimum Energy Efficiency Requirements for Single Family 
Construction Activities and proposing a new 10 TAC Chapter 21 is to include flexibility for purchase of 
otherwise energy efficient units of manufactured housing when units that have Energy Star certification 
are either not available, or the cost of the units exceeds the resources available and reasonable 
alternatives could be made available.  The proposed rule also clarifies the requirements for providers of 
energy efficiency inspection services selected by Administrators of single family programs.  
 
The Department is repealing and proposing a new chapter instead of amending the existing chapter.  A 
black line version with all changes is attached and will be available on the Department’s website during 
the public comment period. 
 
The Department held a virtual roundtable discussion on July 7, 2021, regarding the Minimum Energy 
Efficiency Requirements for Single Family Construction Activities and other single family rules being 
presented under separate items at this meeting. Comments and suggestions received from the 
roundtable discussions were taken into consideration during the preparation of the proposed rule as 
presented at this meeting. 
 
The blackline proposed rule is attached to indicate to the Board and the public what is being changed.   
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Attachment A: Preamble, including required analysis, for proposed repeal of 10 TAC Chapter 21, 
Minimum Energy Efficiency Requirements for Single Family Construction Activities 
 
The Texas Department of Housing and Community Affairs (the Department) proposes the repeal of 10 
TAC Chapter 21, Minimum Energy Efficiency Requirements for Single Family Construction Activities.  
 
The purpose of the proposed repeal is to eliminate an outdated rule while adopting a new updated rule 
under separate action.  
 
The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  
 
1. Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed 
repeal would be in effect, the proposed repeal does not create or eliminate a government program, but 
relates to the repeal, and simultaneous readoption making changes to existing minimum energy 
efficiency standards for Single Family Programs.  
 
2. The proposed repeal does not require a change in work that would require the creation of new 
employee positions, nor is the proposed repeal significant enough to reduce work load to a degree that 
any existing employee positions are eliminated.  
 
3. The proposed repeal does not require additional future legislative appropriations. 
 
4. The proposed repeal does not result in an increase in fees paid to the Department or a decrease in 
fees paid to the Department. 
 
5. The proposed repeal is not creating a new regulation, except that it is being replaced by a new rule 
simultaneously to provide for revisions. 
 
6. The proposed action will repeal an existing regulation, but is associated with a simultaneous 
readoption making changes to existing minimum energy efficiency standards for Single Family Programs.  
 
7. The proposed repeal will not increase or decrease the number of individuals subject to the rule’s 
applicability. 
 
8. The proposed repeal will not negatively or positively affect the state’s economy. 
 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002.  
The Department has evaluated this proposed repeal and determined that the proposed repeal will not 
create an economic effect on small or micro-businesses or rural communities. 
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c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed repeal does 
not contemplate or authorize a taking by the Department; therefore, no Takings Impact Assessment is 
required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
The Department has evaluated the proposed repeal as to its possible effects on local economies and has 
determined that for the first five years the proposed repeal would be in effect there would be no 
economic effect on local employment; therefore, no local employment impact statement is required to 
be prepared for the rule.  
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).  Mr. Wilkinson has also 
determined that, for each year of the first five years the proposed repeal is in effect, the public benefit 
anticipated as a result of the repealed section would be an updated and more germane rule. There will 
not be economic costs to individuals required to comply with the repealed section. 
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the proposed repeal is in effect, enforcing or administering the repeal 
does not have any foreseeable implications related to costs or revenues of the state or local 
governments.  
 
REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the proposed repealed section. Written comments may be 
submitted to the Texas Department of Housing and Community Affairs, Attn: Abigail Versyp, Rule 
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or email HOME@tdhca.state.tx.us. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 
 
STATUTORY AUTHORITY. The proposed repeal is made pursuant to Tex. Gov't Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed repealed sections 
affect no other code, article, or statute. 
 
CHAPTER 21  MINIMUM ENERGY EFFICIENCY REQUIREMENTS FOR SINGLE FAMILY CONSTRUCTION 
ACTIVITIES 
§21.1 Purpose 
§21.2 General Requirements 
§21.3 Definitions 
§21.4 New Construction and Reconstruction Activities 
§21.5 Manufactured Housing Unit Activities 
§21.6 Rehabilitation Activities 
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Attachment B: Preamble for proposed new 10 TAC Chapter 21, Minimum Energy Efficiency 
Requirements for Single Family Construction Activities 
 
The Texas Department of Housing and Community Affairs (the Department) proposes new 10 TAC 
Chapter 21, Minimum Energy Efficiency Requirements for Single Family Construction Activities. The 
purpose of the proposed new sections is to implement a more germane rule and provide flexibility in the 
event of limited supply of EnergyStar Certified Manufactured Housing Units.  
 
Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it was determined 
that no costs are associated with this action, and therefore no costs warrant being offset. 
The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  
Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed new 
rule would be in effect: 
 
1.  The proposed rule does not create or eliminate a government program, but relates to the readoption 
of this rule which makes changes to minimum energy efficiency requirements for the Department’s 
Single Family Programs.  
2. The proposed new rule does not require a change in work that would require the creation of new 
employee positions, nor are the rule changes significant enough to reduce work load to a degree that 
eliminates any existing employee positions.  
3. The proposed rule changes do not require additional future legislative appropriations. 
4. The proposed rule changes will not result in an increase in fees paid to the Department or a decrease 
in fees paid to the Department.  
5. The proposed rule is not creating a new regulation, except that it is replacing a rule being repealed 
simultaneously to provide for revisions. 
6. The proposed rule will not expand or repeal an existing regulation. 
7. The proposed rule will not increase or decrease the number of individuals subject to the rule’s 
applicability. 
8. The proposed rule will not negatively or positively affect the state’s economy.  
 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002. The Department, in drafting this 
proposed rule, has attempted to reduce any adverse economic effect on small or micro-business or rural 
communities while remaining consistent with the statutory requirements of Tex. Gov’t Code §2306.111. 
 
1.  The Department has evaluated this rule and determined that none of the adverse effect strategies 
outlined in Tex. Gov’t Code §2006.002(b) are applicable.  
 
2. There are approximately 60 rural communities currently participating in construction activities under 
Single Family Programs that are subject to the proposed rule for which no economic impact of the rule 
is projected during the first year the rule is in effect.  
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3. The Department has determined that because the rule serves to implement a more germane rule and 
provide flexibility in the event of limited supply of EnergyStar Certified Manufactured Housing Units, and 
does not establish new requirements for which there would be an associated cost, there will be no 
economic effect on small or micro-businesses or rural communities 
 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed rule does 
not contemplate or authorize a taking by the Department; therefore, no Takings Impact Assessment is 
required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
The Department has evaluated the rule as to its possible effects on local economies and has determined 
that for the first five years the rule will be in effect the proposed rule has no economic effect on local 
employment because the proposed rule provides flexibility in the event of limited supply of EnergyStar 
Certified Manufactured Housing Units, and does not establish new requirements or activities that may 
positively or negatively impact local economies. 
Tex. Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the probable 
effect of the rule on employment in each geographic region affected by this rule…” Considering that 
participation in the Department’s Single Family Programs is at the discretion of the local government or 
other eligible subrecipients, there are no “probable” effects of the new rule on particular geographic 
regions. 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). Mr. Wilkinson has also 
determined that, for each year of the first five years the new section is in effect, the public benefit 
anticipated as a result of the new section will be a more germane rule that provides flexibility in the 
event of limited supply of EnergyStar Certified Manufactured Housing Units. There will not be any 
economic cost to any individuals required to comply with the new section because the processes 
described by the rule have already been in place through the rule found at this section being repealed. 
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the new section is in effect, enforcing or administering the new section 
does not have any foreseeable implications related to costs or revenues of the state or local governments 
because the rule updates and clarifies existing requirements and does not impose new requirements.  
 
REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the new proposed section. Written comments may be submitted 
to the Texas Department of Housing and Community Affairs, Attn: Abigail Versyp, Rule Comments, P.O. 
Box 13941, Austin, Texas 8711-3941, by fax to (512) 475-0220, or email abigail.versyp@tdhca.state.tx.us. 
ALL COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 
 
STATUTORY AUTHORITY. The new sections are proposed pursuant to Tex. Gov't Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed new sections affect 
no other code, article, or statute. 
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CHAPTER 21  MINIMUM ENERGY EFFICIENCY REQUIREMENTS FOR SINGLE FAMILY CONSTRUCTION 
ACTIVITIES 
 
§21.1 Purpose 
(a) Tex. Gov't Code, §2306.187 requires that the Department develop and adopt rules relating to 
Minimum Energy Efficiency requirements for new construction, reconstruction, and rehabilitation 
activities in Single Family Programs. 
 
(b) This chapter describes the Minimum Energy Efficiency Requirements for all single family construction 
activities, which includes the Department's HOME Investments Partnership Program (HOME), Texas 
Housing Trust Fund (Texas HTF), Neighborhood Stabilization Program (NSP), Office of Colonia Initiatives 
(OCI) Programs, and other single family programsPrograms as developed by the Department. 
 
§21.2 General Requirements 
Unless otherwise noted, this chapter only applies to single family programsPrograms. Program rules may 
impose additional requirements related to any provision of this chapter. Elements of local residential 
building codes that require a greater degree of energy efficiency than this chapter, in part or in whole, 
shall also be followed. 
 
§21.3 Definitions 
 
(a) Any capitalized terms that are defined in Tex. Gov't Code, § Chapter 2306, and Chapter 1 of this 
titlePart (relating to Administration), Chapter 2 of this titlePart (relating to Enforcement), Chapter 20 of 
this titlePart (relating to Single Family Programs Umbrella Rule), or other applicable Department Program 
Rule, have, when capitalized, the meanings ascribed to them therein. 
 
(b) The following words and terms, when used in this chapter, shall have the following meanings unless 
the context or the Notice of Funding Availability (NOFA) indicates otherwise. 
 
(1) ENERGY STAR Certified Appliances, Equipment, and Products--Labeled appliances, equipment, and 
products that are independently certified to save energy without sacrificing features or functionality, 
meeting the US EPA's specifications for energy efficiency and performance. 
 
(2) ENERGY STAR Certified Home--A new construction home that has earned the ENERGY STAR label and 
has undergone a process of inspections, testing, and verification to meet requirements set forth by the 
US EPA. 
 
(3) ENERGY STAR Certified Manufactured Housing Unit--A manufactured home that has been designed, 
produced and installed by the home manufacturer to meet ENERGY STAR requirements for energy 
efficiency. 
 
(4) RESNET--Residential Energy Services Network. RESNET is an independent, nonprofit organization 
established in 1995 to help homeowners reduce the cost of their utility bills by making their homes more 
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energy efficient. RESNET-certified Home Energy Systems Raters are required to inspect, test, and verify 
homes for ENERGY STAR certification. 
 
(5) WaterSense Labeled Fixtures--Labeled products that are backed by independent, third-party testing 
and certification, meeting the US EPA's specifications for water efficiency and performance. 
 
(6) US EPA--United States Environmental Protection Agency. 
 
§21.4 New Construction and Reconstruction Activities 
 
(a) Single family residential dwellings, as defined in §388.002 of the Texas Health and Safety Code, that 
are newly constructed or reconstructed shall comply with §388 of the Health and Safety Code (Texas 
Building Energy Performance Standards). 
 
(b) Effective September 1, 2016, the Texas State Energy Conservation Office adopted the 2015 
International Residential Code (Chapter 11) as the state-mandated energy code for all residential 
construction, which includes one- and two-family residences of three stories or less above grade. 
 
§21.5 Manufactured Housing Unit Activities 
 
(a) All Manufactured Housing Units installed as replacement for sub-standard housing shall be ENERGY 
STAR certified.; or  
 
(b) In cases where the type of product is not ENERGY STAR, or if ENERGY STAR products are not 
reasonably available due to supply shortages or cost limitations, Administrators may select the highest 
rated product available, so long as the product delivers at least 10% energy savings in comparison to 
products meeting the minimum code.  
 
§21.6 Rehabilitation Activities 
 
(a) All Rehabilitation activities shall comply with this chapter. 
 
(b) Certifications of compliance with this cChapter shall be conducted by the Administrator or a code or 
other Qualified Inspectorqualified inspector for release of final payment from the Department as outlined 
in the Program Rule.  Inspectors selected by the Administrator to verify compliance with this chapter 
must be certified by the Administrator to have sufficient professional certifications, relevant education 
or experience in a field directly related to home inspection, which may include but is not limited to 
installing, servicing, repairing or maintaining the structural, mechanical, plumbing, and electrical systems 
found in Single Family Housing Units. 
 
(c) If the proposed scope of work or the awarded construction contract for the Rehabilitation of an 
existing single family residential unit includes an item described in paragraphs (1) - (10) of this 
subsection, the specific requirement so noted in paragraphs (1) - (10) shall apply: 
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(1) Replacement or installation of central heating and cooling equipment and appliances shall be 
installed in accordance with the manufacturer's instructions and the requirements of Chapter 14 of the 
2015 International Residential Code; 

 
(2) Replacement or installation of duct systems serving heating, cooling and ventilation equipment shall 
be installed in accordance with the provisions of Chapter 16 of the 2015 International Residential Code; 
 
(3) If central heating and cooling equipment is replaced or installed, attic insulation shall be installed or 
increased according to Chapter 11, Figure N1102.1.2 of the 2015 International Residential Code, 
including insulation covering the top plates of exterior walls. Eave baffles and access hatches shall be 
installed as specified in Chapter 11, Sections N1102.2.3- N1102.2.4 of the 2015 International Residential 
Code. 
 
(4) If ductless heating and cooling systems (also known as mini-split, multi-split or variable refrigerant 
flow (VRF) heat pump systems) are replaced or installed, they shall be ENERGY STAR certified; 
 
(5) If exhaust fans are replaced or installed in bathrooms or kitchens, they shall be ENERGY STAR certified 
and installed in accordance with Chapter 15 of the 2015 International Residential Code; 
 
(6) If windows are installed, they shall be ENERGY STAR certified windows, meeting the U-factor and 
Solar Heat Gain Coefficient for the climate zone of the dwelling as identified in Chapter 11, Table 
N1102.1.2 of the 2015 International Residential Code; 
 
(7) If doors are installed, they shall be ENERGY STAR certified doors; 
 
(8) Electrical fixtures, equipment and appliances that are replaced or installed, where applicable, shall 
be ENERGY STAR certified products; 
 
(9) Plumbing fixtures that are replaced or installed, where applicable, shall be WaterSense labeled 
products; and 
 
(10) Domestic water heaters, storage and tankless, when replaced or installed, shall meet the Federal 
Energy Conservation Standards required by 10 CFR §430.32, as they may be revised from time to time. 
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BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on an order proposing the repeal of 10 TAC Chapter 24, 
Texas Bootstrap Loan Program Rule, and an order proposing new 10 TAC Chapter 24, Texas Bootstrap 
Loan Program Rule, and directing their publication for public comment in the Texas Register 
 

RECOMMENDED ACTION 
 

WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Texas Department of Housing and 
Community Affairs (the Department) is authorized to adopt rules governing the 
administration of the Department and its programs; and 
 
WHEREAS, pursuant to Tex. Gov't Code §2306.752, the Department is required to 
establish, operate, monitor, and fund an Owner-Builder Loan Program to enable Owner- 
Builders to purchase or refinance real property on which to build new residential housing 
or improve existing residential housing, and the Texas Bootstrap Loan Program fulfills this 
statutory requirement;  
 
WHEREAS, the proposed new 10 TAC Chapter 24, Texas Bootstrap Loan Program Rule, 
further clarifies program administration and Administrator certification requirements, 
and improves readability and consistency throughout with the re-ordering of phrases and 
updating of terms; and 

WHEREAS, upon Board approval, the proposed new rule will be submitted to the Texas 
Register to be published for public comment, which will be accepted from September 17, 
2021, through October 18, 2021. 

NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director and his designees, be and each of them hereby 
are authorized, empowered and directed, for and on behalf of the Department to cause 
the proposed repeal of 10 TAC Chapter 24 and proposed new 10 TAC Chapter 24, 
regarding the Texas Bootstrap Loan Program, in the form presented to this meeting, to 
be published in the Texas Register for public comment and in connection therewith, make 
such non-substantive technical corrections as they may deem necessary to effectuate the 
foregoing, including the preparation of the subchapter specific preambles. 
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BACKGROUND 
 
The purpose of repealing 10 TAC Chapter 24, Texas Bootstrap Loan Program Rule and proposing a new 
10 TAC Chapter 24, is to update and clarify current definitions, align terminology with defined terms in 
the Single Family Umbrella Rule, remove rules that are duplicated either in this Chapter, or in 10 TAC 
Chapter 20, and refine the Administrator certification process. Changes are proposed for most sections 
in the Chapter; therefore, the Department proposes repeal and replacement instead of amending the 
existing chapter. Staff has summarized the significant changes proposed to the Texas Bootstrap Loan 
Program Rule below. A blackline version with all changes is attached and will be available on the 
Department’s website during the public comment period. 
 
The Department held a virtual roundtable discussion on July 7, 2021, regarding the Texas Bootstrap Loan 
Program Rule and other single family rules being presented under separate items at this meeting. 
Comments and suggestions received from the roundtable discussions were taken into consideration 
during the preparation of the proposed Texas Bootstrap Loan Program Rule as presented at this meeting. 
 
The blackline proposed rule is attached to indicate to the Board and the public what is being changed. 
The significant updates proposed to 10 TAC Chapter 24 are: 
 

• Definitions for New Construction, Rehabilitation, and Very Low Income are added; outdated, 
duplicative, or unutilized definitions are removed; 

• Conforming change to common use of the defined term “Administrator” incorporated 
throughout; 

• Rules duplicated in 10 TAC Chapter 20 struck throughout; 
• Contents of §24.11, Types of Funding Transactions are moved to §24.5, Program Activities; 
• Allows for initial title commitments to be 90 days old as of the date of submission rather than 30 

days old, and clarifies that an updated commitment is required prior to closing; and 
• Clarifies requirements for Administrator certification.  
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Attachment A: Preamble, including required analysis, for proposed repeal of 10 TAC Chapter 24, Texas 
Bootstrap Loan Program Rule 

The Texas Department of Housing and Community Affairs (the Department) proposes the repeal of 10 
TAC Chapter 24, Texas Bootstrap Loan Program Rule. The purpose of the proposed repeal is to eliminate 
an outdated rule while adopting a new updated rule under separate action.  

The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  

1. Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed 
repeal would be in effect, the proposed repeal does not create or eliminate a government program, but 
relates to the repeal, and simultaneous readoption making changes to an existing activity, administration 
of the Texas Bootstrap Loan Program.  

2. The proposed repeal does not require a change in work that would require the creation of new 
employee positions, nor is the proposed repeal significant enough to reduce work load to a degree that 
any existing employee positions are eliminated.  

3. The proposed repeal does not require additional future legislative appropriations. 

4. The proposed repeal does not result in an increase in fees paid to the Department, nor a decrease in 
fees paid to the Department. 

 5. The proposed repeal is not creating a new regulation, except that it is being replaced by a new rule 
simultaneously to provide for revisions. 

6. The proposed action will repeal an existing regulation, but is associated with a simultaneous 
readoption making changes to an existing activity, the administration of the Texas Bootstrap Loan 
Program. 

7. The proposed repeal will not increase or decrease the number of individuals subject to the rule’s 
applicability. 

8. The proposed repeal will not negatively or positively affect the state’s economy. 

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002.  

The Department has evaluated this proposed repeal and determined that the proposed repeal will not 
create an economic effect on small or micro-businesses or rural communities. 
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c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed repeal does 
not contemplate nor authorize a taking by the Department; therefore, no Takings Impact Assessment is 
required.  

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 

The Department has evaluated the proposed repeal as to its possible effects on local economies and has 
determined that for the first five years the proposed repeal would be in effect there would be no 
economic effect on local employment; therefore, no local employment impact statement is required to 
be prepared for the rule.  

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).   Mr. Wilkinson has also 
determined that, for each year of the first five years the proposed repeal is in effect, the public benefit 
anticipated as a result of the repealed section would be an updated and more germane rule. There will 
not be economic costs to individuals required to comply with the repealed section. 

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the proposed repeal is in effect, enforcing or administering the repeal 
does not have any foreseeable implications related to costs or revenues of the state or local 
governments.  

REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the proposed repealed section. Written comments may be 
submitted to the Texas Department of Housing and Community Affairs, Attn: Abigail Versyp, Rule 
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or email HOME@tdhca.state.tx.us. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 

STATUTORY AUTHORITY. The proposed repeal is made pursuant to Tex. Gov't Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed repealed sections 
affect no other code, article, or statute. 

10 TAC Chapter 24, Texas Bootstrap Loan Program Rule  
§24.1 Purpose 
§24.2 Definitions 
§24.3 Allocation of Funds 
§24.4 Administrator Requirements 
§24.5 Program Activities 
§24.6 Prohibited Fees 
§24.7 Distribution of Funds 
§24.8 Criteria for Funding and Reservations 
§24.9 Program Administration 
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§24.10 Owner-Builder Qualifications 
§24.11 Property Guidelines and Related Issues 
§24.12 Administrator Certification 
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Attachment B: Preamble for proposed new 10 TAC Chapter 24, Texas Bootstrap Loan Program Rule  

The Texas Department of Housing and Community Affairs (the Department) proposes new 10 TAC 
Chapter 24, Texas Bootstrap Loan Program Rule. The purpose of the proposed new sections is to 
implement a more germane rule and better align administration to state requirements.  

Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it was determined 
that no costs are associated with this action, and therefore no costs warrant being offset. 

The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  

Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed new 
rule would be in effect: 

1.   The proposed rule does not create or eliminate a government program, but relates to the readoption 
of this rule which makes changes to administration of the Texas Bootstrap Loan Program  

2. The proposed new rule does not require a change in work that would require the creation of new 
employee positions, nor are the rule changes significant enough to reduce work load to a degree that 
eliminates any existing employee positions.  

3. The proposed rule changes do not require additional future legislative appropriations. 

4. The proposed rule changes will not result in an increase in fees paid to the Department nor a decrease 
in fees paid to the Department.  

5. The proposed rule is not creating a new regulation, except that it is replacing a rule being repealed 
simultaneously to provide for revisions. 

6. The proposed rule will not expand or repeal an existing regulation. 

7. The proposed rule will not increase or decrease the number of individuals subject to the rule’s 
applicability. 

8. The proposed rule will not negatively or positively affect the state’s economy.  

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002. The Department, in drafting this 
proposed rule, has attempted to reduce any adverse economic effect on small or micro-business or rural 
communities while remaining consistent with the statutory requirements of Tex. Gov’t Code §2306.111. 
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1.   The Department has evaluated this rule and determined that none of the adverse effect strategies 
outlined in Tex. Gov’t Code §2006.002(b) are applicable.  

2. There are approximately 10 rural communities currently participating in the Texas Bootstrap Loan 
Program that are subject to the proposed rule for which no economic impact of the rule is projected 
during the first year the rule is in effect.  

3. The Department has determined that because the rule serves to clarify and update existing 
requirements and does not establish new requirements for which there would be an associated cost, 
there will be no economic effect on small or micro-businesses or rural communities 

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed rule does 
not contemplate nor authorize a taking by the Department; therefore, no Takings Impact Assessment is 
required.  

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 

The Department has evaluated the rule as to its possible effects on local economies and has determined 
that for the first five years the rule will be in effect the proposed rule has no economic effect on local 
employment because the rule serves to clarify and update existing requirements and does not establish 
new requirements or activities that may positively or negatively impact local economies. 

Tex. Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the probable 
effect of the rule on employment in each geographic region affected by this rule…” Considering that 
participation in the Texas Bootstrap Loan Program is at the discretion of the eligible subrecipients, there 
are no “probable” effects of the new rule on particular geographic regions. 

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). Bobby Wilkinson, 
Executive Director, has determined that, for each year of the first five years the new section is in effect, 
the public benefit anticipated as a result of the new section will be a more germane rule that better 
aligns administration to state requirements. There will not be any economic cost to any individuals 
required to comply with the new section because the processes described by the rule have already been 
in place through the rule found at this section being repealed. 

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the new section is in effect, enforcing or administering the new section 
does not have any foreseeable implications related to costs or revenues of the state or local governments 
because the rule updates and clarifies existing requirements and does not impose new requirements.  
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REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the new proposed section. Written comments may be submitted 
to the Texas Department of Housing and Community Affairs, Attn: Abigail Versyp, Rule Comments, P.O. 
Box 13941, Austin, Texas 8711-3941, by fax to (512) 475-0220, or email abigail.versyp@tdhca.state.tx.us. 
ALL COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 

STATUTORY AUTHORITY. The new sections are proposed pursuant to Tex. Gov't Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed new sections affect 
no other code, article, or statute. 

CHAPTER 24  TEXAS BOOTSTRAP LOAN PROGRAM RULE 

§24.1 Purpose 

(a) This chapter clarifies the Texas Bootstrap Loan Program, administered by the Texas Department of 
Housing and Community Affairs (the Department), also known as the Owner-Builder Loan Program. The 
Texas Bootstrap Loan Program provides assistance to income-eligible individuals, families and 
households to purchase or refinance real property, on which to build new residential housing or improve 
existing residential housing. The Program is administered in accordance with Tex. Gov't Code, Chapter 
2306, Subchapter FF, Chapter 1 of this title (relating to Administration), Chapter 2 of this title (relating 
to Enforcement), Chapter 20 of this title (relating to Single Family Programs Umbrella Rule), Chapter 21 
of this title (relating to Minimum Energy Efficiency Requirements for Single Family Construction 
Activities), and Chapter 26 of this title (relating to Texas Housing Trust Fund Rule). 

(b) The Texas Bootstrap Loan Program is a Self-Helpself-help housing construction Program that is 
designed to provide very low-incomeVery Low Income families an opportunity to help themselves attain 
homeownership or repair their existing homes through sweat equity. All under applicable building codes 
and housing standards are adhered to under this Program. 

§24.2 Definitions 

The following words and terms, when used in this chapter, shall have the following meanings, unless the 
context clearly indicates otherwise. Other definitions may be found in Tex. Gov't Code, Chapter 2306, 
Chapter 1 of this title (relating to Administration), Chapter 2 of this title (relating to Enforcement), 
Chapter 20 of this title (relating to Single Family Programs Umbrella Rule), Chapter 21 of this title 
(relating to Minimum Energy Efficiency Requirements for Single Family Construction Activities), and 
Chapter 26 of this title (relating to Texas Housing Trust Fund Rule). 

(1) Capital Recovery Fee--A charge or assessment imposed by a political subdivision against new 
development in order to generate revenue for funding or recouping the costs of capital improvements 
or facility expansions necessitated by and attributable to the new development. The term includes 
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amortized charges, lump-sum charges, contributions in aid of construction, and any other fee that 
functions as described by this definition. 

(2) Loan Origination Agreement--A written agreement, including all amendments thereto between the 
Department and the ParticipantAdministrator that authorizes the ParticipantAdministrator to originate 
certain loans under the Texas Bootstrap Loan Program. 

(3) NOHP--Nonprofit Owner-Builder Housing Provider. 

(3) New Construction--A Single Family Housing Unit that is newly built on a previously vacant lot that will 
be occupied by an Income Eligible Household. 

(4) Owner-Builder--A person, other than a person who owns or operates a construction business and 
who owns or purchases a piece of real property through a warranty deed and deed of trust; or is 
purchasing a piece of real property under a Contract for Deed entered into before January 1, 1999; and 
who undertakes to make improvements to that property. 

(5) Participant--An NOHP or Colonia Self-Help Center that is certified by the Department to participate 
in the Program. 

(6) Program--Texas Bootstrap Loan Program also known as the Owner-Builder Loan Program. 

(7) Self-Help Housing Construction--The Self-Help Housing process enables Owner-Builders to 
Rehabilitate, Reconstruct or construct their own homes, usually working together in groups on other 
eligible Owner-Builder's houses at the same time. Owner-Builders use their own "sweat equity" to 
reduce the cost of their homes. 

(5) Rehabilitation--The improvement, including reconstruction, or modification of an existing Single 
Family Housing Unit through an alteration, addition, or enhancement on the same lot. 

(6) Very Low Income--Household income does not exceed the greater of 60% of the Area Median Family 
Income or 60% of the State Median Family Income, adjusted for Household size, in accordance with the 
current HOME Investment Partnerships Program income limits, as defined by HUD. 

§24.3 Allocation of Funds 

(a) The Department administers all Texas Bootstrap Loan Program funds provided to the Department in 
accordance with Tex. Gov't Code, Chapter 2306, Subchapter FF. 

(b) The Department may make loans for the Texas Bootstrap Loan Program from: 

(1) Available funds in the Texas Housing Trust Fund established under Tex. Gov't Code, §2306.201; or 

(2) Federal block grants that may be used for the purposes of this chapter. 
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(c) Each state fiscal year the Department shall transfer at least $3 million (or another amount if so 
required by Tex. Gov't Code and/or the General Appropriations Act) to the Texas Bootstrap Loan Program 
from money received under federal block grants or from available funds in the Texas Housing Trust Fund. 

(d) The Department may use up to 10% of Program funds available per state fiscal year to enhance the 
ability of tax-exempt organizations described by Tex. Gov't Code, §2306.755(a)), to increase the number 
of such organizations that are able to implement the Program. The Department shall use that available 
revenue to provide financial assistance, technical training and management support. 

§24.4 ParticipantAdministrator Requirements 

(a) Eligible Participants.Administrators. The following organizations or entities are eligible to become 
Participants inAdministrators of the Texas Bootstrap Loan Program: 

(1) Colonia Self Help Centers established under Tex. Gov't Code, Chapter 2306, Subchapter Z; or 

(2) NOHPsNonprofit Organizations certified by the Department pursuant to Tex. Gov't Code, §2306.755. 

(b) Eligibility requirements. The ParticipantAdministrator must enter into a Loan Origination Agreement 
with the Department in order to be eligible to submit an Activity through the Reservation System. The 
ParticipantAdministrator must have the capacity to administer and manage resources as evidenced by 
previous experience of managing state and/or federal programs. 

§24.5 Program Activities 

(a) Texas Bootstrap Loan Program funds may be used to finance affordable housing and promote 
homeownership through acquisition, new construction, reconstructionNew Construction, or 
rehabilitationRehabilitation) of single family residential housing. All eligible organizations that satisfy the 
requirements of this chapterAdministrators may reserve funds by submitting a loan application on behalf 
of an Owner-Builder Applicant for the Texas Bootstrap Loan Program.  

(b) Manufactured Housing Units are not eligible housing types for the Texas Bootstrap Loan Program. 

(c) All Bootstrap Program Loans will be evidenced by a promissory note and will be secured by a lien on 
the subject property. The following Activities are permitted by the Department under the Program: 

(1) Purchase Money Loans. All Program funds are used to finance the purchase of a single-family dwelling 
unit and/or a piece of real property. The Department makes a loan to the Owner-Builder and the Owner-
Builder's repayment obligation begins immediately. In certain situations, eligible closing costs may be 
financed by the loan proceeds; 

(2) Residential Construction Loans. This transaction is treated as a purchase money loan and is a one-
time closing with the Owner-Builder. Construction period may be up to 12 months; 
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(3) Interim Construction (Closing with Administrator) Loans. Interim construction is a commercial 
transaction between the Administrator and the Department that is with respect to a specific Owner-
Builder. The construction period may be up to 12 months. Once the construction of the home is 
completed, the closing with the Owner-Builder will take place as a purchase money loan; and 

(4) Purchase of Mortgage Loans. The Department may purchase and take assignments from Mortgage 
lenders of notes and other obligations evidencing loans or interest in loans for purchase money 
transactions as described in paragraph (1) of this section or for residential construction transactions as 
described in paragraph (2) of this section. 

§24.6 Prohibited ActivitiesFees 

The fees described in paragraphs (1) - (8) of this section are prohibited Program expendituresfees and 
may not be charged directly to the Owner-Builder; however, these expensesfees may be charged as an 
allowable costfee by a third party lender or servicer for a Texas Bootstrap loan: 

(1) Payment of delinquent property taxes or related fees or charges on properties to be assisted with 
Texas Bootstrap Loan Program funds; 

(2) Loan origination fees; 

(3) Application fees; 

(4) Discount fees; 

(5) Underwriter fees; 

(6) Loan processing fees; 

(7) Loan servicing fees; and 

(8) Other fees not approved by the Department in writing prior to expenditure. 

§24.7 Distribution of Funds 

(a) Set-Asides. In accordance with Tex. Gov't Code §2306.753(d), at least two-thirds of the dollar amount 
of Program loans made in each fiscal year must be made to Owner-Builders whose real property is 
located in a census tract that has a median household income that is not greater than 75% of the median 
state household income for the most recent year for which statistics are available. 

(b) Balance of State. The remaining one-third of the dollar amount of Program loans made may be made 
to Owner-Builders anywhere in the state. 
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(c) Loan Priority. The Department may allow a Participantan Administrator access to the Reservation 
System 24 hours prior to all other ParticipantsAdministrators for reservations for Owner-Builder 
Applicants that meet the following criteria: 

(1) Annual household income is less than $17,500; or 

(2) Real property is located in a county and/or municipality that agrees in writing to waive the Capital 
Recovery Fees, building permit fee or other fees related to the house(s) to be built with the loan 
proceeds. Owner-Builder Applicant will not receive priority if there are none of the above fees imposed 
by the county and/or municipality or water supply company. 

§24.8 Criteria for Funding and Reservations 

(a) The Department will distribute Program funds in accordance with the Texas Housing Trust Fund 
(SHTFTexas HTF) Plan in effect at the time. The Department will publish an announcement for a NOFA in 
the Texas Register and post the NOFA on the Department's website. The rules referenced in §24.1 of this 
chapterChapter (relating to Purpose) and the NOFA will establish and define the terms, conditions, and 
maximum Reservation amounts allowed per Participant.Administrator. The Department may also set a 
deadline for receiving Reservations and/or Applications. The NOFA will indicate the approximate amount 
of available funds. The Department may increase the amount of funds made available through the NOFA 
from time to time without republishing the NOFA in the Texas Register. Such increases will be reflected 
on the Department's website. 

(b) Any Reservation containing false information will be disqualified. The Department will review and 
process all Reservations in the order received. 

(c) Reservations received by the Department in response to a NOFA will be handled as described in 
paragraphs (1) - (5) of this subsection. 

(1) The Department will accept Reservations until all funds under the NOFA have been committed. The 
Department may limit the eligibility of Reservations in the NOFA. 

(2) Each Reservation will be assigned a "received date" based on the date and time the Reservation was 
entered into the Texas Bootstrap Loan Program Reservation system. Each Reservation will be reviewed 
in accordance with the Program rules. 

(3) Reservations must comply with all applicable Texas Bootstrap Loan Program requirements or 
regulations established in this chapter. Reservations that do not comply with such requirements may be 
disqualified. The ParticipantAdministrator will be notified in writing of any cancelled and/or disqualified 
Reservations. 
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(4) If a Reservation contains deficiencies which, in the determination of the Department, require 
clarification or correction of information submitted at the time of the Reservation, the Department may 
request clarification or correction in the form of a deficiency notice to the Participant.Administrator. If 
the ParticipantAdministrator is unable to cure any deficiencies within 1514 calendar days, the 
Department may decline to fund the Reservation. The Department may provide one 15- 14 calendar -
day extension to the curative deadline outlined in the deficiency notice. 

(5) Prior to issuing an Applicant eligibility letter the Department may decline to fund any Reservation 
entered into the Reservation system if the proposed housing Activities do not, in the Department's sole 
determination, represent a prudent use of the Department's funds. The Department is not obligated to 
proceed with any action pertaining to any Reservation which are entered, and may decide it is in the 
Department's best interest to refrain from committing the funds. If the Department has issued an 
Applicant eligibility letter to the Owner-Builder Applicant, but the Participant and/Administrator or 
Owner-Builder Applicant has not complied with all the Program rules and guidelines, the Department 
may suspend funding until the Participant and/Administrator or Owner-Builder Applicant has satisfied 
all requirements of the Program. 

§24.9 Program Administration 

(a) Pursuant to Tex. Gov't Code §2306.754(b), the Department shall not exceed $45,000 in household 
assistance for any Texas Bootstrap Loan Program loan. If it is not possible for an Owner-Builder to 
purchase necessary real property and build or rehabilitate adequate housing for $45,000, the Owner-
Builder must obtain the additional amounts necessary from other sources, which may include other 
types of Department funds with the exception of other State Housing Trust Funds, excluding Texas HTF. 

(b) The Department shall make loans for Owner-Builder Applicants to enable them to: 

(1) Build new residential housing, including the purchase or refinance of real property, if needed, on 
which to undertake such Activity; or 

(2) Improve existing residential housing, including the purchase or refinance of real property, if needed, 
on which to undertake such Activity. 

(c) Upon approval by the Department, the ParticipantAdministrator shall enter into, execute, and deliver 
to the Department the Loan Origination Agreement. The Department may terminate the Loan 
Origination Agreement in whole or in part if the ParticipantAdministrator has not performed as outlined 
in the Program Rule, NOFA, Loan Origination Agreement, and/or Program Manual. 

(d) If the Owner-Builder Applicant qualifies for the Program, the Department will issue an Applicant 
eligibility letter which reserves up to $45,000 in funds for 12 months from the date of the Applicant 
eligibility letter. The Owner-Builder Applicant will not be required to re-qualify if the Owner-Builder 
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Applicant closes by the expiration date on the Applicant eligibility letter. If an Owner-Builder Applicant 
does not close by the expiration date, the Owner-Builder Applicant must re-qualify for the Program; 
however, the Department may grant an extension of up to 180 days from the expiration date on the 
original Applicant eligibility letter. If the Owner-Builder Applicant fails to close on the loan after the 
extension is granted the Reservation and/or loan will be cancelled. 

(e) Roles and responsibilities for administering the Program Contract. ParticipantsAdministrators are 
required to: 

(1) Qualify potential Owner-Builders for loans; 

(2) Provide Owner-Builder homeownership education classes; 

(3) Supervise and assist Owner-Builders to build and/or Rehabilitate housing; 

(4) Facilitate loans made or purchased by the Department under the Program; and 

(5) Implement and administer the Program on behalf of the Department. 

(f) Loan Servicing Agreement. If the Participant wishes to Administrators may service theProgram loans 
originated on behalf of the Department it.    Administrators servicing Program loans on behalf of the 
Department must obtain prior approval and enter into a Loan Servicing Agreementloan servicing 
agreement with the Department. A Participant's approval to begin Loan servicing loansagreements may 
be reevaluated from time to time and/or to continue servicing loans is may be terminated at the written 
discretion of the Department.  

(g) First Year Consultation Agreement. If the Department notifies the ParticipantAdministrator that an 
Owner-Builder has failed to make a scheduled payment due under the Program loan, or other payments 
due under the Program loan documents, within the first 12 months of funding, the 
ParticipantAdministrator must meet with the Owner-Builder and provide counseling to assist in bringing 
the payments current. After such consultation and in the event that the Department and 
ParticipantAdministrator are not able to bring the Program loan current, the Department in accordance 
with its administrative rules, may apply appropriate graduated sanctions leading up to, but not limited 
to, deobligation of funds and future debarment from participation in the Program. 

(h) Administrative Fee. The ParticipantAdministrator will be granted a 10% administrationadministrative 
fee upon completion of the house and funding of each Mortgage loan.  

(i) Blueprints.Construction Plans. If the activity is new construction, ParticipantNew Construction or 
reconstruction, Administrator must submit a legible copy of the proposed blueprintsconstruction plans 
for approval by the Department prior to the ParticipantAdministrator accepting applications for Owner-
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Builder Applicants. Blueprints must include the construction requirements pursuant to Tex. Gov't Code 
§2306.514, and be prepared and executed by an architect or engineer licensed by the state of Texas. 

(j) Work Write-up. If Participant'sAdministrator's activity is rehabilitation, ParticipantRehabilitation, 
Administrator must adhere to TMCS and submit work write-ups and cost estimationsestimates for 
Department approval prior to construction. 

(k) Loan Program requirementsRequirements. The Department may purchase or originate loans that 
conform to the lending parameters and the specific loan Program requirements as described in 
paragraphs (1) - (76) of this subsection: 

(1) Pursuant to Tex. Gov't Code §2306.754(b), the maximum Texas Bootstrap Loan Program loan amount 
per Household shall not exceed $45,000. If it is not possible for an Owner-Builder to purchase necessary 
real property and build or rehabilitate adequate housing for $45,000, the Owner-Builder must obtain 
the additional amounts necessary from other sources, which may include other types of Department 
funds with the exception of other State Housing Trust Funds; 

(2) Minimum loan amount is $1,000; 

(1) Minimum loan amount is $1,000; 

(2) Loan term may not exceed 30 years; 

(3) Loan term may not exceed 30 years; 

(4) Loan term may not be less than five years; 

(5) (4) Loan must be at zero percent (0% non-%) interest for the entire loan term; 

(65) When refinancing a Contract for Deed, the Department will not disburse any portion of the 
Department's loan until the Owner-Builder receives a deed to the property; and 

(76) Owner-Builder must have resided in Texas for the preceding six months prior to the date of loan 
application. 

(l) Loan Assumption. A Program loan is assumable if the Department determines that the Owner-Builder 
Applicant complies with all Program requirements in effect at the time of the assumption. 

(m) Forgivable Loan. The term for a Forgivable Loan may not exceed 15 years from the date of closing. 

§24.10 Owner-Builder Qualifications  

The Owner-Builder must: 
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(1) Own or be purchasing a piece of real property through with the conveyance of said property 
evidenced by a warranty deed or Contract for Deed; 

(2) Not have an annual household income that exceeds 60% of the greater of the state or local area 
median family incomeBe qualified as determined by HUD's current income table.Very Low Income. 
Eligibility Income iscalculated utilizing the total Household income including all income (salary, tips, 
bonus, overtime, alimony, child support, benefits, etc.) received by the Owner-Builder Applicant, co-
Applicant and/or any other persons living in the home. This income is used to determine whether the 
household income exceeds 60% of the Area Median Family Income or 60% of the State Median Family 
Income, adjusted for Household size, whichever is greater. No income is excluded in this calculation. 

(3) Execute a Self-Help Agreementself-help agreement committing to specify and satisfy one of the 
criteria provided for in subparagraphs (A) - (D) of this paragraph: 

(A) Provide at least 65% of the labor necessary to build or rehabilitate the proposed housing through a 
state-certified ParticipantAdministrator; 

(B) Provide an amount of labor equivalent to 65% in connection with building or rehabilitating housing 
for others through a state-certified ParticipantAdministrator; 

(C) Provide through the noncontract labor of friends, family, or volunteers and through personal labor 
at least 65% of the labor necessary to build or rehabilitate the proposed housing through a state-certified 
ParticipantAdministrator; or 

(D) If due to a documented disability or other limiting circumstances the Owner-Builder cannot provide 
the amount of personal labor otherwise required, provide through the noncontract labor of friends, 
family or volunteers at least 65% of the labor necessary to build or rehabilitate the proposed housing 
through a state-certified ParticipantAdministrator; 

(4) Successfully complete an Owner-Builder homeownership education class prior to loan funding; 

(5) Not have any outstanding judgments and/or liens on the property; and 

(6) The Owner-Builder must occupyOccupy the residence as a Principal Residence within 30 days of the 
end of the construction period or the closing of the loan, whichever is later. If the Owner-Builder fails to 
do so, the Department may declare the loan in default and accelerate the note. Any additional habitable 
structures must be removed from the property prior to closing; however, a portion of the structure may 
be utilized as storage upon the Department's written approval prior to closing. 

§24.11  Types of Funding Transactions 

All Mortgage Loans will be evidenced by a promissory note and will be secured by a lien on the subject 
property. The following transaction types are permitted by the Department under the Program. 
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(1) Purchase Money. All Program funds are used to finance the purchase of a single-family dwelling unit 
and/or a piece of real property. The Department makes a permanent loan to the Owner-Builder and the 
Owner-Builder's repayment obligation begins immediately. In certain situations, eligible closing costs 
may be financed by the loan proceeds. 

(2) Residential Construction. This transaction is treated as a purchase and is a one-time closing with the 
Owner-Builder. Construction period may be up to 12 months. 

 

(3) Interim Construction (Closing with Participant). Interim construction is a commercial transaction 
between the Participant and the Department that is with respect to a specific Owner-Builder. The 
construction period may be up to 12 months. Once the construction of the home is completed, the 
closing with the Owner-Builder will take place as a purchase money transaction. 

(4) Purchase of Mortgage loans. The Department may purchase and take assignments from Mortgage 
lenders of notes and other obligations evidencing loans or interest in loans for purchase money 
transactions as described in paragraph (1) of this section or for residential construction transactions as 
described in paragraph (2) of this section. 

§24.12 Property Guidelines and Related Issues 

(a) A final appraisal is required by the Department on each property prior to loan closing. 

(b) Loan-to-value ratio may not exceed 95% of the appraised value. The lien amounts of Forgivable Loans 
and/or Grants will not be included in the loan-to-value calculation. 

(c) Combined loan-to-value ratio, which will be calculated to include the amounts of Forgivable Loans, 
may not exceed 100% of the appraised value. 

(d) Improvement Surveys are required on each property. 

(e) Category 1A (Texas Society of Professional Surveyors) lot surveys are required for all interim and 
residential construction loans. Upon Department approval a recorded subdivision plat may be used in 
lieu of lot surveys for interim construction loans only. Upon completion of construction an Improvement 
Survey must also be provided. 

(f) Title Commitment.(b) Title Commitment.  

(1) A copy of the preliminary title report including complete legal description and copies of covenants, 
conditions and restrictions, easements, and any supplements thereto is required. The preliminary title 
report should not be more than 30 days old at the time theof submission or funding package is sent to 
the Department, and must list the Department's Loan.not be more than 90 days old.  
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(g) Existing Property. A2) Title commitments must list the Department’s Loan.    

(3) The final title commitment or title report submitted to the Department to draft Loan documents 
should not be more than 30 days old at the time of the submission in order to remain valid and effective 
at the date of the loan closing.   Title commitments older than 90 days are no longer valid and must be 
updated prior to the date of loan closing.  

(c) For acquisition of existing Single Family Housing Unit that will not be rehabilitated, a property 
inspection will be required to be completed by a professionalan inspector licensed by the Texas Real 
Estate Commission for all existing properties. A copy of the inspection report must be submitted and any 
deficiencies listed on the report must be corrected prior to closing. Cosmetic issues such as paint, wall 
texture, etc. may not be required to be corrected if utilizing a Self-Helpself-help construction Program. 
A copy of the inspection report must be provided to the Owner-Builder Applicant and the Department. 
The Participant and/Administrator or the Owner-Builder Applicant will be responsible for the selection 
and/or the fee of the licensed inspector. 

§24.13 Nonprofit Owner-Builder Housing Program12 Administrator Certification 

(a) The term, Applicant, when used in this section, shall mean a Nonprofit Organization that is an NOHP 
or has submitted a request to the Department for certification as an NOHP in order to participate in the 
Texas Bootstrap Loan Program. 

(a) An Administrator must be certified prior to execution of a loan origination agreement or a loan 
servicing agreement.   Administrator certification expires after three years, after which an Administrator 
must apply for recertification. 

(b) Application Procedures for NOHP Initial Certification or NOHP Recertification. An entity requesting 
NOHP. Initial certification or a Participant requesting recertification must submit an Application prior to 
submitting an Application for the Texas Bootstrap Loan Program Reservation system. Initial NOHP 
certification for entities must meet all of the criteria listed in paragraphs (1) - (6subsections (d) - (n) of 
this section. 

(c) Recertification. Recertification for loan origination requires that an Administrator be in good standing 
with the Department.   Submission of the criteria listed subsections (d)-(j) of this subsection. NOHP 
recertification must occur every three years. NOHP recertification section is only required if any changes 
have occurred. Recertification for only the purposes of loan servicing activities will only requirerequires 
that the NOHPAdministrator be in good standing with the Department and that they complete an annual 
recertification to the loan servicing agreement. NOHP recertification for loan origination requires that 
the NOHP be in good standing with the Department; submission of the criteria listed in paragraphs (1) - 
(6) of this subsection is only required if any changes have occurred. 



Page 19 of 21 

(d) An Application for certification or recertification must be submitted in the format required by the 
Department.  

(e) If the Applicant is a Nonprofit Organization, Applicant must demonstrate: 

(1) The entity legal status must satisfy allApplicant is registered and in good standing with Office of the 
criteria in subparagraphs (A) - (E)Secretary of this paragraph: 

(A) Must be organized(State and the State Comptroller's Office as a nonprofit organizationcorporation 
under the Texas Business Code or a nonprofit organization under any other state not-for-profit/nonprofit 
statute as evidenced by charter or Certificate of Formation, or must be a Colonia Self-Help Center; 

(B) Must be registered and in good standing with the Office of the Secretary of State and the State 
Comptroller's Office to do business in the state of Texas; 

(C) No part of the Nonprofit Organization's (2) The net earnings of the Applicant may not inure to the 
benefit of any member, founder, contributor, or individual, as evidenced by charter or Certificate of 
Formation; 

(D) Must have the following 3) The Applicant has been granted 501(c)(3) tax-exempt status and a pending 
application for §501(c)(3) status cannot be used to comply with this requirement; 

(i)by submission of a current letter of determination from the Internal Revenue Service (IRS) under 
§501(c)(3), as a charitable, nonprofit corporation, or as a subordinate organization of a central nonprofit 
corporation under §501(c)(3) of the Internal Revenue Code of 1986, as evidenced by a certificate from 
the IRS dated 1986 or later. The exemption ruling must be effective on the date of the Application and 
must continue to be effective while certified as an NOHP; orAdministrator. 

(ii) classification as a subordinate of a central Nonprofit Organization under the Internal Revenue Code 
§501(c)(3), as evidenced by a current group exemption letter dated 1986 or later; and 

(E) Must(4) The Applicant have among its purposes the provision of decent housing that is affordable to 
low and moderate income people as evidenced by a statement in the organization's charter, Certificate 
of Formation, Resolutions, or Bylaws. 

(2f) The entityApplicant must: 

(A) Conform conform to the United States Generally Accepted Accounting Principles (GAAP) as 
evidenced by a: 

(i) notarized statement by the Executive Director or chief financial officer of the organization in a form 
prescribed by the Department; or or certification from a Certified Public Accountant. 
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(ii) certification from a Certified Public Accountant; and 

(Bg) If the entity will be utilizingApplicant proposes to provide interim or residential construction funds, 
it must provide an audited financial statement for the most recent fiscal year or a signed and dated 
financial statement for the period since last published audit. If the entityApplicant does not have audited 
financial statements or a signed and dated financial statement for the period since last published audit 
must provide a resolution from the Board of Directors that is signed and dated within 6 months from the 
date of applicationApplication and certifies that the accounting procedures used by the organization 
conform to the GAAP. Participants that are certified NOHPs andAdministrators that do not have audited 
financial statements or a signed and dated financial statement for the period since last published audit 
are restricted to only originating permanent loans and will be ineligible for any interim or residential 
construction loans, until the Department has reviewed the most current audited financial statements;. 

(C) Have a demonstratedh) The Applicant must demonstrate capacity of at least one year for carrying 
out Mortgage loanLoan origination and Self-Helpself-help housing construction Activities, as evidenced 
by resumes and/or statements that describe the experience of key staff members who have successfully 
completed projects similar to those to be assisted with Texas Bootstrap Loan Program funds; or 
contract(s) with consultant firms or individuals who have housing experience similar to projects to be 
assisted with Texas Bootstrap Loan Program funds, to train appropriate key staff of the organization. If 
applying for NOHP recertification the organization is in good standing as determined by the Department, 
the organization will not be required to submit any additional information regarding experience. 

(3) Must submit a current roster of all Board of Directors, including names and mailing addresses. 

(4) A local or state government and/or public agency cannot qualify as an NOHP, but may sponsor the 
creation of an NOHP. 

(5i) Religious or Faith-based Organizations (RFOs) may sponsor an NOHPApplicant if the NOHPApplicant 
meets all the requirements of this section. While the governing board of an NOHPApplicant sponsored 
by a religious or a faith-based organization remains subject to all other requirements in this section, the 
religious or faith-based organizationRFO may retain control over appointments to the board. 
Subparagraphs (A) - (C) of this paragraph also applyAdditionally, RFOs must comply with the following: 

(A1) Housing developed must be made available exclusively for the residential use of Program 
beneficiaries, and must be made available to all persons regardless of religious affiliations or beliefs; 

(B2) Texas Bootstrap Loan Program funds may never be used to support any explicitly religious activities 
such as worship, religious instruction, or proselytizing; and 

(C3) Compliance with subparagraphs (Athe above paragraphs (1) and (B) of this paragraph2) must be 
evidenced by the Bylaws, charter or Certificate of Formation. 
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(6) A Colonia Self-Help Center as defined under Tex. Gov't Code, Chapter 2306, Subchapter Z is not 
required to complete the NOHP Certification process as long as it provides a letter from the unit of local 
government demonstrating performance is in good standing. 

(c(j) Program Design. Must The Applicant must have policies for how the Owner-Builders participating 
in its programProgram will meet the 65% sweat equity requirement.self-help requirements.  

(d) Must(k) The Applicant must provide to the Department the number of houses they are proposing to 
build, type of proposed financing structure and construction timelines, to evidence its ability to carry out 
the Program. 

(e) Must(l) The Applicant must provide copies of Program guidelines and homebuyer course curriculum 
to evidence its experience in qualifying potential Owner-Builders and in providing education classes, 
counseling and training. 

(f) Mustm) The Applicant must be in compliance with 10 TAC §1.403, (relating to Single Audit 
Requirements), and 10 TAC §20.98, (relating to Fair Housing, Affirmative Marketing and Reasonable 
Accommodations),) at the time of Application. 

(g) Must(n) The Applicant must be in compliance with any existing Contracts awarded by the Department 
and is subject to the Department's Previous Participation Review process provided for in 10 TAC §1.302 
(relating to Previous Participation Reviews for Department Program Awards Not Covered by §1.301 of 
this Subchapter) and §1.303 (relating to Executive Award and Review Advisory Committee (EARAC)) of 
this title.Part. 
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BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on an order proposing the repeal of 10 TAC Chapter 25, 
Colonia Self-Help Center Rule, and an order proposing new 10 TAC Chapter 25, Colonia Self-Help Center 
Rule, and directing their publication for public comment in the Texas Register 
 

RECOMMENDED ACTION 
 

WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Texas Department of Housing and 
Community Affairs (the Department) is authorized to adopt rules governing the 
administration of the Department and its programs;  
 
WHEREAS, pursuant to Tex. Gov't Code §2306.582, the Department is required to 
establish, operate, monitor, and fund Colonia Self-Help Centers (CSHCs) in El Paso, 
Hidalgo, Starr, and Webb counties, and in Cameron County to serve Cameron and Willacy 
counties;  
 
WHEREAS, in 2001 the Department opened two additional CSHCs in Maverick and Val 
Verde counties, as authorized by Tex. Gov’t Code §2306.582, to address the needs of 
colonias in those counties;  
 
WHEREAS, HB 2893 (87th Regular Session), which adds Nueces County to the listing of 
counties in which TDHCA must establish a Colonia Self-Help Center, and HB 1301 (87th 
Regular Session), which includes additional eligible public service activities, have both 
been passed into law, to be effective September 1, 2021;  

 
WHEREAS, the proposed new 10 TAC Chapter 25, Colonia Self-Help Center Rule updates 
the rule to comply with new statutory requirements regarding the addition of Nueces 
County, increases the programmatic cap on assistance for construction activities, 
updates definitions and clarifies administrative requirements; and 

WHEREAS, upon Board approval, the proposed new rule will be submitted to the Texas 
Register to be released for public comment which will be accepted from September 17, 
2021, through October 18, 2021. 
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NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director and his designees, be and each of them hereby 
are authorized, empowered and directed, for and on behalf of the Department to cause 
the proposed repeal of 10 TAC Chapter 25 and proposed new 10 TAC Chapter 25, 
regarding the Colonia Self Help Center Rule, in the form presented to this meeting, to 
be published in the Texas Register for public comment and in connection therewith, 
make such non-substantive technical corrections as they may deem necessary to 
effectuate the foregoing, including the preparation of the subchapter specific 
preambles. 

 
BACKGROUND 

 
The purpose of repealing 10 TAC Chapter 25, Colonia Self-Help Center Rule, and proposing a new 10 TAC 
Chapter 25, is to update and clarify current definitions, align terminology with defined terms in the Single 
Family Umbrella Rule and federal requirements, include Nueces County as required by HB 2893, include 
new eligible activities as required by HB 1301, and increase program cost limitations for construction 
activities in response to rising costs nationally. Changes are proposed for numerous sections in the 
Chapter; therefore, the Department proposes repeal and replacement instead of amending the existing 
Chapter. Staff has summarized the significant changes proposed to the Colonia Self-Help Center Rule 
below. A blackline version with all changes is attached and will be available on the Department’s website 
during the public comment period. 
 
The Department held a virtual roundtable discussion on July 7, 2021, regarding the Colonia Self-Help 
Center Rule and other single family rules being presented under separate items at this meeting. 
Comments and suggestions received from the roundtable discussions were taken into consideration 
during the preparation of the proposed Texas Bootstrap Loan Program Rule as presented at this meeting. 
 
The blackline proposed rule is attached to indicate to the Board and the public what is being changed. 
The significant updates proposed to 10 TAC Chapter 25 are: 
 

• Nueces County is added to the counties in which a Colonia Self-Help Center must be established; 
• Definitions related to income levels of households served and Rehabilitation are clarified; 

outdated, duplicative, or unutilized definitions are removed; 
• Requirement to comply with Model Subdivision Rules adopted by the county is codified; 
• Requirements related to activities that would trigger relocation or potentially violate the one-

for-one replacement requirements is codified; 
• The cost limitations for construction projects are increased to reflect rising construction costs; 

and  
• Additional public service activities outlined in statutory changes are included as eligible activities.   
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Attachment A: Preamble, including required analysis, for proposed repeal of 10 TAC Chapter 25, Colonia Self-
Help Center Rule 

The Texas Department of Housing and Community Affairs (the Department) proposes the repeal of 10 TAC Chapter 
25, Colonia Self-Help Center Rule. The purpose of the proposed repeal is to eliminate an outdated rule while 
adopting a new updated rule under separate action.  

The Department has analyzed this proposed rulemaking and the analysis is described below for each category of 
analysis performed. 

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  

1. Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed repeal would 
be in effect, the proposed repeal does not create or eliminate a government program, but relates to the repeal, 
and simultaneous readoption making changes to an existing activity, administration of the Colonia Self-Help 
Center Program.  

2. The proposed repeal does not require a change in work that would require the creation of new employee 
positions, nor is the proposed repeal significant enough to reduce work load to a degree that any existing 
employee positions are eliminated.  

3. The proposed repeal does not require additional future legislative appropriations. 

4. The proposed repeal does not result in an increase in fees paid to the Department, nor a decrease in fees paid 
to the Department. 

 5. The proposed repeal is not creating a new regulation, except that it is being replaced by a new rule 
simultaneously to provide for revisions. 

6. The proposed action will repeal an existing regulation, but is associated with a simultaneous readoption making 
changes to an existing activity, the administration of the Colonia Self-Help Center Program. 

7. The proposed repeal will not increase or decrease the number of individuals subject to the rule’s applicability. 

8. The proposed repeal will not negatively or positively affect the state’s economy. 

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND REGULATORY 
FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002.  

The Department has evaluated this proposed repeal and determined that the proposed repeal will not create an 
economic effect on small or micro-businesses or rural communities. 

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed repeal does not 
contemplate or authorize a taking by the Department; therefore, no Takings Impact Assessment is required.  
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d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 

The Department has evaluated the proposed repeal as to its possible effects on local economies and has 
determined that for the first five years the proposed repeal would be in effect there would be no economic effect 
on local employment; therefore, no local employment impact statement is required to be prepared for the rule.  

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). Mr. Wilkinson has also 
determined that, for each year of the first five years the proposed repeal is in effect, the public benefit anticipated 
as a result of the repealed section would be an updated and more germane rule. There will not be economic costs 
to individuals required to comply with the repealed section. 

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that for each 
year of the first five years the proposed repeal is in effect, enforcing or administering the repeal does not have 
any foreseeable implications related to costs or revenues of the state or local governments.  

REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to October 18, 
2021, to receive input on the proposed repealed section. Written comments may be submitted to the Texas 
Department of Housing and Community Affairs, Attn: Abigail Versyp, Rule Comments, P.O. Box 13941, Austin, 
Texas 78711-3941 or email HOME@tdhca.state.tx.us. ALL COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin 
local time, October 18, 2021. 

STATUTORY AUTHORITY. The proposed repeal is made pursuant to Tex. Gov't Code §2306.053, which authorizes 
the Department to adopt rules. Except as described herein the proposed repealed sections affect no other code, 
article, or statute. 

10 TAC Chapter 25, Colonia Self-Help Center Rule 

§25.1  Purpose and Services 
§25.2  Definitions 
§25.3  Eligible and Ineligible Activities 
§25.4  Colonia Self-Help Centers Establishment 
§25.5  Allocation, Deobligation and Termination, and Reobligation 
§25.6  Colonia Self-Help Center Application Requirements 
§25.7  Colonia Residents Advisory Committee Duties and Award of Contracts 
§25.8  Colonia Self-Help Center Contract Operation and Implementation 
§25.9  Administrative Thresholds 
§25.10  Expenditure Thresholds and Closeout Requirements 
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Attachment B: Preamble for proposed new 10 TAC Chapter 25, Colonia Self-Help Center Rule 

The Texas Department of Housing and Community Affairs (the Department) proposes new 10 TAC Chapter 25, 
Colonia Self-Help Center Rule. The purpose of the proposed new sections is to include Nueces County and new 
public service activities as required by statutory changes to Tex. Gov’t Code 2306 adopted by the 87th Texas 
legislature, to implement a more germane rule, and better align administration to federal and state requirements.  

Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it was determined that no 
costs are associated with this action, and therefore no costs warrant being offset. 

The Department has analyzed this proposed rulemaking and the analysis is described below for each category of 
analysis performed. 

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  

Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed new rule would 
be in effect: 

1. The proposed rule does not create or eliminate a government program, but it does extend eligibility of an 
existing program and call for the establishment of a Self-Help Center in Nueces County.  

2. The proposed new rule does not require a change in work that would require the creation of new employee 
positions, nor are the rule changes significant enough to reduce work load to a degree that eliminates any existing 
employee positions.  

3. The proposed rule changes do not require additional future legislative appropriations. 

4. The proposed rule changes will not result in an increase in fees paid to the Department nor a decrease in fees 
paid to the Department.  

5. The proposed rule is not creating a new regulation, except that it is replacing a rule being repealed 
simultaneously to provide for revisions. 

6. The proposed rule can be considered to “expand” the existing regulations because the proposed rule requires 
the establishment of a Colonia Self-Help Center in Nueces County. However, this addition to the rule is necessary 
to ensure compliance with updates to Tex. Gov’t Code 2306 adopted by the 87th Texas legislature.  

7. The proposed rule will increase the number of individuals subject to the rule’s applicability because the rule 
requires the establishment of a Colonia Self-Help Center in Nueces County, which adds individuals in that county’s 
service area as possible beneficiaries of assistance that is subject to the regulations.  

8. The proposed rule will not negatively affect the state’s economy, and may be considered to have a positive 
effect on the state’s economy because the establishment of an additional Colonia Self-Help Center will provide 
public benefit to residents of the county that were previously unserved by the Program.  

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND REGULATORY 
FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002. The Department, in drafting this proposed rule, has 
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attempted to reduce any adverse economic effect on small or micro-business or rural communities while 
remaining consistent with the statutory requirements of Tex. Gov’t Code §2306.111. 

1. The Department has evaluated this rule and determined that none of the adverse effect strategies outlined in 
Tex. Gov’t Code §2006.002(b) are applicable.  

2. There are approximately 8 rural communities currently participating in construction activities under the Colonia 
Self-Help Center that are subject to the proposed rule for which there is no economic impact of the rule during 
the first year the rule is in effect. Although a new Colonia Self-Help Center is being established which would 
provide public benefit to additional persons, the total amount of funding available to all Colonia Self-Help Centers 
is unchanged, and the total number of housing units expected to be constructed is unchanged.  

3. The Department has determined that because a public benefit to residents of Nueces County will be made 
available through the establishment of a Colonia Self-Help Center, there may be a possible positive economic 
effect on small or micro-businesses or rural communities, although the specific impact is not able to be quantified.  

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed rule does not 
contemplate nor authorize a taking by the Department; therefore, no Takings Impact Assessment is required.  

d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 

The Department has evaluated the rule as to its possible effects on local economies and has determined that for 
the first five years the rule will be in effect the proposed rule may provide a possible positive economic effect on 
local employment because job training is a possible activity and because increased funding limitations for 
construction activities may create employment opportunities in the construction sector and supportive 
businesses; however, because the total amount of funding available for the Colonia Self-Help Center Program is 
not increased, there is no way to determine during rulemaking where the positive effects may occur. The impact 
is not able to be quantified for any given community. 

Tex. Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the probable effect of the 
rule on employment in each geographic region affected by this rule…” Considering that participation in the Single 
Family HOME Program is at the discretion of the local government or other eligible subrecipients, there are no 
“probable” effects of the new rule on particular geographic regions. 

e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). Bobby Wilkinson, Executive 
Director, has determined that, for each year of the first five years the new section is in effect, the public benefit 
anticipated as a result of the new section includes adding Nueces County as required by updates to Tex. Gov’t 
Code ch. 2306 adopted by the 87th Texas legislature, implementation of a more germane rule, and better 
alignment to federal and state requirements There will not be any economic cost to any individuals required to 
comply with the new section because the processes described by the rule have already been in place through the 
rule found at this section being repealed. 

f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that for each 
year of the first five years the new section is in effect, enforcing or administering the new section does not have 
any foreseeable implications related to costs or revenues of the state or local governments because the Colonia 
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Self-Help Center Program is a federally funded program, and no increase in the requirement to match federal 
funds is proposed in the rule. 

REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to October 18, 
2021, to receive input on the new proposed section. Written comments may be submitted to the Texas 
Department of Housing and Community Affairs, Attn: Abigail Versyp, Rule Comments, P.O. Box 13941, Austin, 
Texas 8711-3941, by fax to (512) 475-0220, or email abigail.versyp@tdhca.state.tx.us. ALL COMMENTS MUST BE 
RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 

STATUTORY AUTHORITY. The new sections are proposed pursuant to Tex. Gov't Code §2306.053, which authorizes 
the Department to adopt rules. Except as described herein the proposed new sections affect no other code, article, 
or statute. 

CHAPTER 25  COLONIA SELF-HELP CENTER PROGRAM RULE 
 
§25.1 Purpose and Services 
The purpose of this Chapter is to establish the requirements governing the Colonia Self-Help Centers, created 
pursuant to Subchapter Z of Chapter 2306 of the Tex. Gov't Code, Chapter 1 of this TitlePart (relating to 
Administration), Chapter 2 of this TitlePart (relating to Enforcement), Chapter 20 of this TitlePart (relating to Single 
Family Programs Umbrella Rule), Chapter 21 of this TitlePart (relating to Minimum Energy Efficiency 
Requirements), and including the use and administration of all funds provided to the Texas Department of Housing 
and Community Affairs (the Department) by the legislature of the annual Texas Community Development Block 
Grant (CDBG) allocation from the U.S. Department of Housing and Urban Development (HUD). Colonia Self-Help 
Centers are designed to assist individuals and families of low-income and very low-income to finance, refinance, 
construct, improve, or maintain a safe, suitable home and otherwise improve living conditions in the designated 
Colonia service areas or in another area the Department has determined is suitable. 
 
§25.2 Definitions 
 
The following words and terms, when used in this Chapter, shall have the following meanings unless the context 
or the Notice of Funding Availability (NOFA) indicates otherwise. Other definitions may be found in Chapter 2306 
of the Tex. Gov't Code, Chapter 1 of this TitlePart (relating to Administration), Chapter 2 of this TitlePart (relating 
to Enforcement), Chapter 20 of this TitlePart (relating to Single Family Programs Umbrella Rule), and Chapter 21 
of this TitlePart (relating to Minimum Energy Efficiency Requirements). Common definitions used under the CDBG 
Program are incorporated herein by reference. 
 
(1) Beneficiary--A person or family benefiting from the Activities of a Colonia Self-Help Center Contract. 
 
(2) Colonia Resident Advisory Committee (C-RAC)--As established by Tex. Gov't Code §2306.584, advises the 
Department's Governing Board regarding the needs of Colonia residents, appropriate and effective programs that 
are proposed or operated through the CSHCs, and activities that may be undertaken through the CSHCs to better 
serve the needs of Colonia residents. 
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(3) Colonia Self-Help Center (CSHC)--Those centers established by the Department through its authority under 
Tex. Gov't Code §2306.582. 
 
(4) Colonia Self-Help Center Provider--An organization with which the Administrator has an executed Contract to 
administer Colonia Self-Help Center Activities. 
 
(5) Community Action Agency--A political subdivision, combination of political subdivisions, or nonprofit 
organization that qualifies as an eligible entity under 42 U.S.C. §9902. 
 
(6) Contract Budget--An exhibit in the Contract which specifies in detail the Contract funds by budget category, 
which is used in the Draw process. The budget also includes all other funds involved that are necessary to complete 
the Performance Statement specifics of the Contract. 
 
(7) Direct Delivery Costs--Soft costs related to and identified with a specific housing unit. Eligible Direct Delivery 
Costs include: 
(A) Preparation of work write-ups, work specifications, and cost estimates; 
(B) Legal fees, recording fees, architectural, engineering, or professional services required to prepare plans, 
drawings or specifications directly attributable to a particular housing unit; 
(C) Home inspections, inspections for lead-based paint, asbestos, termites, and interim inspections; and 
(D) Other costs as approved in writing by the Department. 
 
(8) Housing Assistance Guidelines (HAG)--The guidelines provided by the Unit of General Local Government that 
outline the process and procedures used to administer and implement the Colonia Self-Help Center Program. 
These guidelines cannot conflict with state statute, program rules, regulations and/or contract requirements. 
 
(9) Implementation Manual--A set of guidelines designed by the Department as an implementation tool for the 
Administrator and/or Colonia Self-Help Center Subawardee that have been awarded Community Development 
Block Grant Funds, which provides terms, regulations, procedures, forms, and attachments. 
 
(10) Income Eligible Household-- 
(A) Low-—Household income households--households whose annual incomes do not exceed 80% of the median 
income of the area as determined by HUD Fair Market Rent Limits;does not exceed the limits established below:  
((B) Very low-income households--households whose annual incomes do not exceed 60% of the median family 
income for the area, as determined by HUD Fair Market Rent Limits; and 
A) Extremely low-income households--householdsLow Income--Households whose annual incomes do not exceed 
30% of the median family income for the areaArea Median Family Income in accordance with the current CDBG 
Program Income Limits, as defined by HUD; 
(B) Low Income--Households whose annual incomes do not exceed 50% of the Area Median Family Income in 
accordance with the current CDBG Program Income Limits, as defined by HUD; and 
(C) Moderate Income--Households whose annual incomes do not exceed 80% of the Area Median Family Income 
in accordance with the current CDBG Program Income Limits, as determineddefined by HUD Fair Market Rent 
Limits.. 
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(11) M Number--a several digit identification number, preceded by the letter "M" and assigned by the Texas Water 
Development Board to colonias that have been identified by the Office of the Attorney General of Texas. 
 
(12) New Construction--A Single Family Housing Unit that is newly built by certified Community Housing 
Development Organizations (CHDOs) or Community Based Development Organizations (CBDOs) on a previously 
vacant lot that will be occupied by an Income Eligible Household. 
 
(13) Performance Statement--An exhibit in the Contract which specifies in detail the scope of work to be 
performed. 
 
(14) Public Service Activities--Activities other than New Construction, Reconstruction, and Rehabilitation activities 
that are provided by a Colonia Self-Help Center to benefit Colonia residents. These include, but are not limited to, 
construction skills classes, solid waste removal, tool lending library, technology classes, home ownership classes 
and technology access. 
(15) Qualified Inspector--An individual that has been certified by the Administrator as having professional 
certifications, relevant education or a minimum of three years' experience in a field directly related to home 
inspection, which may include but is not limited to installing, servicing, repairing or maintaining the structural, 
mechanical, plumbing or electrical systems found in Single Family Housing Units, as evidenced by inspection logs, 
certifications, training courses or other documentation. 
(16 
 
(15) Reconstruction--The demolition and rebuilding of a Single Family Housing Unit on the same lot in substantially 
the same manner. The number of housing units may not be increased or decreased; however, the number of 
rooms may be increased or decreased dependent on the number of Household members living in the Single Family 
Housing Unit at the time of Application. Reconstruction of residential structures also permits replacing an existing 
substandard Manufactured Housing Unit with a new, site-built housing unit or a new ENERGY STAR Certified 
Manufactured Housing Unit. 
(1716) Rehabilitation--The improvement or modification of an existing Single Family Housing Unit that is not a 
Manufactured Housing Unit through an alteration, addition, or enhancement on the same lot. 
(18 
(17) Unit of General Local Government (UGLG)--A city, town, county, or other general purpose political subdivision 
of the state. 
 
§25.3 Eligible and Ineligible Activities 
 
(a) A CSHC may only serve Income Eligible Households in the targeted Colonias by: 
(1) Providing assistance in obtaining Loans or grants to build a home; 
(2) Teaching construction skills necessary to repair or build a home; 
(3) Providing model home plans; 
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(4) Operating a program to rent or provide tools for home construction and improvement for the benefit of 
property owners in Colonias who are building or repairing a residence or installing necessary residential 
infrastructure; 
(5) Assisting to obtain, construct, access, or improve the service and utility infrastructure designed to service 
residences in a Colonia, including potable water, wastewater disposal, drainage, streets, and utilities; 
(6) Surveying or platting residential property that an individual purchased without the benefit of a legal survey, 
plat, or record; 
(7) Providing Housing Counseling related to all applicable single family activities that take place on or after August 
1, 2020, and that satisfies HUD Counseling Requirements in 24 CFR Part 214; 
(8) Applying for Grants and Loans to provide housing and other needed community improvements; 
(9) Providing other services that the CSHC, with the approval of the Department, determines are necessary to 
assist Colonia residents in improving their physical living conditions such as Rehabilitation, Reconstruction, and 
New Construction, including help in obtaining suitable alternative housing outside of a Colonia area; 
(10) Providing assistance in obtaining Loans or grants to enable an Income Eligible Household to acquire fee simple 
title to property that originally was purchased under a Contract for Deed, contract for sale, or other executory 
contract; 
(11) ProvideProviding title-related services for unrecorded Contracts for Deed, clouded titles, property transfers, 
intestate estates, and other title ownership matters; 
(12) Providing access to computers, the internet and computer training; and 
(13) Providing monthly programs to educate Income Eligible Households on their rights and responsibilities as 
property owners.;  
(14) Assisting with measures to secure employment; 
(15) Assisting with establishment or expansion of a small business; 
(16) Assisting with development of professional skills; and  
(17) Education in management of personal finances and achieving financial literacy. 
 
(b) Ineligible Activities. include: 
(1) Rehabilitation (excluding Reconstruction) of an MHU; and  
(2) Any Activity not allowed by the Housing and Community Development Act of 1974 (42 U.S.C. §§5301, et seq.) 
is ineligible for funding..). 
 
(c) A CSHC will only provide grants, financing, or Mortgage Loan services for New Construction, Reconstruction, 
and Rehabilitation of a home in a Colonia that is connected to a Department-approved source of potable water 
and wastewater disposal. 
 
§25.4 Colonia Self-Help Centers Establishment 
 
(a) Pursuant to Section 2306.582 of the Tex. Gov't Code, the Department has established CSHCs in El Paso, Hidalgo, 
Starr, Webb, Cameron (also serves Willacy), El Paso, Hidalgo, Maverick, and Nueces, Starr, Val Verde, and Webb 
Counties. 
 
(b) The Department has designated: 
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(1) Appropriate staff in the Department who are designated to assist the CSHCs in understanding the requirements 
of the Program, provide training, and access CDBG funding to enable the CSHCs to carry out Programs; 
(2) Five Colonias in each service area are to be identified by the UGLG to receive concentrated attention from the 
CSHCs in consultation with the C-RAC; and 
(3) A geographic area for the services provided by each CSHC. 
 
(c) The Department shall make a reasonable effort to secure: 
(1) Contributions, services, facilities, or operating support from the county commissioner's court of the county in 
which a CSHC is located which it serves to support the operation of that CSHC; and 
(2) An adequate level of CDBG funds to provide each CSHC with funds for low interest Mortgage financing, Grants 
for Self-Help Programs, a revolving loan fund for septic tanks, a tool lending program, and other Activities the 
Department determines are necessary. 
 
(d) Consistent with federal rules and regulations, as provided for in the General Appropriations Act, the CSHC in 
El Paso shall provide technology and computer access to residents of targeted colonias. Any CSHC may establish 
a technology center to provide internet access to Colonia residents. 
 
§25.5 Allocation, Deobligation and Termination, and Reobligation 
 
(a) Allocation. 
(1) The Department distributes CSHC funds to UGLGs from the 2.5% set-aside appropriated to the Department 
from the annual CDBG allocation to the state of Texas. 
(2) The Department shall allocate no more than $1 million per CSHC award except as provided by this 
Chapterchapter. If there are insufficient funds available from any specific program year to fully fund an 
Application, the awarded Administrator may accept the amount available at that time and wait for the remaining 
funds to be committed upon the Department's receipt of the CDBG set-aside allocation from the next program 
year. 
(3) A baseline award will first be calculated for a CSHC beginning at $500,000 (or a lesser amount as provided for 
in paragraph (2) of this subsection). The Department will add to the baseline award up to an additional $100,000 
for each Expenditure Threshold that has been met on the current CSHC Contract, as defined in §25.10 of this 
Chapterchapter (relating to Expenditure Thresholds and Closeout Requirements). An additional amount up to 
$100,000 may be added for an accepted Application submitted by the deadline. An Administrator may request 
that the Board add additional funds to a baseline award, despite the failure to meet one or more Expenditure 
Thresholds. To add funds to a CSHC Contract being considered for award, the Board must find that the failure to 
meet each Expenditure Threshold requirement was principally related to factors beyond the control of the 
Administrator. If the Board decides to award these additional funds in whole or in part, it must also determine 
that the award of these funds to the Administrator does not create a substantial risk to the State of recapture of 
CDBG funds by HUD. 
 
(b) Deobligation and Termination. 
(1) At any point in which an Administrator has missed one of the Expenditure Thresholds required in §25.10 of 
this Chapterchapter, the Department will send a notification of possible deobligation. An Administrator will have 
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the opportunity to submit a mitigation plan that outlines how it will bring the Contract back into compliance, and 
how it will ensure that subsequent Expenditure Thresholds can be achieved. If the Department approves the 
mitigation plan, it will take no further action on deobligation at that time. If the Department receives no response, 
or if the mitigation plan is insufficient to be approved by the Department, the Department will send notice to the 
Administrator and the UGLG official to announce the initiation of deobligation proceedings and to identify the 
Administrator's rights under Tex. Gov't Code, Chapter 2105 and 10 TAC §1.411 (relating to Administration of Block 
Grants under Chapter 2105 of the Tex. Gov't Code). Approval of such action will be presented to the Department's 
Board. 
(2) At any point in which the Department has determined that a Contract should be terminated for violation of 
program requirements, the Department will send a notification of possible termination of Contract. A Subrecipient 
will have the opportunity to submit a mitigation plan that outlines how it will bring the Contract back into 
compliance. If the Department approves the mitigation plan, it will take no further action on termination at that 
time. If the Department receives no response, or if the mitigation plan is insufficient to be approved by the 
Department, the Department will send notice to the Administrator and the UGLG official to announce the 
initiation of deobligation proceedings and to identify the Administrator's rights under Tex. Gov't Code, Chapter 
2105 and 10 TAC §1.411 (relating to Administration of Block Grants under Chapter 2105 of the Tex. Gov't Code). 
Approval of such action will be presented to the Department's Board. 
(3) During the time that a deobligation or termination process is pending, the Department may reduce an 
Administrator's Contract by up to 24.99% of the Contract and may publish a Request for Administrators (RFA) to 
identify another UGLG to implement the CSHC Program in the affected service area. No award to a respondent of 
an RFA will be made in an amount greater than 24.99% of the original Administrator's Contract until the process 
provided by Tex. Gov't Code, Chapter 2105 has been completed. Once that process is completed, an Administrator 
awarded a Contract through the RFA may receive up to the maximum award available, subject to funding 
availability. 
 
(c) Reobligation. 
(1) When funds become available from the proceedings of subsection (b) of this section, they will be held for a 
period of at least 90 days while an RFA for the service area is initiated. Unless debarred by HUD or the Department, 
a prior Administrator is not precluded from applying under an RFA for this service area. 
(2) In all cases, funds for a given service area will continue to be allocated to that service area unless no acceptable 
respondents are identified. Only in such cases that no qualified provider can be identified for a given service area 
will funds available for that area be reissued to other CSHC Contracts for other service areas. 
 
§25.6 Colonia Self-Help Center Application Requirements 
 
(a) At least three months prior to the expiration of its current Contract, or when 90% of the funds under the 
current Contract have been expended, whichever comes first, the current Administrator may submit its 
Application to the Department. 
 
(b) If an Application is received from a CSHCThe Department will prioritize funding to CSHCs whose Contracts are 
reaching expiration before funding CSHCs that isare requesting additional funds, at approximately the same time 
that an application is received from a CSHC whose funding for an existing Contract is reaching expiration, the 
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Department will prioritize funds first to ensure continuity to a CSHC whose Contract is reachingthat is not nearing 
expiration. Among all other non-expiring Applications, the Department shall review Applications on a first-come, 
first-served basis. Recommendations for award will be made until all CSHC funds for the current program year and 
deobligated CSHC funds are committed. 
 
(c) Each Application must utilize the Department's forms and documents where applicable, and include: 
(1) Evidence of the submission of the Administrator's current Single Audit, if applicable; 
(2) A Colonia identification form and the M number assigned by the Texas Water Development Board for each 
Colonia to be served, including all required documentation as identified on the form; 
(3) A boundary map for each of the five designated Colonias; 
(4) A description of the method of implementation. For each Colonia to be served by the CSHC, the Administrator 
shall describe the services and Activities to be delivered. 
(5) A proposed Performance Statement which must include the number of Colonia residents estimated to be 
assisted from each Activity, the Activities to be performed (including all Sub-Activities under each budget line 
item), and the corresponding budget; 
(6) A proposed Contract Budget which must adhere to the following limitations: 
(A) The Administration line item may not exceed 15% of the total Contract; 
(B) AtThe Public Services Activities line item must be at least 8% but not more than 10% of the total Contract must 
be used for the Public Service Activities; 
(C) For UGLGs self-administering the Program, Direct Delivery Costs for all New Construction and Reconstruction 
Activities cannot exceed 10% per unit provided by the CSHC Program. Direct Delivery Costs for Rehabilitation are 
limited to 15% per unit provided by the CSHC Program. 
(7) The CSHC's Proposed Housing Assistance Guidelines, which must include an Affirmative Fair Housing Marketing 
Plan as described under Chapter 20 of this titlePart and all program parameters for Rehabilitation, Reconstruction, 
or New Construction; 
(8) Evidence of model subdivision rules adopted by the County; 
(9) Written policies and procedures, as applicable, for: 
(A) Solid waste removal; 
(B) Construction skill classes; 
(C) Homeownership classes; 
(D) Technology access, including any technology hardware inventory purchased with CSHC funds; 
(E) Homeownership assistance; and/or 
(F) Tool lending library, including any library inventory purchased with CSHC funds. All CSHCs are required to 
operate a tool lending library; 
(10) Authorized signatory form and direct deposit authorization; 
(11) UGLG resolution authorizing the submission of the Application and appointing the primary signatory for all 
Contract documents; 
(12) Acquisition report (even if there is no acquisition activity); 
(13) Certification of exemption for HUD funded projects; 
(14) Initial disclosure report for the Texas Department of Agriculture; 
(15) All forms required forms needed for a Previous Participation Review under §1.302 of this titlePart (relating to 
Previous Participation Reviews for Department Program Awards Not Covered by §1.301 of this Subchapter); and 
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(16) All required forms required by §20.98 of this titlePart (relating to Fair Housing, Affirmative Marketing and 
Reasonable Accommodations). 
 
(d) Upon receipt of the Application, the Department will perform an initial review to determine whether the 
Application is complete and that each Activity meets a national objective as required by §104(b)(3) of the Housing 
and Community Development Act of 1974 (42 U.S.C. 5304(b)(3)). 
 
(e) The Department may reduce the funding amount requested in the Application in accordance with subsection 
§25.5(a) of this chapter. Should this occur, the Department shall notify the appropriate Administrator before the 
Application is submitted to C-RAC for review, comments and approval. The Department and the Administrator will 
work together to jointly agree on the performance measures and proposed funding amounts for each Activity. 
 
(f) The Department shall execute a four-year Contract with the Administrator., unless the award is for more than 
the Administrator’s proportional allocation. If the Administrator requirements are completed prior to the end of 
the four-year Contract periodTerm, the Administrator may submit a new Application. Contract extensions may be 
granted for up to six months by the Department. 
 
(g) The Department may decline to fund any Application if the Activities do not, in the Department's sole 
determination, represent a prudent use of CSHC funds. The Department is not obligated to proceed with any 
action pertaining to any Application which is received, and may decide it is in the Department's best interest to 
refrain from pursuing any selection process. 
 
§25.7 Colonia ResidentsResident Advisory Committee Duties and Award of Contracts 
 
(a) The Board shall appoint one committee member to represent each of the counties in which a CSHC is located 
to serve on the C-RAC. The members of the C-RAC shall be selected from lists of candidates submitted to the 
Department by local nonprofit organizations and the Commissioners Court of the county in which a CSHC is 
located. Each committee member: 
(1) Must be a resident of a Colonia in the county the member represents; 
(2) May not be a board member, contractor, or employee of the Administrator; 
(3) May not have any ownership interest in an entity that is awarded a Contract under this Chapterchapter; and 
(4) Must undergo May not be listed on the Department's previous participation reviewfederal   or state suspended 
or debarment list and cannotmust not be in default on any Department obligation. 
 
(b) The C-RAC members' terms will expire every four years. C-RAC members may be reappointed by the Board; 
however, the Board shall review and reappoint members at least once every four years. In the event that a C-RAC 
member is unable to complete the four-year termContract Term, Counties may propose an eligible candidate to 
be appointed by the Board to fulfill the remainder of the term. 
 
(c) The Department may also select to have an alternate member from the list for each county in the event that 
the primary member is unable to attend meetings. 
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(d) The C-RAC shall advise the Board regarding: 
(1) The housing needs of Colonia residents; 
(2) Appropriate and effective programs that are proposed or are operated through the CSHCs; and 
(3) Activities that might be undertaken through the CSHCs to serve the needs of Colonia residents. 
 
(e) The C-RAC shall advise the Office of Colonia initiatives coordinatorInitiatives as provided by §775.005 of the 
Tex. Gov't Code. 
 
(f) Award of Contracts. 
(1) The Department will schedule C-RAC meetings for the review of satisfactorily completed CSHC applications 
from Administrators. The C-RAC shall meet no less than 30 days prior to the board meeting at which the Board is 
scheduled to award a CSHC Contract, and may meet at other times as needed. 
(2) Any Administrator whose Application is being considered at the C-RAC meeting must be present to answer 
questions that C-RAC may have. 
(3) After the C-RAC makes a recommendation on an Application, the recommendation will then proceed through 
the Department's award process. 
 
(g) Reimbursement to C-RAC members for their reasonable travel expenses in the manner provided by §25.9(1) 
of this Chapterchapter (relating to Administrative Thresholds) is allowable and shall be paid by the Administrator 
or Administrators whose Applications were considered at the meeting. 
 
§25.8 Colonia Self-Help Center Contract Operation and Implementation 
 
(a) The Department shall contract with an UGLG for the operation of a CSHC. The UGLG may subaward the activity 
to a Nonprofit Organization, Community Action Agency, or Housing Authority that has demonstrated the ability 
to carry out all or part of the functions of a CSHC.   The UGLG must perform the requirements of a pass-through 
entity, as further described in 2 CFR §200.332 and TxGMS. 
 
(b) The Administrator is required to complete an environmental review in accordance with 24 CFR Part 58, and 
receive the Authority to Use Grant Funds from the Department before: 
(1) Any commitment of CDBG funds (i.e., execution of a legally binding Agreement and expenditure of CDBG funds) 
for Activities other than those that are specifically exempt from environmental review; and 
(2) Any commitment of non-CDBG funds associated with the scope of work in the Contract that would have an 
adverse environmental impact (i.e., demolition, excavating, etc.) or limit the choice of alternatives (i.e., acquisition 
of real property, Rehabilitation of buildings or structures, etc.). 
 
(c) Request for Payments. The Administrator shall submit a properly completed request for reimbursement, as 
specified by the Department, at a minimum on a quarterly basis; however, the Department reserves the right to 
request more frequent reimbursement requests as it deems appropriate. The Department shall determine the 
reasonableness of each amount requested and shall not make disbursement of any such payment request until 
the Department has reviewed and approved such request. Payments under the Contract are contingent upon the 
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Administrator's full and satisfactory performance of its obligations under the Contract. The Department may 
reduce a request for payment if documentation is insufficient or the performance is unsatisfactory. 
(1) $2,500 is the minimum amount for a Draw to be processed, unless it is the final Draw request. If an 
Administrator fails to submit a draw for 12 consecutive months the Contract may be subject to termination for 
failure to meet the Contract obligations. 
(2) Draw requests will be reviewed to comply with all applicable laws, rules and regulations. The Administrator is 
responsible for maintaining a complete record of all costs incurred in carrying out the Activities of the Contract. 
(3) Draw requests for all housing Activities will only be reimbursed upon satisfactory completion of types of 
Activities (e.g., all plumbing completed, entire roof is completed, etc.), consistent with the construction contract. 
(4) The Administrator will be the principal contact responsible for reporting to the Department and submitting 
Draw requests. 
 
(d) Reporting. The Administrator shall submit to the Department reports on the operation and performance of 
the Contract on forms as prescribed by the Department. Quarterly Reports shall be due no later than the tenth 
calendar day of the month after the end of each calendar quarter. The Administrator shall maintain and submit 
to the Department up-to-date accomplishments in quarterly reports identifying quantity and cumulative data 
including the expended funds, Activities completed and total number of Beneficiaries. Processing of draws may 
be suspended until the Administrator's quarterly reports are submitted and approved by the Department. If an 
Administrator fails to submit Activity data within a 24-consecutive-month period, the Contract may be subject to 
termination for failure to meet the Contract obligations. 
 
(e) Amendments. The Department's executive director or its designee, may authorize, execute, and deliver 
amendments to any Contract. 
(1) One Contract Extension of no more than six months may be granted beyond the four-year Contract period. 
(2) Changes in beneficiaries.Beneficiaries. Any changes into increase contractual deliverables and 
beneficiariesBeneficiaries shall require a Contract amendment.  
(3) The Department, at its discretion and in coordination with an Administrator, may increase a Contract Budget 
amount and the number of Activities and beneficiariesBeneficiaries to be assisted based on the availability of CSHC 
funds, the exemplary performance in the implementation of an Administrator's current Contract, and the time 
available in the four-year Contract period. Upon Board approval, the cap on the maximum Contract amount may 
be exceeded if the terms of this paragraph are met by the Administrator. 
 
(f) Participating Households must provide at least 15% of the labor necessary to construct or Rehabilitate the 
Single Family Housing Unit by contributing the labor personally and/or through non-contract labor assistance from 
family, friends, or volunteers. Volunteer hours at the CSHC may also fulfill the 15% labor requirement. 
 
(g) Program funds can be used for Rehabilitation, Reconstruction or New Construction. Assistance may be 
provided in the form of a grant or a forgivable loan to the household. Additional funds from other sources may be 
leveraged with Program funds. Program funds cannot exceed the following limits: 
(1) Program funds for Rehabilitation cannot exceed $6075,000 in Program funds per unit per Income Eligible 
Household. 
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(2) Program funds for Reconstruction or New Construction cannot exceed $75100,000 in Program funds per unit 
per Income Eligible Household. 
(3) An additional $5,000 in Program funds is available for properties with non-functioning and/or unpermitted 
cesspools or septic tanks that need replacement with an appropriately sized on-site sewage facility, or connection 
to a Department-approved source of potable water and wastewater disposal. 
 
(h) All Direct Delivery Costs must be eligible and based on actual expenses for the specific housing unit. 
Subawardees acting on behalf of an UGLG shall incorporate Direct Delivery Costs into its bid proposals. 
 
(i) Prior to Department approval of CSHC construction activity, the CSHC must document that existing on-site 
sewage facilities (septic systems) have been inspected by a Texas Commission on Environmental Quality-
authorized agent to determine if the system is in substantial compliance with Health & Safety Code, Chapter 366 
and the rules adopted under that chapter. Cesspools that have not been previously permitted are unacceptable 
and must be replaced by an appropriately sized on-site sewage facility or the home must be connected to a 
Department-approved source of potable water and wastewater disposal. 
 
(j) New Construction, Reconstruction, and Rehabilitation activities.   An Administrator under the CSHC Program 
must adhere to TDHCA'sthe Inspection Requirements for Construction Activities under Chapter 20 of this Part and 
the Minimum Energy Efficiency Requirements for Single Family Construction Activities under Chapter 21 of this 
TitlePart. 
(k) Inspections. A Qualified Inspector shall conduct all inspections with respect to applicable construction 
standards and documentation protocol prescribed by the Department. 
(1) New Construction Requirements. 
(A) No initial inspection is required, however building construction plans must be submitted to the Department 
for approval. 
(B) A Certificate of Occupancy is acceptable confirmation of meeting construction requirements. If the activity 
occurs in a jurisdiction that does not issue Certificates of Occupancy, a Qualified Inspector shall inspect the 
property applying all applicable construction standards and forms prescribed by the Department. 
(2) Reconstruction Requirements. 
(A) The initial inspection must identify all substandard conditions as described by Texas Minimum Construction 
Standards (TMCS) and any health or safety concerns that are beyond repair; confirm that a governmental entity 
has condemned the unit; or identify the unit as an MHU that will not be rehabilitated. The work write-up and cost 
estimate shall address all substandard conditions in sufficient detail to justify the need for reconstruction. 
(B) A Certificate of Occupancy is acceptable confirmation of meeting construction requirements. If the activity 
occurs in a jurisdiction that does not issue Certificates of Occupancy, a Qualified Inspector shall inspect the 
property applying all applicable construction standards and forms prescribed by the Department. 
(C) Administrator must demonstrate compliance with §2306.514 Tex. Gov't Code, "Construction Requirements for 
Single Family Affordable Housing". 
(3) Rehabilitation Requirements. 
(A) The initial inspection must identify all substandard conditions as described by TMCS and any health or safety 
concerns. The work write-up and cost estimate shall address all substandard conditions in sufficient detail. 
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(B) The final inspection shall document that all elements incorporated into the contracted work-write up have 
been addressed satisfactorily prior to the final draw request. 
 
(k) Primary residences being assisted with any construction activities (Rehabilitation, Reconstruction and New 
Construction) must: 
(1) Comply with adopted Model Subdivision Rules for the county in which assistance is being provided; and  
(2) Have only one Single Family Housing Unit per property that is being used as living space.   If additional 
structures are located on the same property and utilized for living space, temporarily or otherwise, this property 
is not eligible.   Relocation assistance is not an eligible expense under the CSHC Program.  
 
(l) The Administrator's initial HAG, as well as any amendments to the HAG, shall be approved by commissioners' 
court and the Department prior to implementation. 
(m) Residents shall have access to all Public Service Activities identified in the Contract on at least one weekday 
each week, for a period long enough to provide access to activities after the typical workday. 
( 
(n) The purchase of new tools, new computers and computer equipment, if included in the approved budget, shall 
only occur within the first 24 months of the Contract Term. Any purchasesPurchase of these items after 24 months 
must be approved by the Department in writing prior to purchase. 
 
§25.9 Administrative Thresholds 
 
Administrative Draw request. Administrative Draw requests are funded out of the portion of the Contract budget 
specified for administrative cost (administration line item of the Contract budget). These costs are not directly 
associated with an Activity. The administration line item will be disbursed as described in paragraphs (1) - (8) of 
this section: 
(1) Threshold 1. The initial administrative Draw request allows up to 10% of the administration line item may be 
drawn down prior to the start of any project Activity included in the Performance Statement of the Contract 
(provided that all Pre-Draw requirements, as described in the Contract, for administration have been met). 
Subsequent administrative funds will be reimbursed in proportion to the percentage of the work that has been 
completed as identified in paragraphs (2) - (8) of this section. 
(2) Threshold 2. Up to an additional 15% (25% of the total) of the administration line item to be drawn down after 
a start of project Activity has been demonstrated. For the purposes of this threshold, if Davis-Bacon labor 
standards are required for a given Program Activity, the "start of project Activity" is evidenced by the submission 
of a start of construction form. If labor standards are not required on a given project Activity that has commenced 
(and for which reimbursement is being sought), the submission of a Draw request that includes sufficient back-up 
documentation for expenses of non-administrative project Activities evidences a start of project Activity. Direct 
Delivery Costs charges will not constitute a start of project Activity. 
(3) Threshold 3. Up to an additional 25% (50% of the total) of the administration line item may be drawn down 
after compliance with the 20-month threshold requirement has been demonstrated as described in §25.10 of this 
chapter (relating to Expenditure Thresholds and Closeout Requirements). 
(4) Threshold 4. Up to an additional 25% (75% of the total) of the administration line item may be drawn down 
after compliance with the 32-month threshold requirement has been demonstrated as described in §25.10 of this 
chapter. 
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(5) Threshold 5. Up to an additional 15% (90% of the total) of the administration line item may be drawn down 
after compliance with the 44-month threshold requirement has been demonstrated as described in §25.10 of this 
chapter (relating to Expenditure Thresholds and Closeout Requirements). 
(6) Threshold 6. Up to an additional 5% (95% of the total) of the administration line item may be drawn down 
upon receipt of all required close-out documentation. 
(7) Threshold 7. The final 5% (100% of the total), less any administrative funds reserved for audit costs as noted 
on the Project Completion Report of the administration line item, may be drawn down following receipt of the 
programmatic close-out letter issued by Department. 
(8) Threshold 8. Any funds reserved for audit costs will be released upon completion and submission of an 
acceptable audit. Only the portion of audit expenses reasonably attributable to the Contract is eligible. 
 
§25.10 Expenditure Thresholds and Closeout Requirements 
 
(a) Administrators must meet the expenditure threshold requirements described in paragraphs (1) - (4) of this 
subsection. If an Administrator fails to expend and submit expenditure documentation by the due date, the 
deobligation process outlined in §25.5 of this chapter may be initiated. A Contract may also be subject to 
termination for failure to meet the Contract obligations, and the Department may elect not to provide future 
funds to the Administrator. In such cases, the Administrator will be notified in writing of the processes described 
in Tex. Gov't Code, Chapter 2105 and §1.411 of this TitlePart (relating to Administration of Block Grants under 
Chapter 2105 of the Tex. Gov't Code).   These thresholds will be proportionally reduced when the Contract Term 
is less than four years, although if reasonable for the proposed Activities the Department may allow a longer 
proportional period for the Environmental Assessment and the 30% reimbursement request. 
(1) Six-Month Threshold. An Environmental Assessment that meets the environmental clearance requirements of 
the Contract must be submitted to the Department within six months from the start date of the Contract; 
(2) Twenty-Month Threshold. The Administrator must have expended and submitted for reimbursement to the 
Department at least 30% of the total CSHC funds awarded within 20 months from the start date of the Contract; 
(3) Thirty-two-Month Threshold. The Administrator must have expended and submitted for reimbursement to the 
Department at least 60% of the total CSHC funds awarded within 32 months from the start date of the Contract; 
and 
(4) Forty-four-Month Threshold. The Administrator must have expended and submitted for reimbursement to the 
Department at least 90% of the total CSHC funds awarded within 44 months from the start date of the Contract. 
 
(b) For purposes of meeting a threshold in this section, "expended and submitted" means that a Draw request 
was received by the Department, is complete, and all costs needed to meet a threshold are adequately supported. 
The Department will not be liable for a threshold violation if a Draw request is not received by the threshold date. 
 
(c) The final Draw requestRequest and complete closeout documents must be submitted no later than 60 days 
after the end of the Contract end dateTerm. If closeout documents are not received by this deadline, the remaining 
Contract balance may be subject to Deobligation as the Department's liability for such costs will have expired. If 
an Administrator has reserved funds in the project completion report for a final Draw requestRequest, the 
Administrator has 90 days after the end of the Contract end dateTerm to submit the final Draw requestRequest, 
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with the exception of the Department's portion of audit costs which may be reimbursed upon submission of the 
final Single Audit., but no later than one year after the end of the Contract Term. 
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BOARD ACTION REQUEST 

SINGLE FAMILY AND HOMELESS PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on an order proposing the repeal of 10 TAC Chapter 26, 
Texas Housing Trust Fund Rule, and an order proposing new 10 TAC Chapter 26, Texas Housing Trust 
Fund Rule, and directing their publication for public comment in the Texas Register 
 

RECOMMENDED ACTION 
 

WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Texas Department of Housing 
and Community Affairs (the Department) is authorized to adopt rules governing the 
administration of the Department and its programs; 
 
WHEREAS, pursuant to Tex. Gov't Code §2306.202, the Department is required to use the 
Housing Trust Fund to provide loans, grants, or other comparable forms of assistance to 
local units of government, public housing authorities, nonprofit organizations and 
income-eligible individuals, families, and households to finance, acquire, rehabilitate, and 
develop decent, safe and sanitary housing;  
 
WHEREAS, the proposed new 10 TAC Chapter 26, Texas Housing Trust Fund Rule further 
clarifies program administration, updates terminology and promotes alignment with the 
Single Family Umbrella Rule, codifies existing requirements, and incorporates the 
requirements of the Texas Minimum Construction Standards into the Amy Young Barrier 
Removal Program; and 
 
WHEREAS, upon Board approval, the proposed new rule will be submitted to the Texas 
Register to be released for public comment which will be accepted from September 17, 
2021, through October 18, 2021.;  
 
NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director and his designees, be and each of them hereby 
are authorized, empowered and directed, for and on behalf of the Department to cause 
the proposed repeal of 10 TAC Chapter 26 and proposed new 10 TAC Chapter 26, 
regarding the Texas Housing Trust Fund Rule, in the form presented to this meeting, to 
be published in the Texas Register for public comment and in connection therewith, make 
such non-substantive technical corrections as they may deem necessary to effectuate the 
foregoing, including the preparation of the subchapter specific preambles. 
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BACKGROUND 

 
The purpose of repealing 10 TAC Chapter 26, Texas Housing Trust Rule, and proposing a new 10 TAC 
Chapter 26, Texas Housing Trust Fund Rule, is to further clarify program administration, update 
terminology and promote alignment with the Single Family Umbrella Rule, codify existing requirements, 
and incorporate the requirements of the Texas Minimum Construction Standards into the Amy Young 
Barrier Removal Program.   Changes are proposed for most sections in both Subchapters; therefore, the 
Department proposes repeal and replacement instead of amending the existing Chapter. Staff has 
summarized the significant changes proposed to the Texas Housing Trust Fund Rule below. A blackline 
version with all changes is attached and will be available on the Department’s website during the public 
comment period. 
 
The Department held a virtual roundtable discussion on July 7, 2021, regarding the Texas Housing Trust 
Fund Rule and other single family rules being presented under separate items at this meeting. Comments 
and suggestions received from the roundtable discussions were taken into consideration during the 
preparation of the proposed Texas Bootstrap Loan Program Rule as presented at this meeting. 
 
The significant updates proposed to 10 TAC Chapter 26 are: 
 

• Unutilized definition for Qualified Inspector is removed; 
• Conflict of Interest requirement is now included, which had previously been required of 

subrecipients in their contracts only; 
• Minimum time that funds are held for subregions and regions during a NOFA period is reduced 

from 90 days to 30 days; 
• The term of Amy Young Barrier Removal Program Reservation Agreements is established as not 

greater than 24 months; 
• Reservation submission requirements and review process are clarified; 
• Requirements related to property standards that are now included in Texas Minimum 

Construction Standards are removed; and  
• A requirement for the building contractor to provide information related to their required one-

year warranty and any warranty information provided by the manufacturer or installer to the 
assisted household is added. 

  



Page 3 of 17 

Attachment A: Preamble, including required analysis, for proposed repeal of 10 TAC Chapter 26, Texas 
Housing Trust Fund Rule 
 
The Texas Department of Housing and Community Affairs (the Department) proposes the repeal of 10 
TAC Chapter 26, Texas Housing Trust Fund Rule. The purpose of the proposed repeal is to eliminate an 
outdated rule while adopting a new updated rule under separate action.  
 
The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  
 
1. Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed 
repeal would be in effect, the proposed repeal does not create or eliminate a government program, but 
relates to the repeal, and simultaneous readoption making changes to an existing activity, administration 
of the Texas Housing Trust Fund.  
 
2. The proposed repeal does not require a change in work that would require the creation of new 
employee positions, nor is the proposed repeal significant enough to reduce work load to a degree that 
any existing employee positions are eliminated.  
 
3. The proposed repeal does not require additional future legislative appropriations. 
 
4. The proposed repeal does not result in an increase in fees paid to the Department, nor a decrease in 
fees paid to the Department. 
 
 5. The proposed repeal is not creating a new regulation, except that it is being replaced by a new rule 
simultaneously to provide for revisions. 
 
6. The proposed action will repeal an existing regulation, but is associated with a simultaneous 
readoption making changes to an existing activity, the administration the Texas Housing Trust Fund. 
 
7. The proposed repeal will not increase or decrease the number of individuals subject to the rule’s 
applicability. 
 
8. The proposed repeal will not negatively or positively affect the state’s economy. 
 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002.  
 
The Department has evaluated this proposed repeal and determined that the proposed repeal will not 
create an economic effect on small or micro-businesses or rural communities. 
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c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed repeal does 
not contemplate nor authorize a taking by the Department; therefore, no Takings Impact Assessment is 
required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
 
The Department has evaluated the proposed repeal as to its possible effects on local economies and has 
determined that for the first five years the proposed repeal would be in effect there would be no 
economic effect on local employment; therefore, no local employment impact statement is required to 
be prepared for the rule.  
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). Mr. Wilkinson has also 
determined that, for each year of the first five years the proposed repeal is in effect, the public benefit 
anticipated as a result of the repealed section would be an updated and more germane rule. There will 
not be economic costs to individuals required to comply with the repealed section. 
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the proposed repeal is in effect, enforcing or administering the repeal 
does not have any foreseeable implications related to costs or revenues of the state or local 
governments.  
 
REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the proposed repealed section. Written comments may be 
submitted to the Texas Department of Housing and Community Affairs, Attn: Abigail Versyp, Rule 
Comments, P.O. Box 13941, Austin, Texas 78711-3941 or email HOME@tdhca.state.tx.us. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 
 
STATUTORY AUTHORITY. The proposed repeal is made pursuant to Tex. Gov't Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed repealed sections 
affect no other code, article, or statute. 
 
10 TAC Chapter 26, Texas Housing Trust Fund Rule  
 
SUBCHAPTER A  GENERAL GUIDANCE 
 
§26.1  Purpose 
§26.2  Definitions 
§26.3  Allocation of Funds 
§26.4  Use of Funds 
§26.5  Prohibited Activities 
§26.6  Administrator Eligibility and Requirements 
§26.7 Conflict of Interest 
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SUBCHAPTER B  AMY YOUNG BARRIER REMOVAL PROGRAM 
 
§26.20  Amy Young Barrier Removal Program Purpose 
§26.21  Amy Young Barrier Removal Program Definitions 
§26.22  Amy Young Barrier Removal Program Geographic Dispersion 
§26.23  Amy Young Barrier Removal Program Administrative Requirements 
§26.24  Amy Young Barrier Removal Program Reservation System Requirements 
§26.25  Amy Young Barrier Removal Program Household Eligibility Requirements 
§26.26  Amy Young Barrier Removal Program Property Eligibility Requirements 
§26.27  Amy Young Barrier Removal Program Construction Requirements 
§26.28  Amy Young Barrier Removal Program Project Completion Requirements 
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Attachment B: Preamble for proposed new 10 TAC Chapter 26, Texas Housing Trust Fund Rule 
 
The Texas Department of Housing and Community Affairs (the Department) proposes new 10 10 TAC 
Chapter 26, Texas Housing Trust Fund Rule. The purpose of the proposed new sections is to implement 
a more germane rule and better align administration to state requirements.  
 
Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action because it was determined 
that no costs are associated with this action, and therefore no costs warrant being offset. 
 
The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  
 
Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed new 
rule would be in effect: 
 
1.   The proposed rule does not create or eliminate a government program, but relates to the readoption 
of this rule which makes changes to administration of the Texas Housing Trust Fund. 
 
2. The proposed new rule does not require a change in work that would require the creation of new 
employee positions, nor are the rule changes significant enough to reduce work load to a degree that 
eliminates any existing employee positions.  
 
3. The proposed rule changes do not require additional future legislative appropriations. 
 
4. The proposed rule changes will not result in an increase in fees paid to the Department nor a decrease 
in fees paid to the Department.  
 
5. The proposed rule is not creating a new regulation, except that it is replacing a rule being repealed 
simultaneously to provide for revisions. 
 
6. The proposed rule will not expand or repeal an existing regulation. 
 
7. The proposed rule will not increase or decrease the number of individuals subject to the rule’s 
applicability. 
 
8. The proposed rule will not negatively or positively affect the state’s economy.  
 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002. The Department, in drafting this 
proposed rule, has attempted to reduce any adverse economic effect on small or micro-business or rural 
communities while remaining consistent with the statutory requirements of Tex. Gov’t Code, §2306.111. 
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1.   The Department has evaluated this rule and determined that none of the adverse effect strategies 
outlined in Tex. Gov’t Code §2006.002(b) are applicable.  
 
2. There are approximately 20 rural communities currently participating in the Texas Housing Trust Fund 
that are subject to the proposed rule for which no economic impact of the rule is projected during the 
first year the rule is in effect.  
 
3. The Department has determined that because the rule serves to clarify and update existing 
requirements and does not establish new requirements for which there would be an associated cost, 
there will be no economic effect on small or micro-businesses or rural communities. 
 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed rule does 
not contemplate or authorize a taking by the Department; therefore, no Takings Impact Assessment is 
required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
 
The Department has evaluated the rule as to its possible effects on local economies and has determined 
that for the first five years the rule will be in effect the proposed rule has no economic effect on local 
employment because the rule serves to clarify and update existing requirements and does not establish 
new requirements or activities that may positively or negatively impact local economies. 
 
Tex. Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the probable 
effect of the rule on employment in each geographic region affected by this rule…” Considering that 
participation in the programs funded with the Texas Housing Trust Fund is at the discretion of the eligible 
subrecipients, there are no “probable” effects of the new rule on particular geographic regions. 
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). Bobby Wilkinson, 
Executive Director, has determined that, for each year of the first five years the new section is in effect, 
the public benefit anticipated as a result of the new section will be a more germane rule that better 
aligns administration to state requirements. There will not be any economic cost to any individuals 
required to comply with the new section because the processes described by the rule have already been 
in place through the rule found at this section being repealed. 
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined that 
for each year of the first five years the new section is in effect, enforcing or administering the new section 
does not have any foreseeable implications related to costs or revenues of the state or local governments 
because the rule updates and clarifies existing requirements and does not impose new requirements.  
REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive input on the new proposed section. Written comments may be submitted 
to the Texas Department of Housing and Community Affairs, Attn: Abigail Versyp, Rule Comments, P.O. 
Box 13941, Austin, Texas 8711-3941, by fax to (512) 475-0220, or email abigail.versyp@tdhca.state.tx.us. 
ALL COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 
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STATUTORY AUTHORITY. The new sections are proposed pursuant to Tex. Gov't Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed new sections affect 
no other code, article, or statute. 
 
CHAPTER 26  TEXAS HOUSING TRUST FUND RULE 
 
§26.1 Purpose 
 
This chapter clarifies the administration of the Texas Housing Trust Fund Program ((Texas HTF or SHTF). 
The SHTFTexas HTF provides loans, grants or other comparable forms of assistance to income-eligible 
individuals, families and households. The SHTFTexas HTF is administered in accordance with Tex. Gov't 
Code, Chapter 2306, Chapter 20 of this titlePart (relating to Single Family Programs Umbrella Rule), and 
Chapter 24 of this titlePart (relating to Texas Bootstrap Loan Program Rule). 
 
§26.2 Definitions 
(a)  
(Definitions may be found in Tex. Gov't Code, Chapter 2306; Chapter 1 of this titlePart (relating to 
Administration), Chapter 2 of this titlePart (relating to Enforcement), Chapter 20 of this titlePart (relating 
to Single Family Programs Umbrella Rule), Chapter 21 of this titlePart (relating to Minimum Energy 
Efficiency Requirements for Single Family Construction Activities), and Chapter 24 of this titlePart 
(relating to Texas Bootstrap Loan Program Rule), unless the context or the Notice of Funding Availability 
(NOFA) indicates otherwise. 
 
 
(b) Qualified Inspector--Certified by the Administrator that the individual has professional certifications, 
relevant education or a minimum of three years of experience in a field directly related to home 
inspection, which may include but is not limited to installing, servicing, repairing or maintaining the 
structural, mechanical, plumbing and electrical systems found in Single Family Housing Units, as 
evidenced by inspection logs, certifications, training courses or other documentation. 
 
§26.3 Allocation of Funds 
 
(a) The Department administers all SHTFTexas HTF funds provided to the Department in accordance with 
Tex. Gov't Code, Chapter 2306. The Department may solicit gifts and grants to endow the fund. 

(b) Pursuant to Tex. Gov't Code §2306.202(b), use of the SHTFTexas HTF is limited to providing: 
(1) Assistance for individuals and families of low and very low income; 
(2) Technical assistance and capacity building to nonprofit organizations engaged in developing housing 
for individuals and families of low and very low income; 
(3) Security for repayment of revenue bonds issued to finance housing for individuals and families of low 
and very low income; and 
(4) Subject to the limitations in Tex. Gov't Code §2306.251, the Department may also use the fund to 
acquire property to endow the fund. 
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(c) Set-Asides. In accordance with Tex. Gov't Code §2306.202(a) and program guidelines: 
(1) In each biennium, the first $2.6 million available through the SHTFTexas HTF for loans, grants, or 
other comparable forms of assistance shall be set aside and made available exclusively for Local Units of 
Government, Public Housing Authorities, and Nonprofit Organizations; 
(2) Any additional funds may also be made available to for-profit organizations provided that at least 
45% of available funds, as determined on September 1 of each state fiscal year, in excess of the first $2.6 
million shall be made available to Nonprofit Organizations; and 
(3) The remaining portion shall be distributed to Nonprofit Organizations, for-profit organizations, and 
other eligible entities, pursuant to Tex. Gov't Code §2306.202. 
 
§26.4 Use of Funds 

(a) Use of additional or Deobligated Funds. In the event the Department receives additional funds, such 
as loan repayments, donations or interest earnings, the Department will redistribute the funds in 
accordance with the SHTFTexas HTF plan in effect at the time the additional funds become available. 

(b) Reprogramming of Funds. If funding for a program is undersubscribed or funds not utilized, within a 
timeframe as determined by the Department, remaining funds may be reprogrammed at the discretion 
of the Department consistent with the Texas HTF plan in effect at the time. 

(c) Use of excess loan repayments and interest earnings. The SHTFTexas HTF may be used to respond to 
unanticipated challenges that may arise in the course of implementing approved single family Program 
Contracts, activities, or assets that are not readily addressed with federal funds. In the event that 
SHTFTexas HTF loan repayments and interest earnings exceed the requirements under the SHTFTexas 
HTF interest earnings and loan repayments Rider in the General Appropriations Act, up to $250,000 per 
biennium of these excess SHTFTexas HTF loan repayments and interest earnings may be used for this 
purpose. If a balance exists from the previous biennium, the Department shall transfer only the 
necessary amount to replenish this fund to a maximum balance of $250,000 at the start of the biennium. 
These funds may be used as described in this subsection. 
(1) Funds are to be used for internal disposition. 
(2) Neither Households nor Program Administrators are eligible to apply for these funds. 
(3) Any funds used under this subsection requires authorization of the Executive Director. 
(4) Uses for the funds must meet at least one of the following criteria: 
(A) For Households previously assisted by the Department with Department funds, for which the 
Department has confirmed that further work is still required, and for which the original source of funds 
is no longer able to be used; or 
(B) Properties previously owned by Households assisted by the Department, having been foreclosed 
upon by the Department, and requiring additional carrying costs or improvements to sell the property 
or transfer the property for an affordable purpose. 
 
§26.5 Prohibited Activities 

(a) Persons receiving or benefiting from SHTFTexas HTF funds, as determined by the Department, may 
not be currently delinquent or in default with child support, government loans, or any other debt owed 
to the State of Texas. 
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(b) The activities described in paragraphs (1) - (8) of this subsection are prohibited in relation to the 
origination of a SHTFTexas HTF loan, but may be charged as an allowable cost by a third party lender for 
the origination of all other loans originated in connection with ana Texas HTF loan: 
(1) Payment of delinquent property taxes or related fees or charges on properties to be assisted with 
SHTFTexas HTF funds; 
(2) Loan origination fees; 
(3) Application fees; 
(4) Discount fees; 
(5) Underwriter fees; 
(6) Loan processing fees; 
(7) Loan servicing fees; and 
(8) Other fees not approved by the Department in writing prior to expenditure. 
 
§26.6 Administrator Eligibility and Requirements 
 
Administrator must enter into a written Agreement with the Department in order to be eligible to access 
the StateTexas Housing Trust Fund. 
 
§26.7 Conflict of Interest 
 
In addition to the conflict of interest requirements in UGMS or TXGMS (as applicable to the Contract), 
no person who is an employee, agent, consultant, officer, trustee, director, member of a governing 
board or other oversight body, elected official or appointed official of the Administrator who exercises 
or has exercised any functions or responsibilities with respect to Texas HTF activities under the State 
Act, or who is in a position to participate in a decision making process or gain inside information with 
regard to such activities, may obtain a personal or financial interest or benefit from a Texas HTF assisted 
activity, or have an interest in any Texas HTF Contract, subcontract or agreement or the proceeds 
hereunder, either for themselves or those with whom they have family or business ties, during their 
tenure or for one year thereafter. 
 
SUBCHAPTER B  AMY YOUNG BARRIER REMOVAL PROGRAM 
 
§26.20 Amy Young Barrier Removal Program Purpose 
 
The Amy Young Barrier Removal Program (the Program or AYBRP) provides one-time grants in combined 
Hard and Soft Costs to Persons with Disabilities in a Household qualified as Low-Income. Grant limits per 
household will be identified in the Notice of Funding Availability. (NOFA). Grants are for home 
modifications that increase accessibility, and eliminate life-threatening hazards and correct 
unsafesubstandard conditions. 
 
§26.21 Amy Young Barrier Removal Program Definitions 
 
The following words and terms used in this subchapter shall have the following meanings, unless the 
context clearly indicates otherwise. Other definitions are found in Tex. Gov't Code, Chapter 2306, 
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Chapter 1 of this titlePart (relating to Administration), Chapter 2 of this titlePart (relating to 
Enforcement), Chapter 20 of this titlePart (relating to Single Family Programs Umbrella Rule), Chapter 
21 of this titlePart (relating to Minimum Energy Efficiency Requirements for Single Family Construction 
Activities), and Chapter 26, Subchapter A of this titlePart (relating to Texas Housing Trust Fund Rule). 
(1) AdministrationAdministrative Fee--Funds equal to 10% of the Project Costs (combined Hard and Soft 
Costs) paid to an Administrator upon completion of a project. 
(2) Hard Costs--Site-specific costs incurred during construction, including but not limited to: general 
requirements, building permits, jobsite toilet rental, dumpster fees, site preparation, demolition, 
construction materials, labor, installation equipment expenses, etc. 
(3) Low-Income--Household income does not exceed the greater of 80% of the Area Median Family 
Income or 80% of the StatewideState Median Family Income Limits, adjusted for Household size, in 
accordance with the current HOME Investment Partnerships Program income limits, as defined by HUD. 
(4) Project Costs--Program funds (combined Hard and Soft Costs) that directly assist a Household. 
(5) Reservation Agreement--ASystem Participant (RSP)--Administrator who has executed a written 
Agreement including all amendments thereto betweenwith the Department and Administrator that 
authorizes allows for participation in the Administrator to reserve funds under the AYBRP. 
(6) Reservation Setups--The submission of all required documents to the online Reservation System in 
order to reserve Program funds for an eligible HouseholdSystem. 
(76) Soft Costs--Costs related to and identified with a specific Single Family Housing Unit other than 
construction costs, per §20.3 of this titlePart, (relating to Definitions). 
 
§26.22 Amy Young Barrier Removal Program Geographic Dispersion 
 
(a) The process to promote geographic dispersion of program funds is as follows: 
(1) For a published period not to exceed 90 calendar daysless than 30 days and in accordance with the 
NOFA, each state region will be allocated funding amounts for its rural and urban subregions. During this 
initial period, these funds may be reserved only for Households located in these rural and urban 
subregions; 
(2) After the initial release of funds under paragraph (1) of this subsection, each state region will combine 
any remaining funds from its rural and urban subregions into one regional balance for a second published 
period not to exceed 90 calendar days. During this second period, these funds may be reserved only for 
Households located in that state region; and 
(3) After no more than 180 calendar days following the initial release date, any funds remaining across 
all state regions will collapse into one state-wide pool. For as long as funds are available, these funds 
may be reserved for any Households anywhere in the state on a first-come, first-served basis. 
 
(b) If any additional funds beyond the original program allocations that derive from Texas HTF loan 
repayments, interest earnings, deobligations, and/or other SHTFTexas HTF funds in excess of those funds 
required under Rider 8 or the Department's appropriation made under the General Appropriations Act 
may be placed directly into a state-wide pool for reservation.reprogrammed at the discretion of the 
Department. 
 
§26.23 Amy Young Barrier Removal Program Administrative Requirements 



Page 12 of 17 

(a) To participate in the Program, an eligible participant must first be approved as an Administrator by 
the Department through the submission of a Reservation System Access Application. Eligible participants 
include, but are not limited to: Colonia Self-Help Centers established under Tex. Gov't Code, Chapter 
2306, Subchapter Z; Councils of Government; Units of Local Government; Nonprofit Organizations; Local 
Mental Health Authorities and Public Housing Authorities. An eligible participant may be further limited 
by NOFA. 

(b) The Applicant must enter into a Reservationan RSP Agreement (Agreement) with the Department in 
order to be eligible to reserve funds for the Amy Young Barrier Removal Program. 
(1) A Nonprofit Organization must submit a current letter of determination from the Internal Revenue 
Service (IRS) under §501(c)(3), a charitable, nonprofit corporation, of the Internal Revenue Code of 1986, 
as evidenced by a certificate from the IRS that is dated 1986 or later. The exemption ruling must be 
effective throughout the agreement periodterm of the RSP Agreement to access the Reservation System. 
(2) A private Nonprofit Organization must be registered and in good standing with the Office of the 
Secretary of State and the State Comptroller's Office to do business in the State of Texas. 
(3) The Applicant must demonstrate at least two years of capacity and experience in housing 
rehabilitation in Texas. The Applicant will be required to provide a summary of experience that must 
describe the capacity of key staff members and their skills and experience in client intake, records 
management, and managing housing rehabilitation. It must also describe organizational knowledge and 
experience in serving Persons with Disabilities. 
(4) The Applicant must provide evidence of adherence to applicable financial accountability standards, 
demonstrated by an audited financial statement by a Certified Public Accountant for the most recent 
fiscal year. For a Nonprofit Organizations that does not yet have audited financial statements, the 
Department may accept a resolution from the Board of Directors that is signed and dated within the six 
months preceding the Application and that certifies that the procedures used by the organization 
conform to the requirements in 10 TAC §1.402, (relating to Cost Principles and Administrative 
Requirements). 
(5) An Applicant must submit a current roster of all Board Members, Council Members, Commissioners, 
or other Members of its legal governing body, including names and mailing addresses. 
(6) The Applicant must submit a resolution from the Board of Directors, Council, Commissioners, or other 
legalApplicant’s direct governing body that authorizes the submission of the Application and is signed 
and dated within the six months preceding the date of application submission. The resolution must state 
that the legal governing body has approved the Applicant to access the Reservation System for TDHCA's 
Amy Young Barrier Removal Program; and must designateinclude the name and title of the individual 
authorized to execute a written Reservation System Accessan RSP Agreement. 
(7) The Applicant's history will be evaluated in accordance with 10 TAC Chapter 1, Subchapter A, §1.302 
and §1.303, (relating to Previous Participation Reviews for Department Program Awards Not Covered by 
§1.301 of this Subchapter, and Executive Award and Review Advisory Committee (EARAC), respectively). 
Access to funds may be subject to terms and conditions. 
(8) If applicable, the Applicant must submit copies of executed contracts with consultants or other 
organizations that are assisting in the implementation of the applicant's AYBRPAYBR Program activities. 
The Applicant must provide a summary of the consultant or other organization's experience in housing 
rehabilitation and/or serving Persons with Disabilities. 



Page 13 of 17 

(c) Administrators must follow the processes and procedures as required by the Department through its 
governing statute (Chapter 2306 of the Government Code), Administrative Rules (Texas Administrative 
Code, Title 10, Part 1), Reservation Agreement, Program Manual, forms, and NOFA. 
 
§26.24 Amy Young Barrier Removal Program Reservation System Requirements 
(a) The Department will not process a Reservation Setup or draw for any Administrator with a past due 
Single Audit or pending Audit Certification Form. 
(b) Reservation Setups(a) Terms of Agreement. The term of an RSP Agreement will not exceed the lesser 
of 36 months, or the term limitation defined in the NOFA. Execution of an RSP Agreement does not 
guarantee the availability of funds under a reservation system. Reservations submitted under an RSP 
agreement will be subject to the provisions of this chapter in effect as of the date of submission by the 
Administrator. 
 
(b) Limit on Number of Reservations. The limitation on the number of Reservations will be established 
in the NOFA. 
 
(c) Administrator must remain in good standing with the Department and the state of Texas. If an 
Administrator is not in good standing, participation in the Reservation System will be suspended and 
may result in termination of the RSP Agreement. 
 
(d) Reservations will be processed in the order submitted on the Reservation System. Submission of a 
Reservation Setup consisting of support documentation on behalf of a Household does not guarantee 
funding. 
(c) If an Administrator submits a Reservation Setup for a Household that is incomplete or missing any of 
the required forms as prescribed by the current setup instructions, the Reservation Setup will be set 
back to "pending" status and funds will be released for reservation. 
(d) If support documentation for a Reservation Setup for a Household needs correction or additional 
information, the Department will notify the Administrator of the deficiencies. If any deficiencies remain 
uncured within 10 calendar days after notification has been sent to the Administrator, the Department 
may cancel the Household's Reservation. 
(e 
(e) Reservations may be submitted in stages, and shall be processed though each stage as outlined in 
the Program Manual.  
 
(f) Administrator must submit a substantially complete request for each stage of the Reservation as 
outlined in the Program Manual. Administrators must upload all required information and verification 
documentation in the Contract System. Requests determined to be substantially incomplete will not be 
reviewed and may be disapproved by the Department. If the Department identifies administrative 
deficiencies during review, the Department will allow a cure period of 14 calendar days beginning at the 
start of the first day following the date the Administrator is notified of the deficiency. If any 
administrative deficiencies remain after the cure period, the Department, in its sole discretion, may 
disapprove the request. Disapproved requests shall not constitute a Reservation of Funds. 
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(g) If a Household is determined to be eligible for assistance from the Department, the Department will 
reserve up to the maximum award amount permitted under the NOFA in Project Costs and an 
AdministrationAdministrative Fee equal to 10% of the combined Hard and Soft costs in the Housing 
Contract System on behalf of the Household., funding permitting. 
 
§26.25 Amy Young Barrier Removal Program Household Eligibility Requirements 

(a) At least one Household member shall meet the definition of Persons with Disabilities. 

(b) The assisted Household shall not have Household income that exceeds 80% of Area Median 
Familymust be qualified as Low Income. 

(c) The assisted Household's liquid assets shall not exceed $2025,000. Liquid assets are considered to be 
cash deposited in checking or savings accounts, money markets, certificates of deposit, mutual funds or 
brokerage accounts; the net value of stocks or bonds that may be easily converted to cash; and the net 
cash value calculated utilizing the appraisal district's market value for any real property that is not a 
principal residence. Funds in tax deferred accounts for retirement or education savings (e.g., Individual 
Retirement Accounts, 401Ks, 529 plans) and whole life insurance policies are excluded from the liquid 
assets calculation. 

(d) The Household may be ineligible for the program if there is debt owed to the State of Texas, including 
a tax delinquency; a child support delinquency; a student loan default; or any other delinquent debt 
owed to the State of Texas. 
 
§26.26 Amy Young Barrier Removal Program Property Eligibility Requirements 

(a) Owner-occupied homes are eligible for Program assistance. In owner-occupied homes, the owner of 
record must reside in the home as their permanent residence unless otherwise approved by the 
Department. If the property is family-owned and the owner of record is deceased or not a Household 
member, the Department may deem the property renter-occupied unless satisfactory documentation is 
provided to the Department that confirms otherwise. 

(b) Certain rental units are eligible for Program assistance and must meet the following requirements: 
(1) In rental units, all Household occupants, including the Person with Disability, must be named on the 
Program intake application and Household Income Certificationhousehold income certification. 
(2) The owner of record for the property shall provide a statement allowing accessibility modifications 
to be made to the property. 
 
(c) The following rental properties are ineligible for Program assistance: 
(1) Property that is or has been developed, owned, or managed by that Administrator or an Affiliate; 
(2) Rental units in properties that are financed with any federal funds or that are subject to 10 TAC 
Chapter 1, Subchapter B, §1.206 (relating to Applicability of the Construction Standards for Compliance 
with §504 of the Rehabilitation Act of 1973); 
(3) Rental units that have life-threatening hazards orsubstandard and unsafe conditions identified in the 
initial inspection. Program funds may not be used to correct hazardoussubstandard   or unsafe conditions 
in rental units, but may be used for accessibility modifications only after the life-threatening 
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hazardssubstandard   and unsafe conditions have been corrected by the property owner at the property 
owner's expense; or 
(4) Rental units owned by a property owner who is delinquent on property taxes associated with the 
property occupied by the Household. 
 
§26.27 Amy Young Barrier Removal Program Construction Requirements 
 
(a) Inspections. 
(1) Initial inspection arranged by the Administrator is required and must identify the accessibility 
modifications needed by the Person with Disability; assess and document the condition of the property; 
and identify all deficiencies that constitute life-threatening hazards and unsafe conditions.listed in the 
Texas Minimum Construction Standards (TMCS).    
(2) Final inspection arranged by the Administrator is required and must verify, assess and document that 
all construction activities have been repaired, replaced and/or installed in a professional manner 
consistent with all applicable building codes and Program requirements, and as required in the Work 
Write-Up as described in subsection (e) of this section. 
(3) Initial and final inspections must be completed by a Qualified Inspector. 
(4) All On-Site Sewage Facilities (OSSF or septic system) shall be inspected by a Texas Commission on 
Environmental Quality authorized agent to determine if the system is in substantial compliance with 
Health & Safety Code, Chapter 366, and the rules adopted under that chapter, unless waived by the 
Department on a case-by-case basis. 

(b) A Manufactured Housing Unit may be eligible for Program assistance if it was constructed on or after 
January 1, 1995. The Department may allow Manufactured Housing Units older than January 1, 1995, to 
receive only exterior accessibility modifications (i.e., ramps, handrails, concrete flatwork) as long as the 
Administrator can verify that the unit itself will be free of hazardous and unsafe conditions. 

(c) Construction standards. 
(1) Administrators must follow all applicable sections of their local building codes and ordinances, 
pursuant to Section 214.212 of the Local Government Code. Where local codes do not exist, the 2015 
International Residential Code (IRC), including Appendix J for Existing Buildings and Structures, is the 
applicable code for the Program. 
((1) Administrators must follow the requirements of TMCS.  
2) Accessibility modifications shall be made with consideration of the design standards established by 
the to 2010 American Disability Act (ADA) Standards. Any variation, but may vary from 2010the ADA 
Standards must be documented by the Administrator as necessaryin order to meet the disability 
relatedspecific accessibility needs of the Person with a Disabilityhousehold as requested and agreed to 
by the assisted household. 
(3) Administrators must adhere to Chapter 21 of this titlePart, (relating to Minimum Energy Efficiency 
Requirements for Single Family Construction Activities). 
(4) Administrators and/or subcontractors must honor a twelve-month warranty on all completed items 
in their scope of work. 

(d) Life-threatening hazards and unsafeSubstandard conditions. 
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(1) Administrators may make repairs to eliminate life-threatening hazards and correctsubstandard, 
unsafe conditions in the housing unit as long as no more than 25% of the Project Hard Costs budget is 
utilized for this purpose, unless otherwise approved by the Department. 
(2) Life-threatening hazards and unsafe conditions include, but are not limited to: faulty or damaged 
electrical systems; faulty or damaged gas-fueled systems; faulty, damaged or absent heating and cooling 
systems; faulty or damaged plumbing systems, including sanitary sewer systems; faulty, damaged or 
absent smoke, fire and carbon monoxide detection/alarm systems; structural systems on the verge of 
collapse or failure; environmental hazards such as mold, lead-based paint, asbestos or radon; serious 
pest infestation; absence of adequate emergency escape and rescue openings and fire egress; and the 
absence of ground fault circuit interrupters (GFCI) and arc fault circuit interrupters (AFCI) in applicable 
locations. 
(3(2) If the work write-up addresses any of the following line items, the percentage of Project Hard Costs 
devoted to eliminating life-threatening hazards and correctingsubstandard, unsafe conditions may only 
exceed 25% by the amount of the following line item's cost: emergency escape, rescue openings and fire 
egress; ground fault circuit interrupters (GFCI); arc fault circuit interrupters (AFCI); and smoke, fire and 
carbon monoxide detection/alarm systems. The combination of these line items plus the correction of 
any other unsafe conditions cannot exceed 40% of Project Hard Costs budget. 
(43) All areas and components of the housing must be free of life-threatening hazards and unsafe 
conditions at project completionall identified deficiencies listed in the initial inspection except that 
correction of cosmetic issues, such as paint, wall texture, etc., will not be required if acceptable to the 
Household. 

(e) Work-Write Ups. The Department shall review work-write ups (also referred to as "scope of work") 
and cost estimates prior to the Administrator soliciting bids. 

(f) Bids. The Department shall review all line item bids Administrator selects for award prior to the 
commencement of construction. Lump sum bids will not be accepted. 

(g) Change orders. An Administrator seeking a change order must obtain written Department approval 
prior to the commencement of any work related to the proposed change. Failure to get prior 
Departmental approval may result in disallowed costs. 
 
§26.28 Amy Young Barrier Removal Program Project Completion Requirements 

(a) The Administrator has 90 calendar days from the date the Department approves the line item 
contract bid the Administrator selected for award to complete all construction activities and submit the 
Project and Administrative draw requestDraw Request, with required supporting documentation, in the 
Housing Contract System for reimbursement by the Department. The Department may grant a one-time, 
30-calendar day extension to the Project completion deadline. The Department may grant additional 
extensions due to extenuating circumstances that are beyond the Administrator's control. 

(b(b) The Administrator must submit evidence with the final Draw that the builder has provided a one-
year warranty specifying at a minimum that materials and equipment used by the contractor will be new 
and of good quality unless otherwise required, the work will be free from defects other than those 
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inherent in the work as specified, and the work will conform to the requirements of the contract 
documents. 

(c) The Administrator must provide the Household all warranty information for work performed by the 
builder and any materials purchased for which a manufacturer or installer's warranty is included in the 
price. 

(d) The Department will reimburse the Administrator in one, single payment after the Administrator's 
successful submission of the Project and Administrative draw requestDraw Request per Department 
instructions. Interim draws willDraws may not be permitted. The Department reserves the right to delay 
drawDraw approval in the event that the Household expresses dissatisfaction with the work completed 
in order to resolve any outstanding conflicts between the Household, and the Administrator and its 
subcontractors. 
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BOARD ACTION REQUEST 

COMMUNITY AFFAIRS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on an order proposing the repeal of 10 TAC Chapter 
6, Community Affairs Programs; an order proposing new 10 TAC Chapter 6, Community Affairs 
Programs; and directing that they be published for public comment in the Texas Register 
 

RECOMMENDED ACTION 
 

WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Texas Department of 
Housing and Community Affairs (the Department) is authorized to adopt rules 
governing the administration of the Department and its programs;  
 
WHEREAS, the Department has identified the need to revise 10 TAC Chapter 6 to 
improve clarity, to add the new Low Income Household Water Assistance Program 
(LIHWAP) as a program subject to requirements in the LIHWAP State Plan and 
subrecipient contracts, to reorganize subdivisions within the rules, and to correct 
identified areas of concern; and 

 
WHEREAS, upon authorization of this item, the proposed rule actions will be 
published in the Texas Register for public comment from September 17, 2021, 
through October 18, 2021;  
 
NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director and his designees be and each of them 
hereby are authorized, empowered, and directed, for and on behalf of the 
Department, to cause the proposed actions herein in the form presented to this 
meeting, to be published in the Texas Register for public comment, and in 
connection therewith, make such non-substantive technical corrections as they 
may deem necessary to effectuate the foregoing including any requested revisions 
to the preambles. 

 
BACKGROUND 

 
Staff is recommending proposed revisions to 10 TAC Chapter 6 to improve clarity, reorganize 
subdivisions within the rules, to include Low Income Household Water Assistance Program 
(LIHWAP) as a program subject to requirements described in the LIHWAP State Plan and 
subrecipient contracts, and correct identified areas of concern. It is staff’s goal that readers of 
the revised rules will find them easier to follow and understand. LIHWAP is a new pandemic-
response program funded by the U.S. Department of Health and Human Services (USHHS) and 
administered through the Department’s Community Affairs (CA) Division, and is designed to use 
the existing CA systems and reporting tools. The subrecipients for LIHWAP are anticipated to be 
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Comprehensive Energy Assistance Program (CEAP) subrecipients. Because of its temporary 
nature, Subchapter E has been added to establish the LIHWAP State Plan and subrecipient 
contracts as this new program’s requirements.   
 
Staff released the proposed revisions to the network of CA subrecipients on May 20, 2021, to 
garner stakeholder input and answer any questions prior to bringing a draft to the Board. Staff 
received and considered all input, some of which resulted in changes to the proposed rules 
reflected herein. 
 
While the proposed rules reflect changes as blackline revisions to the current rules, the changes 
will be submitted to the Texas Register as a proposed repeal and proposed new rule. Staff will, 
upon action by the Board, publish the proposed rules in the Texas Register for public comment 
from September 17, 2021, through October 18, 2021. Staff will return to the Board for final 
adoption of the rules.   
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Attachment 1: Preamble, including required analysis, for proposed repeal of 10 TAC Chapter 6 
Community Affairs Programs 
 
The Texas Department of Housing and Community Affairs (the Department) proposes the repeal 
of Chapter 6, Community Affairs Programs, including Subchapter A, General Provisions; 
Subchapter B, Community Services Block Grant; Subchapter C, Comprehensive Energy Assistance 
Program; and Subchapter D, Weatherization Assistance Program. The purpose of the proposed 
repeal is to eliminate outdated rules that warrant revision while adopting new updated rules 
under separate action. 
 
The Department has analyzed this proposed rulemaking and the analysis is described below for 
each category of analysis performed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221. 

 
Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the 
proposed repeal would be in effect: 
 
1.  The proposed repeal does not create or eliminate a government program, but relates to 
the repeal, and simultaneous adoption of this chapter regarding the administration of 
Community Affairs programs.  

 
2. The proposed repeal does not require a change in work that would require the creation of 
new employee positions, nor is the proposed repeal significant enough to reduce workload 
to a degree that any existing employee positions are eliminated.  

 
3. The proposed repeal does not require additional future legislative appropriations. 

 
4. The proposed repeal does not result in an increase in fees paid to the Department, nor in 
a decrease in fees paid to the Department. 

 
5. The proposed repeal is not creating a new regulation, except that they are being replaced 
by new rules simultaneously to provide for revisions. 

 
6. The proposed action will repeal existing regulations, but is associated with a simultaneous 
re-adoption making changes to the rules governing the administration of Community Affairs 
programs. 

 
7. The proposed repeal will not increase or decrease the number of individuals subject to the 
rule’s applicability. 

 
8. The proposed repeal will not negatively or positively affect this state’s economy. 

 

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES 
AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002. The Department has 
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evaluated the proposed repeal and determined that the proposed repeal will not create an 
economic effect on small or micro-businesses or rural communities. 

 
1. The Department has evaluated the rules and determined that none of the adverse effect 
strategies outlined in Tex. Gov’t Code §2006.002(b) are applicable. 
 
2. The rules relate to the Department’s administration of all Community Affairs programs 
which include the Community Services Block Grant (CSBG), the Low Income Home Energy 
Assistance Program (LIHEAP) which can be further divided into the Comprehensive Energy 
Assistance Program and LIHEAP Weatherization Assistance Program (WAP), and the 
Department of Energy WAP (DOE WAP). Other than a Subrecipient of funds for any of these 
programs who may consider itself a small or micro-business, which would not generally be 
the case, no small or micro-businesses are subject to the rules. However, if a Subrecipient 
considers itself a small or micro-business, the rule changes provide greater clarity.  
 
3. The Department has determined that because the rules apply only to existing 
Subrecipients, there will be no economic effect on small or micro-businesses or rural 
communities. 

 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed 
repeal does not contemplate or authorize a taking by the Department; therefore, no Takings 
Impact Assessment is required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
The Department has evaluated the rules as to their possible effects on local economies and has 
determined that for the first five years the proposed repeal will be in effect there would be no 
economic effect on local employment because the rules relate only to regulations which have 
already been in effect for existing Subrecipients; therefore, no local employment impact 
statement is required to be prepared for the rules. 

 
Tex. Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the 
probable effect of the rule on employment in each geographic region affected by this rule…” 
Considering that the rules pertain to all Subrecipients throughout the state, regardless of 
location, there are no “probable” effects of the revised rules on particular geographic regions. 
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). Mr. Wilkinson 
has also determined that, for each year of the first five years the proposed repeal is in effect, the 
public benefit anticipated as a result of the repealed chapter would be an updated, more 
streamlined, and clearer version of the rules governing Community Affairs programs. There will 
not be economic costs to individuals required to comply with the repealed chapter. 

 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has 
determined that for each year of the first five years the proposed repeal is in effect, enforcing or 
administering the repeal does not have any foreseeable implications related to costs or revenues 
of the state or local governments.  
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g. REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, 
to October 18, 2021, to receive input on the proposed repealed chapter. Written comments may 
be mailed to the Texas Department of Housing and Community Affairs, Gavin Reid, Rule 
Comments, P.O. Box 13941, Austin, Texas 78711-3941, or by email to 
gavin.reid@tdhca.state.tx.us. ALL COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local 
time, October 18, 2021. 

 
STATUTORY AUTHORITY. The repeal is adopted pursuant to TEX. GOV’T CODE, §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the repeal affects no other 
code, article, or statute. 
 
10 TAC Chapter 6 Community Affairs Programs. 
Subchapter A., General Provisions. 
§6.1. Purpose and Goals. 
§6.2. Definitions. 
§6.3. Subrecipient Contract. 
§6.4. Income Determination. 
§6.5. Documentation and Frequency of Determining Customer Eligibility. 
§6.6. Subrecipient Contact Information and Required Notifications. 
§6.7. Subrecipient Reporting Requirements. 
§6.8. Potential Applicant/Applicant/Customer Denials and Appeal Rights. 
§6.9. Training Funds for Conferences. 
§6.10. Compliance Monitoring. 
Subchapter B., Community Services Block Grant.  
§6.201. Background and Definitions. 
§6.202. Purpose and Goals.  
§6.203. Formula for Distribution of CSBG Funds.  
§6.204. Use of Funds.  
§6.205. Limitations on Use of Funds.  
§6.206. CSBG Community Assessment, Community Action Plan, and Strategic Plan.  
§6.207. Subrecipient Requirements.  
§6.208. Designation and Re-designation of Eligible Entities in Unserved Areas.  
§6.209. CSBG Requirements for Tripartite Board of Directors.  
§6.210. Board Structure.  
§6.211. Board Administrative Requirements.  
§6.212. Board Size.  
§6.213. Board Responsibility.  
§6.214. Board Meeting Requirements. 
Subchapter C. Comprehensive Energy Assistance Program. 
§6.301. Background and Definitions.  
§6.302. Purpose and Goals.  
§6.303. Distribution of CEAP Funds.  
§6.304. Deobligation and Reobligation of CEAP Funds.  
§6.305. Subrecipient Eligibility.  
§6.306. Service Delivery Plan.  
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§6.307. Subrecipient Requirements for Customer Eligibility Criteria, Provision of Services, and 
Establishing Priority for Eligible Households.  
§6.308. Allowable Subrecipient Administrative and Program Services Costs.  
§6.309. Types of Assistance and Benefit Levels.  
§6.310. Crisis Assistance Component.  
§6.311. Utility Assistance Component.  
§6.312. Payments to Subcontractors and Vendors.  
§6.313. Outreach, Accessibility, and Coordination. 
Subchapter D. Weatherization Assistance Program. 
§6.401. Background. 
§6.402. Purpose and Goals.  
§6.403. Definitions.  
§6.404. Distribution of WAP Funds.  
§6.405. Deobligation and Reobligation of Awarded Funds.  
§6.406. Subrecipient Requirements for Establishing Priority for Eligible Households and 
Customer Eligibility Criteria.  
§6.407. Program Requirements.  
§6.408. Department of Energy Weatherization Requirements.  
§6.409. LIHEAP Weatherization Requirements.  
§6.410. Liability Insurance and Warranty Requirement. 
§6.411 Customer Education.  
§6.412. Mold-like Substances.  
§6.413. Lead Safe Practices.  
§6.414. Eligibility for Multifamily Dwelling Units and Shelters.  
§6.415. Health and Safety and Unit Deferral.  
§6.416. Whole House Assessment.  
§6.417. Blower Door Standards. 
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Attachment 2: Preamble for proposed new 10 TAC Chapter 6 Community Affairs Programs 
 
The Texas Department of Housing and Community Affairs (the Department) proposes new 10 
TAC Chapter 6. Community Affairs Programs including Subchapter A, General Provisions; 
Subchapter B, Community Services Block Grant; Subchapter C, Comprehensive Energy Assistance 
Program; and Subchapter D, Weatherization Assistance Program. The purpose of the proposed 
new chapter is to update the rules to provide greater clarity for Subrecipients while administering 
Community Affairs programs (i.e., CSBG, LIHEAP, LIHWAP, and DOE WAP).  
 
Tex. Gov’t Code §2001.0045(b) does not apply to the rules proposed for action because it is 
exempt under §2001.0045(c)(4), which exempts rule changes necessary to receive a source of 
federal funds or to comply with federal law. This revision is being proposed to update, streamline, 
and make clearer the rules governing the administration of Community Affairs programs. The 
Department does not anticipate any costs associated with this proposed rule action. Compliance 
with the proposed rules are intended to ensure adherence to federal statute while operating 
federal grants.  
 
The Department has analyzed this proposed rulemaking and the analysis is described below for 
each category of analysis performed. 
 

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX GOV’T CODE §2001.0221. 
 
Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the 
proposed new rules would be in effect: 
 
1. The proposed rules do not create or eliminate a government program, but relate to the 
repeal, and simultaneous adoption relating to the administration of Community Affairs 
programs. 

 
2. The proposed new rules do not require a change in work that would require the creation 
of new employee positions, nor are the proposed new rules significant enough to reduce 
workload to a degree that eliminates any existing employee positions.  

 
3. The proposed rule does not require additional future legislative appropriations. 

 
4. The proposed rule will not result in an increase in fees paid to the Department, nor in a 
decrease in fees paid to the Department. 

 
5. The proposed rule is not creating new regulations, except that it is replacing rules being 
repealed simultaneously to provide for revisions. 

 
6. The proposed rule will not expand, limit, or repeal existing regulations. 

 
7. The proposed rule will not increase or decrease the number of individuals subject to the 
rule’s applicability. 
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8. The proposed rules will not negatively or positively affect the state’s economy. 

 
b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES 
AND REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002. The Department, in 
drafting the proposed rules, has attempted to reduce any adverse economic effect on small or 
micro-business or rural communities while remaining consistent with the statutory requirements 
of Tex. Gov’t Code Chapter §2306, Subchapter E.  

 
1. The Department has evaluated the proposed rules and determined that none of the 
adverse effect strategies outlined in Tex. Gov’t Code §2006.002(b) are applicable. 

2. The rules relate to the Department’s administration of all Community Affairs programs 
which include the Community Services Block Grant (CSBG), the Low Income Household Water 
Assistance Program (LIHWAP), the Low Income Home Energy Assistance Program (LIHEAP) 
which can be further divided into the Comprehensive Energy Assistance Program and LIHEAP 
Weatherization Assistance Program (WAP), and the Department of Energy WAP (DOE WAP). 
Other than a Subrecipient of funds for any of these programs who may consider itself a small 
or micro-business, which would not generally be the case, no small or micro-businesses are 
subject to the rules. However, if a Subrecipient considers itself a small or micro-business, the 
rule changes provide greater clarity.  

3. The Department has determined that because the rules apply only to existing 
Subrecipients, there will be no economic effect on small or micro-businesses or rural 
communities. 

c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043. The proposed rules 
do not contemplate or authorize a taking by the Department; therefore, no Takings Impact 
Assessment is required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
 
The Department has evaluated the rules as to their possible effect on local economies and has 
determined that for the first five years the proposed rules will be in effect there would be no 
economic effect on local employment because the rules relate only to a process which has 
already been in effect for existing Subrecipients; therefore, no local employment impact 
statement is required to be prepared for the rules. 
 
Tex. Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the 
probable effect of the rule on employment in each geographic region affected by this rule…” 
Considering that the rules pertain to all Subrecipients throughout the state, regardless of 
location, there are no “probable” effects of the new rules on particular geographic regions. 
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5). Mr. Wilkinson 
has also determined that, for each year of the first five years the new chapter is in effect, the 
public benefit anticipated as a result of the new chapter would be an updated, more streamlined, 
and clearer version of the rules governing Community Affairs programs.  There will not be 
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economic costs to individuals required to comply with the new chapter because the rules have 
already been in place through the rules found at the chapter being repealed. 
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has 
determined that for each year of the first five years the new chapter is in effect, enforcing or 
administering the new chapter does not have any foreseeable implications related to costs or 
revenues of the state or local governments.  
 
g. REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, 
to October 18, 2021, to receive input on the proposed new chapter. Written comments may be 
mailed to the Texas Department of Housing and Community Affairs, Gavin Reid, Rule Comments, 
P.O. Box 13941, Austin, Texas 78711-3941, or email to gavin.reid@tdhca.state.tx.us. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local time, October 18, 2021. 
 
STATUTORY AUTHORITY. The new chapter is proposed pursuant to TEX. GOV’T CODE, §2306.053, 
which authorizes the Department to adopt rules. Except as described herein the proposed new 
chapter affects no other code, article, or statute. 
 

[Note that these rules are shown in blackline form below for the purpose of the posting of Board 
materials but will be shown as clean proposed new language when submitted to the Texas Register.] 
 

10 TAC Chapter 6 Community Affairs Programs. 
 
TITLE 10 COMMUNITY DEVELOPMENT 
PART 1 TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS 
CHAPTER 6 COMMUNITY AFFAIRS PROGRAMS 
 
SUBCHAPTER A GENERAL PROVISIONS 

§6.1 Purpose and Goals 

(a) The rules established herein are for CSBG, LIHEAP, and DOE-WAP.  Subchapter A does not 

apply to LIHWAP, except as specifically incorporated through this rule and the Contract. 

Additional program specific requirements are contained within each program Ssubchapter and 

Chapters 1 and 2 of this title Part (relating to Administration and Enforcement, respectively).  

(b) Programs administered by the Community Affairs (CA) Division of the Texas Department of 

Housing and Community Affairs (the Department) support the Department's statutorily assigned 

mission.  

(c) The Department accomplishes its mission chiefly by acting as a conduit for federal grant 

funds and other assistance for housing and community affairs programs. Ensuring program 

compliance with the state and federal laws that govern the CA programs is another important 

part of the Department's mission. Oversight and program mandates ensure state and federal 

resources are expended in an efficient and effective manner.  
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(d) In instances of a disaster, the Department may pursue waivers or explore flexibilities as 

addressed in HHS Information Memorandum (IM) 154 (and any other subsequent guidance or 

similar guidance for LIHEAP, LIHWAP, or DOE WAP) through HHS or DOE within the CA 

programs in order to serve low income Texans. Non-annual federal allocations to any of these 

programs made to address disaster response (including but not limited to pandemic response) are 

also subject to these rules unless federal or state law require different terms and conditions or 

provisions of these rules are waived following the procedures in this Part and reflected in the 

Contract. 

§6.2 Definitions 

(a) To ensure a clear understanding of the terminology used in the context of the CSBG, 

LIHEAP, and DOE-WAP programs of the Community Affairs Division, a list of terms and 

definitions has been compiled as a reference. Any capitalized terms not specifically defined in 

this section or any section referenced in this chapter shall have the meaning as defined in Chapter 

2306 of the Tex. Gov't Code, Chapter 1 of this title Part (relating to Administration), Chapter 2 

of this title Part (relating to Enforcement), or applicable federal regulations.  

(b) The words and terms in this chapter shall have the meanings described in this subsection 

unless the context clearly indicates otherwise. Refer to Subchapters B, C, and D of this chapter 

for program specific definitions.  

(1) Affiliate--An entity related to an Applicant that controls by contract or by operation of law 

the Applicant or has the power to control the Applicant or a third entity that controls, or has the 

power to control both the Applicant and the entity. Examples include but are not limited to 

entities submitting under a common application, or instrumentalities of a unit of government. 

This term also includes any entity that is required to be reported as a component entity under 

Generally Accepted Accounting Standards, is required to be part of the same Single Audit as the 

Applicant, is reported on the same IRS Form 990, or is using the same federally approved 

indirect cost rate.  

(2) Awarded Funds--The amount of funds or proportional share of funds committed by the 

Department's Board to a Subrecipient or Sservice Aarea.  

(3) Categorical Eligible/Eligibility--A method where a Subrecipient must deem a Household to 

be eligible for LIHEAP or DOE benefits if that Household includes at least one member that 

receives assistance under specific federal programs as identified in §6.307 and §6.406this chapter 

or by Contract. (relating to Subrecipient Requirements for Customer Eligibility Criteria and 

Establishing Priority for Eligible Households and Subrecipient Requirements for Establishing 

Priority for Eligible Households and Customer Eligibility Criteria, respectively), as applicable.  

(4) Child--Household member not exceeding 18 years of age.  

(5) Code of Federal Regulations (CFR)--The codification of the general and permanent rules and 

regulations of the federal government as adopted and published in the Federal Register.  

(6) Community Action Agencies (CAAs)--Private Nonprofit Organizations and Public 

Organizations that carry out the Community Action Program, which was established by the 1964 

Economic Opportunity Act to fight poverty by empowering the poor in the United States.  
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(7) Community Services Block Grant (CSBG)--An HHS-funded program which provides 

funding for CAAs and other Eligible Entities that seek to address poverty at the community 

level.  

(8) Comprehensive Energy Assistance Program (CEAP)--A LIHEAP-funded program to assist 

low-income Households, in meeting their immediate home energy needs.  

(9) Concern--A policy, practice or procedure that has not yet resulted in a Finding or Deficiency, 

but if not changed will or may result in a Finding or Deficiency.  

(10) Contract--The executed written agreement between the Department and a Subrecipient 

performing an activity related to a program that describes performance requirements and 

responsibilities assigned by the document, for which the first day of the Contract Term is the 

point at which program funds may be considered by a Subrecipient for Expenditure, unless 

otherwise directed in writing by the Department.  

(11) Contract System--A web-based data collection platform which allows Subrecipients of 

Community Services programs to sign and view Contracts and submit performance and financial 

reports online.  

(12) Contract Term--The period of Expenditure under a Contract.  

(13) Contracted Funds--The gross amount of funds Obligated by the Department to a 

Subrecipient as reflected in a Contract.  

(14) Cost Reimbursement--A Contract sanction whereby reimbursement of costs incurred by the 

Subrecipient is made only after the Department has conducted such review as it deems 

appropriate, which may be complete or limited, such as on a sampling basis, and approved 

backup documentation provided by the Subrecipient to support such costs. Such a review and 

approval does not serve as a final approval and all uses of advanced funds remain subject to 

review in connection with future or pending reviews, monitoring, or audits.  

(15) Declaration of Income Statement (DIS)--A Department-approved form used only when it is 

not possible for an applicant to obtain third party or firsthand verification of income.  

(16) Deficiency--Consistent with the CSBG Act, a Deficiency exists when an Eligible Entity has 

failed to comply with the terms of an agreement or a State plan, or to meet a State requirement. 

The Department's determination of a Deficiency may be based on the Eligible Entity's failure to 

provide CSBG services, or to meet appropriate standards, goals, and other requirements 

established by the State, including performance objectives, or as provided for in §2.203(b) of this 

title (relating to Termination and Reduction of Funding for CSBG Eligible Entities). A Finding, 

Observation, or Concern that is not corrected, or is repeated, may become a Deficiency.  

(17) Deobligate/Deobligation--The partial or full removal of Contracted Funds from a 

Subrecipient. Partial Deobligation is the removal of some portion of the full Contracted Funds 

from a Subrecipient, leaving some remaining balance of Contracted Funds to be administered by 

the Subrecipient. Full Deobligation is the removal of the full amount of Contracted Funds from a 

Subrecipient. This definition does not apply to CSBG non-Discretionary funds.  
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(18) Department of Energy (DOE)--Federal department that provides funding for a 

weatherization assistance program.  

(19) Department of Health and Human Services (HHS)--Federal department that provides 

funding for CSBG and LIHEAP energy assistance and weatherization.  

(20) Discretionary Funds--CSBG funds, excluding the 90% of the state's annual allocation that is 

designated for statewide allocation to CSBG Eligible Entities under §6.203 of this subchapter 

(relating to Formula for Distribution of CSBG Funds) and state administrative funds, maintained 

by the Department, at its discretion, for CSBG allowable uses as authorized by the CSBG Act.  

(21) Dwelling Unit--A house, including a stationary mobile home, an apartment, a group of 

rooms, or a single room occupied as separate living quarters.  

(22) Elderly Person--  

(A) For CSBG, a person who is 55 years of age or older; and  

(B) For CEAP and WAP, a person who is 60 years of age or older.  

(23) Eligible Entity--Those local organizations in existence and designated by the federal and 

state government to administer programs created under the Federal Economic Opportunity Act of 

1964. This includes CAAs, limited-purpose agencies, and units of local government. The CSBG 

Act defines an Eligible Entity as an organization that was an Eligible Entity on the day before the 

enactment of the Coats Human Services Reauthorization Act of 1998 (October 27, 1998), or is 

designated by the Governor to serve a given area of the state and that has a tripartite board or 

other mechanism specified by the state for local governance.  

(24) Emergency--defined as:  

(A) A Nnatural Ddisaster;  

(B) A significant home energy supply shortage or disruption;  

(C) Significant increase in the cost of home energy, as determined by the Secretary of HHS;  

(D) A significant increase in home energy disconnections reported by a utility, a state regulatory 

agency, or another agency with necessary data;  

(E) A significant increase in participation in a public benefit program such as the food stamp 

program carried out under the Food Stamp Act of 1977 (7 U.S.C. §§2011, et seq.), the national 

program to provide supplemental security income carried out under Title XVI of the Social 

Security Act (42 U.S.C. §§1381, et seq.) or the state temporary assistance for needy families 

program carried out under Part A of Title IV of the Social Security Act (42 U.S.C. §§601, et 

seq.), as determined by the head of the appropriate federal agency;  

(F) A significant increase in unemployment, layoffs, or the number of Households with an 

individual applying for unemployment benefits, as determined by the Secretary of Labor; or  
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(G) An event meeting such criteria as the Secretary of HHS, at the discretion of the Secretary of 

HHS, may determine to be appropriate.  

(25) Expenditure--Funds that have been accrued or remitted for purposes of the award.  

(26) Extended Foster Care--the Texas Department of Family Services program as identified in 40 

TAC §700.346 or successor regulation. 

(27) Families with Young Children--A Household that includes a Child age five or younger. For 

LIHEAP-WAP only, a Family with Young Children also includes a Household that has a 

pregnant woman.  

(287) Federal Poverty Income Guidelines--The official poverty income guidelines as issued by 

HHS annually.  

(298) Finding--A Subrecipient's material failure to comply with rules, regulations, the terms of 

the Contract or to provide services under each program to meet appropriate standards, goals, and 

other requirements established by the Department or funding source (including performance 

objectives). A Finding impacts the organization's ability to achieve the goals of the program and 

jeopardizes continued operations of the Subrecipient. Findings include the identification of an 

action or failure to act that results or may result in disallowed costs.  

(30) Gross Annual Income (defined as the total amount of non-excluded income earned annually 

before taxes or any deductions) for all Household members 18 years of age and older. 

(3129) High Energy Burden--A Household whose energy burden exceeds 11% of annual gross 

income (as defined by the applicable program), determined by dividing a Household's annual 

home energy costs by the Household's annual gross incomeGross Annual Income.  

(320) High Energy Consumption--A Household that is billed more than $1000 annually for 

related fuel costs for heating and cooling their Dwelling Unit.  

(331) Household--An individual or group of individuals, excluding unborn Cchildren, who are 

living together as one economic unit. For DOE WAP this includes all persons living in the 

Dwelling Unit. For CSBG/LIHEAP it includes these persons customarily purchasing residential 

energy in common or making undesignated payments for energy. In CSBG/LIHEAP a live-in 

aide, or a Renter with a separate lease that includes a separate bill for utilities is not considered a 

Household member.  

(342) Inverse Ratio of Population Density Factor--The number of square miles of a county 

divided by the number of poverty Households of that county.  

(353) Low Income Household--defined as:  

(A) For DOE WAP, a Household whose total combined annual income is at or below 200% of 

the Federal Poverty Income guidelines, or a Household who is Categorically Eligible;  
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(B) For CEAP and LIHEAP-WAP, a Household whose total combined annual income is at or 

below 150% of the Federal Poverty Income guidelines, or a Household who is Categorically 

Eligible; and  

(C) For CSBG, a Household whose total combined annual income is at or below 125% of the 

Federal Poverty Income guidelines.  

(364) Low Income Home Energy Assistance Program (LIHEAP)--An HHS -funded program 

which serves Low Income Households who seek assistance for their home energy bills and/or 

weatherization services.   

(37) Low Income Water and Wastewater Assistance Program (LIHWAP)—An HHS funded 

temporary program. 

(385) Means Tested Veterans Program--A program whereby applicants who meet certain 

Veterans Affairs requirements, including but not limited to income and net worth limits set by 

Congress, receive payments from the U.S. Department of Veterans Affairs.under §§1315, 1521, 

1541, or 1542 of Title 38, United States Code, or under §306 of the Veterans' and Survivors' 

Pension Improvement Act of 1978. Benefit letters under 38 U.S.C. §§1315, 1541, and 1542 must 

include language indicating dependency and indemnity compensation. Benefit letters under 38 

U.S.C. §1521 must indicate that it is for a veteran's pension, rather than for a service connected 

disability.  

(396) Mixed Status Household--A Household that contains one or more members that are U.S. 

Citizens, U.S. Nationals, or Qualified Aliens, and one or more members that are Unqualified 

Aliens.  

(3407) Monthly Performance and Expenditure Report--Two separate but linked reports 

indicating a Subrecipient's or Eligible Entity's performance and financial information, due to the 

Department on or before the fifteenth day of each month of the Contract Term following the 

reporting month. If the fifteenth falls on a weekend or holiday, the reports must still be entered 

on or before the fifteenth. The data the Department collects is subject to change based on 

changes required by DOE or HHS.  

(4138) Obligation--Funds become obligated upon approval of an award to Subrecipient by the 

Department's Governing Board, unless the Department does not receive sufficient funding from 

the cognizant federal entity.  

(4239) Observation--A notable policy, practice or procedure observed through the course of 

monitoring.  

(430) Office of Management and Budget (OMB)--Office within the Executive Office of the 

President of the United States that oversees the performance of federal agencies and administers 

the federal budget.  

(441) OMB Circulars--Instructions and information issued by OMB to Federal agencies that set 

forth principles and standards for determining costs for federal awards and establish consistency 

in the management of grants for federal funds. Uniform cost principles and administrative 

requirements for local governments and for nonprofit organizations, as well as audit standards 
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for governmental organizations and other organizations expending federal funds are set forth in 2 

CFR Part 200, unless different provisions are required by statute or approved by OMB.  

(452) Outreach--The method used by a Subrecipient that attempts to identify customers who are 

in need of services, alerts these customers to service provisions and benefits, and helps them use 

the services that are available. Outreach is utilized to locate, contact and engage potential 

customers.  

(463) Performance Statement--A document which identifies the services to be provided by a 

Subrecipient.  

(47) Person with a Disability--Any individual who is:  

(A) An individual described in 29 U.S.C. §701 or has a disability under 42 U.S.C. §§12131 - 

12134;  

(B) Disabled as defined in 42 U.S.C. 1382(a)(3)(A), 42 U.S.C. §423, or in 42 U.S.C. §15001;  

(C) Receiving benefits under 38 U.S.C. Chapter 11 or 15; or  

(D) An individual with a disability as defined in §1.202(4).  

(485) Population Density--The number of persons residing within a given geographic area of the 

state.  

(496) Private Nonprofit Organization--An organization described in §501(c) of the Internal 

Revenue Code (the Code) of 1986 and which is exempt from taxation under subtitle A of the 

Code and that is not a Public Organization.  

(4507) Production Schedule--The estimated monthly and quarterly performance targets and 

Expenditures for a Contract Termperiod. The Production schedule must be signed by the 

applicable approved signatory and approved by the Department in writing.  

(518) Program Year--January 1 through December 31 of each calendar year for CSBG and 

LIHEAP; July 1 through June 30 of each calendar year for DOE WAP.  

(5249) Public Organization--A unit of government, as established by the Legislature of the State 

of Texas. Includes, but may not be limited to, cities, counties, and councils of governments.  

(530) Qualified Alien--A person that is not a U.S. Citizen or a U.S. National and is described at 8 

U.S.C. §1641(b) and (c).  

(541) Referral--The documented process of providing information to a customer Household 

about an agency, program, or professional person that can provide the service(s) needed by the 

customer.  

(552) Reobligate/Reobligation--The reallocation of Deobligated funds to other Subrecipients or 

back to the Department for allowable uses.  
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(563) Service Area--The geographical area where a Subrecipient must provide services under a 

Contract.  

(576) Single Audit--The audit required by OMB, 2 CFR Part 200, Subpart F, or Tex. Gov't Code, 

Chapter 738, Uniform Grant and Contract Management, as reflected in an audit report.  

(585) State--The State of Texas or the Department, as indicated by context.  

(596) Subcontractor--A person or an organization with whom the Subrecipient contracts with to 

provide services.  

(5607) Subrecipient--An organization that receives federal funds passed through the Department 

to operate the CSBG, CEAP, DOE WAP, and/or LIHEAP program(s).  

(6158) Supplemental Security Income (SSI)--A means tested program run by the Social Security 

Administration.  

(6259) System for Award Management (SAM)--Combined federal database that includes the 

Excluded Parties List System (EPLS).  

(630) Systematic Alien Verification for Entitlements (SAVE)--Automated intergovernmental 

database that allows authorized users to verify the immigration status of applicants.  

(641) Texas Administrative Code (TAC)--A compilation of all state agency rules in Texas.  

(65)  Texas Grant Management Standards (TxGMS) and Uniform Assurances— The 

standardized set of financial management procedures and Assurances established by Tex. Gov’t 

Code Chapter 783 for Contracts executed on or after January 1, 2022, and as further described in  

Chapter 1 Subchapter D of this Part relating to Uniform Guidance for Recipients of Federal and 

State Funds. The term “Assurance” refers to a statement of compliance with federal or state law 

that is required of a local government as a condition for the receipt Contract funds to promote the 

efficient use of public funds in local government and in programs requiring cooperation among 

local, state, and Federal agencies. This includes all Public Organizations. In addition, Tex. Gov't 

Code Chapter 2105, subjects Subrecipients of federal block grants (as defined therein) to the 

Texas Grant Management Standards and Uniform Assurances. 

(662) Uniform Grant Management Standards (UGMS)--The standardized set of financial 

management procedures and definitions established by Tex. Gov't Code Chapter 783 for 

Contracts executed before January 1, 2022, to promote the efficient use of public funds by 

requiring consistency among grantor agencies in their dealings with grantees, and by ensuring 

accountability for the expenditure of public funds. State agencies are required to adhere to these 

standards when administering grants and other financial assistance agreements with cities, 

counties and other political subdivisions of the state. This includes all Public Organizations. In 

addition, Tex. Gov't Code Chapter 2105, subjects Subrecipients of federal block grants (as 

defined therein) to the Uniform Grant and Contract Management Standards.  

(673) United States Code (U.S.C.)--A consolidation and codification by subject matter of the 

general and permanent laws of the United States.  
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(68) Unqualified Alien--A person that is not a U.S. Citizen, U.S. National, or a Qualified Alien.  

(695) Vendor Agreement--An agreement between the Subrecipient and energy vendors that 

contains assurances regarding fair billing practices, delivery procedures, and pricing for business 

transactions involving LIHEAP beneficiaries.  

(670) Vulnerable Populations--Elderly persons, Persons with a Disability, and Households with a 

Child at or below the age of five.  

(71) Weatherization Assistance Program (WAP)--DOE and LIHEAP funded program designed 

to reduce the energy cost burden of Low Income Households through the installation of energy 

efficient weatherization materials and education in energy use.  

§6.3 Subrecipient Contract 

(a) Subject to prior Board approval, the Department and a Subrecipient shall enter into and 

execute a Contract for the disbursement of program funds. The Department, acting by and 

through its Executive Director or his/her designee, may authorize, execute, and deliver 

authorized modifications and/or amendments to the contract, as allowed by state and federal laws 

and rules.  

(b) The governing body of the Subrecipient must pass a resolution authorizing its Executive 

Director or his/her designee to have signature authority to enter into contracts, sign amendments, 

and review and approve reports. All Contract actions including extensions, amendments or 

revisions must be ratified by the governing body at a subsequent regularly scheduled meeting no 

later than 120 calendar days from the Contract action. Minutes relating to this resolution must be 

on file at the Subrecipient level.  

(c) Within 45 calendar days following the conclusion of a Contract issued by the Department, the 

Subrecipient shall provide a final expenditure and final performance report regarding funds 

expended under the terms of the Contract.  

(d) A Performance Statement and budget are attachments to the Contract between the 

Subrecipient and the Department. Execution of the Contract enables the Subrecipient to access 

funds through the Department's Community Affairs Contract System.  

(e) Amendments and Extensions to Contracts.  

(1) Except for quarterly amendments to non-Discretionary CSBG Contracts to add funds as they 

are received from HHS, and excluding amendments that move funds within budget categories 

but do not extend time or add funds, amendment and extension requests must be submitted in 

writing by the Subrecipient, and will not be granted if any of the following circumstances exist:  

(A) If the award for the Contract was competitively awarded and the amendment would 

materially change the scope of Contract performance;  

(B) If the Subrecipient is delinquent in the submission of their Single Audit or the Single Audit 

Certification form required by §1.403, (relating to Single Audit Requirements), in Chapter 1 of 

this title (relating to Administration);  



Page 18 of 73 

(C) If the Subrecipient owes the Department disallowed amounts in excess of $1,000 and a 

Department-approved repayment plan is not in place or has been violated;  

(D) For amendments adding funds (not applicable to amendments for extending time) if the 

Department has cited the Subrecipient for violations within §6.110 of this subchapter (related to 

Compliance Monitoring) and the corrective action period has expired without correction of the 

issue or a satisfactory plan for correction of the issue or has otherwise notified the Subrecipient 

in accordance with §1.411 of this titlePart (relating to Administration of Block Grants) under  

Chapter 2105 of the Texas Government Code and corrective action has not been taken; or  

(E) A member of the Subrecipient's board has been debarred and has not been removed.  

(2) Within 30 calendar days of a Subrecipient's request for a Contract amendment or extension 

request the request will be processed or denied in writing. If denied, the applicable reason from 

this subsection or other applicable reason will be cited. The Subrecipient may appeal the decision 

to the Executive Director consistent with Chapter 1, §1.7, of this titlePart, (relating to the 

Appeals Process).  

§6.4 Income Determination 

(a) Eligibility for program assistance is determined under the Federal Poverty Income Guidelines 

and calculated as described herein (in some Programs certain forms of income may qualify the 

Household as Categorically Eligible for assistance in §6.2(b)(3) of this subchapter (relating to 

Definitions) however Categorical Eligibility does not determine the level of benefit, which is 

determined through the Income Determination process).  

(b) Income means cash receipts earned and/or received by all Household members 18 years of 

age and older before taxes during applicable tax year(s), but not the excluded income listed in 

but not the excluded income listed in subsection (d) of this section. Income is to be based on the 

Gross Annual Income (defined as the total amount of non-excluded income earned annually 

before taxes or any deductions) for all Household members 18 years of age and older.  

(c) Exceptions to the use of Gross Annual Income are forms of income:  

(1) From non-farm or farm self-employment net receipts must be used (i.e., receipts from a 

person's own business or from an owned or rented farm after deductions for business or farm 

expenses); and  

(2) From gambling or lottery winnings net income must be used.  

(d) If an income source is not excluded in this subsection, it must be included when determining 

income eligibility. Excluded Income:  

(1) Capital gains;  

(2) Any assets drawn down as withdrawals from a bank;  

(3) Balance of funds in a checking or savings account;  
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(4) Any amounts in an "individual development account" as provided by the Assets for 

Independence Act, as amended in 2002 (Pub. L. 107-110, 42 U.S.C. 604(h)(4));  

(5) Proceeds from the sale of property, a house, or a car;  

(6) One-time payments from a welfare agency to a family or person who is in temporary 

financial difficulty;  

(7) Tax refunds, Earned Income Tax Credit refunds,; the economic impact payments from the 

Internal Revenue Service under section 103 of the American Taxpayer Act; 

(8) Jury duty compensation;  

(9) Gifts, loans, and lump-sum inheritances;  

(10) One-time insurance payments, or compensation for injury;  

(11) Non-cash benefits, such as the employer-paid or union-paid portion of health insurance or 

other employee fringe benefits;  

(12) Reimbursements (for mileage, gas, lodging, meals, etc.);  

(13) Employee fringe benefits such as food or housing received in lieu of wages;  

(14) The value of food and fuel produced and consumed on farms;  

(15) The imputed value of rent from owner-occupied non-farm or farm housing;  

(16) Federal non-cash benefit programs such as Medicare, Medicaid, Supplemental Nutrition 

Assistance Program (SNAP), Women, Infants, and Children Supplemental Nutrition Program 

(WIC),SNAP, WIC, and school lunches, and housing assistance (Medicare deduction from 

Social Security Administration benefits should not be counted as income);  

(17) Combat zone pay to the military;  

(18) College scholarships, Pell and other grant sources, assistantships, fellowships and work 

study, VA Education Benefits (GI Bill), Bureau of Indian Affairs student assistance programs 

(20 U.S.C. 1087uu);  

(19) Child support payments received by the payee (amount paid by payor is included 

incomemay not be deducted from income);  

(20) Income of Household members under 18 years of age including payment to Cchildren under 

the age of 18 made payable to a person over the age of 18;  

(21) Stipends from senior companion programs, such as Retired Senior Volunteer Program and 

Foster Grandparents Program;  
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(22) AmeriCorps Program payments, allowances, earnings, and in-kind aid;  

(23) Depreciation for farm or business assets;  

(24) Reverse mortgages;  

(25) Payments for care of Foster Children. This includes payments to a host Household for 

individuals in Extended Foster Care;  

(26) Payments or allowances made under the Low-Income Home Energy Assistance Program 

(42 U.S.C. 8624(f));  

(27) Any amount of crime victim compensation (under the Victims of Crime Act) received 

through crime victim assistance (or payment or reimbursement of the cost of such assistance) as 

determined under the Victims of Crime Act because of the commission of a crime against the 

applicant under the Victims of Crime Act (42 U.S.C. 10602(c));  

(28) Major disaster and emergency assistance received by individuals and families under the 

Robert T. Stafford Disaster Relief and Emergency Assistance Act (93, as amended) and 

comparable disaster assistance provided by States, local governments, and disaster assistance 

organizations (42 U.S.C. 5155(d));  

(29) Allowances, earnings, and payments to individuals participating in programs under the 

Workforce Innovation and Opportunity Act (29 U.S.C.3101));  

(30) Payments received from programs funded under Title V of the Older Americans Act of 

1965 (42 U.S.C. 3056(g));  

(31) The value of any child care provided or arranged (or any amount received as payment for 

such care or reimbursement for costs incurred for such care) under the Child Care and 

Development Block Grant Act of 1990 (42 U.S.C. 9858(q));  

(32) Certain payments received under the Alaska Native Claims Settlement Act (43 U.S.C. 

1626(c));  

(33) Income derived from certain submarginal land of the United States that is held in trust for 

certain Indian tribes (25 U.S.C. 459(e));  

(34) Income derived from the disposition of funds to the Grand River Band of Ottawa Indians 

(94, §6);  

(35) The first $2,000 of per capita shares received from judgment funds awarded by the National 

Indian Gaming Commission or the U.S. Claims Court, the interests of individual Indians in trust 

or restricted lands, and the first $2000 per year of income received by individual Indians from 

funds derived from interests held in such trust or restricted lands (25 U.S.C. 1407 - 1408). This 

exclusion does not include proceeds of gaming operations regulated by the Commission;  
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(36) Payments received on or after January 1, 1989, from the Agent Orange Settlement Fund 

(101) or any other fund established pursuant to the settlement in In Re Agent Orange Liability 

Litigation, M.D.L. No. 381 (E.D.N.Y.);  

(37) Payments received under the Maine Indian Claims Settlement Act of 1980 (96, 25 U.S.C. 

1728);  

(38) Payments by the Indian Claims Commission to the Confederated Tribes and Bands of 

Yakima Indian Nation or the Apache Tribe of Mescalero Reservation (95);  

(39) Any allowance paid under the provisions of 38 U.S.C. 1833(c) to children of Vietnam 

veterans born with spina bifida (38 U.S.C. 1802 - 05), children of women Vietnam veterans born 

with certain birth defects (38 U.S.C. 1811 - 16), and children of certain Korean service veterans 

born with spina bifida (38 U.S.C. 1821);  

(40) Payments, funds, or distributions authorized, established, or directed by the Seneca Nation 

Settlement Act of 1990 (25 U.S.C. 1774f(b));  

(41) Payments from any deferred U.S. Department of Veterans Affairs disability benefits that are 

received in a lump sum amount or in prospective monthly amounts (42 U.S.C. §1437a(b)(4));  

(42) A lump sum or a periodic payment received by an individual Indian pursuant to the Class 

Action Settlement Agreement in the case entitled Elouise Cobell et al. v. Ken Salazar et al., 816 

F.Supp.2d 10 (Oct. 5, 2011 D.D.C.), for a period of one year from the time of receipt of that 

payment as provided in the Claims Resolution Act of 2010 (Pub. L. 111-291);  

(43) Per capita payments made from the proceeds of Indian Tribal Trust Cases as described in 

PIH Notice 2013-30 "Exclusion from Income of Payments under Recent Tribal Trust 

Settlements" (25 U.S.C. 117b(a));  

(44) Payments of up to $100,000 a year from an account established under the Achieving a 

Better Life Experience Act of 2014 or the ABLE Act of 2014 (P.L. 113-295) to a qualified 

beneficiary that are expended on qualified disability expenses; and  

(45) Any other items which are excluded by virtue of federal or state legislation or by adopted 

federal regulations that have taken effect. The Department will, from time to time, provide on its 

website updated links to such federal or state exclusions. Notwithstanding such information, a 

Subrecipient may rely on any adopted federal or state exclusion on and after the date on which it 

took effect.  

(e) The requirements for determining whether an applicant Household is eligible for assistance 

require the Subrecipient to annualize the Household income based on verifiable documentation 

of income, within 30 days of the application date.  

(f) The Subrecipient must document all sources of income, including excluded income, for 30 

days prior to the date of application, for all household members 18 years of age or older.  

(g) Identify all income sources, not on the excluded list, for income calculation.  
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(1) The Subrecipient must calculate projected annual income by annualizing current income. 

Income that may not last for a full 12 months should be calculated assuming current 

circumstances will last a full 12 months, unless it can be documented that employment is less 

than 12 months/year and pay is not prorated over the entire 12 month period. For incomes not 

able to be annualized over a 12 month period, the income shall be calculated on the total annual 

earning period (e.g., for a teacher paid only nine months a year, the annual income should be the 

income earned during those nine months). In limited cases where income is not paid hourly, 

weekly, bi-weekly, semi-monthly nor monthly, the Subrecipient may contact the Department to 

determine an alternate calculation method in unique circumstances on a case-by-case basis.  

(2) For all customers including those with categorical eligibility, the Subrecipient must collect 

verifiable documentation of Household income received in the 30 days prior to the date of 

application.  

(3) Once all sources of income are known, Subrecipient must convert reported income to an 

annual figure. Convert periodic wages to annual income by multiplying:  

(A) Hourly wages by the number of hours worked per year (2,080 hours for full-time 

employment with a 40-hour week and no overtime);  

(B) Weekly wages by 52;  

(C) Bi-weekly wages (paid every other week) by 26;  

(D) Semi-monthly wages (paid twice each month) by 24; and  

(E) Monthly wages by 12.  

(F) One-time employment income should be added to the total after the income has been 

annualized.  

(h) If a federal or state requirement provides an updated definition of income or method for 

calculating income, the Department will provide written notice to Subrecipients about the 

implementation date for the new requirements.  

(i) If proof of income is unobtainable, the applicant must complete and sign a Declaration of 

Income Statement (DIS).  

(j) For CSBG and LIHEAP, a live in aide or attendant is not considered part of the Household for 

purposes of determining Household income, but is considered for a benefit based on the size of 

the Household. Example: A Household applies for assistance. There are four people in the 

Household. One of the four people is a live-in aide. To determine if the Household is qualified, 

annualize the income of the other three Household members and compare it to the three person 

income limit. However, if the amount of benefit is based on Household size (such as benefit level 

based on the number of people in the Household), then this is a four person Household.  

(k) A Subrecipient shall not discourage anyone from applying for assistance. Subrecipient shall 

provide all potential customers with an opportunity to apply for programs.  
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§6.5 Documentation Application Intake and Frequency of Determining Customer 

Eligibility 

(a) Subrecipient shall:  

(1) Accept applications at sites that are geographically accessible to all Households in their 

Service Area; and  

(2) Provide a Household who has insufficient means to travel to an application intake site, are 

physically infirm, or are technically unable to submit applications electronically (e.g., computer 

illiterate, insufficient equipment, disability that prevents submitting the application) with an 

alternative means to submit an application.  

(ba) For CEAP and CSBG, income must be verified with a new application at least every twelve 

months.  

(cb) For WAP, income must be verified at the initial application. If the customer is on a wait-list 

for over 12 months since initial application, Household income must be updated within at least 

12 months of the unit being initially inspected.  

§6.6 Subrecipient Contact Information and Required Notifications 

(a) In accordance with §1.22 of this title Part (relating to Providing Contact Information to the 

Department), Subrecipient will notify the Department through the CA Contract System and 

provide contact information for key management staff (Executive Director, Chief Financial 

Officer, Program Director/Manager/Coordinator or any other person, regardless of titlePart, 

generally performing such duties) vacancies and new hires within 30 days of such occurrence.  

(b) For Eligible Entities, as vacancies exceed the 90 day threshold within the Eligible Entity's 

Board of Directors or for a Public Organization for the advisory board of directors, the 

Department will be notified of such vacancies and, if applicable, the sector the board member or 

advisory board member represented.  

(c) Contact information for all members of the Board of Directors or advisory board of directors 

must be provided to the Department and shall include: each board member's name, the position 

they hold, their term, their mailing address (which must be different from the organization's 

mailing address), phone number (different from the organization's phone number), fax number 

(if applicable), and the direct e-mail address for the chair of the advisory board.  

(d) The Department will rely solely on the contact information supplied by the Subrecipient in 

the Department's web-based Community Affairs Contract System. It is the Subrecipient's sole 

responsibility to ensure such information is current, accurate, and complete. Correspondence sent 

to the email or physical address shown in CA Contract System will be deemed delivered to the 

Subrecipient. Correspondence from the Department may be directly uploaded to the 

Subrecipient's CA contract account using a secure electronic document attachment system. Once 

uploaded, notification of the attachment will be sent electronically to the email address listed in 

the CA Contract System. The Department is not required to send a paper copy and if it does so it 

does as a voluntary and non-precedential courtesy only.  
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(e) Upon the hiring of a new program coordinator (e.g., the weatherization program coordinator) 

for an activity funded by non-discretionary CSBG, LIHEAP, or DOE-WAP the Subrecipient is 

required to contact the Department with written notification within 30 calendar days of the 

hiring, and to request training and technical assistance.  

(f) Contact information for a primary and secondary contact are required to be provided to the 

Department and accurately maintained as it relates to the handling of disaster response and 

emergency services as provided for in §6.207(d) of this title Part (relating to Subrecipient 

Requirements).  

§6.7 Subrecipient Reporting Requirements 

(a) Subrecipient must submit the Monthly Performance and Expenditure Report through the 

Community Affairs Contract System not later than the fifteenth day of each month following the 

reported month of the Contract PeriodTerm or for LIHWAP only not later than the twentieth day 

of each month following the reported month of the Contract Term. Reports are required even if a 

fund reimbursement or advance is not being requested. It is the responsibility of the Subrecipient 

to upload information into the Department's designated database.  

(b) Subrecipient shall reconcile their expenditures with their performance on at least a monthly 

basis before seeking a request for funds for the following month. If the Subrecipient is unable to 

reconcile on a month-to-month basis, the Subrecipient must provide at the request of the 

Department, a written explanation for the variance and take appropriate measures to reconcile the 

subsequent month. It is the responsibility of a Subrecipient to demonstrate the compliant use of 

all funds provided during the Contract Term.  

(c) If the Department has provided funds to a Subrecipient in excess of the amount of reported 

Expenditures in the ensuing month's report, no additional funds will be released until those 

excess funds have been expended. For example, in January a Subrecipient requests and is 

advanced $50,000. In February, if the Subrecipient reports $10,000 in Expenditures and an 

anticipated need for $30,000, no funds will be released.  

(d) Subrecipient shall electronically submit to the Department, no later than 45 days after the end 

of the Subrecipient Contract Term, a final accounting of the Contract's expenditure or 

reimbursement utilizing the final Monthly Performance and Expenditure Report. If this or a later 

reconciliation results in funds owed to the Department, Subrecipient shall, within 10 calendar 

days, either send funds to the Department, or contact the Department to enter into a time-limited 

Department approved repayment plan.  

(e) CSBG Annual Report and National Survey. Federal requirements mandate all states to 

participate in the preparation of an annual performance measurement report. To comply with the 

requirements of 42 U.S.C. §9917, all CSBG Eligible Entities and other organizations receiving 

CSBG funds are required to participate.  

(f) The Subrecipient shall submit other reports, data, and information on the performance of the 

DOE and LIHEAP-WAP program activities as required by DOE pursuant to 10 CFR §440.25 or 

by the Department.  
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(g) Subrecipient shall submit other reports, data, and information on the performance of the 

federal program activities as required by the Department.  

(h) A Subrecipient may refer a Contractor to the Department for Debarment consistent with 

§2.401 of this titlePart, (relating to Debarment from Participation in Programs Administered by 

the Department).  

§6.8 Potential Applicant/Applicant/Customer Denials and Appeals, Denial of Service, and 

Complaints Rights 

(a) Appeals. LIHEAP Subrecipients and CSBG Eligible Entities must adhere to all of Chapter 1, 

Subchapter D, §1.411 of this Part (relating to Administration of Block Grants under Chapter 

2105 of the Tex. Gov’t Code).  Entities that receive CSBG Discretionary only, LIHWAP, and 

DOE WAP must only follow §1.411(e)(1)-(6), relating to Appeals.   This section does not apply 

to entities that only receive Discretionary CSBG funds.  

(b) Denial of Service. Subrecipient shall establish a written procedure for the handling of denials 

of service when the denial involves an individual inquiring or applying for services/assistance 

whom is communicating or behaving in a threatening or abusive manner.  

(c) Complaints. Subrecipient shall establish a written procedure to address complaints of 

customer dissatisfaction. The procedure shall at a minimum include: 

(1) An investigation, completed within 10 days of complaint receipt, by at least one individual of 

the Subrecipient not originally associated with the complaint; and  

(2) If the customer is not satisfied with the investigation, an appeals process wherein the 

Executive Director makes a final decision on whether to concur or disagree with the 

appealcomplaint.  

(c) Subrecipient shall establish a denial of service complaint procedure to address written 

complaints from program applicants/customers whose application for assistance is denied or not 

acted upon with reasonable promptness. At a minimum, for persons who receive a denial of 

service, the procedures described in paragraphs (1) - (8) of this subsection shall be included:  

(1) Subrecipient shall provide a written denial of assistance notice to applicant within 10 

calendar days of the determination. Such a determination is defined as a denial of assistance, but 

does not include a level of assistance lower than the possible program limits or a reduction in 

assistance, as long as such process is in accordance with the Subrecipient's written policy. This 

notification shall include written notice of the right of a hearing, the timeframe the applicant has 

to respond to an appeal, and specific reasons for the denial by program. The Subrecipient may 

adopt a policy about the timeframe the applicant has to respond to the notice but Subrecipient 

must provide at least 20 calendar days to respond, unless Subrecipient will los access to the 

funds within the next 30 calendar days and then only 10 calendar days is required.  The applicant 

wishing to appeal a decision must provide written notice to Subrecipient within 20 calendar days 

of receipt of the denial notice.  

(2) A Subrecipient must establish an appeals committee composed of at least three persons. 

Subrecipient shall maintain documentation of appeals in their customer files.  
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(3) Subrecipient shall hold a private appeal hearing (unless otherwise required by law) either 

virtually, by phone, or in person in an accessible location within 150 calendarbusiness days after 

the Subrecipient received the appeal request from the applicant and must provide the applicant 

notice in writing of the time/location of the hearing at least seven calendar days before the appeal 

hearing.  

(4) Subrecipient shall record the hearing.  

(5) The hearing shall allow time for a statement by Subrecipient staff with knowledge of the 

case.  

(6) The hearing shall allow the applicant at least equal time, if requested, to present relevant 

information contesting the decision.  

(7) Subrecipient shall notify applicant of the decision in writing within three calendar days. The 

Subrecipient shall mail the notification by close of business on the third calendar day following 

the decision (three day turn-around).  

(8) If the denial is solely based on income eligibility, the provisions described in paragraphs (2) - 

(7) of this subsection do not apply, but the applicant may request a recertification of income 

eligibility based on initial documentation provided at the time of the original application. The 

recertification will be an analysis of the initial calculation based on the documentation received 

with the initial application for services and will be performed by an individual other than the 

person who performed the initial determination. If the recertification upholds the denial based on 

income eligibility documents provided at the initial application, the applicant must be notified in 

writing.  

(d) If the applicant is not satisfied with Subrecipient's decision, the applicant may further appeal 

the decision in writing to the Department within 10 calendar days of notification of an adverse 

decision.  

(e) Applicants/customers who allege that the Subrecipient has denied all or part of a service or 

benefit in a manner that is unjust, violates discrimination laws, or without reasonable basis in law 

or fact, may request a contested hearing under Tex. Gov't Code, Chapter 2001.  

(f) The hearing under subsection (ed) of this section shall be conducted by the State Office of 

Administrative Hearings on behalf of the Department in the locality served by the Subrecipient, 

for which the procedures are further described in §1.13 of this title (relating to Contested Case 

Hearing Procedures).  

(g) If the applicant/customer appeals to the Department, the Subrecipient's funds that could be 

pledged to that Household should remain unencumbered until the Department completes its 

decision.  

§6.9 Training Funds for Conferences 

The Department may provide financial assistance to Subrecipients for training and technical 

activities for state sponsored, federally sponsored, and other relevant workshops and 

conferences. Subrecipients may use program training funds to attend conferences provided the 
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conference agenda includes topics directly related to administering the program. Costs to attend 

the conference must be prorated by program for the appropriate portion. Only staff billed to the 

specific program, directly or indirectly, may charge any training and travel costs to the program.  

§6.10 Board Approval 

Subrecipient’s Board of Directors must be notified of any action taken by the Subrecipient’s staff  

to voluntarily relinquish funds or to not accept proposed awards from the Department.  

§6.101 Compliance Monitoring 

(a) Purpose and Overview.  

(1) This section provides the procedures that will be followed for monitoring for compliance 

with the programs in this chapter, 10 TAC Chapter 6, including LIHWAP.  

(2) Any entity administering any or all of the programs detailed in this chapter, 10 TAC Chapter 

6, is a Subrecipient. A Subrecipient may also administer other programs, including programs 

administered by other state or federal agencies and privately funded programs. If the 

Subrecipient has contracts for other programs through the Department, including but not limited 

to the Emergency Solutions Grants, Ending Homelessness Fund, Homeless Housing and 

Services Program, HOME Partnerships Program, the Neighborhood Stabilization Program, or the 

State Housing Trust Fund, the Department may, but is not required to and does not commit to, 

coordinate monitoring of those programs with monitoring of Community Affairs Division funds 

under this subchapter.  

(3) Any entity administering any or all of the programs provided for in subsection (a) of this 

section as part of a Memorandum of Understanding (MOU), contract, or other legal agreement 

with a Subrecipient is a Subgrantee.  

(b) Frequency of Reviews, Notification, and Information Collection.  

(1) In general, a Subrecipient will be scheduled for monitoring based on state or federal 

monitoring requirements and/or a risk assessment. Factors to be included in the risk assessment 

include but are not limited to: the number of Contracts administered by the Subrecipient, the 

amount of funds awarded and expended, the length of time since the last monitoring, findings 

identified during previous monitoring, issues identified through the submission or lack of 

submission of a single audit, complaints received by the Department, and reports of fraud, waste 

and/or abuse. The risk assessment will also be used to determine which Subrecipients will have 

an onsite review and which may have a desk review.  

(2) The Department will provide a Subrecipient with written notice of any upcoming onsite or 

desk monitoring review, and such notice will be given to the Subrecipient and Subgrantee by 

email to the Subrecipient's chief executive officer at the email address most recently provided to 

the Department by the Subrecipient. In general, a 30 day notice will be provided. However, if a 

credible complaint of fraud or other egregious noncompliance is received the Department 

reserves the right to conduct unannounced monitoring visits. It is the responsibility of the 

Subrecipient to provide to the Department the current contact information for the organization 

and the Board in accordance with §6.6 of this chapter (relating to Subrecipient Contact 
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Information and Required Notifications) and §1.22 of this title Part (relating to Providing 

Contact Information to the Department).  

(3) Upon request, a Subrecipient must make available to the Department all books and records 

that the Department determines are reasonably relevant to the scope of the Department's review. 

Typically, these records may include (but are not limited to):  

(A) Minutes of the governing board and any committees thereof, together with all supporting 

materials;  

(B) Copies of all internal operating procedures or other documents governing the Subrecipient's 

operations;  

(C) The Subrecipient's Board approved operating budget and reports on execution of that budget;  

(D) The Subrecipient's strategic plan or comparable document if applicable and any reports on 

the achievement of that plan;  

(E) Correspondence to or from any independent auditor;  

(F) Contracts with any third parties for goods or services and files documenting compliance with 

any applicable procurement and property disposition requirements;  

(G) All general ledgers and other records of financial operations (including copies of checks and 

other supporting documents);  

(H) Applicable customer files with all required documentation;  

(I) Applicable human resources records;  

(J) Monitoring reports from other funding entities;  

(K) Customer files regarding complaints, appeals and termination of services; and  

(L) Documentation to substantiate compliance with any other applicable Department contract 

provisions and state or federal requirements including, but not limited to UGMS, TxGMS, 2 

CFR Part 200 Uniform Administrative Requirements, Cost Principles, Audit Requirements for 

Federal Awards, Lead Based Paint, the Personal Responsibility and Work Opportunity Act, and 

limited English proficiency requirements.  

(c) Post Monitoring Procedures.  

(1) In general, within 30 calendar days of the last day of the monitoring visit, a written 

monitoring report will be prepared for the Subrecipient describing the monitoring assessment and 

any corrective actions, if applicable. The monitoring report will be emailed to the Board Chair 

and the Subrecipient's Executive Director. For a Private Nonprofit Organization, all Department 

monitoring reports and Subrecipient responses to monitoring reports must be provided to the 

governing body of the Subrecipient within the next two regularly scheduled meetings. For a 

Public Organization all Department monitoring reports and Subrecipient responses to monitoring 
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reports must be provided to the governing body of the Subrecipient, and for a CSBG 

Subrecipient to the advisory board within the next two regularly scheduled meetings. Issues of 

concern over which there is uncertainty or ambiguity may be discussed by the Department with 

the staff of cognizant agencies overseeing federal funding. Certain types of suspected or 

observed improper conduct may trigger requirements to make reports to other oversight 

authorities, state and federal, including but not limited to the State Auditor's Office and 

applicable Inspectors General.  

(2) Subrecipient Response. If there are any findings of noncompliance requiring corrective 

action, the Subrecipient will be provided 30 calendar days, from the date of the email, to respond 

which may be extended by the Department for good cause. In order to receive an extension, the 

Subrecipient must submit a written request to the Director of Compliance within the corrective 

action period, stating the basis for good cause that justifies the extension. The Department will 

approve or deny the extension request within five calendar days.  

(3) Monitoring Close Out. Within 45 calendar days after the end of the corrective action period, a 

close out letter will be issued to the Subrecipient. If the Subrecipient supplies evidence 

establishing continual compliance that negates the finding of noncompliance, the issue of 

noncompliance will be rescinded. If the Subrecipient's timely response satisfies all findings and 

concerns noted in the monitoring letter, the issue of noncompliance will be noted as corrected. In 

some circumstances, the Subrecipient may be unable to secure documentation to correct a 

finding. In those instances, if there are mitigating circumstances, the Department may note the 

finding is not corrected but close the issue with no further action required. If the Subrecipient's 

response does not correct all findings noted, the close out letter will identify the documentation 

that must be submitted to correct the issue.  

(4) Options for Review. If, following the submission of corrective action documentation, 

Compliance staff continues to find the Subrecipient in noncompliance, and the Subrecipient 

disagrees, the Subrecipient may request or initiate review of the matter using the following 

options, where applicable:  

(A) If the issue is related to a program requirement or prohibition of a federal program, the 

Subrecipient may contact the applicable federal program officer for guidance or request that the 

Department contact applicable federal program officer for guidance without identifying the 

Subrecipient.  

(B) If the issue is related to application of a provision of the Contract or a requirement of the 

Texas Administrative Code, the Subrecipient may request to submit an appeal to the Executive 

Director consistent with §1.7 of this title Part (relating to Appeals Process).  

(C) A Subrecipient may request Alternative Dispute Resolution (ADR). Subrecipient should send 

a proposal to the Department's Dispute Resolution Coordinator to initiate ADR pursuant to §1.17 

of this title Part (relating to Alternative Dispute Resolution).  

(5) If a Subrecipient does not respond to a monitoring letter or fail to provide acceptable 

evidence of compliance, the matter will be handled through the procedures described in Chapter 

2 of this title Part (relating to Enforcement).  

SUBCHAPTER B COMMUNITY SERVICES BLOCK GRANT 
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§6.201 Background and Definitions 

(a) In addition to this subchapter, except where noted, the rules established in Subchapter A of 

this chapter (relating to General Provisions) and Chapters 1 and 2 (relating to Administration and 

Enforcement, respectively) of this title Part apply to the CSBG Program. The CSBG Act was 

amended by the "Community Services Block Grant Amendments of 1994" and the Coats Human 

Services Reauthorization Act of 1998. The Secretary is authorized to establish a community 

services block grant program and make grants available through the program to states to 

ameliorate the causes of poverty in communities within the states. Although Eligible Entities 

receive an allocation of CSBG funds, the CSBG program is not an entitlement program for 

eligible customers.  

(b) The Texas Legislature designates the Department as the lead agency for the administration of 

the CSBG program pursuant to Tex. Gov't Code, §2306.092. CSBG funds are made available to 

Eligible Entities to carry out the purposes of the CSBG program.  

(c) Except as otherwise noted herein all references in this subchapter to an Eligible Entity's board 

means both the governing board of the Private Nonprofit or the advisory board of the Public 

Organization.  

(d) Definitions.  

(1) Community Action Plan (CAP)--A plan required by the CSBG Act which describes the local 

Eligible Entity service delivery system, how coordination will be developed to fill identified gaps 

in services, how funds will be coordinated with other public and private resources, and how the 

local entity will use the funds to support innovative community and neighborhood based 

initiatives related to the grant.  

(2) CSBG Act--The CSBG Act is a law passed by Congress authorizing the Community Services 

Block Grant. The CSBG Act was amended by the Community Services Block Grant 

Amendments of 1994 and the Coats Human Services Reauthorization Act of 1998 under 42 

U.S.C. §§9901, et seq. The CSBG Act authorized establishing a community services block grant 

program to make grants available through the program to states to ameliorate the causes of 

poverty in communities within the states.  

(3) Direct Customer Support--includes salaries and fringe benefits of case management staff as 

well as direct benefits provided to customers.  

(4) National Performance Indicator (NPI)--A federally defined measure of performance within 

the Department's Community Affairs Contract System for measuring performance and results of 

Subrecipients of funds.  

(5) Needs Assessment--An assessment of community needs in the areas to be served with CSBG 

funds.  

(6) Quality Improvement Plan (QIP)--A plan developed by a CSBG Eligible Entity to correct 

Deficiencies identified by the Department as further described in §2.203 and §2.204 of this title 

Part (Termination and Reduction of Funding for CSBG Eligible Entities and Contents of a 

Quality Improvement Plan, respectively).  
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(7) Results Oriented Management and Accountability (ROMA)--ROMA provides a framework 

for continuous growth and improvement among Eligible Entities. ROMA implementation is a 

federal requirement for receiving federal CSBG funds, outlined in HHS IM 152.  

(8) Strategic Plan--A planning document which takes into consideration the needs of the targeted 

community and identifies an organization's vision and mission; its strengths, weaknesses, 

opportunities, and threats; external and internal factors impacting the organization; and utilizes 

this information to set goals, objectives, strategies, and measure to meet over an identified period 

of time.  

(9) Transitioned Out of Poverty (TOP)--A Household who was CSBG eligible and as a result of 

the delivery of CSBG-supported case management services attains an annual income in excess of 

125% of the poverty guidelines for 90 calendar days.  

(e) Use of certain terminology. In these rules and in the Department's administration of its 

programs, including the CSBG program, certain terminology is used that may not always align 

completely with the terminology employed in the CSBG Act. The term "monitoring" is used 

interchangeably with the CSBG Act term "review" as used in 42 U.S.C. §9915 of the CSBG Act. 

Similarly, the terms "findings," "concerns," and "violations" are used interchangeably with the 

term "deficiencies as used in 42 U.S.C. §9915 of the CSBG Act although, in a given context, 

they may be assigned more specific, different, or more nuanced meanings, as appropriate.  

§6.202 Purpose and Goals 

The Department passes through CSBG funds to Public Organizations and Private Nonprofits that 

are to comply with the purposes of the CSBG Act.  

§6.203 Formula for Distribution of CSBG Funds 

(a) The CSBG Act requires that no less than 90% of the state's annual allocation be allocated to 

Eligible Entities. The Department currently utilizes a multi-factor fund distribution formula to 

equitably provide CSBG funds throughout the state to the CSBG Eligible Entities. The formula 

is subject to adjustment from time to time when amended as part of the CSBG State Plan.  

(b) The distribution formula incorporates the most current U.S. Census Bureau Decennial Census 

and data from the American Community Survey for information on persons not to exceed 125% 

of poverty. The formula is applied as follows:  

(1) Each Eligible Entity receives a $50,000 base award;  

(2) Then, the factors of poverty population, weighted at 98% and inverse population density, 

weighted at 2%, are applied to the state's allocation required to be distributed among Eligible 

Entities;  

(3) If the base combined with the calculation resulting from the weighted factors in subparagraph 

(2) do not reach a minimum floor of $150,000, then a minimum floor of $150,000 is reserved for 

each of those CSBG eligible entities, resulting in a proportional reduction in other funds 

available for formula-based distribution;  
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(4) Then, the formula is re-applied to the balance of the 90% funds for distributing the remaining 

funds to the remaining CSBG Eeligible Eentities.  

(c) Following the use of the decennial Census data, then on a biennial basis, the Department will 

use the most recent American Community Survey five year estimate data that is available. To the 

extent that there are significant reductions in CSBG funds received by the Department, the 

Department may revise the CSBG distribution formula through a rulemaking process.  

(d) In years where permitted by the federal government, an Eligible Entity that does not obligate 

more than 20% of its base allocation in a Program Year (excluding any additional funds that may 

be distributed by the Department) by the end of the first quarter of the year following the 

allocation year for two consecutive years will have funding recaptured consistent with 42 U.S.C. 

§9907(a)(3). This recapture of funds does not trigger the procedures or protections of HHS IM 

116. The Subrecipient of the funds will be provided a Contract for the average percentage of 

funds that they expended over the last two years. The Eligible Entity will be provided an 

opportunity to redistribute the funds through a competitive request for proposals to a Private 

Nonprofit Organization, located within the community served by the Eligible Entity. If the 

Eligible Entity selects this option it will be responsible for monitoring the Private Nonprofit 

Organization selected. If the Subrecipient does not provide them to an eligible Private Nonprofit 

Organization, located within the community served by the Subrecipient, the Department in 

accordance with HHS IM 42 shall redistribute the funds to another Eligible Entity to be used in 

accordance with the CSBG and Department rules.  

(e) Five percent of the Department's annual allocation of CSBG funds may be expended on 

activities listed in 42 U.S.C. §9907(b)(A) - (H) and further described in the annual plan or by 

Board approval. The Department may also opt to distribute unexpended funds described in 

subsection (f) of this section for these activities.  

(f) Up to 5% of the State's annual allocation of CSBG funds will be used for the Department's 

administrative purposes consistent with state and federal law.  

§6.204 Use of Funds 

CSBG funds are contractually obligated to Eligible Entities, and accessed through the 

Department's web-based Community Affairs Contract System. Prior to executing a Contract for 

CSBG funds, the Department will verify that neither the entity, nor any member of the Eligible 

Entity's Board is federally debarred or excluded. Unless modified by Contract, the annual 

allocation has a beginning date of January 1 and an end date of December 31, regardless of the 

Eligible Entity's fiscal year. Eligible Entities may use the funds for administrative support and/or 

for direct services such as: education, employment, housing, health care, nutrition, 

transportation, linkages with other service providers, youth programs, emergency services, i.e., 

utilities, rent, food, Shelter, clothing, etc.  

§6.205 Limitations on Use of Funds 

(a) Construction of Facilities. CSBG funds may not be used for the purchase, construction or 

improvement of land, or facilities as described in (42 U.S.C. §9918(a)).  
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(b) The CSBG Act prohibits the use of funds for partisan or nonpartisan political activity; any 

political activity associated with a candidate, contending faction, or group in an election for 

public or party office; transportation to the polls or similar assistance with an election; or voter 

registration activity (for example, contacting a congressional office to advocate for a change to 

any law is a prohibited activity).  

(c) Utility and rent deposit refunds from vendors must be reimbursed to the Subrecipient and not 

the customer. Refunds must be treated as program income, and returned to the Department 

within 10 calendar days of receipt.  

§6.206 CSBG Strategic Plan, Community Assessment, and Community Action Plan, and 

Strategic Plan 

(a) In accordance with CSBG Organizational Standards, every five years each Eligible Entity 

shall complete a Strategic Plan using the full Results Oriented Management and Accountability 

(ROMA) cycle or a comparable system. The Strategic Plan shall, at a minimum, meet the 

requirements of CSBG Organizational Standards (specifically Organization Standards 4.3, 6.1 - 

6.5, and 9.3) and any other requirements established by the Department as a result of federal law. 

regulation or guidance, or state law. The Strategic Plan must comply with Department 

requirements and be submitted on or before a date specified by the Department.  

 (b) In accordance with CSBG Organizational Standards, every three years each Eligible Entity 

shall complete a Community Assessment (may also be called "Community Needs Assessment" 

or CNA), upon which the annual Community Action Plan (CAP) will be based. The Community 

Assessment must comply with Department requirements and be submitted on or before a date 

specified by the Department. The Community Assessment will require, among other things, that 

the top five needs of the Service Area are identified.  

(ca) In accordance with the CSBG ActOrganizational Standards, each Eligible Entity must 

submit a CAPommunity Action Plan on an annual basis. The CAPommunity Action Plan must 

comply with Department requirements and is required to be submitted on or before a date 

specified by the Department, to the Department by a date directed by the Department, for 

approval prior to execution of a Contract.  

 (e) The CAP shall be derived from the Community Assessment and at a minimum include a 

budget, a description of the delivery of case management services, in accordance with the 

National Performance Indicators, and include a Performance Statement that describes the 

services, programs, activities, and planned outcomes to be delivered by the organization.  

(f) The CAP must take into consideration the outcomes expected by previous CAPs. If past 

outcomes were not achieved as reported in the CA Contract System, or outcomes exceed the 

targeted goals, the Subrecipient must assess the reasons for the variance in outcomes, determine 

what will be done differently if continuing to include those outcome goals, and identify how any 

of issues or obstacles will be mitigated or addressed. An effective CAP should be constantly 

monitored and adjusted to optimize achievement of results consistent with CSBG Act goals.  

(d) If circumstances warrant amendments to the Community Assessment or the CAP, a 

Subrecipient must provide a written request to the Department identifying the specific requested 
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change(s) to the document with a justification for each change. The Department will approve or 

deny amendment requests in writing.  

(e) Hearing. In conjunction with the submission of the CAP, the Eligible Entity must annually 

submit to the Department a certification from its board that a public hearing was posted, and 

conducted on the proposed use of that year's funds.  

(fg) The Strategic Plan, Community Assessment, and and the CAP both require Department 

approval; those that do not meet the Department's requirements as articulated in these rules, in 

federal guidance, or in Subrecipient's Contract, and in Department guidance will be required to 

be revised until they meet the Department's satisfaction.  

 (h) If circumstances warrant amendments to the Community Assessment or the CAP, a 

Subrecipient must provide a written request to the Department identifying the specific requested 

change(s) to the document with a justification for each change. The Department will approve or 

deny amendment requests in writing.  

(i) Hearing. In conjunction with the submission of the CAP, the Eligible Entity must annually 

submit to the Department a certification from its board that a public hearing was posted, and 

conducted on the proposed use of that year's funds.  

(gb) Consistent with CSBG Oorganizational sStandards relating to Data Analysis and 

Performance, the Eligible Entity must present to its governing board for review or action, at least 

every 12 months, an analysis of the agency's outcomes and any operational or strategic program 

adjustments and improvements identified as necessary; and the organization must submit its 

annual CSBG Information Survey data report which reflects customer demographics and 

organization-wide outcomes.  

 (c) Every three years each Eligible Entity shall complete a Community Assessment (may also be 

called "Community Needs Assessment" or CNA), upon which the annual CAP will be based. 

Guidance on the content and requirements of the Community Assessment will be released by the 

Department. Information related to the Community Assessment shall be submitted to the 

Department on or before a date specified by the Department in the previous year's Contract. The 

Community Assessment will require, among other things, that the top five needs of the Service 

Area are identified.  

(hd) Services to Poverty Population. An Eligible Entity administering services to customers in 

one or more counties in its CSBG Service Area shall ensure that such services are rendered 

reasonably and in an equitable manner to ensure fairness among all potential applicants eligible 

for services. Services rendered must reflect the poverty population ratios in the Service Area and 

services should be distributed based on the proportionate representation of the poverty 

population within a county. A variance of greater than plus or minus 20% may constitute a 

Deficiency. An Eligible Entity administering services to customers in one or more counties shall 

demonstrate marketing and outreach efforts to make available direct services to a reasonable 

percentage of the county's eligible population based on the most recent census or American 

Community Survey data, as directed by the Department. Services should also be distributed 

based on the proportionate representation of the poverty population within a county. Other 

CSBG-funded organizations shall ensure that services are rendered in accordance with 

requirements of the CSBG Contract.  
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 (e) The CAP shall be derived from the Community Assessment and at a minimum include a 

budget, a description of the delivery of case management services, in accordance with the 

National Performance Indicators, and include a Performance Statement that describes the 

services, programs, activities, and planned outcomes to be delivered by the organization.  

(f) The CAP must take into consideration the outcomes expected by previous CAPs. If past 

outcomes were not achieved as reported in the CA Contract System, or outcomes exceed the 

targeted goals, the Subrecipient must assess the reasons for the variance in outcomes, determine 

what will be done differently if continuing to include those outcome goals, and identify how any 

of issues or obstacles will be mitigated or addressed. An effective CAP should be constantly 

monitored and adjusted to optimize achievement of results consistent with CSBG Act goals.  

(g) The Community Assessment and the CAP both require Department approval; those that do 

not meet the Department's requirements as articulated in these rules, in federal guidance, or in 

Subrecipient's Contract will be required to be revised until they meet the Department's 

satisfaction.  

(h) If circumstances warrant amendments to the Community Assessment or the CAP, a 

Subrecipient must provide a written request to the Department identifying the specific requested 

change(s) to the document with a justification for each change. The Department will approve or 

deny amendment requests in writing.  

(i) Hearing. In conjunction with the submission of the CAP, the Eligible Entity must annually 

submit to the Department a certification from its board that a public hearing was posted, and 

conducted on the proposed use of that year's funds.  

 (j) At least every five years, each Eligible Entity shall develop a Strategic Plan using the full 

ROMA cycle or a comparable system. The Strategic Plan shall meet the requirements of CSBG 

Organizational Standards (specifically Organization Standards 4.3, 6.1 - 6.5, and 9.3) and meet 

the requirements in the Department's Strategic Plan guidance. The Strategic Plan shall be 

submitted to the Department on or before a date specified by the Department in the Contract.  

(ik) Each CSBG Subrecipient must develop a Performance Statement which identifies the 

services, programs, and activities to be administered by that organization.  

§6.207 Subrecipient Requirements 

(a) An Eligible Entity shall submit information regarding the planned use of funds as part of the 

CAP as described in §6.206 of this subchapter (relating to CSBG Community Assessment, 

Community Action Plan, and Strategic Plan).  

(b) HHS issues terms and conditions for receipt of funds under the CSBG. Subrecipient will 

comply with the requirements of the terms and conditions of the CSBG award.  

(c) CSBG Eligible Entities, and other CSBG organizations where applicable, are required to 

coordinate CSBG funds and form partnerships and other linkages with other public and private 

resources and coordinate and establish linkages between governmental and other social service 

programs to assure the effective delivery of services and avoid duplication of services.  
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(d) CSBG Eligible Entities will provide, on an emergency basis, the provision of supplies and 

services, nutritious foods, and related services as may be necessary to counteract the conditions 

of starvation and malnutrition among low-income individuals. The nutritional needs may be met 

through a referral source that has resources available to meet the immediate needs.  

(e) CSBG Eligible Entities and other CSBG organizations are required to coordinate for the 

provision of employment and training activities through local workforce investment systems 

under the Workforce Innovation and Opportunity Act, as applicable.  

(f) CSBG Eligible Entities are required to inform custodial parents in single-parent families that 

participate in programs, activities, or services about the resources available through the Texas 

Attorney General's Office with respect to the collection of child support payments and refer 

eligible parents to the Texas Attorney General's Office of Child Support Services Division.  

(g) Documentation of Services. Subrecipient must maintain a record of referrals and services 

provided.  

(h) Intake Form. To fulfill the requirements of 42 U.S.C. §9917, CSBG Subrecipient must 

complete and maintain an intake form that screens for income, assesses customer needs, and 

captures the demographic and household characteristic data required for the Monthly 

Performance and Expenditure Report, referenced in Subchapter A of this chapter (relating to 

General Provisions), for all Households receiving a community action service. CSBG 

Subrecipients must complete and maintain a manual or electronic intake form for all customers at 

least every twelve months.  

(i) Case Management.  

(1) An Eligible Entity is required to provide integrated case management services. Subrecipient 

is required to identify and set goals for Households they serve through the case management 

process. Subrecipient is required to evaluate and assess the effect its case management system 

has on the short-term (less than three months) and long-term (greater than three months) impact 

on customers, such as enabling the customer to move from poverty to self-sufficiency, to 

maintain stability. CSBG funds may be used for short term case management to meet immediate 

needs. In addition, CSBG funds may be used to provide long-term case management to persons 

working to transition out of poverty and achieve self-sufficiency.  

(2) An Eligible Entity must have and maintain documentation of case management services 

provided.  

(3) An Eligible Entity is assigned a minimum TOP goal by the Department. Eligible Entities 

must provide ongoing case management services for these TOP Households. The case 

management services must include the components described in subparagraphs (A) - (L) of this 

paragraph. Subrecipients must also provide case management clients with a Customer 

Satisfaction Survey, described in subparagraph (M) of this paragraph, for the client to complete 

anonymously. At least annually, Subrecipients must evaluate the effectiveness of their case 

management services, as described in subparagraph (N) of this paragraph. The forms or systems 

utilized for each component may be manual or electronic forms provided by the Department or 

manual or electronic forms created by the Eligible Entity that at minimum contain the same 
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information as the Department-issued form, which include the same components as those 

described in subparagraphs (A) - (L) of this paragraph.  

(A) Self-Sufficiency Customer Questionnaire to assess a customer's status in the areas of 

employment, job skills, education, income, housing, food, utilities, Cchild care, Cchild and 

family development, transportation, healthcare, and health insurance;  

(B) Self-Sufficiency Outcomes Matrix to assess the customer's status in the self-sufficiency 

domains noted in subparagraph (A) of this paragraph;  

(C) Case Management Screening Questions to assess the customer's willingness to participate in 

case management services on an ongoing basis;  

(D) For customers who are willing to engage in long term case management services, a Case 

Management Agreement between Subrecipient and customer;  

(E) Release of Information Form;  

(F) Case Management Service Plan to document planned goals agreed upon by the case manager 

and customer along with steps and timeline to achieve goals;  

(G) Case management follow-up, which provides a system to document customer progress at 

completing steps and achieving goals. Case management follow-up should occur, at a minimum, 

every 30 days, either through a meeting, phone call or email. In person meetings should occur, at 

a minimum, once a quarter;  

(H) A record of referral resources and documentation of the results;  

(I) A system to document services received and to collect and report NPI data;  

(J) A system to document case closure for persons that have exited case management;  

(K) A system to document income for persons that have maintained an income level above 125% 

of the Federal Poverty Income Guidelines for 90 days;  

(L) A system to document and notify customers of termination of case management services;  

(M) Customer Satisfaction Survey; and  

(N) On an annual basis, an Eligible Entity should determine the effectiveness of its case 

management services and identify strategies for improvement, including identification of reasons 

for customer terminations and strategies to limit their occurrence.  

(j) Effective January 1, 2016, Eligible Entities shall meet the CSBG Organizational Standards as 

issued by HHS IM 138 (as revised), except that where the word bylaws is used the Department 

has modified the standards to read Certificate of Formation/Articles of Incorporation and bylaws; 

also, Eligible Entities must follow the requirements in UGMS or TxGMS (as applicable) 

including the State of Texas Single Audit Circular. Failure to meet the CSBG Organizational 
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Standards as described in this subsection may result in HHS IM 116 proceedings as described in 

Chapter 2 of this title Part (relating to Enforcement).  

§6.208 Designation and Re-designation of Eligible Entities in Unserved Areas 

If any geographic area of the state ceases to be served by an Eligible Entity, the requirements of 

42 U.S.C. §9909 will be followed.  

§6.209 CSBG Requirements for Tripartite Board of Directors 

(a) General Board Requirements:  

(1) The Coats Human Services Reauthorization Act (Public Law 105-285) addresses the CSBG 

program and requires that Eligible Entities administer the CSBG program through a tripartite 

board. The Act requires that governing boards or a governing body be involved in the 

development, planning, implementation, and evaluation of the programs serving the low-income 

sector.  

(2) Federal requirements for establishing a tripartite board require board oversight 

responsibilities for public entities, which differ from requirements for private organizations. 

Where differences occur between private and public organizations, requirements for each entity 

have been noted in related sections of the rule.  

(b) Each CSBG Eligible Entity shall comply with the provisions of this rule and if necessary, the 

Eligible Entity's by-laws/Certificate of Formation/Articles of Incorporation shall be amended to 

reflect compliance with these requirements.  

§6.210 Board Structure 

(a) Eligible Entities that are Private Nonprofit Organizations shall administer the CSBG program 

through a tripartite board that fully participates in the development, planning, implementation, 

and evaluation of the program to serve low-income communities. Records must be retained for 

all seated board members in relation to their elections to the board for the longer of the board 

member's term on the Board, or the federal record retention period. Some of the members of the 

board shall be selected by the Private Nonprofit Organization, and others through a democratic 

process; the board shall be composed so as to assure that the requirements of the CSBG Act are 

followed and are composed as:  

(1) One-third of the members of the board shall be elected public officials, holding office on the 

date of the selection, or their representatives. In the event that there are not enough elected public 

officials reasonably available and willing to serve on the board, the entity may select appointive 

public officials to serve on the board. The public officials selected to serve on the board may 

each choose one permanent representative or designate an alternate to serve on the board. 

Appointive public officials or their representatives or alternates may be counted in meeting the 

1/3 requirement.  

(2) Not fewer than 1/3 of the members are persons chosen in accordance with the Eligible 

Entity's Board-approved written democratic selection procedures adequate to assure that these 

members are representative of low-income individuals and families in the neighborhood served; 
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and each representative of low-income individuals and families selected to represent a specific 

neighborhood within a community resides in the neighborhood represented by the member.  

(3) The remainder are members of business, industry, labor, religious, law enforcement, 

education, or other major groups and interests in the community served.  

(b) For a Public Organization that is an Eligible Entity, the entity shall administer the CSBG 

grant through an advisory board that fully participates in the development, planning, 

implementation and evaluation of programs that serve low-income communities or through 

another mechanism specified by the state and that satisfies the requirements of a tripartite board 

in subsection (a) of this section. The advisory board is the only alternative mechanism for 

administration the Department has specified.  

(c) An Eligible Entity administering the Head Start Program must comply with the Head Start 

Act (42 U.S.C. §9837) that requires the governing body membership to comply with the 

requirements of §642(c)(1) of the Head Start Act.  

(d) Residence Requirement. Board members must follow any residency requirements outlined in 

42 U.S. Code §9910, or federal regulations made pursuant to that section. Low income 

representatives must reside in the CSBG Service Area.  

(e) Selection.  

(1) Public Officials:  

(A) Elected public officials or appointed public officials, selected to serve on the board, shall 

have either general governmental responsibilities or responsibilities which require them to deal 

with poverty-related issues; and  

(B) Permanent Representatives and Alternates. The public officials selected to serve on the board 

may each choose one permanent representative or designate an alternate to serve on the board.  

(i) Permanent Representatives. The representative need not be a public official but shall have full 

authority to act for the public official at meetings of the board. Permanent representatives may 

hold an officer position on the board. If a permanent representative is not chosen, then an 

alternate may be designated by the public official selected to serve on the board. Alternates may 

not hold an officer position on the board.  

(ii) Alternate Representatives. If the Private Nonprofit Entity or Public Organization advisory 

board chooses to allow alternates, the alternates for low-income representatives shall be elected 

at the same time and in the same manner as the board representative is elected to serve on the 

board. Alternates for representatives of private sector organizations may be designated to serve 

on the board and should be selected at the same time the board representative is selected. In the 

event that the board member or alternate ceases to be a member of the organization represented, 

he/she shall no longer be eligible to serve on the board. Alternates may not hold an officer 

position on the board.  

(2) Low-Income Representatives:  
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(A) The CSBG Act and its amendments require representation of low-income individuals on 

boards. The CSBG statute requires that not fewer than one-third of the members shall be 

representatives of low-income individuals and families and that they shall be chosen in 

accordance with democratic selection procedures adequate to assure that these members are 

representative of low-income individuals and families in the neighborhoods served; and that each 

representative of low-income individuals and families selected to represent a specific 

neighborhood within a community resides in the neighborhood represented by the member.  

(B) Board members representing low-income individuals and families must be selected in 

accordance with a democratic procedure. This procedure, as detailed in subparagraph (D) of this 

paragraph, may be either directly through election, public forum, or, if not possible, through a 

similar democratic process such as election to a position of responsibility in another significant 

service or community organization such as a school PTA, a faith-based organization leadership 

group; or an advisory board/governing council to another low-income service provider; For a 

Private Nonprofit Entity the democratic selection process must be detailed in the agency's 

Certificate of Formation/Articles of Incorporation or bylaws, but the method detailed in the 

bylaws (if so described) must not be inconsistent with any method of selection of Board 

members outlined in the Certificate of Formation/Articles of Incorporation; failure to comply 

could result in a default procedure that does not meet the CSBG requirements and potentially 

jeopardizes the Eligible Entity status of the organization as detailed in §6.213 of this subchapter 

(relating to Board Responsibility). For a Public Organization the democratic procedure must be 

written in the advisory board's procedures, and approved at a board meeting.  

(C) Every effort should be made by the Private Nonprofit Entity or Public Organization to assure 

that low-income representatives are truly representative of current residents of the CSBG Service 

Area, including racial and ethnic composition, as determined by periodic selection or reselection 

by the community. "Current" should be defined by the recent or annual demographic changes as 

documented in the needs/Community Assessment. This does not preclude extended service of 

low-income community representatives on boards, but it does suggest that continued board 

participation of longer term members be revalidated and kept current through some form of 

democratic process.  

(D) The procedure used to select the low-income representative must be documented to 

demonstrate that a democratic selection process was used. Among the selection processes that 

may be utilized, either alone or in combination, are:  

(i) selection and elections, either within neighborhoods or within the community as a whole; at a 

meeting or conference, to which all neighborhood residents, and especially those who are poor, 

are openly invited;  

(ii) selection of representatives to a community-wide board by members of neighborhood or sub-

area boards who are themselves selected by neighborhood or area residents;  

(iii) selection, on a small area basis (such as a city block); or  

(iv) selection of representatives by existing organizations whose membership is predominately 

composed of poor persons.  
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(E) A Public Organization must not adopt a democratic selection process that requires all of the 

low-income representatives to reside in the political boundaries of the Public Organization, or 

that excludes all residents not in the political boundaries of the Public Organization from all 

participation in the democratic selection of all of the low-income representatives.  

(3) Representatives of Private Groups and Interests:  

(A) The Private Nonprofit or Public Organization shall select the remainder of persons to 

represent the private sector on the board or it may select private sector organizations from which 

representatives of the private sector organization would be chosen to serve on the board; and  

(B) The individuals and/or organizations representing the private sector should be selected in 

such a manner as to assure that the board will benefit from broad community involvement. The 

board composition for the private sector shall draw from officials or members of business, 

industry, labor, religious, law enforcement, education, school districts, representatives of 

education districts and other major groups and interests in the community served.  

(f) An Eligible Entity must have written procedures under which a low-income individual, 

community organization, religious organization, or representative of such may petition for 

adequate representation on the board of the Eligible Entity. Such petitions must be heard at a 

subsequent board meeting not more than 120 days after receiving the petition.  

(g) Improperly Constituted Board. If the Department determines that a board of an Eligible 

Entity is improperly constituted, the Department shall prescribe the necessary remedial action, a 

timeline for implementation, and possible sanctions as described in §2.202 of this title Part 

(relating to Sanctions and Contract Closeout).  

§6.211 Board Administrative Requirements 

(a) Compensation. Board members, including advisory board members, are not entitled to 

compensation for their service on the board. Reimbursement of reasonable and necessary 

expenses incurred by a board member in carrying out his/her duties is allowed.  

(b) Conflict of Interest. No board member may participate in the selection, award, or 

administration of a Subcontract supported by CSBG funds if the board member has the following 

financial or personal interests in the entity or person selected to perform a Ssubcontract:  

(1) The board member;  

(2) Any member of his/her family related within three degrees of consanguinity, adoption, or by 

marriage;  

(3) The board member's partner or Household member; or  

(4) Any entity or person which employs or is about to employ any of the individuals described in 

paragraphs (1) - (3) of this subsection. Board members must follow the conflict of interest 

requirements in UGMS or TxGMS, as applicable, for both procurement and non-procurement 

transactions. 
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(c) Board Service. No employee of the local CSBG Subrecipient or of the Department may serve 

on the board.  

(d) Interim Appointments. A seated board member is permitted to be appointed to serve as in an 

interim executive capacity, such as an interim Executive Director, for up to 180 days so long as 

the Department is so notified, the board member did not participate in the vote that designated 

them as the interim Executive Directorfor the position, the board member does not vote during 

the period for which they serve as the interim Executive Directorin the position, and the member 

is not considered a board member for purposes of quorum. In such cases, the board member seat 

is not considered vacated, and is available for that board member to return.  

§6.212 Board Size 

(a) Board Service Limitations for Private Nonprofit Entities and Public Organizations. The 

Eligible Entity may establish term limits and/or procedures for the removal of board members.  

(b) Vacancies/Removal of Board Members.  

(1) Vacancies. In no eventExcept as allowed under §6.211(d) of this subchapter (relating to 

Interim Appointments  shall the board shall not allow 25% or more of either thea public, private, 

or low-income sector board positions to remain vacant for more than 90 days. An Eligible Entity 

shall report the number of board vacancies by sector in its Monthly Performance and 

Expenditure Report. Compliance with the CSBG Act requirements for board membership is a 

condition for Eligible Entities to receive CSBG funding. There is no provision for a waiver or 

exception to these requirements.  

(2) Removal of Board Members/Private Nonprofit Entities. Public officials or their 

representatives, may be removed from the board either by the board or by the entity that 

appointed them to serve on the board. Other members of the board may be removed by the board 

or pursuant to any procedure provided in the private nonprofit's Certificate of Formation/Articles 

of Incorporation or bylaws.  

(3) Removal of Board Members/Public Organizations. Public officials or their representatives 

may be removed from the advisory board by the Public Organization, or by the advisory board if 

the board is so empowered by the Public Organization. The advisory board may petition the 

Public Organization to remove an advisory board member. All other board members may be 

removed by the advisory board.  

(4) In order to meet the 1/3 requirement for the Public Official representation detailed in §6.210 

of this rule subchapter (relating to Board Structure), board size shall be a number divisible by 

three.  

§6.213 Board Responsibility 

(a) Tripartite boards have a fiduciary responsibility for the overall operation of the Eligible 

Entity. Members are expected to carry out their duties as any reasonably prudent person would 

do.  

(b) At a minimum, board members are expected to:  
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(1) Maintain regular attendance of board and committee meetings;  

(2) Develop thorough familiarity with core agency information as appropriate, such as the 

agency's bylaws, Certificate of Formation/Articles of Incorporation, sources of funding, agency 

goals and programs, federal and state CSBG statutes;  

(3) Exercise careful review of materials provided to the board;  

(4) Make decisions based on sufficient information;  

(5) Ensure that proper fiscal systems and controls, as well as a legal compliance system, are in 

place;  

(6) Maintain knowledge of all major actions taken by the agency; and  

(7) Receive regular reports that include:  

(A) Review and approval of all funding requests (including budgets);  

(B) Review of reports on the organization's financial situation;  

(C) Regular reports on the progress of goals specified in the Performance Statement or program 

proposal;  

(D) Regular reports addressing the rate of expenditures as compared to those projected in the 

budget;  

(E) Updated modifications to policies and procedures concerning employee's and fiscal 

operations;  

(F) Updated information on community conditions that affect the programs and services of the 

organization; and  

(G) Reports on any monitoring correspondence transmitted by the Department.  

(c) Individuals that agree to participate on a tripartite governing board, accept the responsibility 

to assure that the agency they represent continues to:  

(1) Assess and respond to the causes and conditions of poverty in their community;  

(2) Achieve anticipated family and community outcomes; and  

(3) Remains administratively and fiscally sound.  

(4) Excessive absenteeism of board members compromises the mission and intent of the 

program.  

§6.214 Board Meeting Requirements 
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(a) A Board of an Eligible Entity must meet and have a quorum at least once per calendar 

quarter, and at a minimum five times per year and, must give each Board member a notice of 

meeting five calendar days in advance of the meeting.  

(b) Tex. Gov't Code, Chapter 551, Texas Open Meetings Act, addresses specific requirements 

regarding meetings and meeting notices. Tex. Gov't Code, §551.001(3)(J), includes in the 

definition of a governmental body a nonprofit corporation that is eligible to receive funds under 

the federal CSBG program, and that is authorized by the state to serve a geographic area of the 

state. Thus, all Eligible Entities must follow the requirements of the Texas Open Meetings Act. 

As set forth in that law, there is the potential for individual criminal liability for violations.  

(c) Tex. Gov't Code, §551.005 requires elected or appointed officials to receive training in Texas 

Open Government laws. The Department requires that all board members or advisory board 

members receive training in Texas Open Government laws, according to the requirements of 

§551.005.  

(d) A copy of the attendance roster for all Board trainings shall be maintained at the Subrecipient 

level.  

(e) The minimum number of members required to meet quorum is three unless the Subrecipient's 

Certification of Formation/Articles of Incorporation, bylaws, or the Texas Open Meetings Act 

requires a greater number.  

SUBCHAPTER C COMPREHENSIVE ENERGY ASSISTANCE PROGRAM 

§6.301 Background and Definitions 

(a) The Comprehensive Energy Assistance Program (CEAP) is funded through the Low Income 

Home Energy Assistance Act of 1981 (Title XXVI of the Omnibus Budget Reconciliation Act of 

1981, Public Law 97-35, as amended). LIHEAP has been in existence since 1982. LIHEAP is a 

federally funded block grant program that is implemented to serve Low Income Households who 

seek assistance for their home energy bills. LIHEAP is not an entitlement program, and there are 

not sufficient funds to serve all eligible customers or to provide the maximum benefit for which a 

customer may qualify.  

(b) Definitions.  

(1) Crisis Assistance--A type of CEAP assistance limited to Households who meet the 

requirements related to Extreme Weather Conditions, Life Threatening Crisis, or a Disaster.  

(2) Customer Obligations--Funds become obligated upon a Subrecipient's pledge of payment to a 

specific Household toward a service or form of assistance and it being recorded in Subrecipient's 

client tracking software.  

(3) Disaster--An event declared by the President of the United States or the Governor of the State 

of Texas.  

(4) Extreme Weather Conditions--For winter months (November, December, January, and 

February), extreme cold weather conditions exist when the temperature has been at least two 
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degrees below the lowest winter month's temperature or below 32 degrees, for at least three days 

during the client's billing cycle. For summer months (June, July, August, and September), 

extreme hot weather conditions exist when the temperature is at least two degrees above the 

highest summer month's temperature for at least three days during the client's billing cycle. 

Extreme Weather Conditions will be based on either data for "1981-2010 Normals" temperatures 

recorded by National Centers for Environmental Information of the National Oceanic and 

Atmospheric Administration (NOAA) and available at https://www.ncdc.noaa.gov/cdo-

web/datatools/normals, or on data determined by the Subrecipient, and approved by the 

Department in writing. Subrecipient must maintain documentation of local temperatures and 

reflect their standard for Extreme Weather Conditions in its Service Delivery Plan.  

(5) Life Threatening Crisis--A Life Threatening Crisis exists when the life of at least one person 

in the applicant Household who is a U.S. Citizen, U.S. National, or a Qualified Alien would 

likely, in the opinion of a reasonable person, be endangered if utility assistance or heating and 

cooling assistance is not provided. Examples of life endangerment include, but are not limited to,  

due to a Household member who needs electricity for life-sustaining equipment (e.g., kidney 

dialysis machines, oxygen concentrators, medicinal refrigeration and cardiac monitors); a 

Household member or whose medical professional has prescribed that the person with a medical 

condition requires that the ambient air temperature be maintained at a certain temperature; a 

Household member whose life is endangered if absence of heating or cooling were to continue; 

or the presence of noxious gases as a result of heating or cooling the Dwelling Unit. Examples of 

life-sustaining equipment include, but are not limited to, kidney dialysis machines, oxygen 

concentrators, and cardiac monitors. In cases concerning an applicant’s medical condition or 

need for life-sustaining equipment, Ddocumentation must not be requested about the medical 

condition of the applicant, but the applicant must affirmstate that such a device is required in the 

Dwelling Unit to sustain life.because of a life threatening illness or risk of death.  

(6) Low on Fuel--A reference to propane tanks which are below 20% supply (according to 

customer).  

(7) Natural Disaster--A Disaster that is primarily not of man-made origins.  

(8) Vendor Refund--A sum of money refunded by a utility company or supplier due to a credit 

on the account or due to a deposit. See §6.312 of this subchapter (relating to Payments to 

Subcontractors and Vendors) for more information.  

§6.302 Purpose and Goals 

The purpose of CEAP is to assist low-income Households, particularly those with the lowest 

incomes, and High Energy Consumption Households to meet their immediate home energy 

needs. The LIHEAP Statute requires priority be given to those with the highest home energy 

needs, meaning Low Income Households with High Energy Consumption, a High Energy 

Burden and/or the presence of Vulnerable Population in the Household. CEAP services include: 

energy education, utility payment assistance, repair of existing heating and cooling units, and 

crisis-related purchase of portable heating and cooling units.  

§6.303 Distribution of CEAP Funds 

(a) The Department distributes funds to Subrecipients by an allocation formula.  
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(b) The formula allocates funds based on the number of low income Households in a Sservice 

Aarea and takes into account the special needs of individual Sservice Aareas. The need for 

energy assistance in an area is addressed through a weather factor (based on heating and cooling 

degree days). The extra expense in delivering services in sparsely populated areas is addressed 

by an inverse population density factor. The lack of additional services available in very poor 

counties is addressed by a county median income factor. Finally, the Elderly are given priority 

by giving greater weight to this population. The five factors used in the formula are calculated 

as:  

(1) County Non-Elderly Poverty Household Factor (weight of 40%)--Defined by the Department 

as the number of Non-Elderly Poverty Households in the county divided by the number of Non-

Elderly Poverty Households in the State;  

(2) County Elderly Poverty Household Factor (weight of 40%)--Defined by the Department as 

the number of Elderly Poverty Households in the county divided by the number of Elderly 

Poverty Households in the State;  

(3) County Inverse Household Population Density Factor (weight of 5%)--Defined by the 

Department as:  

(A) The number of square miles of the county divided by the number of Poverty Households of 

the county (equals the Inverse Poverty Household Population Density of the county); and  

(B) Inverse Poverty Household Population Density of the county divided by the sum of Inverse 

Household Densities;  

(4) County Median Income Variance Factor (weight of 5%)--Defined by the Department as:  

(A) State Median Income minus the County Median Income (equals county variance); and  

(B) County Variance divided by sum of the State County Variances; and  

(5) County Weather Factor (weight of 10%)--Defined by the Department as:  

(A) County heating degree days plus the county cooling degree days, multiplied by the poverty 

Households, divided by the sum of county heating degree days and county cooling degree days 

of counties (equals County Weather); and  

(B) County Weather divided by the total sum of the State County Weather.  

(c) All demographic factors are based on the most recent decennial U.S. Census for which 

Census Bureau published information is available.  

(d) The total sum of subsection (b)(1) - (5) of this section, multiplied by total funds allocation, 

equals the county's allocation of funds. The sum of the county allocations within each 

Subrecipient Sservice Aarea equals the Subrecipient's total allocation of funds.  



Page 47 of 73 

(e) The Department may, in the future, undertake to reprocure the entities that comprise the 

network of CEAP providers, in which case this allocation formula will be reassessed and, if 

material changes are needed, amended by rulemaking.  

§6.304 Deobligation and Reobligation of CEAP Funds 

(a) A written "Notification of Possible Deobligation" will be sent to the Executive Director and 

the Board of Directors or other governing body of the Subrecipient by the Department in a timely 

manner when the Department identifies that a criterion listed in subsection (ba) or (cb) of this 

section is at risk of not being met. 

(ba) The Department may Deobligate funds from all budget categories from Subrecipients whose 

combined Direct Services Expenditures and Customer Obligations are less than 30% as of the 

April 15 Monthly Performance and Expenditure Report. Subrecipient may avoid Deobligation at 

this point if one of the following has occurred:  

(1) On or before the first business day in April, the Subrecipient has submitted a written request 

for an exception due to extenuating circumstances with a plan to improve Direct Services 

Expenditures and Customer Obligations. The request and plan must be approved by the 

Department in writing; or  

(2) On or before the first business day in April, the Subrecipient has submitted a written request 

for training and/or technical assistance. Once such assistance has been delivered, as determined 

by the Department, the Subrecipient must submit a clear specific plan, as outlined by the 

Department, for improving Direct Services Expenditures and Customer Obligations, and that 

plan must be approved by the Department in writing.  

(cb) The Department may Deobligate funds from all budget categories from Subrecipients whose 

combined Direct Services Expenditures and Customer Obligations are less than 50% as of the 

June 15 Monthly Performance and Expenditure Report, unless on or before the first business day 

in June the Subrecipient submits a written request for an exception due to extenuating 

circumstances with a plan to improve Direct Services Expenditures and Customer Obligations. 

The request and plan must be approved by the Department in writing.  

(dc) Funds Deobligated under this section, or additional funds should they become available, will 

be rreobligated proportionally by the formula described in §6.303 of this subchapter (relating to 

Distribution of CEAP Funds), or if six months or less remain for the Department to expend the 

funds another method approved by the Department's Board amongst all Subrecipients that did 

not have any funds Deobligated to ensure full utilization of funds.  

(ed) A Subrecipient which has had funds Deobligated under subsection (ba) or (cb) of this 

section that fully Expends the reduced amount of its Contract by January 31 of the following 

year as reported in the Monthly Performance and Expenditure Report due February 15, will have 

access to the full amount of the following Program Year CEAP allocation. A Subrecipient which 

has had funds Deobligated under subsection (ba) or (cb) of this section that fails to fully expend 

the reduced amount of its Contract will automatically have the following Program Year CEAP 

allocation Deobligated by the lesser of 24.99%, or the proportional amount that had been 

Deobligated from the prior year Contract.  
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(fe) The cumulative balance of the funds made available through subsection (ed) of this section 

will be allocated proportionally by the formula described in §6.303 of this subchapter to the 

Subrecipients not having funds reduced under that subsection.  

(gf) In no event will involuntary Deobligations that occur through subsection (ba) or (cb) of this 

section exceed 24.99% of the Subrecipient's Program Year CEAP Contracted Funds, without an 

opportunity for a hearing as required by Tex. Gov't Code, Chapter 2105.  

(hg) Failure by the Subrecipient to Expend 98% of a prior year Contract by the Monthly 

Performance and Expenditure Report due April 15th of the subsequent year for two consecutive 

original Contract Terms is good cause for nonrenewal of a Contract.  

§6.305 Subrecipient Eligibility 

(a) The Department administers the program through the existing Subrecipients that have 

demonstrated that they are operating the program in accordance with their Contract, the 

Economic Opportunity Act of 1964, the Low-Income Home Energy Assistance Act of 1981, as 

amended (42 U.S.C. §§8621, et seq.), and the Department rules. If a Subrecipient is successfully 

administering the program, the Department may offer to renew the Contract.  

(b) If the Department determines that a Subrecipient is not administering the program 

satisfactorily, the Subrecipient will be notified of such a Finding as provided for in §6.110 of this 

chapter (relating to Compliance Monitoring) or otherwise notify the Subrecipient in accordance 

with §1.411 of this titlePart (relating to Administration of Block Grants under 2105 of the Texas 

Government Code), and the Subrecipient  may be required to take corrective actions to remedy 

the problem. If Subrecipient fails to correct the Finding, or take other corrective actions, in order 

to ensure continuity of services, the Department may reassign up to 24.99% of the funds for the 

Sservice Aarea to one or more other existing Subrecipients.  

(c) If the Subrecipient does not complete the corrective action within the required timeframe, the 

Department may conduct a solicitation for selection of an interim Subrecipient. The affected 

Subrecipient may request a hearing in accordance with the Tex. Gov't Code, §2105.204.  

(d) If it is necessary to designate a new Subrecipient to administer CEAP, the Department shall 

give special consideration to Subrecipients receiving funds under LIHEAP or DOE WAP, in 

accordance with Assurance 6 of the Low Income Home Energy Assistance Act of 1981.  

§6.306 Service Delivery Plan 

Prior to any Expenditure of funds, Subrecipient is required to submit on an annual basis a 

Department formatted Service Delivery Plan (SDP), which includes information on how they 

plan to implement CEAP in their Sservice Aarea. The Department will notify CEAP 

Subrecipients when the SDP template and the annual updated forms are posted on the 

Department's website. The SDP must: establish a Subrecipient's priority rating sheet and priority 

Households; the alternate billing method; how customer education is being addressed; how the 

Subrecipient is determining the number of payments to be made and which types of Households 

are qualified for a given number of payments; and the local standard to be used for Extreme 

Weather Conditions; and any other requirements imposed by federal or state law. The SDP must 

be submitted on or before a date specified by the Department. 
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§6.307 Subrecipient Requirements for Customer Eligibility Criteria, Provision of Services, 

and Establishing Priority for Eligible Households 

(a) The customer income eligibility level is at or below 150% of the federal poverty level in 

effect at the time the customer makes an application for services.  

(b) Categorical Eligibility for CEAP benefits exists when at least one person in the Household 

receives assistance from:  

(1) SSI payments from the Social Security Administration; or  

(2) Means Tested Veterans Program payments. See paragraph (385) of §6.2 of this chapter 

(relating to Definitions).  

(c) A complete application is required for all Households. Subrecipient shall determine customer 

income using the definition of income and process described in §6.4 of this chapter (relating to 

Income Determination). Household income documentation must be collected by the Subrecipient 

for the purposes of determining the Household's benefit level.  

(d) Social security numbers are not required for applicants.  

(e) Subrecipient must establish a written procedure to serve Households that have a Vulnerable 

Population Household member, Households with High Energy Burden, and Households with 

High Energy Consumption. High Energy Burden shall be the highest rated item in sliding scale 

priority determinations. The Subrecipient must maintain documentation of the use of the criteria.  

(f) A Dwelling Unit cannot be served if the meter is utilized by another Household that is not a 

part of the application for assistance. In instances where separate structures share a meter and the 

applicant is otherwise eligible for assistance, Subrecipient must provide services if:  

(1) The members of the separate structures that share a meter meet the definition of a Household 

per §6.2 of this chapter;  

(2) The members of the separate structures that share a meter submit one application as one 

Household; and  

(3) All persons and applicable income from each structure are counted when determining 

eligibility.  

(g) United States Citizen, United States National, or Qualified Alien. Except for items described 

in 10 TAC §6.310(c)(2),(4), (5) and (7) (relating to Crisis Assistance Component), Unqualified 

Aliens are not eligible to receive CEAP benefits. Mixed Status Households shall not be denied 

CEAP assistance based solely on the presence of a non-qualified member, except if the member 

is the sole member of the Household. A Public Organization must verify U.S. Citizen, U.S. 

National, or Qualified Alien status of all household members using SAVE.  

(h) Subrecipient must begin providing utility assistance services to customers upon receipt of 

Contract and throughout the Contract Term unless Subrecipient has expended its entire Contract.  
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(i) Subrecipient must develop and publicly display a written procedure addressing the timeframe 

within which applications are determined to be eligible or ineligible once the application is 

complete, processing of the application and assistance delivery, and notification to the applicant.  

§6.308 Allowable Subrecipient Administrative and Program Services Costs 

(a) Funds available for Subrecipient administrative activities will be calculated by the 

Department as a percentage of direct services Expenditures. Administrative costs shall not 

exceed the maximum percentage of total direct services Expenditures, as indicated in the 

Contract. All other administrative costs, exclusive of administrative costs for program services, 

must be paid with nonfederal funds. Allowable administrative costs for administrative activities 

includes costs for general administration and coordination of CEAP, and all indirect (or 

overhead) costs, and activities as described in paragraphs (1) - (7) of this subsection:  

(1) Salaries;  

(2) Fringe benefits;  

(3) Non-training travel;  

(4) Equipment;  

(5) Supplies;  

(6) Audit (limited to percentage of the contract expenditures, excluding training/travel costs as 

indicated in the Contract); and  

(7) Office space (limited to percentage of the contract expenditures, excluding training/travel 

costs as indicated in the Contract).  

(b) Program Services costs shall not exceed the maximum percentage of total direct services 

Expenditures, as indicated in the Contract. Program Services costs are allowable when associated 

with providing customer direct services. Program services costs may include outreach activities 

and expenditures on the information technology and computerization needed for tracking or 

monitoring required by CEAP, and activities as described in paragraphs (1) - (9) of this 

subsection:  

(1) Direct administrative cost associated with providing the customer direct service;  

(2) Salaries and benefits cost for staff providing program services;  

(3) Supplies;  

(4) Equipment;  

(5) Travel;  

(6) Postage;  
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(7) Utilities;  

(8) Rental of office space; and  

(9) Staff time to provide energy conservation education, needs assessments, and referrals.  

§6.309 Types of Assistance and Benefit Levels 

(a) Allowable CEAP Expenditures include customer education, utility payment assistance, repair 

of existing heating and cooling units, and crisis-related purchase of portable heating and cooling 

units.  

(b) Total maximum possible annual Household benefit (all allowable benefits combined) shall 

not exceed $12,3008,200 during a Program Year.  

(c) Benefit determinations are based on the Household's income (even if the Household is 

Categorically Eligible), the Household size, Vulnerable Populations in the Household, plus other 

priority status, whether a Household has one or more Unqualified Aliens for which calculation 

adjustments must be made as described in paragraphs (1) and (2) of this subsection, and the 

availability of funds.  

(1) Count income for all Household members 18 years of age and older, including Unqualified 

Aliens; and  

(2) Adjust the Household size for determining eligibility and benefit assistance level to exclude 

all Unqualified Aliens.  

(d) For purposes of determining Categorical Eligibility or Vulnerable Populations (i.e. priority 

status), the Household is not considered to satisfy the definition of having Categorical Eligibility 

or Vulnerable Population if the only individual(s) in the Household with that Categorical 

Eligibility or Vulnerable Population status are Unqualified Aliens. For purposes of reporting, all 

individuals in the Households should be reported.  

(e) Benefit determinations for the Utility Payment Assistance Component and the Crisis 

Assistance Component cannot exceed the sliding scale described in paragraphs (1) - (3) of this 

subsection:  

(1) Households with Incomes of 0 to 50% of Federal Poverty Guidelines may receive an amount 

not to exceed $2,4001,600 per Component;  

(2) Households with Incomes of over 510% to 75% of Federal Poverty Guidelines may receive 

an amount not to exceed $2,3001,500 per Component; and  

(3) Households with Incomes ofover 756% to at or below 150% of Federal Poverty Guidelines 

may receive an amount not to exceed $2,2001,400 per Component.  

(f) Service and Repair of existing heating and cooling units. Households may receive up to 

$7,5005,000 for service and repair of existing heating and cooling units when the Household has 

an inoperable heating or cooling system based on requirements in §6.310 of this subchapter 
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(relating to Crisis Assistance Component) for Non-Vulnerable Population Households and 

§6.311 of this subchapter (relating to Utility Assistance Component) for Vulnerable Population 

Households.  

(g) Assistance with service and repair or purchase of portable air conditioning/evaporative 

coolers and heating units cannot exceed $7,5005,000. Refer to §6.310(c)(9) of this subchapter for 

requirements relating to service and repair or purchase of portable air conditioning/evaporative 

coolers and heating units.  

(h) Subrecipient shall provide only the types of assistance described in paragraphs (1) - (9) of 

this subsection with funds from CEAP. Energy bills already paid may not be reimbursed by the 

program. Funds from CEAP shall not be used to weatherize dwelling units, for medicine, food, 

transportation assistance (e.g., vehicle fuel), income assistance, or to pay for penalties or fines 

assessed to customers.  

(1) Payment to vendors and suppliers of fuel/utilities, goods, and other services, such as past due 

or current bills related to the procurement of energy for heating and cooling needs of the 

residence, not to include security lights and other items unrelated to energy assistance as follows:  

(A) Subrecipient may make utility payments on behalf of Households based on the previous 12 

month's home energy consumption history, including allowances for cost inflation. If a 12 

month's home energy consumption history is unavailable, Subrecipient may base payments on 

current Program Year's bill or utilize a Department-approved alternative method. Subrecipient 

will note such exceptions in customer files. Benefit amounts exceeding the actual bill shall be 

treated as a credit for the customer with the utility company.  

(B) Vulnerable Population Households can receive benefits to cover the remaining bills within 

the Program Year, and up to two utility disconnection notice payments as long as the cost does 

not exceed the maximum annual benefit for the Utility Assistance Component. The first bBill 

payment may cover two separate fuel sources.  

(C) Non-Vulnerable Population Households can receive benefits to cover up to six remaining 

bills within the Program Year as long as the cost does not exceed the maximum annual benefit 

for the Utility Assistance Component. BThe first bill payment may cover two separate fuel 

sources.  

 (2) Payment to vendors may only include one energy bill payment per month except in the case 

of paragraphs (1)(B) and (C) of this subsection;  

(32) Needs assessment and energy conservation tips, coordination of resources, and referrals to 

other programs;  

(43) Payment of water, wastewater and solid waste charges are not an allowable LIHEAP 

expense even in cases where those charges are an inseparable part of a utility bill. Whenever 

possible, Subrecipient shall negotiate with the utility providers to pay only the "home energy" 

(heating and cooling) portion of the bill or utilize other funds to pay for the water related 

charges;  
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(54) Payment of reconnection fees in line with the registered tariff filed with the Public Utility 

Commission and/or Texas Railroad Commission. Payment cannot exceed that stated tariff cost. 

Subrecipient shall negotiate to reduce the costs to cover the actual labor and material and to 

ensure that the utility does not assess a penalty for delinquency in payments;  

(65) Payment of security deposits only when state law requires such a payment, or if the Public 

Utility Commission or Texas Railroad Commission has listed such a payment as an approved 

cost, and where required by law, tariff, regulation, or a deferred payment agreement includes 

such a payment. Subrecipient shall not pay such security deposits that the energy provider will 

eventually return to the customer;  

(76) While rates and repair charges may vary from vendor to vendor, Subrecipient shall negotiate 

for the lowest possible payment. Prior to making any payments to an energy vendor a 

Subrecipient shall have a signed vendor agreement on file from the energy vendor receiving 

direct CEAP payments from the Subrecipient;  

(87) Subrecipient may make payments to landlords on behalf of eligible renters who pay their 

utility and/or fuel bills indirectly. Subrecipient shall notify each participating Household of the 

amount of assistance paid on its behalf. Subrecipient shall document this notification. 

Subrecipient shall maintain proof of utility or fuel bill payment. Subrecipient shall ensure that 

amount of assistance paid on behalf of customer is deducted from customer's rent; and  

(98) In lieu of deposit required by an energy vendor, Subrecipient may make advance payments. 

The Department does not allow CEAP Expenditures to pay deposits, except as noted in 

paragraph (65) of this subsection. Advance payments may not exceed an estimated two months' 

billings.  

§6.310 Crisis Assistance Component 

(a) Crisis Assistance can be provided to persons who have already lost service or are in 

immediate danger of losing service only under one of the conditions listed in paragraphs (1) - (3) 

of this subsection, and shall not exceed the caps as defined in §6.309 of this subchapter (relating 

to Types of Assistance and Benefit Levels):  

(1) Extreme Weather Conditions, as defined in §6.301 of this subchapter (relating to Background 

and Definitions), with assistance provided within 48 hours;  

(2) Disaster, as defined in §6.301 of this subchapter, with assistance provided within 48 hours; or  

(3) Life Threatening Crisis, as defined in §6.301 of this subchapter, with assistance provided 

within 18 hours.  

(b) In order to resolve the crisis, Subrecipient shall ensure that for customers assisted through 

Crisis Assistance services are provided within the timeframes as described in subsection (a) of 

this section. The time limit commences upon completion of the application process. The 

application process is considered complete when an agency representative accepts an application 

and completes the eligibility process. Subrecipient must maintain written documentation in 

customer files showing crises resolved within the appropriate timeframe. The Department may 

disallow improperly documented Expenditures.  
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(c) Low Income Households as defined in §6.2 of this chapter (relating to Definitions) may be 

eligible for any one or more of the types of assistance listed in paragraphs (1) to (118) of this 

subsection:  

(1) Payment of utilities or fuel bills and utility bill deposits necessary to retain heating or 

cooling.  

(2) Temporary Shelter in the limited instances that supply of power to the Dwelling Unit is 

disrupted causing a temporary evacuation.  

(23) Emergency deliveries of fuel up to 250 gallons per crisis per Household, at the prevailing 

price. This benefit may include coverage for tank pressure testing.  

(4) Cost to temporary Shelter or house individuals in hotel, apartments or other living situations 

in which homes have been destroyed or damaged when health and safety is endangered by loss 

of access to heating and cooling.  

(5) Costs for transportation (i.e., cars, shuttles, buses) to move the individuals away from the 

crisis area to Shelters when health and safety is endangered by loss of access to heating and 

cooling.  

(36) Utility reconnection costs.  

(47) Blankets, as tangible benefits to keep individuals warm.  

(58) For Non-Vulnerable Populations meeting the conditions described in subsection (a) of this 

section, service and repair of existing heating and cooling units is allowed when the Household 

has an inoperable heating or cooling system or the system is not functioning according to its 

intended purpose. If a component(s) of the heating or cooling system cannot be repaired using 

parts, the Subrecipient can replace the component(s) in order to repair the heating or cooling 

system. When a heating or cooling system is nonexistent, purchase of heating or cooling, or 

heating and cooling units for up to $7,500 is allowed.   

(69) When a Household meets the definition of Life Threatening Crisis, purchase of portable 

heating and/or cooling units is allowable. Units must be Energy Star®. In cases where the type of 

unit is not Energy Star®, or if Energy Star® units are not available due to supply shortages, 

Subrecipient may purchase the highest rated unit available. Purchase of more than two portable 

heating and/or cooling units, which require performance of electrical work for proper 

installation, requires prior written approval from the Department.  

(710) Purchase of fans. The number, type, size and cost of these items may not exceed the 

minimum needed to resolve the crisis.  

(811) If necessary, the purchase of a generator is allowable when a Household meets the 

definition of Life Threatening Crisis.  

(d) When Disasters result in energy supply shortages or other energy-related emergencies, CEAP 

will allow home energy related expenditures for:  
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(1) Temporary Shelter in the limited instances that supply of power to the Dwelling Unit is 

disrupted causing a temporary evacuation.  

(2) Cost to temporary Shelter or house individuals in hotel, apartments or other living situations 

in which homes have been destroyed or damaged when health and safety is endangered by loss 

of access to heating and cooling.  

(3) Costs for transportation (e.g., cars, shuttles, buses) to move the individuals away from the 

crisis area to Shelters when health and safety is endangered by loss of access to heating and 

cooling.  

 (d)  Subrecipient may request a waiver from the Executive Director or designee for tThe 18 and 

48-hour timeframes do not apply in the case of a Natural Disaster. The Executive Director or 

designee may grant a waiver if good cause is found. 

(fe) Benefit Level for Crisis Assistance:  

(1) Crisis Assistance for one Household cannot exceed the maximum allowable benefit level in 

one Program Year as defined in §6.309 of this subchapter. If a Household's Crisis Assistance 

needs exceed that maximum allowable benefit, Subrecipient may pay up to the Crisis Assistance 

limit only if the remaining amount of Household need can be paid from other funds to resolve 

the crisis. If the Household's crisis requires more than the Household limit to resolve and no 

other funds are available, the crisis exceeds the scope of this component.  

(2) Payments may not exceed Household's actual utility bill.  

(3) Payments may not exceed the Maximum Household allowable assistance benefit level.  

(4) Service and repair or purchase of heating or cooling, or heating and cooling units for up to 

$7,5005,000 will not be counted towards the total maximum Household allowable assistance 

under the utility assistance and crisis components.  

(5) Temporary Shelter not to exceed the annual Households benefit limit for the duration of the 

Ccontract Termperiod.  

§6.311 Utility Assistance Component 

(a) A Subrecipient may use home energy payments to assist Low Income Households to reduce 

their home energy costs. Subrecipient shall combine home energy payments with energy 

conservation tips, participation by utilities, and coordination with other services in order to assist 

low income Households to reduce their home energy needs.  

(b) Subrecipient must make payments directly to vendors and/or landlords on behalf of eligible 

Households.  

(c) For Vulnerable Population Households, service and repair of existing heating and cooling 

units is allowed when the Household has an inoperable heating or cooling system or the system 

is not functioning according to its intended purpose. If a component(s) of the heating or cooling 

system cannot be repaired using parts, the Subrecipient can replace the component(s) in order to 
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repair the heating or cooling system. If a heating or cooling system is nonexistent, purchase of 

heating or cooling, or heating and cooling units for up to $7,500 is allowed.  The cost shall not 

exceed $7,5005,000 and will not be counted towards the total maximum per Household 

allowable under the Utility Assistance Component. Subrecipients may leverage this type of 

assistance with LIHEAP and/or DOE Weatherization.  

§6.312 Payments to Subcontractors and Vendors 

(a) A bi-annual Vendor Agreement is required to be implemented by the Subrecipient and shall 

contain assurances as to fair billing practices, delivery procedures, and pricing procedures for 

business transactions involving CEAP beneficiaries. The Subrecipient must use the Department's 

current Vendor Agreement template, found on the CEAP Program Guidance page of the 

Department's website. These agreements are subject to monitoring procedures performed by the 

Department staff.  

(b) Subrecipient shall maintain proof of payment to Subcontractors and vendors as required by 

Chapter 1, Subchapter D, of this part (relating to Uniform Guidance for Recipients of Federal 

and State Funds).  

(c) Subrecipient shall notify each participating Household of the amount of assistance to be paid 

on its behalf. Subrecipient shall document this notification.  

(d) Subrecipients shall use the Vendor Payment method for CEAP components. Subrecipient 

shall not make cash payments directly to eligible Household for any of the CEAP components.  

(e) Payments to vVendors for which a valid Vendor Agreement is not in place may be subject to 

disallowed costs unless prior written approval is obtained from the Department.  

(f) A Vendor Refund is program income and must be reimbursed to the Subrecipient, and not the 

customer. When a Vendor Refund is issued, Subrecipient shall determine which TDHCA 

Contract the payment(s) was charged to, the Household associated to the payment, and if the 

Contract remains open.  

(1) If the Contract remains open, Subrecipient must enter the amount into the Contract System in 

the appropriate budget line item into the adjustment column in the next monthly report, and make 

the appropriate note in the system. This will credit back the Vendor Refund for the Subrecipient 

to expend on eligible expenses.  

(2) If the Contract is closed, Subrecipient must return the Vendor Refund to the Department 

within ten calendar days of receipt. The payment must contain the Contract number and 

appropriate budget line item associated with the refund.  

§6.313 Outreach, Accessibility, and Coordination 

(a) The Department may continue to develop interagency collaborations with other low-income 

program offices and energy providers to perform outreach to targeted groups.  

(b) Subrecipient shall conduct outreach activities. Outreach activities may include:  
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(1) Providing information through home visits, site visits, group meetings, or by telephone for 

disabled low-income persons;  

(2) Distributing posters/flyers and other informational materials via websites and social media 

and at local and county social service agencies, offices of aging, Social Security offices, etc.;  

(3) Providing information on the program and eligibility criteria in articles in local newspapers or 

broadcast media announcements;  

(4) Coordinating with other low-income services to provide CEAP information in conjunction 

with other programs;  

(5) Providing information on one-to-one basis for applicants in need of translation or 

interpretation assistance;  

(6) Providing CEAP applications, forms, and energy education materials in English and Spanish 

(and other appropriate language(s));  

(7) Working with energy vendors in identifying potential applicants;  

(8) Assisting applicants to gather needed documentation; and  

(9) Mailing information and applications.  

(c) Subrecipient shall handle Reasonable Accommodation requests, in accordance with §1.204 of 

this title Part (relating to Reasonable Accommodations).  

(d) Subrecipient shall coordinate with other social service agencies through cooperative 

agreements to provide services to customer Households. Cooperative agreements must clarify 

procedures, roles, and responsibilities of all involved entities.  

(e) Subrecipient shall coordinate with other energy related programs. Specifically, Subrecipient 

shall make documented referrals to the local WAP Subrecipient.  

(f) Subrecipient shall coordinate with local energy vendors to arrange for arrearage reduction, 

reasonably reduced payment schedules, or cost reductions.  

SUBCHAPTER D WEATHERIZATION ASSISTANCE PROGRAM 

§6.401 Background 

The Weatherization Assistance Program was established by the Energy Conservation in Existing 

Buildings Act of 1976, as amended 42 U.S.C. §§6851, et seq. The Department funds the 

Weatherization Programs through the Department of Energy Weatherization Assistance Program 

(DOE-WAP) which is funded through the U.S. Department of Energy Weatherization Assistance 

Program for Low Income Persons grant and the Low Income Home Energy Assistance Program 

Weatherization Assistance Program (LIHEAP-WAP) which is funded through the U.S. 

Department of Health and Human Services' Low-Income Home Energy Assistance Program 

(LIHEAP) grant.  
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§6.402 Purpose and Goals 

(a) DOE-WAP and LIHEAP-WAP offers awards to Private Nonprofit Organizations, and Public 

Organizations with targeted beneficiaries being Households with low incomes, with priority 

given to Vulnerable Populations, High Energy Burden, and Households with High Energy 

Consumption. In addition to meeting the income-eligibility criteria, the weatherization measures 

to be installed must meet specific energy-savings goals. Neither of these programs are 

entitlement programs and there are not sufficient funds to serve all customers that may be 

eligible.  

(b) The programs fund the installation of weatherization materials and provide energy 

conservation education. The programs help control energy costs to ensure a healthy and safe 

living environment.  

(c) Organizations administering a Department-funded weatherization program must administer 

both the DOE-WAP and the LIHEAP-WAP. Organizations that have one Weatherization 

program removed will have both program removed. If it is necessary to designate a new 

Subrecipient to administer WAP, the Department shall give special consideration to 

Subrecipients receiving funds under LIHEAP or DOE WAP, in accordance with Assurance 6 of 

the Low Income Home Energy Assistance Act of 1981.  

(d) The Department shall administer and implement the DOE-WAP program in accordance with 

DOE rules (10 CFR Part 440), except that Categorical Eligibility will follow the eligibility 

reflected in the LIHEAP plan. The Department shall administer and implement the LIHEAP-

WAP program in accordance with a combination of LIHEAP statute (42 U.S.C. §§6861, et seq.) 

and DOE rules. LIHEAP Weatherization measures may be leveraged with DOE Weatherization 

measures in which case all DOE rules and requirements as described in this title Part and in the 

Contract will apply.  

§6.403 Definitions 

(a) Department of Housing and Urban Development (HUD)--Federal department that provides 

funding for certain housing and community development activities.  

(b) Electric Base-Load Measure (EBL)--Weatherization measures which address the energy 

efficiency and energy usage of lighting and appliances.  

(c) Energy Audit--The energy audit software and procedures used to determine the cost 

effectiveness of Weatherization measures to be installed in a Dwelling Unit. The Energy Audit 

shall be used for any Dwelling Unit weatherized utilizing DOE funds.  

(d) Energy Repairs--Weatherization-related repairs necessary to protect or complete regular 

Weatherization energy efficiency measures.  

(e) Multifamily Dwelling Unit--A structure containing more than one Dwelling Unit.  

(f) Priority List--For LIHEAP-WAP only, a list developed by the Department, as may be updated 

from time to time, included in the Contract, and which provides the prescribed method to be used 

by Subrecipients when addressing weatherization measures.  
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(g) Rental Unit--A Dwelling Unit occupied by a person who pays rent for the use of the 

Dwelling Unit.  

(h) Renter--A person who pays rent for the use of the Dwelling Unit.  

(i) Reweatherization--Consistent with 10 CFR §440.18(e)(2), iIf a Dwelling Unit has been 

damaged by fire, flood, or act of God and repair of the damage to Weatherization materials is not 

paid for by insurance; or if a Dwelling Unit was has not been partially weatherized in the 

previous 15 years under a federal program during the period September 30, 1975, through 

September 30, 1994, the Dwelling Unit may receive further financial assistance for 

Reweatherization.  

(j) Shelter--A Dwelling Unit or Units whose principal purpose is to house on a temporary basis 

individuals who may or may not be related to one another and who are not living in nursing 

homes, prisons, or similar institutional care facilities.  

(k) Significant Energy Savings--A Savings to Investment Ratio (SIR) of 1.0 or greater.  

(l) Single Family Dwelling Unit--A structure containing no more than one Dwelling Unit.  

(m) Weatherization Assistance Program Policy Advisory Council (WAP PAC)--The WAP PAC 

was established by the Department in accordance with 10 CFR §440.17 to provide advisory 

services in regards to the DOE WAP program.  

(n) Weatherization Material--The material listed in Appendix A of 10 CFR Part 440.  

(o) Weatherization--A program conducted to reduce heating and cooling demand of Dwelling 

Units that are energy inefficient.  

§6.404 Distribution of WAP Funds 

(a) Except for the Rreobligation of Ddeobligated funds, the Department distributes funds to 

Subrecipients by an allocation formula.  

(b) The allocation formula allocates funds based on the number of Low Income Households in a 

Sservice Aarea and takes into account certain special needs of individual Sservice Aareas, as set 

forth in this subsection. The need for energy assistance in an area is addressed through a weather 

factor (based on heating and cooling degree days). The extra expense in delivering services in 

sparsely populated areas is addressed by an inverse Population Density factor. The lack of 

additional services available in very poor counties is addressed by a county median income 

factor. Finally, the Elderly are given priority by giving greater weight to this population. The five 

factors used in the formula are calculated as follows:  

(1) County Non-Elderly Poverty Household Factor--The number of Non-Elderly Poverty 

Households in the County divided by the number of Non-Elderly Poverty Households in the 

State;  

(2) County Elderly Poverty Household Factor--The number of Elderly Poverty Households in the 

county divided by the number of Elderly Poverty Households in the State;  
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(3) County Inverse Household Population Density Factor--  

(A) The number of square miles of the county divided by the number of Households of the 

county (equals the inverse Household population density of the county); and  

(B) Inverse Household Population density of the county divided by the sum of inverse 

Household densities.  

(4) County Median Income Variance Factor--  

(A) State median income minus the county median income (equals county variance); and  

(B) County variance divided by sum of the State county variances;  

(5) County Weather Factor--  

(A) County heating degree days plus the county cooling degree days, multiplied by the poverty 

Households, divided by the sum of county heating and cooling degree days of counties (equals 

County Weather); and  

(B) County Weather divided by the total sum of the State County Weather.  

(c) The five factors carry the following weights in the allocation formula: number of Non-Elderly 

Poverty Households (40%), number of poverty Households with at least one member who is 60 

years of age or older (40%), Household density as an inverse ratio (5%), the median income of 

the county (5%), and a weather factor based on heating degree days and cooling degree days 

(10%). All demographic factors are based on the most current decennial U.S. Census. The 

formula is as follows:  

(1) County Non-Elderly Poverty Household Factor (0.40) plus;  

(2) County Elderly Poverty Household Factor (0.40) plus;  

(3) County Inverse Household Population Density Factor (0.05) plus;  

(4) County Median Income Variance Factor (0.05) plus;  

(5) County Weather Factor (0.10);  

(6) Total sum of paragraphs (1) - (5) of this subsection is multiplied by the total funds allocation 

to generate the county's allocation of funds.  

(7) The sum of the county allocation within each Subrecipient Sservice Aarea equals the 

Subrecipient's total allocation of funds.  

(d) In the event that a Subrecipient who has been awarded LIHEAP-WAP funds elects to 

voluntarily transfer some portion of their LIHEAP-WAP funds to the LIHEAP CEAP activity, a 

request to do so must be submitted prior to August 1 of the first year of the federal LIHEAP 
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award period. The amount of funds being voluntarily transferred will be returned to the 

Department and redistributed among LIHEAP CEAP providers to ensure appropriate coverage 

among counties. This may mean the LIHEAP funds are awardedAwarded Funds to that same 

Subrecipient having made the request, but alternatively could mean that the funds may be 

awardedAwarded funds may be to one or more other CEAP Subrecipients providing CEAP 

services in the counties for which the WAP funds were transferred. The Department will 

distribute the funds proportionally to the affected counties and CEAP Subrecipients in the 

Sservice Aarea using the allocation formula in §6.303 of this title Part (relating to Distribution of 

CEAP Funds).  

(e) To the extent federal funding awarded to Texas is limited from one of the two WAP funding 

sources, possible allocations of funds to Subrecipients may be made in varying proportions from 

each source to maximize efficient program administration.  

(f) The Department may, in the future, undertake to reprocure the entities that comprise the 

network of Weatherization providers, in which case this allocation formula will be reassessed 

and, if material changes are needed, amended by rulemaking.  

§6.405 Deobligation and Reobligation of Awarded Funds 

(a) A Subrecipient that does not expend more than 20% of its Program Year formula allocation 

(excluding any additional funds that may be distributed by the Department and any funds 

voluntarily transferred to LIHEAP CEAP) by the end of the first quarter of the Contract Term 

following the Program Year for two consecutive years will have funding recaptured. A 

Subrecipient's Contract will be amended to reflect the average percentage of funds that expended 

over the last two years. LIHEAP-WAP funding recapture will be consistent with Tex. Gov't 

Code, Chapter 2105.  

(b) The cumulative balance of the funds made available in subsection (a) of this section will be 

allocated proportionally by formula to Subrecipients that expended 90% of the prior year's 

Contract, excluding adjustments made in subsection (a) of this section, by the end of the original 

Contract Term.  

(c) At any time that a Subrecipient believes they may be at risk of meeting one of the criteria 

noted in subsection (n) of this section relating to criteria for Deobligation of funds, notification 

must be provided to the Department unless excepted under subsection (o) of this section.  

(d) A written "Notification of Possible Deobligation" will be sent to the Executive Director and 

the Board of Directors or other governing body of the Subrecipient by the Department as soon as 

the Department identifies that a criterion listed in subsection (n) of this section is at risk of not 

being met. Written notice will be sent electronically and/or by mail. The notice will include an 

explanation of the criteria met. A copy of the written notice will be sent to the Board of Directors 

or other governing body of the Subrecipient by the Department at least 10 calendar days after the 

notice to the Executive Director has been released. A Notification will not be sent, and the steps 

in this section not triggered, if an Amendment increasing funds by at least 20% has been 

provided to the Subrecipient in the prior 90 calendar days.  

(e) Within 15 calendar days of the date of the "Notification of Possible Deobligation" referenced 

in subsection (d) of this section, a Mitigation Action Plan must be submitted to the Department 
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by the Subrecipient in the format prescribed by the Department unless excepted under subsection 

(o) of this section.  

(f) A Mitigation Action Plan is not limited to but must include:  

(1) Explanation of why the identified criteria under this section occurred setting out all fully 

relevant facts.  

(2) Explanation of how the criteria will be immediately, permanently, and adequately mitigated 

such that funds are expended during the Contract PeriodTerm. For example, if production or 

expenditures appear insufficient to complete the Contract timely, the explanation would need to 

address how production or expenditures will be increased in the short- and long-term to restore 

projected full Expenditure and timely execution of the contract.  

(3) If applicable because of failure to produce Unit Production or Expenditure targets under the 

existing Production Schedule, a detailed narrative of how the Production Schedule will be 

adjusted, going forward, to assure achievement of sufficient, achievable Unit Production and 

Expenditures to ensure timely and compliant full utilization of all funds.  

(4) An explanation of how the other criteria under this section will be mitigated. For example, if 

Unit Production criteria for a time period were not met, then the explanation will need to include 

how the other criteria will not be triggered.  

(5) If relating to a Unit Production or Expenditure criteria, a description of activities currently 

being undertaken including an accurate description of the number of units in progress, broken 

down by number of units in each of these categories: units that have been qualified, audited, 

assessed, contracted, inspected, and invoiced and as reflected in an updated Production Schedule.  

(6) Provide any request for a reduction in Contracted Funds, reasons for the request, desired 

Contracted Funds amount, and revised Production Schedule reflecting the reduced Contracted 

Funds.  

(g) At any time after sending a Notification of Deobligation, the Department or a third-party 

assigned by the Department may monitor, conduct onsite visits, perform other assessments, or 

engage in any other oversight of the Subrecipient that is determined appropriate by the 

Department under the facts and circumstances.  

(h) The Department or a third-party assigned by the Department will review the Mitigation 

Action Plan, and where applicable, assess the Subrecipient's ability to meet the revised 

Production Schedule or remedy other Concern.  

(i) After the Department's receipt of the Mitigation Action Plan, the Department will provide the 

Subrecipient a written Corrective Action Notice which may include one or more of the criteria 

identified in this section (relating to Ddeobligation and other mitigating actions) or other 

acceptable solutions or remedies.  

(j) The Subrecipient has seven calendar days from the date of the Corrective Action Notice to 

appeal the Corrective Action Notice to the Executive Director. Appeals may include:  
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(1) A request to retain the full Fund Award if Partial Deobligation was indicated;  

(2) A request for only partial Deobligation of the full Contracted Fund if full Deobligation was 

indicated in the Corrective Action Notice; or  

(3) Request for other lawful action consistent with the timely and full completion of the Contract 

and Production Schedule for all Contracted Funds.  

(k) In the event that an appeal of a staff decision under this section is submitted to the Executive 

Director, the Executive Director may grant extensions or forbearance of targets included in the 

Production Schedule, may provide for continued operation of a Contract, may authorize 

Deobligation, or may take other lawful action that is designed to ensure the timely and full 

completion of the Contract for all Contracted Funds.  

(l) In the event an appeal is not submitted within seven calendar days from the date of the 

Corrective Action Notice, the Corrective Action Notice will automatically become final without 

need of any further action or notice by the Department, and the Department will amend/terminate 

the Contract with the Subrecipient to effectuate the Corrective Action Notice.  

(m) In the event the Executive Director denies an appeal of a staff decision under this section, the 

Subrecipient may appeal that decision in accordance with §1.7(f) of this title Part (relating to the 

Process for Filing an Appeal of the Executive Director's Decision to the Board).  

(n) Any one or more of the criteria noted in this subsection will may prompt the Deobligation 

process under this rule. If the criteria are met, then notification and ensuing processes discussed 

elsewhere in this subchapter will apply.  

(1) Subrecipient fails to provide the Department with a Production Schedule for its current 

Contract within 30 calendar days of receipt of the draft Contract. The Production Schedule must 

be signed by the Subrecipient's Executive Director/Chief Executive Officer, and approved by the 

Department in writing;  

(2) By the third program reporting deadline, Subrecipient must report at least one unit 

weatherized for each Weatherization Contract;  

(3) By the fifth program reporting deadline, less than 25% of total expected unit production has 

occurred based on the Production Schedule, or less than 20% of total Awarded Funds have been 

expended;  

(4) By the seventh program reporting deadline, less than 50% of total expected unit production 

has occurred based on the Production Schedule, or less than 50% of total Awarded Funds have 

been expended; or  

(5) The Subrecipient fails to submit a required monthly report explaining any variances between 

the Production Schedule and actual results on Production Schedule criteria.  

 (o) Notification of Deobligation will not be required to be sent to a Subrecipient, and a 

Mitigation Action Plan will not be required to be provided to the Department, if any one or more 

of the following exceptions are satisfied:  



Page 64 of 73 

(1) The total cumulative unit production for the Subrecipient, based on the monthly report as 

reported in the Community Affairs Contract System, is at least 75% of the total cumulative 

number of units to be completed as of the end of the month according to the Subrecipient's 

forecast unit production within the Production Schedule for the time period applicable (i.e. 

cumulative through the month for which reporting has been made).  

(2) The total cumulative expenditures for the Subrecipient, based on the monthly report as 

reported in the Community Affairs Contract System, is at least 75% of the total cumulative 

estimated expenditures to be expended as of the end of the month according to the Subrecipient's 

forecast expenditures within the Production Schedule for the time period applicable (i.e., 

cumulative through the month for which reporting has been made).  

(3) The Subrecipient's monthly reports as reported in the Community Affairs Contract System, 

for the prior two months, as required under the Contract, reflects unit production that is 80% or 

more of the expected unit production amount to be completed as of the end of the month 

according to the Subrecipient's forecast unit production within the Production Schedule.  

(po) A Subrecipient that has funds Deobligated under this section but that fully expends the 

reduced amount of its Contract, will have access to the full amount of the following Program 

Year WAP allocation. A Subrecipient which has had funds Deobligated under this section that 

fails to fully expend the reduced amount of its Contract will automatically have its following 

Program Year WAP allocation Deobligated by the lesser of 24.99% or the proportional amount 

that had been Deobligated in the prior year.  

(qp) Funds deobligated under this section, funds voluntarily relinquished, or additional funds 

should they become available, will be reobligated proportionally by the formula described in 

§6.404 of this subchapter (relating to Distribution of WAP Funds) or other method approved by 

the Department's Board amongst all Subrecipients that did not have any funds Deobligated 

during this evaluation period to ensure full utilization of funds within a limited timeframe 

including possible allocation of WAP funds to Subrecipients in varying populations from each 

funding source (DOE and LIHEAP), based on availability of the source.  

§6.406 Subrecipient Requirements for Establishing Household Eligibility and Priority for 

Eligible Households and Customer Eligibility Criteria 

(a) The structure’s design must allow for energy conservation retrofits and meet the definition of 

a Dwelling Unit per §6.2 of this chapter. 

(b) A Dwelling Unit cannot be served if a single meter is utilized by another Dwelling Unit that 

is not a part of the application for assistance. In instances where separate structures share a meter 

and the applicant is otherwise eligible for assistance, Subrecipient must provide services if:  

(1) The members of the separate structures that share a meter submit a separate Household 

application to include all persons and applicable income for each Dwelling Unit attached to the 

meter; and 

(2) All Household Dwelling Units served by the meter are determined eligible to receive 

weatherization benefits.  



Page 65 of 73 

(c) Subrecipient shall establish a written procedure to serve Households that have a Vulnerable 

Population Household member, Households with High Energy Burden, and Households with 

High Energy Consumption. High Energy Burden shall be the highest rated item in sliding scale 

priority determinations. The Subrecipient must maintain documentation of the use of the 

criteria.eligibility and priority criteria to increase the energy efficiency of dwellings owned or 

occupied by Low Income persons who are particularly vulnerable such as the Elderly, Persons 

with Disabilities, Families with Young Children, Households with High Energy Burden, and 

Households with High Energy Consumption.  

(db) Subrecipient shall determine applicant income eligibility in compliance with §6.4 of this 

chapter (relating to Income Determination).  

(ec) Categorical Eligibility for DOE-WAP benefits exist when at least one person in the 

Household receives assistance payments under Title IV or XVI of the Social Security Act at any 

time during the 12-month period preceding the determination of eligibility. Categorical 

Eligibility for LIHEAP-WAP benefits are the same as those specified for CEAP benefits 

described in §6.307(b) of this chapter (relating to Subrecipient Requirements for Customer 

Eligibility Criteria, Provision of Services, and Establishing Priority for Eligible Households).  

(fd) Social Security numbers are not required for applicants.  

(ge) U.S. Citizen, U.S. National or Qualified Alien. Unqualified Aliens are not eligible to receive 

WAP benefits. Mixed Status Households shall not be denied WAP assistance based solely on the 

presence of a non-qualified member, except if the member is the sole member of the Household. 

A Public OrganizationSubrecipient must verify U.S. Citizen, U.S. National, or Qualified Alien 

status of all Household members using SAVE. Assistance shall be determined as follows:  

(1) Count income for all Household members eighteen years of age and older, including 

Unqualified Aliens; and  

(2) Adjust the Household size for determining eligibility and benefit assistance level to exclude 

all Unqualified Aliens.  

(hf) For purposes of determining Categorical Eligibility or Vulnerable Populations (e.g. priority 

status) the Household is not considered to satisfy the definition of having Categorical Eligibility 

or Vulnerable Population if the only individual(s) in the Household with Categorical Eligibility 

or Vulnerable Population status is an Unqualified Alien. For purposes of reporting, all 

individuals in the Household should be reported.  

§6.407 Program Requirements 

(a) Each Dwelling Unit weatherized requires completion of a written whole house assessment. 

Subrecipient must perform the whole house assessment then let that assessment guide whether 

the Dwelling Unit is best served through DOE funds using the audit, through LIHEAP-WAP 

funds using the priority list, or a combination of DOE and LIHEAP funds.  

(b) Any Dwelling Unit that is weatherized using DOE funds must use the State of Texas 

approved Energy Audit as a guide for installed measures. A Subrecipient combining DOE funds 
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with LIHEAP-WAP funds on an individual Dwelling Unit or building may not mix the use of the 

Energy Audit and the Priority List.  

(c) Any Dwelling Unit that is weatherized using LIHEAP only must be completed using the 

Priority List as a guide for installed measures. Failure to complete a written whole house 

assessment as indicated in §6.416 of this subchapter (relating to Whole House Assessment) prior 

to Weatherization may lead to unit failure during quality control inspection.  

(d) If a Subrecipient's Weatherization work does not consistently meet DOE Standard Work 

Specifications Weatherization standards, the Department may proceed with the removal of the 

programs from the Subrecipient.  

§6.408 Department of Energy Weatherization Requirements 

(a) In addition to cost principles and administrative requirements listed in §1.402 in Chapter 1 of 

this title Part (relating to Cost Principles and Administrative Requirements), Subrecipients 

administering DOE programs must also adhere to 10 CFR Part 440, 10 CFR Part 600, and the 

applicable International Residential Code (IRC).  

(b) WAP Policy Advisory Council. In accordance with Tex. Gov't Code, §2110.005 and 10 CFR 

§440.17, the Department shall establish the Weatherization Assistance Program Policy Advisory 

Council (WAP PAC), with which it will consult prior to the submission of the annual plan and 

award of funds to DOE.  

(c) Adjusted Average Expenditure Per Dwelling Unit. Expenditures of financial assistance 

provided under DOE-WAP funding for the Weatherization services for labor, weatherization 

materials, and program support shall not exceed the DOE adjusted average expenditure limit for 

the current Program Year per Dwelling Unit as provided by DOE, and as cited in the Contract, 

without special agreement via an approved waiver from the Department.  

(d) Electric Base Load Measures. DOE has approved the inclusion of selected Electric Base 

Load (EBL) measures as part of the Weatherization of eligible residential units. Refrigerators 

must be metered for a minimum of two hours when calculating the EBL and SIR.  

(e) Subrecipients may not enter into vehicle lease agreements with WAP funds.  

(f) Energy Audit Procedures.  

(1) SIR for the Energy Audit procedures will determine the installation of allowable 

Weatherization measures. The Weatherization measures must result in energy cost savings over 

the lifetime of the measure(s), discounted to present value, that equal or exceed the cost of 

materials, and installation. An Energy Audit may consist of Incidental Repairs, Energy-Saving 

Measures (starting with Duct Sealing and Infiltration Reduction), and Health and Safety 

Measures. All Energy-Saving Measures must rank with an SIR of one or greater. The total 

Cumulative SIR, prior to Health and Safety measures, must be a one or greater in order to 

weatherize the dwelling unit.  
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(2) The Energy Audit has not been approved for multifamily buildings containing 25 or more 

units. A Subrecipients that proposes weatherizing a building containing 25 or more units must 

receive approval from the Department prior to beginning any Weatherization activity.  

(3) Energy Auditors must use the established R-values for existing measures provided in the 

International Energy Conservation Code (IECC when entering data into the Energy Audit. 

Subrecipient must follow minimum requirements set in the applicable IRC or jurisdictions 

authorized by state law to adopt later editions.  

(4) A Subrecipients utilizing the Energy Audit must enter into the audit all materials and labor 

measures proposed to be installed.  

§6.409 LIHEAP Weatherization Requirements 

(a) Allowable Expenditure per Dwelling Unit. Expenditures of financial assistance provided 

under LIHEAP-WAP funding for the weatherization services for labor, Weatherization materials, 

and program support shall not exceed the allowable figure as set forth in the current Contract, 

without prior written approval from the Department. The cumulative cost per unit (materials, 

labor and program support), shall not exceed the maximum allowable by the end of the Contract 

Term.  

(b) Allowable Activities. Subrecipient is limited to Weatherization measures as detailed in the 

Priority List Exhibit to the Weatherization Contract. Measures must be addressed according to 

the instructions in the Exhibit.  

(c) Outreach and Accessibility. Subrecipient shall conduct outreach activities, which may include 

but are not limited to:  

(1) Providing information through home visits, site visits, group meetings, or by telephone for 

disabled low-income persons;  

(2) Distributing posters/flyers and other informational materials at local and county social service 

agencies, offices of aging, social security offices, etc.;  

(3) Providing information on the program and eligibility criteria in articles in local newspapers or 

broadcast media announcements;  

(4) Coordinating with other low-income services to provide LIHEAP information in conjunction 

with other programs;  

(5) Providing information on one-to-one basis for applicants in need of translation or 

interpretation assistance;  

(6) Providing LIHEAP applications, forms, and energy education materials in English and 

Spanish (and other appropriate language);  

(7) Working with energy vendors in identifying potential applicants;  

(8) Assisting applicants to gather needed documentation; and  
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(9) Mailing information and applications.  

(d) LIHEAP Subrecipient Eligibility.  

(1) The Department administers the program through the existing Subrecipients that have 

demonstrated that they are operating the program in accordance with their Contract, the 

Economic Opportunity Act of 1964, the Low-Income Home Energy Assistance Act of 1981, as 

amended (42 U.S.C. §§8621, et seq.), and the Department rules. If a Subrecipient is successfully 

administering the program, the Department may offer to renew the Contract.  

(2) If the Department determines that a Subrecipient is not administering the program 

satisfactorily, the Subrecipient will be required to take corrective actions to remedy the problem 

within the timeframe referenced in the issued monitoring report, unless it is a case of customer 

health or safety. If Subrecipient fails to correct the Deficiency or Finding, in order to ensure 

continuity of services, the Department may take an action in accordance with §1.411(f) of this 

title Part (relating to Nonrenewal or Reduction of Block Grant Funds to a Specific Subrecipient).  

§6.410 Liability Insurance and Warranty Requirement 

Subrecipient Weatherization work shall be covered by general liability insurance for an amount 

not less than combined total of materials, labor, support and health and safety. The Department 

strongly recommends Pollution Occurrence Insurance to be part of or an addendum to 

Subrecipient's general liability insurance coverage. Subrecipient must ensure that each 

Subcontractor performing Weatherization activities maintain adequate insurance coverage for all 

units to be weatherized. Weatherization contractors must provide a one-year warranty on their 

work for parts and labor; the period for the warranty coverage shall begin at the completion of 

installation. If Subrecipient relinquishes its Weatherization program, Weatherization work 

completed within 12 months of the date of surrender of the program, must be covered by general 

liability insurance or contractor warranty. Public Organizations that have self insurance 

complying with Tex. Gov't Code Chapter 2259 covering weatherization work, may, but are not 

required to, purchase additional coverage.  

§6.411 Customer Education 

Subrecipient shall provide customer education to each WAP customer on energy conservation 

practices. Subrecipient shall provide education to identify energy waste, manage Household 

energy use, and strategies to promote energy savings. Subrecipient is encouraged to use oral, 

written, and visual educational materials.  

§6.412 Mold-like Substances 

(a) If the Subrecipient's energy auditor discovers the presence of mold-like substances that the 

Weatherization Subcontractor cannot adequately address, then the Dwelling Unit shall be 

referred to the Texas Department of Licensing and Regulation or its successor agency.  

(b) The Subrecipient shall provide the applicant written notification that their home cannot, at 

this time, be weatherized and why. Subrecipient shall also inform the applicant in writing that 

they should contact the Texas Department of Licensing and Regulation, or successor agency, to 

report the presence of mold-like substances. The applicant should be advised that when the issue 
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is resolved they may reapply for Weatherization. Should the applicant reapply for 

Weatherization, the Subrecipient must obtain written documentation of resolution of the issue 

from the applicant prior to proceeding with any Weatherization work.  

(c) If the energy auditor determines that the mold-like substance is treatable and covers less than 

the 25 contiguous square feet limit allowed to be addressed by the Texas Department of 

Licensing and Regulation's, or successor agency's guidelines, the Subrecipient shall notify the 

applicant of the existence of the mold-like substance and potential health hazards, the proposed 

action to eliminate the mold-like substance, that no guarantee is offered that the mold-like 

substance will be eliminated, and that the mold-like substance may return. The energy auditor 

must obtain written approval from the applicant to proceed with the Weatherization work, and 

maintain the documentation in the customer file.  

(d) Subrecipient shall be responsible for providing mold training to their employees and 

Weatherization Subcontractors.  

§6.413 Lead Safe Practices 

Subrecipient are required to document that its Weatherization staff as well as all Subcontractors 

follow the Environmental Protection Agency's Renovation, Repair and Painting Program (RRP) 

Final Rule, 40 CFR Part 745 and HUD's Lead Based Housing Rule, 24 CFR Part 35, as 

applicable.  

§6.414 Eligibility for Multifamily Dwelling Units and Shelters 

(a) Multifamily building and Shelter weatherization is not considered a federal public benefit and 

the activity is exempt from the requirements of §6.406(e) and (f) of this subchapter (relating to 

Subrecipient Requirements for Establishing Priority for Eligible Households and Customer 

Eligibility Criteria).  

(b) A Subrecipient may weatherize a building containing Rental Units if not less than 66% (50% 

for duplexes and four-unit buildings) of the Dwelling Units in the building are occupied by low 

income Households, or will become occupied by Low-income Households within 180 days 

under a Federal, State, or local government program for rehabilitating the building or making 

similar improvements to the building.  

(c) In order to weatherize large multifamily buildings containing twenty-five or more Dwelling 

Units or those with shared central heating (e.g., boilers) and/or shared cooling plants (e.g., 

cooling towers that use water as the coolant) regardless of the number of Dwelling Units, 

Subrecipient shall submit in writing to the Department a request for approval along with 

evidence which clearly shows that an investment of funds would result in Significant Energy 

Savings because of upgrades to equipment, energy systems, common space, or the building shell. 

When necessary, the Department will seek approval from DOE. Approvals from the Department 

in writing must be received prior to the installation of any Weatherization measures in this type 

of structure.  

(d) In order to weatherize Shelters, Subrecipient shall submit a written request for approval from 

the Department. Written approval from the Department must be received prior to the installation 
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of any Weatherization measures. Income determination is not required to be done for residents of 

Shelters.  

(e) If roof repair is to be considered as an eligible repair cost under the Weatherization process, 

the expenses must be shared equally by all eligible Dwelling Units weatherized under the same 

roof. If multiple storied buildings are weatherized, eligible ground floor units must be allocated a 

portion of the roof cost as well as the eligible top floor units. All Weatherization measures 

installed in multifamily units must meet the standards set in 10 CFR §440.18(d)(9) and (15), and 

Appendix A-Standards for Weatherization Materials.  

(f) Subrecipient shall establish a multifamily master file for each multifamily project in addition 

to the applicable Dwelling Unit recordkeeping requirements found in the Contract. The 

multifamily master file must include, at a minimum, the forms listed in paragraphs (1) - (6) of 

this subsection: (Forms available on the Department's website.)  

(1) Multifamily Project Preparation Checklist;  

(2) Multifamily Project Completion Checklist;  

(3) Landlord Permission to Perform Assessment and Inspections for Rental Units;  

(4) Landlord Agreement;  

(5) Landlord Financial Participation Form; and  

(6) Multifamily Project Building Data Checklist.  

(g) Subrecipient shall contact the Department for record keeping guidance if it wishes to 

weatherize a Shelter.  

(h) For DOE WAP, if a public housing or assisted multi-family building has gone through the 

HUD Property Certification Procedure outlined in DOE Weatherization Program Notice 17-4 or 

is identified by the HUD and included on a list identified in Weatherization Program Notice 17-4 

or successor notice as having already gone through the HUD Property Certification Procedure, 

that building meets income eligibility without the need for further evaluation or verification by 

Subrecipient. A public housing or assisted housing building that does not appear on the list using 

HUD records may still qualify for the WAP. Income eligibility can be made on an individual 

basis by the Subrecipient based on information supplied by property owners and the Households 

in accordance with subsection (b) of this section.  

(i) For any Dwelling Unit that is weatherized using funding provided under DOE WAP, all 

Weatherization measures installed must be entered into an approved Energy Audit. 

Weatherization measures installed shall begin with repair items, then continue with those 

measures having the greatest SIR and proceed in descending order to the measures with the 

smallest SIR or until the maximum allowable per Dwelling Unit expenditures are achieved, and 

finishing with Health and Safety measures.  

§6.415 Health and Safety and Unit Deferral 
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(a) Health and Safety expenditures at the end of the Contract Term with for DOE WAP and 

LIHEAP WAP may not exceed the amount equal to the Health and Safety budget, divided by the 

sum of Materials/Program Support/Labor budget and the Health and Safety budget. The budget 

line items are identified in the Budget and Performance Statement of the DOE WAP and 

LIHEAP WAP Contracts.15% of total expenditures for Materials, Labor, Program Support, and 

Health and Safety at the end of the Contract Term. Health and Safety expenditures with 

LIHEAP-WAP may not exceed 20% of total expenditures for Materials, Labor, Program 

Support, and Health and Safety at the end of the Contract Term.  

(b) Subrecipient shall provide Weatherization services with the primary goal of energy 

efficiency. The Department considers establishing a healthy and safe home environment to be 

important to ensuring that energy savings result from Weatherization work.  

(c) Subrecipient must test for high carbon monoxide (CO) levels and bring CO levels to 

acceptable levels before Weatherization work can start. The Department has defined maximum 

acceptable CO readings in its Standard Work Specifications.  

(d) A Dwelling Unit shall not be weatherized when there is a potentially harmful situation that 

may adversely affect the occupants or the Subrecipient's Weatherization crew and staff, or when 

a Dwelling Unit is found to have structural concerns that render the Dwelling Unit unable to 

benefit from Weatherization. The Subrecipient must declare their intent to defer Weatherization 

on an eligible unit on the assessment form. The assessment form should include the customer's 

name and address, dates of the assessment, and the date on which the customer was informed of 

the issue in writing. The written notice to the customer must include a clear description of the 

problem, conditions under which Weatherization could continue, the responsibility of all parties 

involved, and any rights or options the customer has. A copy of the notice must be given to the 

customer, and a signed copy placed in the customer application file. Only after the issue has been 

corrected to the satisfaction of the Subrecipient shall Weatherization work begin.  

(e) If structural concerns or health and safety issues identified (which would be exacerbated by 

any Weatherization work performed) on an individual Dwelling Unit cannot be abated within 

program rules or within the allowable WAP limits, the Dwelling Unit exceeds the scope of this 

program.  

§6.416 Whole House Assessment 

(a) Subrecipient must conduct a whole house assessment on all eligible Dwelling Units. Whole 

house assessments must be used to determine whether the Priority List or an Energy Audit is 

most appropriate for the unit. Whole house assessments must include, but are not limited to the 

items described in paragraphs (1) - (15) of this subsection:  

(1) Wall--Condition, type, orientation, and existing R-values;  

(2) Windows--Condition, type material, glazing type, leakiness, and solar screens;  

(3) Doors--Condition, type;  

(4) Attic--Type, condition, existing R-values, and ventilation;  
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(5) Foundation--Condition, existing R-values, and floor height above ground level;  

(6) Heating System--For all systems: unit type, fuel source (primary or secondary), thermostat, 

and output; for combustion systems only: vented or unvented efficiency, CO-levels, complete 

fuel gas analysis, gas leaks, and combustion venting;  

(7) Cooling System--Unit type, condition, area cooled, size in BTU rating, Seasonal Energy 

Efficiency Rating (SEER) or Energy Efficiency Rating (EER), manufacture date, and thermostat;  

(8) Duct System--Condition, existing insulation level, evaluation of registers, duct infiltration, 

return air register size, and condition of plenum joints;  

(9) Water Heater--For all water heaters: condition, fuel type, energy factor, recovery efficiency, 

input and output ratings, size, existing insulation levels, existing pipe insulation; for combustion 

water heaters only: carbon monoxide levels, draft test, complete fuel gas analysis;  

(10) Refrigerator--Condition, manufacturer, manufacture date and make, model, and 

consumption reading (minutes and meter reading); customer refusal must be documented;  

(11) Lighting System--Quantity, watts, and estimated hours used per day;  

(12) Water Savers--Number of showerheads, estimated gallons per minute and estimated minutes 

used per day;  

(13) Health and Safety--For all units: smoke detectors, wiring, minimum air exchange, moisture 

problems, lead paint present, asbestos siding present, condition of chimney, plumbing problems, 

mold; for units with combustion appliances: unvented space heaters, carbon monoxide levels on 

all combustion appliances, carbon monoxide detectors;  

(14) Air Infiltration--To be determined from Blower Door testing; areas requiring air sealing will 

be noted; and  

(15) Repairs--Measures needed to preserve or protect installed Weatherization measures may 

include lumber, shingles, flashing, siding, masonry supplies, minor window repair, gutters, 

downspouts, paint, stains, sealants, and underpinning.  

(b) If using the Energy Audit, all allowable Weatherization measures needed must be entered. 

Measures will be performed in order of highest SIR to lowest depending on funds available. If 

using the Priority List, included Weatherization measures must be addressed according to the 

instructions in the Exhibit to the Weatherization Contract.  

§6.417 Blower Door Standards 

Subrecipient is required to use the blower door/duct blower data form adopted by the Department 

and available on the Department's website (http://www.tdhca.state.tx.us/community-

affairs/wap/index.htm).  

SUBCHAPTER E LOW INCOME HOUSEHOLD WATER ASSISTANCE PROGRAM 
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§6.401 Background 

The Low Income Household Water Assistance Program (LIHWAP) is funded through the 

Consolidated Appropriations Act, 2021 (Public Law 116-260) signed on December 27, 2020, 

and the American Rescue Plan Act of 2021 signed on March 11, 2021. LIHWAP is a federally 

funded temporary program that is implemented to serve Low Income Households who seek 

assistance for their water and wastewater bills. LIHWAP is not an entitlement program, and there 

are not sufficient funds to serve all eligible customers.  

§6.402 Requirements 

Due to LIHWAP’s temporary nature, LIHWAP requirements are described in the LIHWAP State 

Plan and Subrecipient Contracts.  The LIHWAP Plan can be found on the Department’s website. 

§6.403 Deobligation and Reobligation of LIHWAP Funds 

The Department may Deobligate funds from Subrecipients who do not meet contract or 

expenditure benchmarks as described in the Contract, and Reobligate those funds to other entities 

in the Service Area, in the State, or keep the funding for other eligible purposes in its sole 

discretion.  
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BOARD ACTION REQUEST 

COMMUNITY AFFAIRS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation,  discussion,  and  possible  action  ratifying  staff’s  action  to  submit  one  or  more 
Registrations of Interest to the U.S. Department of Housing and Urban Development a request 
for additional Veterans Affairs Supportive Housing vouchers within Kerr, Bandera, Medina, Fort 
Bend  and  Galveston  counties,  and  if  successfully  awarded  by  HUD,  authority  to make  those 
additional vouchers available through a competition as project‐based vouchers 
 

RECOMMENDED ACTION 

WHEREAS,  on  July  14,  2021,  the  U.S.  Department  of  Housing  and  Urban 
Development (HUD) released Notice PIH 2021‐21(HA) (the Notice) announcing the 
availability  of  approximately  6,000  new  Veterans  Affairs  Supportive  Housing 
(VASH)  vouchers  and  providing  the  opportunity  for  Public  Housing  Authorities 
(PHAs) to register their interest in being receipients of those HUD‐VASH vouchers;  
 
WHEREAS,  the HUD‐VASH  vouchers  require  that  the  Department  of    Veterans 
Affairs (VA) ensure the provision of case management and clinical services by the 
local  Veterans  Assistance  Medical  Center  (VAMC)  in  conjunction  with  the  
vouchers, and  therefore  requires  that a PHA’s  registration of  interest  include a 
letter of support from partnering VAMCs; 
 
WHEREAS, the Texas Department of Housing and Community Affairs (TDHCA or 
the Department)  operates  as  a PHA  in  its  administration of  its Housing Choice 
Voucher Program (HCVP), is also currently a recipient of both tenant‐based and 
project‐based  HUD‐VASH  vouchers,  and  has  the  appropriate  expertise  and 
systems to perform such work;  
 
WHEREAS,  the VAMCs with which  the Department has an existing  relationship 
provided  the  required  letters  of  support  for  TDHCA  to  submit  Registrations  of 
Interest for Kerr, Bandera, Medina, Fort Bend and Galveston counties;  
 
WHEREAS, the deadline for Registrations of Interest to be submitted to HUD was 
August  31,  2021,  so  staff  proceeded  with  the  submissions  without  Board 
authority, based on the Board’s prior support of staff requests to pursue VASH 
vouchers, and with the understanding that should the Board not ratify the action, 
staff will promptly rescind its Registrations of Interest; and 
 
WHEREAS, the Notice provides PHAs that are recipients of VASH vouchers with an 
opportunity to project‐base its tenant‐based VASH vouchers, and as such, staff is 
also requesting authority that, if awarded, the new VASH vouchers, as well as any 
unissued  prior  tenant‐based  VASH  vouchers,  be  made  available  through  a 
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geographically  limited  competition  focused  on  existing  tax  credit  properties  as 
further described in this item; 
 
NOW, therefore, it is hereby  
 
RESOLVED, that the Board hereby ratifies staff’s action to submit a Registrations 
of Interest to HUD;   
 
FURTHER RESOLVED, that if HUD makes an award of HUD‐VASH vouchers from 
this  Notice  to  the Department,  the  Department  is  authorized  to  proceed with 
accepting such an award; and  
 
FURTHER RESOLVED, that staff is authorized to make the new vouchers received, 
as well as any unissued prior  tenant‐based VASH vouchers, available  through a 
geographically  limited  competition  focused  on  existing  tax  credit  properties  as 
further described in this item and consistent with applicable rules and policies.   

 

BACKGROUND 

On July 14, 2021, HUD released Notice PIH 2021‐21, regarding the Registration of  Interest for 
HUD‐VASH Vouchers. HUD‐VASH vouchers are administered in partnership with the Department 
of Veterans Affairs and enable homeless veterans and their families to access affordable housing 
with  an  array  of  supportive  services.  The  Department  of    Veterans  Affairs  (VA)  ensures  the 
provision of case management and clinical services through local Veterans Assistance Medical 
Centers (VAMCs). Any submissions of interest from a PHA must include a Support Letter from the 
specific VAMC that would be providing such services.  
 
The Department operates as a PHA in its administration of its HCVP. The Department has several 
components  to  its  program:  the  provision  of  vouchers  within  a  34‐county  jurisdiction  (map 
provided below); the provision of vouchers anywhere in the state for its Project Access Program; 
and  the provision of VASH vouchers,  tenant‐based  in  Fort  Bend and Galveston  counties,  and 
project‐based at Freedom’s Path  in Kerrville. The   Department only operates   statewide  in  its 
Project Access Program; therefore pursuit of HUD‐VASH vouchers previously and in this request 
have been limited to the 34‐county jurisdiction. When this Notice was released, staff reached out 
to the existing VAMCs with which we operate our current VASH vouchers to determine if they 
would be interested in requesting additional vouchers. Because the veterans in these counties 
qualifying for VASH often struggle to find units, staff has proposed that any vouchers received 
will be made available as project‐based vouchers.  
 
In identifying properties to possibly receive these project‐based allocations, staff would release 
a Notice of Funding Availability (NOFA) seeking properties. To streamline administration of this 
effort, properties eligible to receive a project‐based allocation would be limited to those in the 
Department’s  Housing  Tax  Credit  portfolio  and  meet  the  additional  following  requirements. 
These requirements, in large part, have been used by the Department in determining property 
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eligibility for the 811 Program. The requirements noted below will be expanded upon and the 
NOFA will encompass all applicable program requirements. 
 
Key Proposed Requirements for Project‐Based VASH Properties 

 Properties must be within 10 miles of a VAMC. 

 The Development received an award of tax credits in or after 2002.  

 Units may not be receiving another project‐based or operationg subsidy.  

 The project‐based Units must be dispersed across the property. 

 The Development  has  already  completed  construction,  has  placed  in  service    and has 
certificates of occupancy on all units. 

 The most current vacancy report as reflected in CMTS evidences that the Development 
maintained at least 85 percent physical occupancy for a period of at least 3 consecutive 
months. 

 Based  on  the  most  recent  UPCS  inspection  performed  by  the  Department,  the 
Development received a score of at least 80 on its most recent TDHCA, REAC inspection 
and all compliance issues associated with that inspection have been resolved. 

 The  Development  is  operating  in  accordance  with  the  accessibility  requirements  of 
Section 504, the Rehabilitation Act of 1973 (29 U.S.C. Section 794), as specified under 24 
C.F.R. Part 8, Subpart C, or operating under the 2010 ADA standards with the exceptions 
listed in "Nondiscrimination on the Basis of Disability in Federally Assisted Programs and 
Activities" Federal Register 79 FR 29671. 
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BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on requests for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Applications Awarded 
Competitive (9%) Housing Tax Credits in Prior Application Rounds 
 

20018  The Park Tower    Fort Worth 
20042  Commons at St. Anthony   Amarillo 
20075  New Hope Housing Savoy   Houston 
20083  Lakeview Preserve    Irving 
20114  3300 Caroline Street    Houston 
20192  Arbor Park     Austin 
20204  Heritage Senior Residences   Houston 
20205  Ella Grand     Houston 
20212  Vernon Pioneer Crossing   Vernon 
20272  Westwind of Dumas    Dumas 
20344  Merritt Sunset     Midland 
 

 
RECOMMENDED ACTION 

 
WHEREAS, awards of Competitive (9%) Housing Tax Credits were approved by the Board 
for the Developments listed above; 

WHEREAS, staff executed a Carryover Allocation Agreement with each Development 
Owner that included a certification from the Development Owner that documentation 
regarding the 10% Test would be submitted by July 1, 2021 (which was subsequently 
extended until September 30, 2021), and that each building for which the allocation was 
made would be placed in service by December 31, 2022; 

WHEREAS, the Department received requests to extend the placement in service 
deadlines from the Development Owners, and staff determined that an extension of the 
10% Test deadline was appropriate for those needing an extension; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the requests meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the requests for treatment of the Developments under an application of the 
force majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
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Multifamily Rules, and the 2021 Program Calendar applicable to the Developments for 
the purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue to each Development Owner a 2021 
Carryover Agreement, with the extended 10% Test deadline of July 1, 2022 and extended 
placement in service deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 
BACKGROUND 

 
Awards of Competitive (9%) Housing Tax Credits to the Developments listed above were approved by 
the Board in July 2020.  Staff executed Carryover Allocation Agreements with the Development Owners 
that included a certification from the Development Owner that documentation for the 10% Test would 
be submitted by July 1, 2021 (which was subsequently extended until September 30, 2021), and, in order 
to satisfy the requirements of §42 of the Internal Revenue Code, each building for which the allocation 
was made would be placed in service by December 31, 2022.  The Department received requests from 
certain Development Owners to extend the placement in service deadline under the provisions of 10 
TAC §11.6(5) related to Credits Returns Resulting from Force Majeure Events.  Staff determined that an 
extension of the 10% Test deadline was appropriate under these circumstances for those that need an 
extension. 
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
The President declared a national disaster for the COVID-19 Pandemic; and declared a statewide disaster 
for Texas for Winter Storm Uri, which affected the state in February of 2021.  In one case, development 
completion was also affected by changes in laws, rules and regulations.  Development Owners have 
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communicated to staff and to this Board how the two presidentially declared disasters have resulted in 
delays in local municipalities’ processing and delivery of financial contracts, supplier failures, materials 
shortages that have led to price increases, and labor shortages.   

 

Staff has determined that there is sufficient evidence of “sudden and unforeseen circumstances outside 
the control of the Development Owner”, as described in 10 TAC §11.6(5), for the Department to treat 
the Developments under an application of the force majeure rule.  If the Board grants the request to 
consider these force majeure events, the Development Owners will return the awarded credits and 
execution of a 2021 Carryover Allocation Agreement will result in a new award and a new placed in 
service date of December 31, 2022 for the Developments, with a new 10% Test deadline of July 1, 2022.  
The 2021 Qualified Allocation Plan and Uniform Multifamily Rules will be applicable to the Developments 
for the purposes of the force majeure event.   

If the Board denies any of the requests regarding the force majeure events, the date by which the 
Development must be placed in service will remain as December 31, 2022. Because the Development 
Owner has anticipated not meeting the placed in service deadline, the credits are expected to be 
returned. If the Development Owner returns the credits, the credits would first be made available in the 
subregion from which they were originally awarded, pursuant to 10 TAC §11.6(2), related to returned 
credits. If there are pending Applications on the 2021 waiting list from the relevant subregion, the next 
Application would be awarded, assuming there are enough credits to make the award.  If there are not 
enough credits in the subregion to make an award, the credits will go into the statewide collapse and 
contribute the next award. 

Staff recommends the Board approve the extended 10% Test deadline and the requests for treatment 
under an application of the force majeure rule for the listed Developments. 

 



 

 

 

20018 

The Park Tower 

Force Majeure Request 
 
 
 
 
 
 



 

 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on a request for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Application 20018 
The Park Tower in Fort Worth 
 

RECOMMENDED ACTION 
 

WHEREAS, an award of Competitive (9%) Housing Tax Credits in the amount of 
$1,462,830 to 20018 The Park Tower (the Development) was approved by the Board in 
July 2020; 

WHEREAS, staff executed a Carryover Allocation Agreement with the Development 
Owner on December 16, 2020, that included a certification from the Development Owner 
that each building for which the allocation was made would be placed in service by 
December 31, 2022, and the 10% Test would be submitted by July 1, 2021 (which was 
subsequently extend to September 30, 2021); 

WHEREAS, on August 10, 2021, the Department received a request to extend the 
placement in service deadline and the September 30, 2021 10% Test deadline; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the request meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the request for treatment of the Development under an application of the 
force majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
Multifamily Rules, and the 2021 Program Calendar applicable to the Development for the 
purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue a 2021 Carryover Agreement, with 
the extended 10% Test deadline of July 1, 2022 and the extended placement in service 
deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 



 

 
BACKGROUND 

 
An award of $1,462,830 in Competitive (9%) Housing Tax Credits to the Development was approved by 
the Board in July 2020.  The Development proposed the New Construction of 90 Units for the general, 
mixed income population in Fort Worth. Staff executed a Carryover Allocation Agreement with the 
Development Owner on December 16, 2020, that included a certification from the Development Owner 
that, in order to satisfy the requirements of §42 of the Internal Revenue Code, each building for which 
the allocation was made would be placed in service by December 31, 2022, and documentation for the 
10% Test would be submitted by July 1, 2021 (which was subsequently extend to September 30, 2021).  
On August 10, 2021, the Department received a request from the Development Owner to extend the 
placement in service deadline under the provisions of 10 TAC §11.6(5) related to Credits Returns 
Resulting from Force Majeure Events, and to extend the 10% Test deadline.   
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
Presidentially Declared Major Disasters  

Of the circumstances listed in the rule, the request indicates that force majeure might be triggered by a 
presidentially declared major disaster: the national emergency of the COVID-19 Pandemic and related 
disruptions.  Per the request, the disaster has resulted in: 
 

Materials shortages and cost increases: per the request, economic conditions continued 
to worsen at the end of 2020 through the 2nd Quarter of 2021 due to the Coronavirus 
Pandemic. Labor shortages affected production of goods and caused material supplies to 
be scarce and far more expensive. 

 
The request includes a letter from the Development Owner explaining the difficulties they encountered 
trying to secure labor and materials.  Staff has determined that the Development Owner has provided 
sufficient evidence of “sudden and unforeseen circumstances outside the control of the Development 



 

Owner” as described in 10 TAC §11.6(5).  If the Board grants the request to consider this a force majeure 
event, the Development Owner’s return of $1,462,830 in credits and execution of a 2021 Carryover 
Allocation Agreement, will result in the new date of December 31, 2023, for the Development be placed 
in service, and documentation for the 10% Test would be submitted by July 1, 2022. For the purposes of 
the force majeure event, the 2021 Qualified Allocation Plan and Uniform Multifamily Rules will be 
applicable to the Development.   

If the Board denies the request regarding this force majeure event, the date by which the Development 
must be placed in service will remain as December 31, 2022. Because the Development Owner 
anticipates not meeting the placed in service deadline on December 31, 2022, the credits are expected 
to be returned. If the Development Owner returns the credits, the credits would first be made available 
in the subregion from which they were originally awarded, pursuant to 10 TAC §11.6(2), related to 
returned credits; in this case Region 3, Urban. There are pending Elderly Applications on the waiting list 
from that subregion that were previously not awarded.  The credits would go to that subregion and the 
next Application, which requests $1,095,000 would be awarded. 

Staff recommends the Board approve the 10% Test extension and the request for treatment of The Park 
Tower under an application of the force majeure rule. 

  



 

August 10, 2021 

 

VIA EMAIL: asset.management@tdhca.state.tx.us  

 

Mr. Mark Fugina 

Senior Asset Manager 

Texas Dept. of Housing & Community Affairs 

221 E. 11th Street 

Austin, TX 78701-2410 

 

RE: Force Majeure Request for 2021 Housing Tax Credits, The Park Tower – TDHCA# 20018 

 

Dear Mr. Fugina, 

 

On behalf of HTG Jacksboro, LLC (the “Owner”), please accept this correspondence as our formal 

request for an allocation of 2021 housing tax credits in exchange for the return of the 2020 credits, 

pursuant to §11.6(5) of the 2020 Qualified Allocation Plan (“QAP”) for TDHCA# 20018, The 

Park Tower. 

 

Due to unforeseen program allocation circumstance, The Park Tower received a Commitment 

notice for 9% housing tax credits nearly four months (117 days) following the July 23, 2020 Board 

Meeting in which awards were announced. This four-month delay pushed pre-development 

activities to begin at the end of 2020.  Economic conditions continued to worsen at the end of 2020 

through the 2nd Quarter of 2021 due to the Coronavirus Pandemic.  Labor shortages affected 

production of goods and caused material supplies to be scarce and far more expensive.  Supply-

chain challenges are just now starting to resolve but continue to require vigilance in design efforts 

and to ensure materials are available for timely delivery to not further impact placed in service 

regulatory timelines.  

 

The delayed award coupled with the circumstances of supply-chain delays surrounding the 

Coronavirus Pandemic, has caused The Park Tower’s equity investor, the National Equity Fund 

(NEF), to raise concerns regarding The Park Tower meeting its current regulatory mandated Placed 

in Service deadline of December 31st, 2022. We have been working through certain design 

revisions to reduce construction cost impacts and have had to push our closing to November  2021. 

After discussions with the design team and multiple general contractors, we have also been advised 

to not only prepare for higher construction cost for materials, but also increased construction 

period. We are now preparing for a 16-month construction period up from 12-months 

contemplated at application.  

  

mailto:asset.management@tdhca.state.tx.us


 
 
 

 

 
HOUSING TRUST GROUP 

3225 Aviation Avenue, 6th Floor • Coconut Grove, FL 33133 • 305-860-8188 
www.htgf.com 

Pursuant to section 11.6(5) of the 2020 QAP, we respectfully request the exchange of credits due 

to Force Majeure events caused by the Coronavirus pandemic, which is a “presidentially declared 

disaster” and has impacted suppliers, materials, and labor.  

 

If staff has any questions, please contact Val Deleon via email at valentind@htgf.com or directly 

at 512-417-0985. 

 

Sincerely, 

 

HTG JACKSBORO, LLC, 

a Texas limited liability company  

 

 By: HTG JACKSBORO MEMBER, LLC, 

        a Florida limited liability company,  

        its managing member 

 

 

By:       

  Matthew Rieger, Manager 
 

 

 

 

CC: Marnie Holloway 

mailto:valentind@htgf.com


 

 

August 10, 2021

 

VIA EMAIL: asset.management@tdhca.state.tx.us  

 

Mr. Mark Fugina 

Senior Asset Manager 

Texas Dept. of Housing & Community Affairs 

221 E. 11th Street 

Austin, TX 78701-2410 

 

 

RE: Request for extension, 10% Test, The Park Tower – TDHCA# 20018 

 

 

Dear Mr. Fugina, 

 

On behalf of HTG Jacksboro, LLC (the “Owner”), please accept this correspondence as formal 

request to extend the due date for the 10% Test Documentation Delivery as stated in §11.2(a) of 

the 2020 Qualified Allocation Plan (“QAP”) for the above-mentioned development. 

 

The Park Tower, a proposed 90-unit development for families in Fort Worth, received a 

Commitment notice of 9% housing tax credits on November 17, 2020, nearly four months (117 

days) after the July Board meeting where awards were originally made (July 23, 2020). At the July 

23rd TDHCA Board meeting, The Park Tower was on the approved “waitlist” and would only 

receive a commitment after an awardee in Fort Worth was unable to secure appropriate zoning in 

November of 2020. 

 

During the period between July 23rd and November 17th, pre-development activities had ceased on 

The Park Tower and it was not until the executed Commitment Notice was uploaded to the 

TDHCA serv-u account did pre-development activities resume. Additionally, during the period 

between July 23rd and November 17th, the national Coronavirus Pandemic caused delays in 

materials and significantly increased construction pricing of raw materials. The substantial 

increase to cost necessitated that additional time and effort be contemplated in the design process 

to ensure the development remained financially feasible. As staff is aware, the land acquisition is 

the largest driver for meeting the 10% Test threshold and the delays have pushed closing on the 

financing and the land until October of 2021. 

 

Based on the reasoning above and force majeure provisions in the QAP, we respectfully request a 

new 10% Test Documentation Delivery date of November 1, 2021, and that no penalty be assigned 

to any future tax credit applications pursuant to §11.9(f)(1) of the 2020 QAP relating to Factors 

Affecting Scoring and Eligibility. 
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If staff has any questions, please contact Val Deleon via email at valentind@htgf.com or directly 

at 512-417-0985. 

 

Sincerely, 

 

HTG JACKSBORO, LLC, 

a Texas limited liability company  

 

 By: HTG JACKSBORO MEMBER, LLC, 

        a Florida limited liability company,  

      its managing member 

 

 

By:       

  Matthew Rieger, Manager 

mailto:valentind@htgf.com
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20042 

The Commons at St. 
Anthony’s 

Force Majeure Request 
 
 
 
 
 



 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on a request for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Application 20042 
The Commons at St. Anthony’s in Amarillo 
 

RECOMMENDED ACTION 
 

WHEREAS, an award of Competitive (9%) Housing Tax Credits in the amount of 
$1,500,000 to 20042 The Commons at St. Anthony’s (the Development) was approved by 
the Board in July 2020; 

WHEREAS, staff executed a Carryover Allocation Agreement with the Development 
Owner on October 21, 2020, that included a certification from the Development Owner 
that each building for which the allocation was made would be placed in service by 
December 31, 2022, and documentation for the 10% Test would be submitted by July 1, 
2021 (which was subsequently extend to September 30, 2021); 

WHEREAS, on July 19, 2021, the Department received a request to extend the placement 
in service deadline, and staff determined that an extension of the 10% Test deadline was 
appropriate; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the request meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the request for treatment of the Development under an application of the 
force majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
Multifamily Rules, and the 2021 Program Calendar applicable to the Development for the 
purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue a 2021 Carryover Agreement, with 
the extended 10% Test deadline of July 1, 2022 and the extended placement in service 
deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 



 

 
BACKGROUND 

 
An award of $1,500,000 in Competitive (9%) Housing Tax Credits to the Development was approved by 
the Board in July 2020.  The Development proposed the Adaptive Reuse of a historic structure for the 
New Construction of 124 Units for the Elderly population in Amarillo. Staff executed a Carryover 
Allocation Agreement with the Development Owner on October 21, 2020, that included a certification 
from the Development Owner that, in order to satisfy the requirements of §42 of the Internal Revenue 
Code, each building for which the allocation was made would be placed in service by December 31, 2022, 
and documentation for the 10% Test would be submitted by July 1, 2021 (which was subsequently 
extend to September 30, 2021).  On July 19, 2021, the Department received a request from the 
Development Owner to extend the placement in service deadline under the provisions of 10 TAC §11.6(5) 
related to Credits Returns Resulting from Force Majeure Events.   
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
Presidentially Declared Major Disasters  

Of the circumstances listed in the rule, the request indicates that force majeure might be triggered by 
two presidentially declared major disasters: the national emergency of the COVID-19 Pandemic and 
related disruptions, and the winter storms that hit Texas in February of 2021.  Per the request, these 
disasters have resulted in: 
 

Materials shortages and cost increases: per the request, unprecedented cost overruns, 
increases of materials and labor, and the decreased availability of contractors have 
seriously impacted the feasibility of the development. The Development has experienced 
significant cost overruns due to steeply rising material prices, snarled supply chains and 
staffing.  This includes but is not limited to materials such as PVC pipe, Copper, Tapered 
Insulation, Drywall, and Framing materials. The demand for these products continues 



 

while the labor force has been slowed or shut down at times which continues to drive the 
increased costs with no short-term relief in sight. 

 
As a historic preservation, The Commons at St. Anthony’s has had to rely on multi-agency 
communication to keep the design and development process moving forward. The 
pandemic caused response delays from both the Texas Historic Commission and National 
Park Service that impacted key dates within the construction document finalization which 
in turn extended the overall development timeline. 

 
Per the request, the Development Owner intends to apply to TDHCA for a direct loan under its current 
notice of funding availability for the National Housing Trust Funds. Since those funds cannot be used on 
developments that have begun construction, the Owner cannot begin construction until TDHCA makes 
these funds available later in 2021. 
 
The request includes letters from the general contractors explaining the difficulties they encountered 
trying to secure labor and materials.  Staff has determined that the Development Owner has provided 
sufficient evidence of “sudden and unforeseen circumstances outside the control of the Development 
Owner” as described in 10 TAC §11.6(5).  If the Board grants the request to consider this a force majeure 
event, the Development Owner’s return of $1,500,000 in credits and execution of a 2021 Carryover 
Allocation Agreement, will result in the new date of December 31, 2023, for the Development be placed 
in service, and documentation for the 10% Test would be submitted by July 1, 2022. For the purposes of 
the force majeure event, the 2021 Qualified Allocation Plan and Uniform Multifamily Rules will be 
applicable to the Development.   

If the Board denies the request regarding this force majeure event, the date by which the Development 
must be placed in service will remain as December 31, 2022. Because the Development Owner 
anticipates not meeting the placed in service deadline on December 31, 2022, the credits are expected 
to be returned. If the Development Owner returns the credits, the credits would first be made available 
in the subregion from which they were originally awarded, pursuant to 10 TAC §11.6(2), related to 
returned credits; in this case Region 1, Urban. There are no pending Applications on the waiting list from 
that subregion, so the credits would go to the statewide collapse and would contribute to the next 
award. 

Staff recommends the Board approve the 10% Test extension and the request for treatment of The 
Commons at St. Anthony’s under an application of the force majeure rule. 

 

  



 
 
 
 
 
 
 
 

 

 

 

Honorable Kent R. Hance 

KRS Housing, LLC 

July 19, 2021 
 
Ms. Marni Holloway 
Director of Multifamily Finance 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, TX 78701 
 
Re: The Commons at St. Anthony’s (TDHCA #20042), Amarillo, Potter County 
 
Dear Ms. Holloway, 
 
The Commons at St. Anthony’s (#20042) is a 2020 award of 9% Housing Tax Credits in Region 1 Urban. 
Pursuant to the QAP, the placement in service deadline is December 31, 2022. I am contacting you today 
to request an extension of the Placement in Service deadline under 10 TAC §11.6(5), Credit Returns 
Resulting from Force Majeure Events.  
 
Background Information: 
The Commons at St. Anthony’s is located in the City of Amarillo in Potter County, Texas which has been 
and is still directly impacted by the COVID pandemic and the Texas Winter Storms – both Presidentially 
declared disaster areas as Texas SEVERE WINTER STORMS (4586-DR-TX) and Texas COVID-19 PANDEMIC 
(DR-4485-TX.)   See attached Exhibit A.  
 
The Development has experienced “sudden and unforeseen circumstances” due to the ripple effect of 
the Presidentially declared disasters of the COVID-19 Pandemic and the Severe Winter Storms.  The 
result is unprecedented cost overruns, increases of materials, labor and the decreased availability of 
contractors which have seriously impacted the feasibility of the development.  The future progress of 
the Development will necessitate changes to the financing structure and require us to pursue measures 
to further reduce the gap in financing which have all had significant impacts on the original timeline for 
the Development.  The two disasters also impacted the timeline by the sheer simplicity of operating in a 
pandemic with social distancing mandates and comfort levels causing communication lags that would 
sometimes last for weeks. 
 
The most severe Force Majeure events directly impacting the Development are: 

- The Development has experienced significant cost overruns due to steeply rising material prices, 
snarled supply chains and staffing.  Please see letters from both the Prime General Contractor 
(Commonwealth Construction Corporation) and Main General Contractor (Kelly Wood 
Company.) See attached Exhibit B. 

- With the early trade engagement on the project, the construction team anticipated 7-8 weeks to 
commence construction after drawings were issued on April 9, 2021.  The project is currently 60 
days delayed from that anticipated schedule. See attached Exhibit C.  



 
 
 
 
 
 
 
 

 

 

 

Honorable Kent R. Hance 

KRS Housing, LLC 

- As a historic preservation, the Common’s at St. Anthony’s has had to rely on multi-agency 
communication to keep the design and development process moving forward.  As communicated 
to TDHCA staff early-on with the 10% Test Extension request (Exhibit D), the pandemic caused 
response delays from both the Texas Historic Commission and National Park Service that impacted 
key dates within the construction document finalization which in turn extended the overall 
development timeline. The historic nomination was initially expected to be heard by the Texas 
Historic Commission State Board of Review on May 16, 2020 but was delayed to September 12, 
2020 because of the early impact COVID-19 had on THC and NPS operations.  This was a costly 
delay of time – one that was out of our reasonable control and nothing that could have been 
reasonably anticipated. The compounding delay in the historic review process also impacted the 
preparation of detailed Part 2 & B rehabilitation plans to be submitted to the National Park Service 
and Texas Historical Commission for construction approval.   

- In order to save the project and refresh it into a financially viable Development, the Applicant 
will be pursuing funding under the TDHCA MFDL NOFA 2021-3 for National Housing Trust Fund 
dollars.  Before the Development can close with the investor and lender, the application for 
funding must be submitted with a good indication of award.   It is our understanding that award 
recommendations will be taken to the TDHCA Board no earlier than September 2nd, but most 
likely at the October board meeting.   

 
Layered on top of the unforeseen circumstances of the pandemic and severe weather are several 
additional issues that only added to the breaking-point in the overall timeline for the Development: 
- The property Seller is a neighborhood advisory association, a non-profit organization without staff 

that is run by its volunteer Board of Directors.  Day-to-day management of all matters related to 
the building had been handled on a voluntary basis by an agent for the Seller until early August 
2020 when its services were terminated by the Seller.  Then, the Seller’s Board of Directors 
changed membership.  The removal of the agent by the Seller was a decision made beyond the 
control of the Applicant and one in which the Applicant was not consulted. The change caused a 
significant delay in amending purchase agreements, getting City plat documents signed, getting 
National Park Service applications signed, and receiving access to the building.  The Owner was 
diligent in their communication and was finally able to get the required signatures, but this 
ownership change definitely caused a significant loss of days at a critical point in the development 
timeline.  See Exhibit E. 

- In conversations with City of Amarillo building and safety review it was determined that a 
portion of the adjacent surgical center would need to be removed to create more separation 
between buildings.  The surgical center is located on an adjacent tract.  The development 
applied for a variance for this requirement, but it was not granted. This change required 
replatting the site to add the City of Amarillo required strip as well as amending the original 
purchase contract to add this strip of land.  The decision to add the strip of land was completely 
unforeseen. 



 
 
 
 
 
 
 
 

 

 

 

Honorable Kent R. Hance 

KRS Housing, LLC 

- The timeline for the mold and asbestos abatement along with the demolition was confirmed to 
be longer than originally estimated.  Adding this increase in time to the 16-month construction 
timeline (that has always been the case) adds to the critical nature of this placement in service 
extension. 

- Multiple large projects – Amazon warehouse, Texas Tech renovations, etc. – are utilizing subs up 
from the surrounding area.  Even contractors from other parts of the state and even out-of-state 
have proven slow to respond due to high-demand.  When the project finally did get solid bids, 
there was a several month impact on the timeline. 
 

Request: 
While it was every intention for the Owner and Development to meet the placement in service deadline 
of December 31, 2022, we now can foresee that this is not possible due to the delays noted above. We 
request that the Owner be permitted to return the Tax Credits and that TDHCA reallocate the Tax 
Credits to the Owner in the current year in accordance with §11.6(5) of the QAP. The Owner and 
Development meet all of the requirements in Section 11.6(5) in that: 
 
1) The events that caused the delay (i.e. the pandemic, winter freeze, construction market supply 

and pricing turmoil that impacted design and development, agency approvals, site control, 
schedule of values, investor and lender closing and gap funding) occurred before issuance of 
8609s and were sudden, unforeseen circumstances outside the control of the Development 
Owner.  

2)  The delays were not caused by willful negligence or acts of Owner, any Affiliate, or any other 
Related Party. The Owner is experienced with a long history in the LIHTC program and the co-
developer partner Commonwealth Development and historic consultant MacRostie Historic 
Advisors LLC – both have extensive experience with historic renovation and construction.  The 
events causing the delay were unprecedented and all parties did their absolute maximum to 
problem solve and expedite the multiple unexpected hurdles. 

3) The Owner has provided evidence of the Force Majeure Events (See Exhibit A) and a more 
detailed explanation of the delays that were a result of the Force Majeure Event, see Exhibits B-
D.  

4) Though there was little that could be done to mitigate an unprecedented pandemic, a severe 
winter freeze or a construction market tumult, the Owner took all reasonable steps to minimize 
or mitigate any delays.  The Owner remained diligent with communication – pursuing a variety 
of alternative communication methods and contacts to alleviate each milestone delay. The 
Owner was also proactive in sharing their delays with TDHCA in the 10% extension submitted to 
TDHCA on March 22, 2022 (Exhibit D) and those delays have been compounded in the four short 
months since. 

5) The Force Majeure threatens to prevent the Owner from meeting the Place in Service 
requirements of the original allocation. 

6) The requested current year Carryover Agreement would allocate the same amount of Tax 
Credits as those that would be returned.  



 
 
 
 
 
 
 
 

 

 

 

Honorable Kent R. Hance 

KRS Housing, LLC 

7) The Development continues to be financially feasible with the concurrent Application for an 
award of National Housing Trust Fund dollars through the 2021-3 NOFA.  There has not been 
any insurance proceeds received related to the Force Majeure event. 

 
Therefore, we respectfully request approval of this Force Majeure request. If you have any questions or 
would like to discuss these items further, please do not hesitate to contact me directly at ??????. 
 
Sincerely, 
 

 
Representative of St. Anthony’s Amarillo Housing 20, LP 
The Honorable Kent Hance 
KRS Housing LLC, Managing Member 
khance@hslawmail.com 
 
 
Cc: Rene Ruiz (via email) 
 Alena Morgan (via email) 
 Dan Kroetz (via email) 
 Jennifer Hicks (via email) 
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Commonwealth Construction Corporation (CCC) 
PO Box 1658, Fond du Lac, WI 54936 | 24 South Brooke Street, Fond du Lac, WI 54935 
Phone: 920.922.8170 | Fax: 920.922.8171 
             

Common @ St Anthony- Amarillo, TX                                                                                           7/16/2021  
 
To whom it may concern: 

During the bidding process for the Commons @ St. Anthony, we ran into many challenges finding subs to 
bid our project. There are multiple large projects going on in the Amarillo area such as an Amazon Warehouse, 
Texas Tech Renovation, PAMEX and Hotel Renovations using subs up from not only the Amarillo area but the 
surrounding communities as well, including Lubbock, Clovis, Pampa.  The common response we got from further 
communities such as Oklahoma City and Dallas was  “there is more than enough work within a 30-mile radius, so 
there is no need to travel that far”. We even solicited the help of several local general contractors in hopes of 
gaining more interest from the local subcontractor pool, including Kelly Wood Construction, S&B Services and 
Straley Construction Consultants. We also turned to out-of-state subs such as Silgo Construction that specialize in 
Rehab projects and they were unable to entice their traveling contractors to bid this project due to their current 
workload.  

Once we did receive bids for the project, the price of materials had sky-rocketed and remain on the rise. 
This includes but is not limited to materials such as PVC pipe, Copper, Tapered Insulation, Drywall, and Framing 
materials. The demand for these products continues while the labor force has been slowed or shut down at times 
which continues to drive the increased costs with no short-term relief in sight. Below are some charts on costs.  
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1511 WOLFLIN               AMARILLO, TX  79109                (806) 379-9696                (806) 379-7101 FAX 

07/16/2021 

 

Ms. Marni Holloway 
Director of Multifamily Finance 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, TX 78701 
 
RE:  The Commons at St. Anthony’s (TDHCA #20042), Amarillo, Potter County 
 

Dear Ms. Holloway, 
 
I am writing to help illustrate how progress with the Commons at Saint Anthony project has been materially 
impeded this year.  

The winter storms of February 2021 have had a notable and lasting effect on construction in Amarillo.  Current 
projects in progress came to a halt and a considerable portion of the local construction workforce was needed to 
repair the extensive damages caused by this unprecedented event.  The labor shortage coupled with the inability to 
receive materials has affected local contractors exponentially on both current and upcoming projects.  

A significant amount of the Amarillo construction work force is currently tied up in several large projects; the scope 
of which do not typically occur simultaneously.  Some of those notable projects include a $90M Texas Tech School of 
Veterinary Medicine, the final eighteen schools of a $104M AISD bond election, construction of several new school 
campuses from a $197M bond election in Canyon (19 miles away), and a new 1 million square-foot distribution 
center for Amazon. Additionally, there is also a new $54M district courthouse as well as a $20M renovation a 
historic building into a hotel currently being constructed within a mile of the project site.  

According to the June 2021 Amarillo economic report, most local businesses still report trouble finding employees. A 
distance of 260 miles to the nearest major metropolitan area makes recruitment of new tradesmen into the 
workforce difficult.   The local Unemployment Rate has dropped to 3.9% and reflects the tightness of the job market 
and shortage of job applicants.  

We have incurred increasing shortages and witnessed substantial price inflation of common construction materials 
this year. We are hopeful that this will subside and have already seen the retraction of lumber prices beginning to 
occur.  

Due to the conditions stated above, many subcontractors have been unable to provide competitive pricing for the 
Commons at Saint Anthony project. We took the steps of soliciting bids from outside of the Amarillo trade area to 
help mitigate the labor shortage issue, however the travel distance reduced interest and increased costs for those 
who did provide pricing.  

We are hopeful that the additional time will permit these factors to come in line and allow this project to be come 
into fruition as a benefit to our community. Please do not hesitate to contact me if you have any questions or need 
anything further. 

Respectfully, 

 

 
Casey O. Wood 
President 

Jennifer Hicks
Text Box
EXHIBIT B



ID Task

Mode

Task Name Duration Start Finish Predecessors Resource Names

1 Commons At St. Anthonys 427 days Mon 11/1/21 Tue 6/20/23
2 Site Mobilization 35 days Mon 11/1/21 Fri 12/17/21
3 Clear and Grub Site 5 days Mon 11/1/21 Fri 11/5/21
4 Stake Site 4 days Wed 11/3/21 Mon 11/8/21 3FS-3 days
5 Silt Fence /Tracking Pads 7 days Thu 11/4/21 Fri 11/12/21 3FS-2 days
6 Site Trailer 3 days Tue 11/9/21 Thu 11/11/21 4
7 Site Utilities 20 days Tue 11/9/21 Mon 12/6/21 4
8 Site temp fence 4 days Mon 11/15/21 Thu 11/18/21 5
9 Separation Fence 15 days Mon 11/15/21 Fri 12/3/21 5,8SS
10 Demo:asphalt,concrete,CMU,stairs 10 days Mon 12/6/21 Fri 12/17/21 9
11 Exterior  Building Work 215 days Mon 2/21/22 Fri 12/16/22
12 Roof Demolition 20 days Mon 2/21/22 Fri 3/18/22 8,18FS-40 days
13  Roof 30 days Mon 3/14/22 Fri 4/22/22 12FS-5 days
14 Windows 20 days Mon 4/25/22 Fri 5/20/22 13
15 Exterior Facades 150 days Mon 5/23/22 Fri 12/16/22 14
16 Interior Renovation 363 days Mon 11/29/21 Wed 4/19/23
17 General 265 days Mon 11/29/21 Fri 12/2/22
18 Hazard Abatement 100 days Mon 11/29/21 Fri 4/15/22 9FS-5 days
19 Interior Demolition 80 days Mon 3/7/22 Fri 6/24/22 18FS-30 days
20 Interior Rough Carpentry 60 days Mon 6/27/22 Fri 9/16/22 19
21 Elevator installation 55 days Mon 9/19/22 Fri 12/2/22 20
22 Level 5 and Penthouse 70 days Tue 9/6/22 Mon 12/12/22
23 Framing 10 days Tue 9/6/22 Mon 9/19/22 19,20FS-9 days
24 MEP Rough In 20 days Tue 9/20/22 Mon 10/17/22 13,20FS-30 days,23
25 FP Rough In 7 days Tue 10/4/22 Wed 10/12/22 24FS-10 days
26 Insulation 5 days Tue 10/18/22 Mon 10/24/22 24,25
27 Sheetrock 15 days Tue 10/25/22 Mon 11/14/22 26
28 Texture/Paint 20 days Tue 11/15/22 Mon 12/12/22 27FS-5 days,29FS-3 days
29 Underlayment and level floors 8 days Tue 11/8/22 Thu 11/17/22 27FS-5 days
30 Finishes Level 5 50 days Fri 12/16/22 Thu 2/23/23
31 Install Flooring (20 day cure Gypcrete)12 days Fri 12/16/22 Mon 1/2/23 29FS+20 days
32 Install Cabinets and Tops / Range Hoods7 days Tue 1/3/23 Wed 1/11/23 31
33 Trim and Doors 7 days Tue 1/10/23 Wed 1/18/23 28,32FS-2 days

J J A

Half 1, 2021 Half 2, 2021
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ID Task

Mode

Task Name Duration Start Finish Predecessors Resource Names

34 MEP/FP Trim 5 days Thu 1/19/23 Wed 1/25/23 32,33
35 Appliances 2 days Tue 1/24/23 Wed 1/25/23 34FF
36 Carpet/Shelving/Mirrors 11 days Thu 1/26/23 Thu 2/9/23 34
37 Life Safety Test/ Clean Units 5 days Thu 1/26/23 Wed 2/1/23 34
38 CCC Punch /Complete 5 days Fri 2/10/23 Thu 2/16/23 36
39 M&A Punch /Complete 5 days Fri 2/17/23 Thu 2/23/23 38
40 Level 4 70 days Tue 9/20/22 Mon 12/26/22
41 Framing 10 days Tue 9/20/22 Mon 10/3/22 23
42 MEP Rough In 20 days Tue 10/4/22 Mon 10/31/22 41
43 FP Rough In 7 days Tue 10/18/22 Wed 10/26/22 42FS-10 days
44 Insulation 5 days Tue 11/1/22 Mon 11/7/22 42,43
45 Sheetrock 15 days Tue 11/8/22 Mon 11/28/22 44
46 Texture/Paint 20 days Tue 11/29/22 Mon 12/26/22 45FS-5 days,47FS-3 days
47 Underlayment and level floors 8 days Tue 11/22/22 Thu 12/1/22 45FS-5 days
48 Finishes Level 4 49 days Fri 12/30/22 Wed 3/8/23
49 Install Flooring (20 day cure Gypcrete)12 days Fri 12/30/22 Mon 1/16/23 47FS+20 days
50 Install Cabinets and Tops 7 days Tue 1/17/23 Wed 1/25/23 49
51 Trim and Doors 7 days Tue 1/24/23 Wed 2/1/23 46,50FS-2 days
52 MEP/FP Trim 5 days Thu 2/2/23 Wed 2/8/23 50,51
53 Appliances 2 days Tue 2/7/23 Wed 2/8/23 52FF
54 Carpet/Shelving/Mirrors 11 days Thu 2/9/23 Thu 2/23/23 52
55 Life Safety Test/ Clean Units 5 days Thu 2/9/23 Wed 2/15/23 52
56 CCC Punch /Complete 5 days Fri 2/24/23 Thu 3/2/23 54
57 M&A Punch /Complete 4 days Fri 3/3/23 Wed 3/8/23 56
58 LVL 5 corridor 52 days Tue 10/18/22 Wed 12/28/22
59 MEP Rough In 5 days Tue 10/18/22 Mon 10/24/22 24
60 FP Rough In 5 days Fri 10/21/22 Thu 10/27/22 59FS-2 days
61 Insulation 2 days Fri 10/28/22 Mon 10/31/22 59,60
62 Sheetrock 10 days Tue 11/1/22 Mon 11/14/22 61
63 Texture/Paint 10 days Tue 11/15/22 Mon 11/28/22 62
64 ACT Ceilings 7 days Tue 11/29/22 Wed 12/7/22 63
65 Flooring 7 days Thu 12/8/22 Fri 12/16/22 64
66 CCC Punch /Complete 4 days Mon 12/19/22 Thu 12/22/22 65

J J A

Half 1, 2021 Half 2, 2021

Page 2



ID Task

Mode

Task Name Duration Start Finish Predecessors Resource Names

67 M&A Punch /Complete 4 days Fri 12/23/22 Wed 12/28/22 66
68 Level 3 70 days Tue 10/4/22 Mon 1/9/23
69 Framing 10 days Tue 10/4/22 Mon 10/17/22 41
70 MEP Rough In 20 days Tue 10/18/22 Mon 11/14/22 69
71 FP Rough In 7 days Tue 11/1/22 Wed 11/9/22 70FS-10 days
72 Insulation 5 days Tue 11/15/22 Mon 11/21/22 70,71
73 Sheetrock 15 days Tue 11/22/22 Mon 12/12/22 72
74 Texture/Paint 20 days Tue 12/13/22 Mon 1/9/23 73FS-5 days,75FS-3 days
75 Underlayment and level floors 8 days Tue 12/6/22 Thu 12/15/22 73FS-5 days
76 Finishes Level 3 49 days Fri 1/13/23 Wed 3/22/23
77 Install Flooring (20 day cure Gypcrete)12 days Fri 1/13/23 Mon 1/30/23 75FS+20 days
78 Install Cabinets and Tops 7 days Tue 1/31/23 Wed 2/8/23 77
79 Trim and Doors 7 days Tue 2/7/23 Wed 2/15/23 74,78FS-2 days
80 MEP/FP Trim 5 days Thu 2/16/23 Wed 2/22/23 78,79
81 Appliances 2 days Tue 2/21/23 Wed 2/22/23 80FF
82 Carpet/Shelving/Mirrors 11 days Thu 2/23/23 Thu 3/9/23 80
83 Life Safety Test/ Clean Units 5 days Thu 2/23/23 Wed 3/1/23 80
84 CCC Punch /Complete 5 days Fri 3/10/23 Thu 3/16/23 82
85 M&A Punch /Complete 4 days Fri 3/17/23 Wed 3/22/23 84
86 LVL 4 corridor 52 days Tue 11/1/22 Wed 1/11/23
87 MEP Rough In 5 days Tue 11/1/22 Mon 11/7/22 42
88 FP Rough In 5 days Fri 11/4/22 Thu 11/10/22 87FS-2 days
89 Insulation 2 days Fri 11/11/22 Mon 11/14/22 87,88
90 Sheetrock 10 days Tue 11/15/22 Mon 11/28/22 89
91 Texture/Paint 10 days Tue 11/29/22 Mon 12/12/22 90
92 ACT Ceilings 7 days Tue 12/13/22 Wed 12/21/22 91
93 Flooring 7 days Thu 12/22/22 Fri 12/30/22 92
94 CCC Punch /Complete 4 days Mon 1/2/23 Thu 1/5/23 93
95 M&A Punch /Complete 4 days Fri 1/6/23 Wed 1/11/23 94
96 Level 2 70 days Tue 10/18/22 Mon 1/23/23
97 Framing 10 days Tue 10/18/22 Mon 10/31/22 69
98 MEP Rough In 20 days Tue 11/1/22 Mon 11/28/22 97
99 FP Rough In 7 days Tue 11/15/22 Wed 11/23/22 98FS-10 days

J J A

Half 1, 2021 Half 2, 2021
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ID Task

Mode

Task Name Duration Start Finish Predecessors Resource Names

100 Insulation 5 days Tue 11/29/22 Mon 12/5/22 98,99
101 Sheetrock 15 days Tue 12/6/22 Mon 12/26/22 100
102 Texture/Paint 20 days Tue 12/27/22 Mon 1/23/23 101FS-5 days,103FS-3 days
103 Underlayment and level floors 8 days Tue 12/20/22 Thu 12/29/22 101FS-5 days
104 Finishes Level 2 49 days Fri 1/27/23 Wed 4/5/23
105 Install Flooring (20 day cure Gypcrete)12 days Fri 1/27/23 Mon 2/13/23 103FS+20 days
106 Install Cabinets and Tops 7 days Tue 2/14/23 Wed 2/22/23 105
107 Trim and Doors 7 days Tue 2/21/23 Wed 3/1/23 102,106FS-2 days
108 MEP/FP Trim 5 days Thu 3/2/23 Wed 3/8/23 106,107
109 Appliances 11 days Wed 2/22/23 Wed 3/8/23 108FF
110 Carpet/Shelving/Mirrors 11 days Thu 3/9/23 Thu 3/23/23 108
111 Life Safety Test/ Clean Units 5 days Thu 3/9/23 Wed 3/15/23 108
112 CCC Punch /Complete 5 days Fri 3/24/23 Thu 3/30/23 110
113 M&A Punch /Complete 4 days Fri 3/31/23 Wed 4/5/23 112
114 LVL 3 corridor 52 days Tue 11/15/22 Wed 1/25/23
115 MEP Rough In 5 days Tue 11/15/22 Mon 11/21/22 70
116 FP Rough In 5 days Fri 11/18/22 Thu 11/24/22 115FS-2 days
117 Insulation 2 days Fri 11/25/22 Mon 11/28/22 115,116
118 Sheetrock 10 days Tue 11/29/22 Mon 12/12/22 117
119 Texture/Paint 10 days Tue 12/13/22 Mon 12/26/22 118
120 ACT Ceilings 7 days Tue 12/27/22 Wed 1/4/23 119
121 Flooring 7 days Thu 1/5/23 Fri 1/13/23 120
122 CCC Punch /Complete 4 days Mon 1/16/23 Thu 1/19/23 121
123 M&A Punch /Complete 4 days Fri 1/20/23 Wed 1/25/23 122
124 Level 1 70 days Tue 11/1/22 Mon 2/6/23
125 Framing 10 days Tue 11/1/22 Mon 11/14/22 97
126 MEP Rough In 20 days Tue 11/15/22 Mon 12/12/22 125
127 FP Rough In 7 days Tue 11/29/22 Wed 12/7/22 126FS-10 days
128 Insulation 5 days Tue 12/13/22 Mon 12/19/22 126,127
129 Sheetrock 15 days Tue 12/20/22 Mon 1/9/23 128
130 Texture/Paint 20 days Tue 1/10/23 Mon 2/6/23 129FS-5 days,131FS-3 days
131 Underlayment and level floors 8 days Tue 1/3/23 Thu 1/12/23 129FS-5 days
132 Finishes Level 1 49 days Fri 2/10/23 Wed 4/19/23

J J A

Half 1, 2021 Half 2, 2021
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ID Task

Mode

Task Name Duration Start Finish Predecessors Resource Names

133 Install Flooring - LVP 12 days Fri 2/10/23 Mon 2/27/23 131FS+20 days
134 Install Cabinets and Tops 7 days Tue 2/28/23 Wed 3/8/23 133
135 Trim and Doors 7 days Tue 3/7/23 Wed 3/15/23 130,134FS-2 days
136 MEP/FP Trim 5 days Thu 3/16/23 Wed 3/22/23 134,135
137 Appliances 11 days Wed 3/8/23 Wed 3/22/23 136FF
138 Carpet/Shelving/Mirrors 11 days Thu 3/23/23 Thu 4/6/23 136
139 Life Safety Test/ Clean Units 5 days Thu 3/23/23 Wed 3/29/23 136
140 CCC Punch /Complete 5 days Fri 4/7/23 Thu 4/13/23 138
141 M&A Punch /Complete 4 days Fri 4/14/23 Wed 4/19/23 140
142 LVL 2 corridor 52 days Tue 11/29/22 Wed 2/8/23
143 MEP Rough In 5 days Tue 11/29/22 Mon 12/5/22 98
144 FP Rough In 5 days Fri 12/2/22 Thu 12/8/22 143FS-2 days
145 Insulation 2 days Fri 12/9/22 Mon 12/12/22 143,144
146 Sheetrock 10 days Tue 12/13/22 Mon 12/26/22 145
147 Texture/Paint 10 days Tue 12/27/22 Mon 1/9/23 146
148 ACT Ceilings 7 days Tue 1/10/23 Wed 1/18/23 147
149 Flooring 7 days Thu 1/19/23 Fri 1/27/23 148
150 CCC Punch /Complete 4 days Mon 1/30/23 Thu 2/2/23 149
151 M&A Punch /Complete 4 days Fri 2/3/23 Wed 2/8/23 150
152 LVL 1 corridor 52 days Tue 12/13/22 Wed 2/22/23
153 MEP Rough In 5 days Tue 12/13/22 Mon 12/19/22 126
154 FP Rough In 5 days Fri 12/16/22 Thu 12/22/22 153FS-2 days
155 Insulation 2 days Fri 12/23/22 Mon 12/26/22 153,154
156 Sheetrock 10 days Tue 12/27/22 Mon 1/9/23 155
157 Texture/Paint 10 days Tue 1/10/23 Mon 1/23/23 156
158 ACT Ceilings 7 days Tue 1/24/23 Wed 2/1/23 157
159 Flooring 7 days Thu 2/2/23 Fri 2/10/23 158
160 CCC Punch /Complete 4 days Mon 2/13/23 Thu 2/16/23 159
161 M&A Punch /Complete 4 days Fri 2/17/23 Wed 2/22/23 160
162 Site Work 115 days Mon 12/19/22 Fri 5/26/23
163 Site Concrete 50 days Mon 12/19/22 Fri 2/24/23 2,11
164 Final Grade Asphalt Prep 40 days Mon 1/30/23 Fri 3/24/23 163FS-20 days
165 Asphalt and Street Repair 35 days Mon 3/13/23 Fri 4/28/23 164FS-10 days

J J A

Half 1, 2021 Half 2, 2021
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Task Name Duration Start Finish Predecessors Resource Names

166 Striping /Signage 4 days Thu 4/27/23 Tue 5/2/23 165FF+2 days
167 Landscaping 55 days Mon 2/27/23 Fri 5/12/23 163
168 Asphalt Blue Top 1 day Mon 5/1/23 Mon 5/1/23 165
169 CCC Punch /Complete 5 days Mon 5/15/23 Fri 5/19/23 167
170 M&A Punch /Complete 5 days Mon 5/22/23 Fri 5/26/23 169
171

172 Final inspections 15 days Thu 4/20/23 Wed 5/10/23 16
173 Fire Safety System Inspection 10 days Thu 4/20/23 Wed 5/3/23 16
174 TCO 1 day Thu 5/11/23 Thu 5/11/23 172,173
175 CO 2 days Mon 5/29/23 Tue 5/30/23 162,174
176 Tennant Move ins 15 days Wed 5/31/23 Tue 6/20/23 175

J J A

Half 1, 2021 Half 2, 2021
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Exhibit E 

Delays caused by Neighborhood Association terminating management agent relationship and relying on 
a voluntary board of directors: 

 

February 18, 2021 Revised Plat application submitted to Neighborhood Association for review and 
signature 

 

March 10, 2021 The NPS Part 2 Application and the THC Part B Tax Credit Rehab Application sent 
to neighborhood association for signature with a return Fed-Ex envelope. 

 

March 15, 2021 After an on-site meeting with Commonwealth Development, the neighborhood 
association had agreed to the location of the new lot line 

 

March 16, 2021 The neighborhood association said they were seeking legal representation 

 

March 23, 2021 Another email based on conversations to get the plat app and the Part B apps 
signed. 

 

April 6, 2021 Confirmation that the applications were signed by the neighborhood. 

 

45-DELAY to the Development Timeline 

 

Jennifer Hicks
Text Box
EXHIBIT E



1

jennifer@truecasa.net

From: Craig Alter <c.alter@commonwealthco.net>
Sent: Tuesday, March 16, 2021 9:44 AM
To: Kent Hance
Cc: Jack P. Driskill; jennifer@truecasa.net; Alexandro Contreras; Darlene Metz; Dan Kroetz; 

Kevin Sturgeon
Subject: FW: St. Anthony's Revised Subdivision Plat
Attachments: image015.jpg

Kent: 
I simply want to bring these issues to your attention so you are aware. 
 
The revised subdivision plat application to move the lot lines as we have discussed with the neighborhood association 
cannot be filed without including a NHAA representative signature or the NHAA approval to allow the surveyor to act as 
agent.  The subdivision application was delivered to NHAA by the surveyor a couple of weeks ago and has not been 
returned.  Per the message below, NHAA is waiting to have legal representation before signing the application or giving 
the surveyor authority to submit it. 
 
I had also sent the National Park Service Part 2 Rehabilitation Application and the Texas Historical Commission Part B Tax 
Credit Rehabilitation Application to Mildred on March 10, 2021 for her signature with a return FedEx envelope.  She has 
not returned the documents, my email, or phone call.  Perhaps the NHAA is also waiting to execute these until they have 
legal counsel. 
 
Craig 
 
Craig B. Alter 
Vice President of Development | The Commonwealth Companies 

--------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------
--------------------------- 
11612 Bee Caves Road, bldg. 2, suite 152, Austin, tx 78738   
Direct:  512-956-5432  
Cell:  512-563-3225 
c.alter@commonwealthco.net 
www.commonwealthco.net  
Follow us on Facebook or on Twitter  

 
 

We open doors to opportunity. 
 
 
THIS E-MAIL AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION.  THIS E-MAIL IS INTENDED SOLEY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH 
IT IS ADDRESSED.  IF YOU ARE NOT THE INTENDED RECIPENT OF THIS E-MAIL, YOU ARE HEREBY NOTIFIED THAT ANY COPYING, DISTRIBUTION, DISSEMINATION OR ACTION TAKEN IN 
RELATION TO THE C0NTENTS OF THIS E-MAIL AND ANY OF ITS ATTACHMENTS IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL.  IF YOU HAVE RECEIVED THIS E-MAIL IN ERROR, PLEASE 
NOTIFY THE SENDER IMMEDIATELY AND PERMANENTLY DELETE THE ORIGINAL E-MAIL AND DESTROY ANY COPIES OR PRINTOUTS OF THIS E-MAIL, AS WELL AS ANY ATTACHMENTS. 
 

 Please consider the environment before printing this email. Thank you. 
 

From: Jay Parker <jparker.nhaa@gmail.com>  
Sent: Tuesday, March 16, 2021 9:24 AM 
To: Craig Alter <c.alter@commonwealthco.net> 
Cc: ken McEntire <kmcentire@beyondmapping.com>; Melodie N. Graves <mgraves24@actx.edu>; Mildred Darton 
<mjcornish@att.net>; Ben Marshall <b.marshall@madesigninc.net>; Brian Redig <b.redig@madesigninc.net>; 
jennifer@truecasa.net; Kevin Sturgeon <k.sturgeon@commonwealthco.net>; Alexandro Contreras 
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<AContreras@hslawmail.com> 
Subject: Re: St. Anthony's Revised Subdivision Plat 
 
We are a day or two away from acquiring legal representation regarding this project. Please hold on completing your 
submission until our attorney review is complete. 
 
Respectfully, 
 
J. Parker 
 
On Mon, Mar 15, 2021, 6:29 PM Craig Alter <c.alter@commonwealthco.net> wrote: 

Ken: 

Please proceed with filing the subdivision replat application.  Ben Marshall met with NHAA representative Jay Parker on 
site to review the lot line relocation.  It is our understanding, Mr. Parker understood and accepted the lot line revision 
as proposed. 

  

Thank you, 

Craig 

  

Craig B. Alter 

Vice President of Development | The Commonwealth Companies 

----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------- 

11612 Bee Caves Road, bldg. 2, suite 152, Austin, tx 78738   

Direct:  512-956-5432  

Cell:  512-563-3225 

c.alter@commonwealthco.net 

www.commonwealthco.net  

Follow us on Facebook or on Twitter  
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We open doors to opportunity. 

  

  

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted.  
Verify that the link points to the correct file and location.
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THIS E-MAIL AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION.  THIS E-MAIL IS INTENDED SOLEY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO 
WHICH IT IS ADDRESSED.  IF YOU ARE NOT THE INTENDED RECIPENT OF THIS E-MAIL, YOU ARE HEREBY NOTIFIED THAT ANY COPYING, DISTRIBUTION, DISSEMINATION OR ACTION TAKEN IN 
RELATION TO THE C0NTENTS OF THIS E-MAIL AND ANY OF ITS ATTACHMENTS IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL.  IF YOU HAVE RECEIVED THIS E-MAIL IN ERROR, PLEASE 
NOTIFY THE SENDER IMMEDIATELY AND PERMANENTLY DELETE THE ORIGINAL E-MAIL AND DESTROY ANY COPIES OR PRINTOUTS OF THIS E-MAIL, AS WELL AS ANY ATTACHMENTS. 

  

 Please consider the environment before printing this email. Thank you. 

  

From: ken McEntire <kmcentire@beyondmapping.com>  
Sent: Monday, February 22, 2021 5:15 PM 
To: Craig Alter <c.alter@commonwealthco.net> 
Subject: Re: St. Anthony's Revised Subdivision Plat 

  

Sounds good. 

  

Thanks for the update 
 

  

  

Ken McEntire, RPLS 

Director of Survey Division 

  

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted. Verify that the link points to the correct file and location.

 

3501 South Georgia Street, Suite A 

Amarillo, Texas, 79109 

(806) 467-3777 

Firm #10194246 

  

  

On Mon, Feb 22, 2021 at 4:54 PM Craig Alter <c.alter@commonwealthco.net> wrote: 
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Ken, 

We are planning to discuss the plat with the NHAA representatives this week and then can provide direction on filing 
the revised plat. 

  

Please contact me should you have any questions. 

Thanks, 

Craig 

  

Craig B. Alter 

Vice President of Development | The Commonwealth Companies 

----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------- 

11612 Bee Caves Road, bldg. 2, suite 152, Austin, tx 78738   

Direct:  512-956-5432  

Cell:  512-563-3225 

c.alter@commonwealthco.net 

www.commonwealthco.net  

Follow us on Facebook or on Twitter  
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We open doors to opportunity. 

  

  

THIS E-MAIL AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION.  THIS E-MAIL IS INTENDED SOLEY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO 
WHICH IT IS ADDRESSED.  IF YOU ARE NOT THE INTENDED RECIPENT OF THIS E-MAIL, YOU ARE HEREBY NOTIFIED THAT ANY COPYING, DISTRIBUTION, DISSEMINATION OR ACTION TAKEN 
IN RELATION TO THE C0NTENTS OF THIS E-MAIL AND ANY OF ITS ATTACHMENTS IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL.  IF YOU HAVE RECEIVED THIS E-MAIL IN ERROR, 
PLEASE NOTIFY THE SENDER IMMEDIATELY AND PERMANENTLY DELETE THE ORIGINAL E-MAIL AND DESTROY ANY COPIES OR PRINTOUTS OF THIS E-MAIL, AS WELL AS ANY 
ATTACHMENTS. 

  

 Please consider the environment before printing this email. Thank you. 

  

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted.  
Verify that the link points to the correct file and location.
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From: ken McEntire <kmcentire@beyondmapping.com>  
Sent: Monday, February 22, 2021 1:39 PM 
To: Craig Alter <c.alter@commonwealthco.net> 
Cc: Brian Redig <b.redig@madesigninc.net>; Ben Marshall <b.marshall@madesigninc.net>; Kevin Sturgeon 
<k.sturgeon@commonwealthco.net>; Darlene Metz <d.metz@commonwealthco.net>; Kent Hance 
<khance@hslawmail.com>; Alexandro Contreras <AContreras@hslawmail.com>; Jerri Glover 
<jerri.glover@gmail.com>; Mildred Darton <mjcornish@att.net>; mgraves24@actx.edu 
Subject: Re: St. Anthony's Revised Subdivision Plat 

  

I have corrected the application.  Do we have an update on the review of the preliminary plat?  Does it appear that the 
revised boundary is where you are wanting it?  Also, what is the status of the application?  
 

  

  

Ken McEntire, RPLS 

Director of Survey Division 

  

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted. Verify that the link points to the correct file and location.

 

3501 South Georgia Street, Suite A 

Amarillo, Texas, 79109 

(806) 467-3777 

Firm #10194246 

  

  

On Thu, Feb 18, 2021 at 9:35 AM Craig Alter <c.alter@commonwealthco.net> wrote: 

Ken: 

St. Anthony’s Legacy & Redevelopment Corp. is no longer agent for NHAA and should be removed from the 
subdivision application. 

  

Thanks, 
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Craig 

  

Craig B. Alter 

Vice President of Development | The Commonwealth Companies 

----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------- 

11612 Bee Caves Road, bldg. 2, suite 152, Austin, tx 78738   

Direct:  512-956-5432  

Cell:  512-563-3225 

c.alter@commonwealthco.net 

www.commonwealthco.net  

Follow us on Facebook or on Twitter  
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We open doors to opportunity. 

  

  

THIS E-MAIL AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION.  THIS E-MAIL IS INTENDED SOLEY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO 
WHICH IT IS ADDRESSED.  IF YOU ARE NOT THE INTENDED RECIPENT OF THIS E-MAIL, YOU ARE HEREBY NOTIFIED THAT ANY COPYING, DISTRIBUTION, DISSEMINATION OR ACTION 
TAKEN IN RELATION TO THE C0NTENTS OF THIS E-MAIL AND ANY OF ITS ATTACHMENTS IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL.  IF YOU HAVE RECEIVED THIS E-MAIL IN 
ERROR, PLEASE NOTIFY THE SENDER IMMEDIATELY AND PERMANENTLY DELETE THE ORIGINAL E-MAIL AND DESTROY ANY COPIES OR PRINTOUTS OF THIS E-MAIL, AS WELL AS ANY 
ATTACHMENTS. 

  

 Please consider the environment before printing this email. Thank you. 

  

From: ken McEntire <kmcentire@beyondmapping.com>  
Sent: Thursday, February 18, 2021 9:29 AM 
To: Craig Alter <c.alter@commonwealthco.net> 
Cc: Brian Redig <b.redig@madesigninc.net>; Ben Marshall <b.marshall@madesigninc.net>; Kevin Sturgeon 
<k.sturgeon@commonwealthco.net>; Darlene Metz <d.metz@commonwealthco.net>; Kent Hance 
<khance@hslawmail.com>; Alexandro Contreras <AContreras@hslawmail.com>; Jerri Glover 
<jerri.glover@gmail.com>; Mildred Darton <mjcornish@att.net> 
Subject: Re: St. Anthony's Revised Subdivision Plat 

  

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted.  
Verify that the link points to the correct file and location.
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See attached recorded plat, preliminary plat and the revised survey with background to verify the location of the new 
boundary lines as well as the plat application. 

  

Thanks, 

  

Ken McEntire, RPLS 

Director of Survey Division 

  

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted. Verify that the link points to the correct file and location.

 

3501 South Georgia Street, Suite A 

Amarillo, Texas, 79109 

(806) 467-3777 

Firm #10194246 

  

  

On Wed, Feb 17, 2021 at 6:08 PM Craig Alter <c.alter@commonwealthco.net> wrote: 

Ken: 

In response to your ownership question, the property is still owned by NHAA.  The recently elected President is Jerri 
Glover (email above) and the past President, now Vice President, is Mildred Darton.  Please send the plat application 
to them for review and signature.  Please also send all of us an exhibit showing the approved subdivision lot line 
compared to the revised lot line location. 

  

Jerri and Mildred, I would be happy to discuss the revised subdivision plat with you at your convenience.  The 
revised subdivision plat is needed in response to the Amarillo City development rules. 

  

Thank you. 

Craig 



8

  

  

Craig B. Alter 

Vice President of Development | The Commonwealth Companies 

----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------- 

11612 Bee Caves Road, bldg. 2, suite 152, Austin, tx 78738   

Direct:  512-956-5432  

Cell:  512-563-3225 

c.alter@commonwealthco.net 

www.commonwealthco.net  

Follow us on Facebook or on Twitter  
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We open doors to opportunity. 

  

  

THIS E-MAIL AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION.  THIS E-MAIL IS INTENDED SOLEY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO 
WHICH IT IS ADDRESSED.  IF YOU ARE NOT THE INTENDED RECIPENT OF THIS E-MAIL, YOU ARE HEREBY NOTIFIED THAT ANY COPYING, DISTRIBUTION, DISSEMINATION OR ACTION 
TAKEN IN RELATION TO THE C0NTENTS OF THIS E-MAIL AND ANY OF ITS ATTACHMENTS IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL.  IF YOU HAVE RECEIVED THIS E-MAIL IN 
ERROR, PLEASE NOTIFY THE SENDER IMMEDIATELY AND PERMANENTLY DELETE THE ORIGINAL E-MAIL AND DESTROY ANY COPIES OR PRINTOUTS OF THIS E-MAIL, AS WELL AS ANY 
ATTACHMENTS. 

  

 Please consider the environment before printing this email. Thank you. 

  

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted.  
Verify that the link points to the correct file and location.
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jennifer@truecasa.net

From: Craig Alter <c.alter@commonwealthco.net>
Sent: Tuesday, March 23, 2021 2:53 PM
To: j.peterson2426@gmail.com
Cc: Kent Hance; jennifer@truecasa.net
Subject: FW: St. Anthony's Application Documents
Attachments: OwnerPart2SubmittalAuthorForMD_3-10-21.pdf; OwnerPart2SubmittalAuthor_

3-4-21.pdf; PartBDescriptionOfRehabTHC_3-4-21.pdf; Part2DescriptionOfRehabNPS,v2_
3-3-21.pdf; ReplatApplication,NoSig.pdf; ExistingProposedLotLineExhibit_2-25-21.pdf

Joseph: 
 
Thank you for your call today.  Below is my follow-up email to Melodie stating Mildred agreed to execute or get the 
documents executed.  I’ll also forward to you my email to Mildred. 
 
Attached are the letters addressed to Melodie and Mildred with requested Owner’s signature place at the bottom 
acknowledging no objection to us submitting the rehabilitation construction plans to the National Park Service (NPS) for 
approval.  The Texas Historical Commission (THC) Part B and the NPS Part 2 applications for rehabilitation are 
attached.  The Owner representative should sign the THC Part B form on page 2 below my signature.  I request the 
executed letter and THC Part B form be returned to me.  Please use blue ink when signing the documents. 
 
Also attached are the subdivision plat application which needs the Owner printed name and signature on page 5 and the 
exhibit showing the original and revised subdivision plat lines (original is the red line and revised is the heavy black 
dashed line).  Please have this executed and returned to me in the same envelope as above. 
 
Please contact me should you have any questions about these documents. 
 
Thank you for your assistance. 
Craig 
 
Craig B. Alter 
Vice President of Development | The Commonwealth Companies 

--------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------
--------------------------- 
11612 Bee Caves Road, bldg. 2, suite 152, Austin, tx 78738   
Direct:  512-956-5432  
Cell:  512-563-3225 
c.alter@commonwealthco.net 
www.commonwealthco.net  
Follow us on Facebook or on Twitter  

 
 

We open doors to opportunity. 
 
 
THIS E-MAIL AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION.  THIS E-MAIL IS INTENDED SOLEY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH 
IT IS ADDRESSED.  IF YOU ARE NOT THE INTENDED RECIPENT OF THIS E-MAIL, YOU ARE HEREBY NOTIFIED THAT ANY COPYING, DISTRIBUTION, DISSEMINATION OR ACTION TAKEN IN 
RELATION TO THE C0NTENTS OF THIS E-MAIL AND ANY OF ITS ATTACHMENTS IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL.  IF YOU HAVE RECEIVED THIS E-MAIL IN ERROR, PLEASE 
NOTIFY THE SENDER IMMEDIATELY AND PERMANENTLY DELETE THE ORIGINAL E-MAIL AND DESTROY ANY COPIES OR PRINTOUTS OF THIS E-MAIL, AS WELL AS ANY ATTACHMENTS. 
 

 Please consider the environment before printing this email. Thank you. 
 

From: Craig Alter <c.alter@commonwealthco.net>  
Sent: Wednesday, March 10, 2021 5:26 PM 
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To: Melodie N. Graves <mgraves24@actx.edu> 
Cc: Mildred Darton <mjcornish@att.net> 
Subject: St. Anthony's Application Documents 
 
Melodie: 
You may disregard my previous emails requesting that you execute documents related to National Park Service and 
Texas Historical Commission rehabilitation tax credit applications.  After speaking with Mildred, I sent the needed 
documents to her today for her execution and return of original documents to me. 
 
Mildred: 
Please execute the documents you receive in blue ink. 
 
Thank you both for your help. 
 
Craig 
 
Craig B. Alter 
Vice President of Development | The Commonwealth Companies 

--------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------
--------------------------- 
11612 Bee Caves Road, bldg. 2, suite 152, Austin, tx 78738   
Direct:  512-956-5432  
Cell:  512-563-3225 
c.alter@commonwealthco.net 
www.commonwealthco.net  
Follow us on Facebook or on Twitter  

 
 

We open doors to opportunity. 
 
 
THIS E-MAIL AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION.  THIS E-MAIL IS INTENDED SOLEY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH 
IT IS ADDRESSED.  IF YOU ARE NOT THE INTENDED RECIPENT OF THIS E-MAIL, YOU ARE HEREBY NOTIFIED THAT ANY COPYING, DISTRIBUTION, DISSEMINATION OR ACTION TAKEN IN 
RELATION TO THE C0NTENTS OF THIS E-MAIL AND ANY OF ITS ATTACHMENTS IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL.  IF YOU HAVE RECEIVED THIS E-MAIL IN ERROR, PLEASE 
NOTIFY THE SENDER IMMEDIATELY AND PERMANENTLY DELETE THE ORIGINAL E-MAIL AND DESTROY ANY COPIES OR PRINTOUTS OF THIS E-MAIL, AS WELL AS ANY ATTACHMENTS. 
 

 Please consider the environment before printing this email. Thank you. 
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jennifer@truecasa.net

From: Craig Alter <c.alter@commonwealthco.net>
Sent: Tuesday, March 23, 2021 2:58 PM
To: j.peterson2426@gmail.com
Cc: Kent Hance; jennifer@truecasa.net
Subject: FW: St. Anthony's Preservation Applications
Attachments: OwnerPart2SubmittalAuthor_3-4-21.pdf; Part2DescriptionOfRehabNPS_3-3-21.pdf; 

Part2DescriptionOfRehabTHC_3-4-21.pdf

Below is the follow-up email to Melodie requesting return of the documents with her signature. 
 
Craig B. Alter 
Vice President of Development | The Commonwealth Companies 

--------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------
--------------------------- 
11612 Bee Caves Road, bldg. 2, suite 152, Austin, tx 78738   
Direct:  512-956-5432  
Cell:  512-563-3225 
c.alter@commonwealthco.net 
www.commonwealthco.net  
Follow us on Facebook or on Twitter  

 
 

We open doors to opportunity. 
 
 
THIS E-MAIL AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION.  THIS E-MAIL IS INTENDED SOLEY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH 
IT IS ADDRESSED.  IF YOU ARE NOT THE INTENDED RECIPENT OF THIS E-MAIL, YOU ARE HEREBY NOTIFIED THAT ANY COPYING, DISTRIBUTION, DISSEMINATION OR ACTION TAKEN IN 
RELATION TO THE C0NTENTS OF THIS E-MAIL AND ANY OF ITS ATTACHMENTS IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL.  IF YOU HAVE RECEIVED THIS E-MAIL IN ERROR, PLEASE 
NOTIFY THE SENDER IMMEDIATELY AND PERMANENTLY DELETE THE ORIGINAL E-MAIL AND DESTROY ANY COPIES OR PRINTOUTS OF THIS E-MAIL, AS WELL AS ANY ATTACHMENTS. 
 

 Please consider the environment before printing this email. Thank you. 
 

From: Craig Alter  
Sent: Wednesday, March 10, 2021 3:53 PM 
To: Melodie N. Graves <mgraves24@actx.edu> 
Cc: Mildred Darton <mjcornish@att.net>; Beth Jacob <bjacob@mac-ha.com>; Darlene Metz 
<d.metz@commonwealthco.net>; Jay Parker <jparker.nhaa@gmail.com>; Ben Marshall <b.marshall@madesigninc.net> 
Subject: FW: St. Anthony's Preservation Applications 
 
Dear Melodie: 
 
I am following up on the message below to see if you have had the opportunity to review the attached documents and 
ask if you have any questions?  We are ready to submit the rehabilitation plans to the National Park Service and Texas 
Historical Commission but cannot do so without including the attached documents with your signature added to the 
letter on Commonwealth letterhead and the THC Part 2 Description of Rehabilitation application (revised from below 
email message with my signature). 
 
Please return the two executed documents this week to enable our submittal.  Feel free to contact me should you have 
any questions. 
 
Thank you, 
Craig 
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Craig B. Alter 
Vice President of Development | The Commonwealth Companies 

--------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------
--------------------------- 
11612 Bee Caves Road, bldg. 2, suite 152, Austin, tx 78738   
Direct:  512-956-5432  
Cell:  512-563-3225 
c.alter@commonwealthco.net 
www.commonwealthco.net  
Follow us on Facebook or on Twitter  

 
 

We open doors to opportunity. 
 
 
THIS E-MAIL AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION.  THIS E-MAIL IS INTENDED SOLEY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH 
IT IS ADDRESSED.  IF YOU ARE NOT THE INTENDED RECIPENT OF THIS E-MAIL, YOU ARE HEREBY NOTIFIED THAT ANY COPYING, DISTRIBUTION, DISSEMINATION OR ACTION TAKEN IN 
RELATION TO THE C0NTENTS OF THIS E-MAIL AND ANY OF ITS ATTACHMENTS IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL.  IF YOU HAVE RECEIVED THIS E-MAIL IN ERROR, PLEASE 
NOTIFY THE SENDER IMMEDIATELY AND PERMANENTLY DELETE THE ORIGINAL E-MAIL AND DESTROY ANY COPIES OR PRINTOUTS OF THIS E-MAIL, AS WELL AS ANY ATTACHMENTS. 
 

 Please consider the environment before printing this email. Thank you. 
 

From: Craig Alter <c.alter@commonwealthco.net>  
Sent: Thursday, March 04, 2021 2:16 PM 
To: Melodie N. Graves <mgraves24@actx.edu> 
Cc: Mildred Darton <mjcornish@att.net>; Kent Hance <khance@hslawmail.com>; jennifer@truecasa.net; Alexandro 
Contreras <AContreras@hslawmail.com>; Darlene Metz <d.metz@commonwealthco.net>; Kevin Sturgeon 
<k.sturgeon@commonwealthco.net>; Brian Redig <b.redig@madesigninc.net> 
Subject: St. Anthony's Preservation Applications 
 
Melodie: 
Commonwealth’s architect, M+A Design, in consultation with the project historic consultants, has prepared construction 
plans for the renovation of the senior apartment portion of the hospital.  The National Park Service and Texas Historical 
Commission construction plan applications need acknowledgement the property owner does not object to the 
applications being filed.  Please sign the attached letter which will accompany the National Park Service application and 
sign the attached Texas Historical Commission application under my name and return both to me by email.  We will 
submit the applications upon receiving executed documents.  Also attached is the National Park Service rehabilitation 
application for your records.   
 
Should you have any questions, please contact me. 
 
Thank you, 
Craig 
 
Craig B. Alter 
Vice President of Development | The Commonwealth Companies 

--------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------
--------------------------- 
11612 Bee Caves Road, bldg. 2, suite 152, Austin, tx 78738   
Direct:  512-956-5432  
Cell:  512-563-3225 
c.alter@commonwealthco.net 
www.commonwealthco.net  
Follow us on Facebook or on Twitter  

 
 

We open doors to opportunity. 
 
 
THIS E-MAIL AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION.  THIS E-MAIL IS INTENDED SOLEY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH 
IT IS ADDRESSED.  IF YOU ARE NOT THE INTENDED RECIPENT OF THIS E-MAIL, YOU ARE HEREBY NOTIFIED THAT ANY COPYING, DISTRIBUTION, DISSEMINATION OR ACTION TAKEN IN 



 

 
 

20075 

New Hope Housing Savoy 

Force Majeure Request 
 
 
 
 
 
 
 



 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on a request for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Application 20075 
New Hope Housing Savoy in Houston 
 

RECOMMENDED ACTION 
 

WHEREAS, an award of Competitive (9%) Housing Tax Credits in the amount of 
$1,471,869 to 20075 New Hope Housing Savoy (the Development) was approved by the 
Board in July 2020; 

WHEREAS, staff executed a Carryover Allocation Agreement with the Development 
Owner on October 30, 2020, that included a certification from the Development Owner 
that each building for which the allocation was made would be placed in service by 
December 31, 2022, and documentation for the 10% Test would be submitted by July 1, 
2021 (which was subsequently extend to September 30, 2021); 

WHEREAS, on August 9, 2021, the Department received a request to extend the 
placement in service deadline, and staff determined that an extension of the 10% Test 
deadline was appropriate; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the request meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the request for treatment of the Development under an application of the 
force majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
Multifamily Rules, and the 2021 Program Calendar applicable to the Development for the 
purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue a 2021 Carryover Agreement, with 
the extended 10% Test deadline of July 1, 2022 and the extended placement in service 
deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 



 

 
BACKGROUND 

 
An award of $1,471,869 in Competitive (9%) Housing Tax Credits to the Development was approved by 
the Board in July 2020.  The Development proposed the New Construction of 120 Units for Supportive 
Housing population in Houston. Staff executed a Carryover Allocation Agreement with the Development 
Owner on October 30 16, 2020, that included a certification from the Development Owner that, in order 
to satisfy the requirements of §42 of the Internal Revenue Code, each building for which the allocation 
was made would be placed in service by December 31, 2022, and documentation for the 10% Test would 
be submitted by July 1, 2021 (which was subsequently extend to September 30, 2021).  On August 9, 
2021, the Department received a request from the Development Owner to extend the placement in 
service deadline under the provisions of 10 TAC §11.6(5) related to Credits Returns Resulting from Force 
Majeure Events.  Staff found it appropriate to extend the deadline for the 10% Test deadline.   
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
Presidentially Declared Major Disasters  

Of the circumstances listed in the rule, the request indicates that force majeure might be triggered by a 
presidentially declared major disaster: the national emergency of the COVID-19 Pandemic and related 
disruptions.  Per the request, the disaster has resulted in: 
 

Materials shortages and cost increases: per the request, since application submission in 
2020, the construction industry has experienced extraordinary volatility due to the 
pandemic, and this has created a significant financial impact to the NHH Savoy 
development. 

 

The request includes a letter from the Development Owner explaining the difficulties they have 
encountered since receiving the award.  Staff has determined that the Development Owner has provided 
sufficient evidence of “sudden and unforeseen circumstances outside the control of the Development 



 

Owner” as described in 10 TAC §11.6(5).  If the Board grants the request to consider this a force majeure 
event, the Development Owner’s return of $1,471,869 in credits and execution of a 2021 Carryover 
Allocation Agreement, will result in the new date of December 31, 2023, for the Development be placed 
in service, and documentation for the 10% Test would be submitted by July 1, 2022. For the purposes of 
the force majeure event, the 2021 Qualified Allocation Plan and Uniform Multifamily Rules will be 
applicable to the Development for the purposes of the force majeure event.   

If the Board denies the request regarding this force majeure event, the date by which the Development 
must be placed in service will remain as December 31, 2022. Because the Development Owner 
anticipates not meeting the placed in service deadline on December 31, 2022, the credits are expected 
to be returned. If the Development Owner returns the credits, the credits would first be made available 
in the subregion from which they were originally awarded, pursuant to 10 TAC §11.6(2), related to 
returned credits; in this case Region 6, Urban. There are pending Applications on the waiting list from 
that subregion. The next Application requests $1,022,258, which is less than the amount of credits that 
would be returned. 

Staff recommends the Board approve the 10% Test extension and the request for treatment of New 
Hope Housing Savoy under an application of the force majeure rule. 

  



 

August 9, 2021 

 

 

Marni Holloway, Multifamily Finance Director 

Texas Department of Housing and Community Affairs 

221 East 11th Street 

Austin, TX 78701 

 

 

Re: Return of 2020 credits and request for 2021 allocation of credits pursuant to Section 

11.6(5) Force Majeure for New Hope Housing Savoy (#20075) 

 

 

Dear Marni, 

 

Pursuant to §11.6(5) of the 2020 Qualified Allocation Plan, New Hope Housing (“NHH”) and 

its CHDO affiliate, Houston Area Community Development Corporation (“HACDC”), 

respectfully request an allocation of 2021 credits in exchange for the return of our 2020 credits 

for the New Hope Housing Savoy development. This is not a request for additional tax credits. 

 

Since application submission in 2020, the construction industry has experienced extraordinary 

volatility due to the pandemic, and this has created a significant financial impact to the NHH 

Savoy development. As a result, New Hope Housing has had to raise additional soft sources to 

bridge this gap – presently estimated to be around $4.5MM in added hard costs. 

 

At application, NHH/HACDC conservatively projected a 20-month build schedule. Closing in 

the second half of 2021 makes PIS for 120 units by the existing deadline of December 31, 2022 

infeasible, even by aggressive construction standards. Given the unpredictability of the market, 

our longstanding General Contractor, Camden Builders, is unwilling to execute a contract in 

good faith that delivers the project by the 2022 deadline. Finally, our syndicator, National 

Equity Fund, has expressed an unwillingness to close on the project unless it receives a so-

called “credit refresh,” allowing the construction timeline flexibility to deliver the project by 

the middle of 2023 at the latest.  

 

Given this confluence of unforeseeable external forces, the project necessitates a credit refresh 

to remain viable. And as you know all too well, the need for Supportive Housing for families is 

greater now than it ever has been. NHH is one of the few developers in Texas filling that need. 

 



 

Section 11.6(5) states, “Force Majeure events are the following sudden and unforeseen 

circumstances outside the control of the Development Owner: … national emergency … 

supplier failures; or materials or labor shortages.” The Covid-19 pandemic, a declared a national 

emergency has caused extreme shortages and volatility in lumber and other construction 

commodity markets, as well as in labor availability. The pandemic’s impact to the construction 

market was entirely unforeseeable, as many anticipated the cost of construction to level off or 

even decline in the wake of the economic shutdown. No one could have predicted the amount 

of volatility recently experienced by developers. NHH is working diligently to absorb this 

impact and to continue serving its mission of housing Texans experiencing the greatest need.  

 

New Hope Housing delivers on its promises, and with TDHCA’s partnership and support, we 

can continue to do so. We respectfully request that TDHCA look favorably upon New Hope 

Housing Savoy and award this development 2021 tax credits, in exchange for the return of its 

2020 credits. We remain grateful to you, and I hope you will reach out directly if you have any 

additional questions.  

 

 

With appreciation, 

 

 
Emily Abeln 

VP, Real Estate Development 

Corporate Secretary 

713.220.9708 

emily@newhopehousing.com  

  

mailto:emily@newhopehousing.com


 

 
 

20083 

Lakeview Preserve 

Force Majeure Request 
 
 
 
 
 
 
 



 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on a request for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Application 20083 
Lakeview Preserve in Irving 
 

RECOMMENDED ACTION 
 

WHEREAS, an award of Competitive (9%) Housing Tax Credits in the amount of 
$1,500,000 to 20083 Lakeview Preserve (the Development) was approved by the Board 
in July 2020; 

WHEREAS, staff executed a Carryover Allocation Agreement with the Development 
Owner on October 13, 2020, that included a certification from the Development Owner 
that each building for which the allocation was made would be placed in service by 
December 31, 2022, and the 10% Test would be submitted by July 1, 2021 (which was 
subsequently extend to September 30, 2021); 

WHEREAS, on July 21, 2021, the Department received a request to extend the placement 
in service deadline, and staff determined that an extension of the 10% Test deadline was 
appropriate; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the request meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the request for treatment of the Development under an application of the 
force majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
Multifamily Rules, and the 2021 Program Calendar applicable to the Development for the 
purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue a 2021 Carryover Agreement, with 
the extended 10% Test deadline of July 1, 2022 and the extended placement in service 
deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 



 

BACKGROUND 
 
An award of $1,500,000 in Competitive (9%) Housing Tax Credits to the Development was approved by 
the Board in July 2020.  The Development proposed the New Construction of 84 Units for the general 
population in Irving. Staff executed a Carryover Allocation Agreement with the Development Owner on 
October 13, 2020, that included a certification from the Development Owner that, in order to satisfy the 
requirements of §42 of the Internal Revenue Code, each building for which the allocation was made 
would be placed in service by December 31, 2022.  On July 21, 2021, the Department received a request 
from the Development Owner to extend the placement in service deadline under the provisions of 10 
TAC §11.6(5) related to Credits Returns Resulting from Force Majeure Events.   
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
Presidentially Declared Major Disasters  

Of the circumstances listed in the rule, the request indicates that force majeure might be triggered by 
the presidentially declared major disaster, particularly the national emergency of the COVID-19 
Pandemic and related disruptions.  Per the request, this disaster has resulted in: 
 

Labor shortages and supplier failures: per the request, remote work by the City of Irving’s 
Development Department, required by the pandemic, caused several months of delays in 
receiving necessary approvals.  Further, the selected general contractor advised the 
Development Owner that it was losing personnel in the Texas market and would not be 
undertaking the project.   
 

The request included letters from the Development Owner and the Engineer describing labor and 
permitting delays.  Staff has determined that the Development Owner has provided sufficient evidence 
of “sudden and unforeseen circumstances outside the control of the Development Owner” as described 
in 10 TAC §11.6(5).  If the Board grants the request to consider this a force majeure event, the 
Development Owner’s return of $1,500,000 in credits and execution of a 2021 Carryover Allocation 



 

Agreement, will result in the new date of December 31, 2023, for the Development be placed in service, 
and documentation for the 10% Test would be submitted by July 1, 2022. For the purposes of the force 
majeure event, the 2021 Qualified Allocation Plan and Uniform Multifamily Rules will be applicable to 
the Development.   

If the Board denies the request regarding this force majeure event, the date by which the Development 
must be placed in service will remain as December 31, 2022. Because the Development Owner 
anticipates not meeting the placed in service deadline on December 31, 2022, the credits are expected 
to be returned. If the Development Owner returns the credits, the credits would first be made available 
in the subregion from which they were originally awarded, pursuant to 10 TAC §11.6(2), related to 
returned credits; in this case Region 3, Urban. There are pending Elderly Applications on the waiting list 
from that subregion that were previously not awarded.  The credits would go to that subregion and the 
next Application, which requests $1,095,000 would be awarded. 

Staff recommends the Board approve the request for treatment of Lakeview Preserve under an 
application of the force majeure rule. 

  



600 Congress Avenue, Suite 2200
Austin, Texas 78701-2748
Telephone:  512-305-4700

Fax:  512-305-4800
www.lockelord.com

Cynthia L. Bast
Direct Telephone:  512-305-4707

Direct Fax:  512-391-4707
cbast@lockelord.com

July 21, 2021 

VIA EMAIL DELIVERY 

Marni Holloway 
Alena Morgan 
Mark Fugina 
Texas Department of Housing and Community Affairs 
221 East 11th Street  
Austin, Texas 78701-2410 

Re: Lakeview Preserve (the "Property") 
TDHCA File No. 20083 

Greetings: 

We represent MHP Region 3 II, LLC, a Texas limited liability company (“Owner”), which 
received a commitment of low-income housing tax credits (“Tax Credits”) in the 2020 9% 
competitive cycle.  Given current conditions in the construction market, Wells Fargo is requiring 
owners/developers to have a placement in service date at least 3 months after the anticipated 
construction completion date.  See Exhibit A.  Owner’s anticipated construction schedule, 
delayed by factors outside Owner’s control, and adding three months, results in a construction 
complete date beyond the federal placement in service date of December 31, 2022.   

Relief Sought

On request of Wells Fargo, and based upon delays that were outside of Owner’s control, 
Owner submits this request to return the Tax Credits and that TDHCA reallocate the Tax Credits 
in the current year pursuant to the "Force Majeure" provisions in Section 11.6(5) of the 2021 
Qualified Allocation Plan (the "QAP"). 
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Detailed Description of Delays

Owner’s engineer establishes that remote work by the City of Irving’s Development 
Department, required by the pandemic, caused several months of delays in receiving necessary 
approvals.  See Exhibit B. 

In a letter attached as Exhibit C, Owner describes how it diligently pursued construction  
matters needed for closing, entering into a preconstruction agreement in October 2020, shortly 
after receipt of a final Tax Credit commitment.  In February 2021, almost four (4) months later, 
the general contractor advised Owner that it was losing personnel in the Texas market and 
would not be undertaking the project.  Owner promptly contacted two (2) other general 
contractors, who began work.  Those general contractors submitted bids in May 2021, a new 
general contractor was selected, and Owner and the new general contractor worked to 
promptly enter into a contract with the new general contractor.  Owner asserts the loss of its 
general contractor, due to market conditions, delayed the construction schedule by 
approximately two (2) months. 

Factors for Consideration

In accordance with Section 11.6(5) of the QAP, we believe Owner meets TDHCA's 
requirements for the relief sought, in that: 

1. The delays imposed by:  (a) the pandemic-induced remote work of the City of Irving 
Development Department and (b) the loss of general contractor due to market conditions  are 
"force majeure" events that have materially impeded Owner's ability to engage in construction 
activity. 

2. As noted in this letter, Owner could not have reasonably anticipated the impact of the 
pandemic when it submitted the Application in February 2020, nor could it have anticipated the 
pandemic’s impact on the construction marketplace. 

3. Owner endeavored to mitigate the situation by entering into a preconstruction 
agreement early in the process, diligently pursuing responses from the City of Irving, and 
promptly seeking a new general contractor when the committed general contractor withdrew. 

4. Owner believes there is a reasonable likelihood that it will not be able to meet the 
placement in service deadline because of the delays experienced. 

5. The Property continues to be financially viable.   

We believe Owner has satisfied TDHCA's requirements for a reallocation of Tax Credits 
under Section 11.6(5) of the QAP and requests that this matter be considered at the September 
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2, 2021 Board meeting with a recommendation for approval.  If additional information is 
required, please feel free to contact us. 

Sincerely, 

Cynthia L. Bast 

cc: McDowell Housing Partners 

Exhibit A - Wells Fargo Letter 
Exhibit B - Engineer Letter 
Exhibit C - Lakeview Construction Dates Impacting PIS 



EXHIBIT A



Community Lending and Investment 
Equity Team 
301 South College Street, 17th Floor   
Charlotte, NC 28202  

          
 

 

 
 
July 19, 2021 

 
Christopher Shear 
Managing Director - COO 
McDowell Housing Partners 
601 Brickell Key Drive, Suite 700, 
Miami, FL 33131 
 
Re: Placed in Service Requirement – MHP Region 3 II, LLC 
 

  Dear Mr. Shear, 
 

On January 22, 2021, Wells Fargo Affordable Housing Community Development Corporation (“Wells Fargo”) issued an 
Equity Term Sheet expressing interest in purchasing a 99.99% interest in MHP Region 3 II, LLC, which was subsequently 
accepted.  As part of the terms and conditions of the term sheet, Wells Fargo requires no less than 90 days of cushion from 
the required placed in service date listed on the Carryover Allocation. The term sheet further requires the developer will need 
to receive an extension or refresh of credits from the State Tax Credit Allocating Agency prior to closing in order for us to 
receive credit approval.   As the current construction schedule does not provide for a 90-day cushion, an extension of the 
Placed in service date or refresh of credits is required for our investment in this transaction.   
 
 
Sincerely, 
 

  
 
Matthew Parkhill 
Managing Director  
Wells Fargo Community Lending & Investment  
301 South College Street, 17th Floor   
Charlotte, NC 28288    MAC D1053-170 
Office: (704)-715-6122 
Cell: (704)-301-0838 
Matthew.D.Parkhill@wellsfargo.com 

 
  
 
 
 
 



EXHIBIT B



 

 

 

 

 
  

July 19, 2021 
 
McDowell Housing Partners 
Attn: Anna Padilla 
Sr. Development Manager 
601 Brickell Key Drive, Suite 200 
Miami, FL 33131 
 
Re: Lakeview Preserve Apartments 
 2800 S. MacArthur Boulevard 
 Irving, Texas 
 
The purpose of this letter is to identify permitting delays caused by third parties. 
 
During most of 2020 and the early months of 2021, the City of Irving Development Department 
personnel was working remotely.  The conditions of working remotely made it extremely difficult for 
City Personnel to review the drawings and provide the necessary permits required for closing.  Also, 
our development required a USACE (U.S. Army Corps of Engineers) permit, a lengthy process that 
is processed through the City and reviewed by the USACE.   The Site Development Permit process 
commenced in August 2020.  The Civil permit application was submitted in mid-November 2020.  The 
first round of City comments was received in mid-February 2021. It is important to note that a process 
which usually takes 30 days to complete, took approximately 90 days (almost three times the normal 
duration). Subsequent reviews encountered difficulty and delay due to the backlog in the City created 
by working remotely which created scheduling conflicts between City Departments.  The Site 
Development Permit Approval was received from the City of Irving June 24, 2021 – almost eight 
months after the initial permit submittal request was made. 
   
Additionally, we requested a thorough review of the development plans from the USACE and City so 
we could receive a letter of approval from them.  This provided us with backup to demonstrate the 
Proposed Development was reviewed and demonstrate that is was determined there would be NO 
ADVERSE IMPACT to the surrounding properties.  This review took over 6 months due to an internal 
change in Fee Structure (for the CDC Application) and the overall review process. 
  
We trust this provides you with the information needed at this time. Please contact us with any 
questions or comments.  
 
 
Respectfully Submitted 
 
 
 
 
_________________________________ 
T. Craig Carney, PE 
Carney Engineering, PLLC 
FIRM No. F-5033 



EXHIBIT C



 

 

 

 

 

July 17, 2021 

 

Cynthia Bast 

Locke Lord LLP 

600 Congress Ave, Suite 2200 

Austin, TX 78701 

Ph: 512-305-4707 

 

RE: Lakeview Preserve Construction Bidding Timeline 

 

Dear Ms. Bast: 

 

The purpose of this letter is to communicate the timeline of construction bidding operations for 

the above referenced project as follows: 

 

10/26/2020: Execution of Preconstruction Agreement with Kaufman Lynn Construction (KL) to 

provide preconstruction services, including estimating and bidding operations. 

 

11/11/2020: Receipt of KL’s estimate for Schematic Design Set. 

 

10/26/20 through 1/20/21: Permit Set Bid Date scheduled for 3/10/21 based on receipt of Permit 

Set on 1/27/21. 

 

1/14/21: Receipt of KL’s estimate for Design Development (50%) Set. 

 

2/3/21: Permit Set Bid Date pushed to 3/19/21 due to Permit Set documents pushing out by A/E 

to 2/5/21. 

 

2/19/21: KL informs MHP that they have lost key personnel in the Texas market and will not be 

taking on another unrelated MHP project (City Heights). 

 

2/24/21: Permit Set Bid Date pushed to 3/23/21 due to Permit Set documents pushing out by A/E 

to 2/9/21. 

 

2/25/21: KL informs MHP they will no longer be bidding on Lakeview Preserve or another other 

Texas market deals at this time. 

 

2/26/21: MHP discusses bidding with another GC, NRP Construction whom is contracted to 

build City Heights for MHP. NRP states they need time to get up to speed with KL’s 

preconstruction work and will need a minimum of 6 weeks to bid once they start (TBD). 

 

3/1/21: Broaddus Construction and MHP discuss bidding on project. Broaddus begins reviewing 

project to consider bidding. 

 



 

 

 

 

 

3/8/21: NRP’s update on bidding is that they are still reviewing KL’s preconstruction work and 

cannot commit to a bid date yet. 

 

3/8/21: Draft JV and construction agreements transmitted to Broaddus for review and their 

consideration to bid. 

 

3/22/21: GC bid due dates set as follows: NRP: 4/16/21 / Broaddus 4/21/21. 

                

4/17/21: Due to sitework subcontractor feedback on costs specific to earthwork, NRP’s bid due 

date pushes to 4/30/21. 

 

4/21/21: Revised Geotech issued to NRP and Broaddus for distribution to sitework subcontractor 

market. 

 

5/5/21: GC bids received from NRP and Broaddus.  

 

5/5/21-5/21/21: Bid review. Broaddus is low and responsive bidder. 

 

5/24/21 through 6/8/21: Contract negotiation and finalization with Broaddus. 

 

6/8/21: Submission of GC Contract package to Plan and Cost Review. 

 

In closing, the overall construction bidding timeframe was delayed by almost 2 months (from 

3/10/21 to 5/5/21) primarily due to delays to the Permit Set documents by the design team and 

due to the original GC (Kaufman Lynn) dropping out of the Texas market on 2/25/21. 

 

Please let me know if you have any questions. 

 

Thank You, 

 

 

____________________ 

Jessie Reyes 

VP of Construction 

 

cc: Ana Padilla, McDowell Housing Partners 

      Chris Shear, McDowell Housing Partners 
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3300 Caroline Street 

Force Majeure Request 
 
 
 
 
 
 



 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on a request for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Application 20114 
3300 Caroline Street in Houston 
 

RECOMMENDED ACTION 
 

WHEREAS, an award of Competitive (9%) Housing Tax Credits in the amount of 
$1,494,004 to 20114 3300 Caroline Street (the Development) was approved by the Board 
in July 2020; 

WHEREAS, staff executed a Carryover Allocation Agreement with the Development 
Owner on November 2, 2020, that included a certification from the Development Owner 
that each building for which the allocation was made would be placed in service by 
December 31, 2022, and documentation for the 10% Test would be submitted by July 1, 
2021 (which was subsequently extend to September 30, 2021); 

WHEREAS, on April 27, 2021, the Department received a request to extend the placement 
in service deadline, and staff determined that an extension of the 10% Test deadline is 
appropriate; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the request meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the request for treatment of the Development under an application of the 
force majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
Multifamily Rules, and the 2021 Program Calendar applicable to the Development for the 
purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue a 2021 Carryover Agreement, with 
the extended 10% Test deadline of July 1, 2022 and the extended placement in service 
deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 



 

 
BACKGROUND 

 
An award of $1,494,004 in Competitive (9%) Housing Tax Credits to the Development was approved by 
the Board in July 2020.  The Development proposed the New Construction of 149 Units for the Supportive 
Housing population in Houston. Staff executed a Carryover Allocation Agreement with the Development 
Owner on November 2, 2020, that included a certification from the Development Owner that, in order 
to satisfy the requirements of §42 of the Internal Revenue Code, each building for which the allocation 
was made would be placed in service by December 31, 2022, and documentation for the 10% Test would 
be submitted by July 1, 2021 (which was subsequently extend to September 30, 2021).  On April 27, 
2021, the Department received a request from the Development Owner to extend the placement in 
service deadline under the provisions of 10 TAC §11.6(5) related to Credits Returns Resulting from Force 
Majeure Events.  Staff determined that an extension of the 10% Test deadline was appropriate. 
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
Changes in Law, Rules, or Regulations 

Of the circumstances listed in the rule, the request indicates that force majeure might be triggered by a 
change in law, rules, and regulations by the City of Houston.  Per the request: 

The Houston City Council passed a walkable places ordinance to be effective October 1, 
2020, which required Owner to redesign the site. The impact of the ordinance is a 
complete redesign which took two (2) months. Despite the redesign, Owner was able to 
maintain the unit count, the unit size, and all common area amenities. 
 

The request also describes delays on the part of the City of Houston and Harris County in 
processing documents related to development financing.  While the request does not mention 
the presidentially declares major disasters mentioned in other requests, these same issues of 
delayed processing exist for those other requests. 



 

 
The request includes a letter from the Development Owner explaining the difficulties they encountered 
redesigning their site layout and their ongoing efforts to secure financing contracts.    Staff has 
determined that the Development Owner has provided sufficient evidence of “sudden and unforeseen 
circumstances outside the control of the Development Owner” as described in 10 TAC §11.6(5).  If the 
Board grants the request to consider this a force majeure event, the Development Owner’s return of 
$1,494,004 in credits and execution of a 2021 Carryover Allocation Agreement, will result in the new 
date of December 31, 2023, for the Development be placed in service, and documentation for the 10% 
Test would be submitted by July 1, 2022. For the purposes of the force majeure event, the 2021 Qualified 
Allocation Plan and Uniform Multifamily Rules will be applicable to the Development.   

If the Board denies the request regarding this force majeure event, the date by which the Development 
must be placed in service will remain as December 31, 2022. Because the Development Owner 
anticipates not meeting the placed in service deadline on December 31, 2022, the credits are expected 
to be returned. If the Development Owner returns the credits, the credits would first be made available 
in the subregion from which they were originally awarded, pursuant to 10 TAC §11.6(2), related to 
returned credits; in this case Region 6, Urban. There are pending Applications on the waiting list from 
that subregion. The next Application requests $1,022,258, which is less than the amount of credits that 
would be returned. 

Staff recommends the Board approve the 10% Test extension and the request for treatment of 3300 
Carolyn Street under an application of the force majeure rule. 

  



600 Congress Avenue, Suite 2200
Austin, Texas 78701-2748
Telephone:  512-305-4700

Fax:  512-305-4800
www.lockelord.com

Cynthia L. Bast
Direct Telephone:  512-305-4707

Direct Fax:  512-391-4707
cbast@lockelord.com

April 27, 2021 

VIA EMAIL DELIVERY 

Marni Holloway 
Alena Morgan 
Lucy Trevino 
Texas Department of Housing and Community Affairs 
221 East 11th Street  
Austin, Texas 78701-2410 

Re: 3300 Caroline Street (the "Property") 
TDHCA File No. 20114 

Ladies: 

We represent Magnificat Permanent Affordable, LLC, a Texas limited liability company 
(“Owner”), which received a commitment of low-income housing tax credits (“Tax Credits”) in 
the 2020 9% competitive cycle.  On February 1, 2021, we submitted a request to amend 
Owner's application for Tax Credits (the "Application"), to present a change in the site plan 
necessitated by the City's passage of a walkable places ordinance, and a change in the capital 
structure to include the receipt of Harris County CDBG-DR funds.  A copy of that letter is 
attached as Exhibit A (the "Amendment Request").  In the Amendment Request, we identified 
circumstances, beyond Owner's control, that delayed the development of the Property.  
TDHCA's Board approved the Amendment Request on February 11, 2021. 

Relief Sought

The delays described in the Amendment Request have continued and compounded, 
jeopardizing the 18-month construction schedule identified in the Application.  Owner's 
syndicator, Hudson Housing Capital, has advised that its investor requires a three-month 
cushion in the construction schedule and may not be able to close unless Owner receives relief 
on the date for placement in service.  See Exhibit B.  Owner submits this request to return the 
Tax Credits and that TDHCA reallocate the Tax Credits in the current year pursuant to the 
"Force Majeure" provisions in Section 11.6(5) of the 2021 Qualified Allocation Plan (the "QAP"). 
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Detailed Description of Delays

City of Houston Walkable Places Ordinance.  As described in the Amendment Request, 
the Houston City Council passed a walkable places ordinance to be effective October 1, 2020, 
which required Owner to redesign the site.  These changes delayed the development process 
by at least two (2) months.   

City of Houston CDBG-DR Funds. Owner received a conditional commitment for CDBG-
DR funds from the City of Houston on February 24, 2020.  In August 2020, Owner signed a letter 
of intent and agreed to pay for the City's legal costs to generate documents.  However, the 
City's procurement of counsel was delayed, and issues arose between the City and the Texas 
General Land Office ("GLO").  Owner regularly followed up with the City and finally received a 
first draft of the City's funding documents the week of April 19, 2021.  This delay in the 
production of documents, which was outside Owner's control, resulted in a delay of at least six 
(6) months thus far.  Because the delays with the City are ongoing, the final impact remains 
unknown.  

Harris County CDBG-DR Funds.  As reported in the Amendment Request, Owner applied 
for CDBG-DR funds from Harris County in January 2020 and received an award in August 2020. 
After regular contact from Owner to Harris County, a conditional award letter was received on 
April 12, 2021, with terms that are not appropriate for permanent supportive housing.  
Negotiation of terms is underway.  Some, but not all, funding documents have been produced.  
This delay from Harris County is outside Owner's control, has resulted in a delay of at least six 
(6) months, and is ongoing.  Thus, its ultimate impact remains unknown. 

Coordination Between City of Houston and Harris County.   Coordination of funding 
between the City of Houston and Harris County has been surprisingly difficult.  Simply 
scheduling a call between Owner and the City and County to discuss coordination has taken 
several months. At this moment, both the City and County want to pay for the same budget 
items, and neither are willing to pay for soft costs.  Each is working with GLO independently, 
without talking to the other.   Given the urgency of this work, Owner has engaged two former 
City employees to facilitate the communication, and regular calls are scheduled.  Owner is using 
its best efforts to effect coordination between the two governmental entities to make the 
transaction possible. 

Houston Housing Authority Section 8 Contract.  Although the Houston Housing 
Authority approved Owner for a project-based Section 8 Contract in April 2020, it just 
submitted the package to HUD in April 2021.  HUD typically requires sixty (60) days to respond.  
If all goes perfectly, this contract could be ready for a closing in June.   
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With an 18-month construction schedule, Owner would need to close on all of its 
financing by June 2021 to place the Property into service by December 2022.  The parties are 
striving to meet that mark, reviewing and negotiating documents as they become available.  
However given the ongoing delays from the City and County, Owner's syndicator is 
understandably reticent to make the investment without an assurance that the Tax Credits will 
not be lost because of a further delay by one of the governmental entities, which makes it 
impossible to complete the Property in time for the placement in service deadline. 

Factors for Consideration

In accordance with Section 11.6(5) of the QAP, we believe Owner meets TDHCA's 
requirements for the relief sought, in that: 

1. The delays imposed by the City of Houston and Harris County are "force majeure" 
events that have materially impeded Owner's ability to engage in construction activity. 

2. As noted in the Amendment Request and this letter, Owner could not have reasonably 
anticipated the adoption of a walkable streets ordinance when it submitted the Application, nor 
could it have anticipated how long it would take for the City of Houston and Harris County to 
make its CDBG-DR funds and documents available, particularly when the CDBG-DR program is 
intended for urgent relief and has been administered by those governmental entities 
previously. 

3. Owner has endeavored to mitigate the delays by expended additional funds to engage 
consultants and others to aggressively seek action from the City and County. 

4. Owner has kept TDHCA informed as to its challenges and progress. 

5. Owner believes there is a reasonable likelihood that it will not be able to meet the 
placement in service deadline because of the delays experienced. 

6. The Property continues to be financially viable.  Additional expenditures associated with 
these delays have been accommodated in the revised development budget that was submitted 
with the Amendment Request. 
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We believe Owner has satisfied TDHCA's requirements for a reallocation of Tax Credits 
under Section 11.6(5) of the QAP and requests that this matter be considered at the May 13, 
2021 Board meeting with a recommendation for approval.  If additional information is required, 
please feel free to contact us. 

Sincerely, 

Cynthia L. Bast 

cc: NHP Foundation



EXHIBIT A



 

600 Congress Avenue, Suite 2200 
Austin, Texas 78701-2748 
Telephone:  512-305-4700 

Fax:  512-305-4800 
www.lockelord.com 

Cynthia L. Bast 
Direct Telephone:  512-305-4707 

Direct Fax:  512-391-4707 
cbast@lockelord.com 

 

 
 

 

February 1, 2021 
 
VIA EMAIL DELIVERY 
 
Marni Holloway 
Alena Morgan 
Lucy Trevino 
Texas Department of Housing and Community Affairs 
221 East 11th Street  
Austin, Texas 78701-2410 
 

Re: 3300 Caroline Street (the "Property") 
TDHCA File No. 20114 
 

Ladies: 
 
We represent Magnificat Permanent Affordable, LLC, a Texas limited liability company 

(“Owner”), which received a commitment of low-income housing tax credits (“Tax Credits”) in 
the 2020 9% competitive cycle.  Pursuant to 10 TAC §10.405(a), Owner seeks to amend its Tax 
Credit application (the “Application”), as a result of circumstances that were unanticipated and 
outside Owner’s control.  The changes proposed will not have a material adverse effect on the 
Property; nor would the changes have impacted the award of Tax Credits to the Property, if 
they had been made during the competitive cycle.   In addition, some of the circumstances that 
have led to the requirement for an amendment also impact Owner’s timeline for closing.  
Owner took points in the Application for “readiness to proceed,” and has a deadline of February 
20, 2021.   Owner will be unable to meet that deadline and seeks a waiver of any penalties that 
would otherwise be imposed on it for the 2021 application cycle. 

 
On January 25, 2021, you received an email from Owner, with updated exhibits to its 

Application and an updated site plan.  Please note the following: 
 
Tab 17 -  The submission should have included a revised Development Narrative 
for Tab 17.  That is now attached.   
 
Tabs 24, 25, and 29 - Despite an indication in the email that these exhibits changed, 
they did not. 
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Tab 31 -  The email should have noted changes to Tab 31.   
 
Tab 35 - With the receipt of CDBG-DR funds from Harris County, the Application 
should be updated to include the County’s funding commitment.  At the current time no 
funding commitment is available.  The only documentation for the commitment is found 
on Harris County’s website, with a screen shot attached. 
 

Amendment Request 
 
Two primary factors influenced the need for this amendment:  (1) the need to comply 

with Houston’s newly enacted walkable places ordinance and (2) the availability of Harris 
County CDBG-DR funds.   

 
Walkable Places Ordinance.  In August 2020, after Owner had received its Tax Credit 

award, the Houston City Council approved a walkable places ordinance to be effective as of 
October 1, 2020.  The ordinance requires buildings to be closer to the streets, with parking 
spaces moved to the interior.  The neighborhood for the Property was designated as one of 
three areas for the pilot program.   The impact of the ordinance is to change Owner’s site plan 
to move the parking that was originally located off San Jacinto to be located off Francis.  Owner 
could not simply “flip” the parking and building or rotate the building to comply with the 
ordinance.  Instead, a complete redesign was required, and took two (2) months.  Despite the 
redesign, Owner was able to maintain the unit count, the unit size, and all common area 
amenities.   

 
The redesign also required Owner to focus on development costs.  Owner repriced the 

revised drawings with Block Construction, and the total construction contract has decreased by 
$1,210,321. 

 
Harris County CDBG-DR Funding.  Owner applied for CDBG-DR funds in Harris County’s 

second round RFP, prior to submitting its Application.  Without knowing whether those funds 
would be available, Owner presented the Application without the County’s funds.  This required 
Owner to assume it would have permanent debt, a seller loan from Magnificat Homes, a 
contribution from Magnificat Homes, and a substantial deferred developer fee.  Owner 
received notice of its receipt of the CDBG-DR funds from Harris County in August 2020, after 
the Tax Credits had been awarded.  The award was subject to GLO approval, so Owner did not 
address it at the time the Commitment Notice was returned, because the nature of the funds 
was too uncertain at the time.   While the award is still subject to GLO approval, Owner feels it 
is prudent to submit this information about the increase in funding before it gets too late in 
TDHCA's process to timely amend the Application.  With the CDBG-DR funds, Owner is able to 
present a project without any permanent debt and with the developer fee fully paid.  In 
addition, rather than asking Magnificat Homes to cobble together the funds to provide 
supportive services, Owner determined it would be best to establish a reserve for the provision 
of supportive services throughout the Compliance Period.  Magnificat Homes is an experienced 
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provider of supportive housing; and current costs for running similar properties are 
approximately $5,600 per unit per year.  Thus, Owner has chosen to set aside $5,726,654 as a 
reserve for supportive services, which calculates as approximately 42% of the funds that will be 
needed for supportive services during the Compliance Period.  Magnificat Homes has 
committed to fund approximately $2,410,000 for such reserve1.  The remainder of the reserve 
will be funded with Housing Tax Credit equity proceeds.    

 
Combining the changes in Development Costs derived from the redesign process and 

the changes in financing sources, Owner presents an updated Sources and Uses.  We trust 
TDHCA will see that the Property itself has changed very little and the Application scoring has 
not changed at all.  The changes to financing, while substantial, provide stability and feasibility 
for the long term, ensuring that the maintenance and services required for this Property will be 
available in the long term. 

 
Waiver Request 

 
Owner took points on its Application for “readiness to proceed,” with a deadline that 

was automatically extended to February 20, 2021, per 10 TAC §11.9(c)(8)(C).  Owner will be 
unable to meet that deadline and seeks TDHCA’s waiver of any penalty for its applications in 
the 2021 competitive cycle.  Owner’s inability to close by February 20, 2021 is beyond Owner’s 
reasonable control, could not have been reasonably anticipated, and is based upon the 
following: 

 
Walkable Places Ordinance.  When Owner applied for Tax Credits in early 2020, it could 

not have anticipated that the Houston City Council would pass the walkable places ordinance to 
be effective October 1, 2020, nor could Owner have anticipated the impact the ordinance 
would have on its design and development process.  As noted above, redesigning the site 
delayed the development of the Property by about two (2) months. 

 
Funding Delays with City of Houston and Harris County.  As noted at TDHCA’s January 

Board meeting for agenda item 1(d), nine applicants that had received funding commitments 
from the City of Houston experienced delays in the process because of ongoing issues between 
the City and the General Land Office.  As of today’s date, Owner has not received draft funding 
documents from the City. 

 

                                                
1 Owner will make an up-front ground lease payment to Magnificat to acquire the land upon 
which the Property will be constructed.  Magnificat will make $2,410,000 of those proceeds 
available to Owner to bridge any delays in funding on the draws from the City and County CDBG 
loans.  After construction, Magnificat will contribute the $2,410,000 to the supportive services 
reserve.  Another portion of the ground lease payment will be used by Magnificat to pay Owner 
for the cost of constructing office space in the Property, which will be utilized by Magnificat. 



TDHCA 
Page 4 
 

 

Additionally, even though Owner applied for the Harris County CDBG-DR funds in 
January 2020, the funds were not awarded until August 2020.  At this time, GLO approval for 
the County’s award has not been confirmed, so no commitment letter has been received. 

 
Delays with Houston Housing Authority for Section 8 Contract.  Although the Houston 

Housing Authority approved Owner for a project-based Section 8 Contract in April 2020, the 
Houston Housing Authority has yet to finalize the process or provide documents for this critical 
subsidy.  Once the housing authority commences the process, Owner expects it will take 
approximately two (2) months to conclude. 

 
We believe the staff and Board will conclude that delays in Owner’s ability to close were 

not reasonably foreseeable or within Owner’s control, as was concluded for other similarly 
situated applicants in Region 6. 

 
Please approve both the amendment request and the waiver request and let us know if 

any additional information is required. 
 
 
 
 

      Sincerely, 
 

 
      Cynthia L. Bast 
 
 
cc: NHP Foundation

91217652v.2 0054364/00006 
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3300 Caroline Street 
9% Tax Credit Application Tab 17 
Development Narrative - Attachment 
Supportive Housing Program 
 
 
 

NHP Foundation (NHPF) and Magnificat Houses, Inc. (MHI) will jointly develop 3300 
Caroline Street, as a new-construction 149-unit Supportive Housing Program development in 
Midtown Houston.  The following information is intended to address each of the questions raised 
in Tab 17 Development Narrative regarding the Supportive Housing Program. 

 
MHI is a local 501(c)(3) service organization serving homeless residents in the Houston 

area for the past 52 years.  Their programs address many needs in the community including: 
Meals, Housing Mental Health & Wellness, Training for Employment, Community Building and 
Personal Guidance.  Their current housing programs include both emergency and permanent 
supportive housing for up to 140 men and women in 16 homes.  The transformational residential 
program helps those struggling with poverty, chronic homelessness, addictions, re-entry after 
incarceration and mental illness.        

 
MHI will provide the supportive services for 3300 Caroline Street for the 149 residents to 

meet all of the requirements of the Qualified Allocation Plan (as certified in the application) 
which will address, other things,  case management, skills in keeping housing, mental health 
and addiction services.   The target residents will include: Residents in need of specialized and 
specific non-medical services in order to maintain housing or transition into independent living 
and will include: 

 
a. Homeless or Persons at-risk of homelessness 
b. Persons with physical, intellectual, and/or development disabilities 
c. Persons unable to secure permanent housing elsewhere due to high barriers 
d. Persons with Special Housing Needs (alcohol and/or drug additions, VAWA 

protections, HIV/AIDS, Veterans with Disabilities) 
 

In addition to services provided by MHI, there will be some services by referral linkages, as 
described in the Comprehensive Services Plan.  A Plan will be posted in the community’s office 
and accessible to residents. 

 
The development will include the following amenities to serve the residents: 
 
1. Training Room 
2. Business Center 
3. Reading Room 
4. Meeting Room 
5. Dining Room 
6. Kitchen 
7. Theater 
8. 3 offices 
9. Social Service Open Area 
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In addition to the general supportive services offered by MHI, the development will 
provide: 
 
1. Weekly substance abuse meetings 
2. Career Training 
3. Twice Monthly arts, crafts and other recreational activity  
4. Twice Monthly social events 
5. Onsite Notary 
6. Annual Tax Preparation Program 
7. Annual Health Fair 
8. Part-time resident services coordinator with a dedicated office 

 
MHI maintains an annual budget of $1.2 million and will expand their operations with the 

new facility.  Their programs are currently funded through several sources including: 
 
1. Corporate Donations    4% 
2. Faith Based Donations    20% 
3. Foundations and Government Donations  32% 
4. Individual Donations    44% 
 

MHI has consistently maintained its funding base and typically has a minimum of one year’s 
operating budget on hand as a reserve.  Some of the government and foundation supporters 
have been Al Clay Foundation, Ferrell Foundation, Stirling Turner Foundation, Brown 
Foundation, Scanlan Foundation, Harris County Jail Diversion, TDHCA ESG grants and HUD 
Continuum of Care (CoC) grants.  Two current grants include the ESG grant from TDHCA for 
$85,000 and the CoC grant for $350,000.  
 
 With a 15-year Tax Credit Compliance Period and a commitment to fill 80% of the 
building with Tier 1 homeless residents, the Applicant carefully considered available sources to 
provide the level of services necessary.  The Coalition for the Homeless was not in a position to 
make a 15-year commitment to fund this property, and ongoing funding from HUD is uncertain.  
Therefore, it was determined that it would be in the best interest of NHP, MHI, the investors, and 
the residents, for the property to establish a healthy reserve for the costs of the supportive 
services.   Based on other properties serving a Tier 1 population which are being funded 
through the Houston/HUD Continuum of Care, MHI has estimated that the total cost for 
complete supportive services on the property will be approximately $5600 per unit per year, with 
inflationary adjusters.  The reserve is sized to equal approximately 46% of the current 
anticipated cost of providing full social services at this property.  We anticipate the balance will 
be made up from higher section 8 rents and CoC grants.  In addition, NHP, as a Controlling 
party in the transaction, will honor its commitment to services by ensuring that every resident 
has access to an onsite case manager and access to needed services. 
 

Magnificat     
  

 
  

Cost Per Unit $         5,600    
Units 149    
Annual $     834,400    
15 years 12,516,000    
SocS Reseves 5,726,654 46% 
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In order to fund this reserve, the Applicant will use the following sources:  MHI will 

receive funds at closing in the form of an up-front ground lease payment for the property in the 
amount of $6,960,000.  MHI will use $2,410,000 of the ground lease payment to bridge delays 
in funding the construction draws under the City and County CDBG loan and approximately 
$1,443,285 of the payment to pay Applicant to build out office space on the site, which will be 
used by MHI.  After the need for bridge funds has concluded, MHI will use $2,410,000 of the 
ground lease payment to fund the supportive services reserve.  The balance of the reserve will 
be funded by Housing Tax Credit equity capital. 

 
The property will have a long-term Section 8 Project Based Housing Assistance 

Payment contract through the Housing Authority for 100% of the units (see letter from the 
Housing Authority).  Resident feedback has been obtained at the community meeting held on 
January 18, 2020 (see attached sign-in sheet).  In addition, the site is located less than ½ mile 
from regularly scheduled public transportation (see attached map) and at least 10% of the units 
meet the 2010 ADA standards.         

 
  

 Residents will be able to provide feedback through their case manager who reports to 
MHI or to the Property Manager who reports to NHPF.  Anonymous surveys and focus groups 
will be taken annually, and a suggestion box will always be available. 

 
 There will be Tennant Selection Criteria in accordance with section 11.1(d)(122)( E)(VI) 
as well as written eviction policy and appeal process. 

 
 There is a resident on the applicant’s Board and it commits to continuing having a 
resident on its board. 



TAB 35 
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April 20, 2021 
 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
221 E. 11th Street 
Austin, TX 78701 
 
RE: Magnificat Permanent Affordable, LLC 
 20114 – 3300 Caroline Street Apartments 
 
Mr. Wilkinson: 
 
We strongly support a request by The NHP Foundation and Magnificat Houses, Inc. to extend the placed 
in service deadline on 3300 Caroline Apartments prior to partnership closing.  Our investors require a 
cushion of at least 3 months from the projected construction completion date and the placed in service 
deadline, which we do not currently have given the 18-month construction schedule.  Without adequate 
cushion, we may not receive investor approval to close, which would jeopardize the feasibility of this 
important supportive housing development in Houston.   

 
Should you need any further assistance, please feel free to contact me with any questions at (212) 218-
4446 or via email at josh.lappen@hudsonhousing.com. 
 
Sincerely, 
 

 
 
Joshua Lappen 
Vice President 
Hudson Housing Capital, LLC 
 
 
 

mailto:josh.lappen@hudsonhousing.com


 

 
 

20192 

Arbor Park 

Force Majeure Request 
 
 
 
 
 
 
 



 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on a request for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Application 20192 
Arbor Park in Austin 
 

RECOMMENDED ACTION 
 

WHEREAS, an award of Competitive (9%) Housing Tax Credits in the amount of 
$1,500,000 to 20192 Arbor Park (the Development) was approved by the Board in July 
2020; 

WHEREAS, staff executed a Carryover Allocation Agreement with the Development 
Owner on October 12, 2020, that included a certification from the Development Owner 
that each building for which the allocation was made would be placed in service by 
December 31, 2022, and documentation for the 10% Test would be submitted by July 1, 
2021 (which was subsequently extend to September 30, 2021); 

WHEREAS, on June 13, 2021, the Department received a request to extend the placement 
in service deadline, and staff determined that an extension of the 10% Test deadline was 
appropriate; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the request meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the request for treatment of Arbor Park under an application of the force 
majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
Multifamily Rules, and the 2021 Program Calendar applicable to the Development for the 
purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue a 2021 Carryover Agreement, with 
the extended 10% Test deadline of July 1, 2022 and the extended placement in service 
deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 



 

BACKGROUND 
 
An award of $1,500,000 in Competitive (9%) Housing Tax Credits to the Development was approved by 
the Board in July 2020.  The Development proposed the New Construction of 147 Units for an Elderly, 
mixed income population in Austin. Staff executed a Carryover Allocation Agreement with the 
Development Owner on October 12, 2020, that included a certification from the Development Owner 
that, in order to satisfy the requirements of §42 of the Internal Revenue Code, each building for which 
the allocation was made would be placed in service by December 31, 2022, and documentation for the 
10% Test would be submitted by July 1, 2021 (which was subsequently extend to September 30, 2021).  
On June 13, 2021, the Department received a request from the Development Owner to extend the 
placement in service deadline from December 31, 2022, to December 31, 2023, under the provisions of 
10 TAC §11.6(5) related to Credits Returns Resulting from Force Majeure Events.  Staff determined that 
an extension of the 10% Test deadline was appropriate. 
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
Presidentially Declared Major Disaster  

Of the circumstances listed in the rule, the request indicates that force majeure might be triggered by a 
presidentially declared major disaster, particularly the national emergency of the COVID-19 Pandemic 
and related disruptions. Per the request, the pandemic has resulted in: 
 

Materials shortages and cost increases: per the request, the pandemic has caused extreme 
shortages in the lumber market as well as in other construction commodity and labor markets 
which has drastically increased construction costs to an infeasible level. The result, in this 
particular case, is that beginning construction on Arbor Park with the pricing received impossible, 
even when deferring 100% of the developer fee.  The Development Owner has had great difficulty 
getting reliable construction cost bids due to the historically high cost of lumber and other scarce 
materials. Hard costs are more than $4m over what was submitted with the tax credit application 
back in March of 2020. 



 

 
Per the request, the Development Owner intends to apply to TDHCA for a direct loan under its current 
notice of funding availability for the National Housing Trust Fund. Since those funds cannot be used on 
developments that have begun construction, the Owner cannot begin construction until TDHCA makes 
these funds available later in 2021. 
 
The request includes a letter from the Development Owner describing the increased costs.  Staff has 
determined that the Development Owner has provided sufficient evidence of “sudden and unforeseen 
circumstances outside the control of the Development Owner” as described in 10 TAC §11.6(5).  If the 
Board grants the request to consider this a force majeure event, the Development Owner’s return of 
$1,500,000 in credits and execution of a 2021 Carryover Allocation Agreement, will result in the new 
date of December 31, 2023, for the Development be placed in service, and documentation for the 10% 
Test would be submitted by July 1, 2022. For the purposes of the force majeure event, the 2021 Qualified 
Allocation Plan and Uniform Multifamily Rules will be applicable to the Development.   

If the Board denies the request regarding this force majeure event, the date by which the Development 
must be placed in service will remain as December 31, 2022. Because the Development Owner 
anticipates not meeting the placed in service deadline on December 31, 2022, the credits are expected 
to be returned. If the Development Owner returns the credits, the credits would first be made available 
in the subregion from which they were originally awarded, pursuant to 10 TAC §11.6(2), related to 
returned credits; in this case Region 7, Urban. There are pending Applications on the waiting list from 
that subregion. The next Application requests $1,500,000, which is the amount of credits that would be 
returned. 

Staff recommends the Board approve the 10% Test extension and the request for treatment of Arbor 
Park under an application of the force majeure rule. 

  



 

4101 Parkstone Heights Drive, Suite 310  |  Austin, TX, 78746 

P: 512.328.3232  |  F: 512.328.4584 

www.dmacompanies.com 

 
July 13, 2021 

VIA EMAIL (leeann.chance@tdhca.state.tx.us) 
Lee Ann Chance, Senior Asset Manager 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, TX 78701 
 
Re: Request for 2021 allocation of credits pursuant to Section 11.6(5) Force Majeure 

Arbor Park (#20192) 
 
Dear Lee Ann: 
 
This letter serves as a formal request for an allocation of 2021 credits in exchange for the return of our 2020 
credits for the above-mentioned development, pursuant to Section 11.6(5) of the 2020 Qualified Allocation Plan. 
 
We are requesting this exchange of credits at this time because our investor, the National Equity Fund, is 
concerned about closing this transaction in the fourth quarter of 2021, when we only have until December 2022 
to complete construction on this 147-unit development.   Our construction period will be at least approximately 
15 months, so in order to make the original placed in service extension, we would need to close no later than 
September 30th of this year.  Closing by September 30th is impossible because we have had great difficulty getting 
reliable construction cost bids due to the historically high cost of lumber and other scarce materials.  I just 
received final pricing last week, and our hard costs are more than $4m over what we submitted with our tax 
credit application back in March of 2020.  Due to these unexpectedly high cost increases, we intend to apply to 
TDHCA for a direct loan under its current notice of funding availability for national housing trust funds.  I 
understand that those funds cannot be used on developments that have begun construction, which means that 
we cannot begin construction until TDHCA makes these funds available, which I understand to be in the October 
to December 2021 timeframe.  If we close on that direct loan in November 2021, for example, we will have 
insufficient time to complete construction in time for the December 31, 2022 place in service deadline.  
 
Section 11.6(5), which defines “force majeure” as “. . . national emergency or insurrection; . . .; supplier failures; 
or materials or labor shortages.”  In this case, the Covid-19 pandemic, which has been deemed a national 
emergency, has caused extreme shortages in the lumber market as well as in other construction commodity and 
labor markets which has drastically increased construction costs to an infeasible level.  The result, in this 
particular case, is that beginning construction on Arbor Park with the pricing I received last week is simply 
impossible, even when deferring 100% of the developer fee.  Additional soft funds from TDHCA will make this 
transaction feasible but awards under the current multifamily direct loan notice of funding availability are not 
guaranteed.  And, if TDHCA does award additional soft funds to this development, it will take another 3-5 months 
to reach construction loan closing, hence the need for more time. 
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Based on the foregoing, we respectfully request that TDHCA award this development 2021 credits, in exchange 
for the return of its 2020 credits.  Should you have any questions or need any more information, please contact 
me at (512) 328-3232 ext. 4505 or JanineS@dmacompanies.com. Thank you for your consideration. 
 
Sincerely, 
 
DMA DEVELOPMENT COMPANY, LLC 

 
 
Janine Sisak 
Senior Vice President/General Counsel 
 
cc: Marni Holloway 

mailto:JanineS@dmacompanies.com


 

 
 

20204 

Heritage Seniors 

Force Majeure Request 
 
 
 
 
 
 
 



 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on a request for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Application 20204, 
Heritage Senior Residences in Houston 
 

RECOMMENDED ACTION 
 

WHEREAS, an award of Competitive (9%) Housing Tax Credits in the amount of 
$1,437,311 to 20204 Heritage Senior Residences (the Development) was approved by the 
Board in July 2020; 

WHEREAS, staff executed a Carryover Allocation Agreement with the Development 
Owner on October 12, 2020, that included a certification from the Development Owner 
that each building for which the allocation was made would be placed in service by 
December 31, 2022; 

WHEREAS, on June 8, 2021, the Department received a request to extend the placement 
in service deadline; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the request meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the request for treatment of the Development under an application of the 
force majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
Multifamily Rules, and the 2021 Program Calendar applicable to the Development for the 
purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue a 2021 Carryover Agreement, with 
the extended placement in service deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 
 
 
 



 

BACKGROUND 
 
An award of $1,437,311 in Competitive (9%) Housing Tax Credits to the Development was approved by 
the Board in July 2020.  The Development proposed the New Construction of 135 Units for an Elderly, 
mixed income population in Houston. Staff executed a Carryover Allocation Agreement with the 
Development Owner on October 12, 2020, that included a certification from the Development Owner 
that, in order to satisfy the requirements of §42 of the Internal Revenue Code, each building for which 
the allocation was made would be placed in service by December 31, 2022.  On June 8, 2021, the 
Department received a request from the Development Owner to extend the placement in service 
deadline from December 31, 2022, to December 31, 2023, under the provisions of 10 TAC §11.6(5) 
related to Credits Returns Resulting from Force Majeure Events. 
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
Presidentially Declared Major Disaster  

Of the circumstances listed in the rule, the request indicates that force majeure might be triggered by a 
presidentially declared disaster, particularly the national emergency of the COVID-19 Pandemic and 
related disruptions. Per the request, the pandemic has resulted in: 
 

Materials shortages and cost increases: per the request, costs for building materials 
including lumber, steel, and PVC, have increased substantially since Owner filed the 
Application. The cost of building materials increased even more after the start of 2021; 
lumber alone resulted in a $1,500,000 increase from January 22 to the pricing received 
on February 24. 

 

Per the request, in addition to the COVID-19 Pandemic, in February, 2021, the President declared a major 
disaster in certain Texas counties as a result of the winter storm that hit Texas.  The storm resulted in 
labor shortages as some providers shifted from the project to home repair work.  Subcontractors 
rescinded their bids due to concern for their ability to deliver under scarce labor conditions. 



 

Consequently, the Subcontractor for the Development is paying a premium to ensure all of the 
subcontractors needed to complete the Development are secured. 
 
The request includes a description by the Development Owner of delays in permitting and clearances as 
well as closing on financing.  Staff has determined that the Development Owner has provided sufficient 
evidence of “sudden and unforeseen circumstances outside the control of the Development Owner” as 
described in 10 TAC §11.6(5).  If the Board grants the request to consider this a force majeure event, the 
Development Owner’s return of $1,437,311 in credits and execution of a 2021 Carryover Allocation 
Agreement, will result in the new date of December 31, 2023 for the Development be placed in service, 
with the 2021 Qualified Allocation Plan and Uniform Multifamily Rules applicable to the Development 
for the purposes of the force majeure event.   

If the Board denies the request regarding this force majeure event, the date by which the Development 
must be placed in service will remain as December 31, 2022. Because the Development Owner 
anticipates not meeting the placed in service deadline on December 31, 2022, the credits are expected 
to be returned. If the Development Owner returns the credits, the credits would first be made available 
in the subregion from which they were originally awarded, pursuant to 10 TAC §11.6(2), related to 
returned credits; in this case Region 6, Urban. There are pending Applications on the waiting list from 
that subregion. The next Application requests $1,022,258, which is less than the amount of credits that 
would be returned. 

Staff recommends the Board approve the request for treatment of Heritage Senior Residences under an 
application of the force majeure rule. 

 
  



 

600 Congress Avenue, Suite 2200
Austin, Texas 78701-2748
Telephone:  512-305-4700
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June 8, 2021 
 
VIA EMAIL DELIVERY 
 
Marni Holloway 
Alena Morgan 
Rosalio Banuelos 
Texas Department of Housing and Community Affairs 
221 East 11th Street  
Austin, Texas 78701-2410 
 

Re: Heritage Senior Residences (the "Development") 
TDHCA File No. 20204 
 

Greetings: 
 
We represent Heritage Senior Residences, L.P., a Texas limited partnership (“Owner”), 

which submitted an Application1 for Housing Tax Credits in the 2020 Application Cycle.  The 
Application received points under the “readiness to proceed” category but was unable to close 
by November 30, 2020, due to a variety of circumstances out of Owner’s control and 
documented in the letter attached as Exhibit A (the “Waiver Request Letter”).  The relief 
sought in the Waiver Request Letter was granted.   

 
Owner closed its debt and equity financing with Bank of America (“BofA”) on April 16, 

2021.  As a condition to closing its financing, BofA inserted a provision in its loan documents 
requiring Owner to seek an extension of the placement in service date if, at any time, lender 
expected the construction completion date to extend beyond October 31, 2022. 

 
Relief Sought 

 
As required by its loan documents with BofA, Owner submits this request to return the 

Tax Credits and asks TDHCA to reallocate the Tax Credits in the current year pursuant to the 
"Force Majeure" provisions in Section 11.6(5) of the QAP. 

 
 

                                                
1 Capitalized terms used but not defined in this letter shall have the meanings assigned to them in the 
2021 Qualified Allocation Plan (the "QAP"). 
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Support for Force Majeure Conditions 

 
 Pursuant to Section 11.6(5) of the QAP, a Force Majeure event includes Acts of God; 
changes in law, rules, or regulations; and supplier failures or materials or labor shortages that 
make construction activity impossible or materially impede its progress.  The Waiver Request 
Letter outlined circumstances, outside of Owner’s control, that made it impossible to close the 
debt and equity financing by November 30, 2020, including the following: 
 

 Scarcity of Equity.  Owner was able to receive only one viable offer for equity 
placement, and the selected provider, BofA, stated it would not be able to close until 
first quarter of 2021. 

 Environmental Clearance.  Owner’s commitment of CDBG-DR funding from the City of 
Houston required HUD environmental clearance.  Impacted by a shortage of resources 
and limited office hours stemming from the COVID-19 pandemic, various local and state 
agencies were unable to respond promptly, delaying the environmental clearance 
process.  At the time of the Waiver Request Letter, environmental clearance was 
expected in late January 2021. 

 City of Houston CDBG-DR Loan Documents.  Also affected by COVID-19, the City of 
Houston was unable to timely prepare the documents and obtain City Council approval 
for the CDBG-DR funding.  At the time of the Waiver Request Letter, City Council 
approval was anticipated by January 20, 2021. 

 
Supplementing the items included in the Waiver Request Letter, the Development has 
experienced the following: 
 

 Environmental Clearance.  The HUD environmental clearance, which was expected in 
late January 2021, was received on February 2, 2021.   

 Materials Costs and Shortages.  Due to the impact of the COVID-19 pandemic on mills, 
labor, and distribution channels coupled with increased restrictions on cutting/logging in 
Canada and a significant increase in home improvement projects nationwide, costs for 
building materials including lumber, steel, and PVC, have increased substantially since 
Owner filed the Application.  While the Development was able to absorb significant 
material cost escalations throughout 2020 due to favorable Tax Credit equity terms, the 
cost of building materials increased even more after the start of 2021; lumber alone 
resulted in a $1,500,000 increase from January 22 to the pricing received on February 
24. 

 Labor Shortages.  Turner Construction advised that labor became increasingly scarce 
after February’s severe winter storm and as a result, they had lost some of the lowest 
qualified bidders.  Increased demand for repair work is expected to continue for the 
next 6-9 months.  Subcontractors rescinded their bids due to concern for their ability to 
deliver under scarce labor conditions. Consequently, Turner Construction is paying a 
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premium to ensure all of the subcontractors needed to complete the Development are 
secured.     

 Increase in Interest Rates.  When the Development was initially structured and the 
amount of CDBG-DR funds was determined, the 10-year treasury rate was below 100 
basis points (BPS).  This low interest rate remained through December 2020.  When 
Owner signed the permanent loan term sheet, the rate was 76 BPS.  Starting in 2021, 
the treasury rate took an upward trend to 165 BPS.  As a result, the permanent lender 
advised that its loan would be decreased by $600,000. 

 Request for Additional CDBG-DR Funding.  As a result of the increases in costs for 
materials and labor, along with the reduction in the permanent loan amount, Owner 
sought additional CDBG-DR funding from the City of Houston.  Owner was awarded 
$2,600,000 of additional funding, which required more administrative process with the 
Texas General Land Office. 

 City of Houston CDBG-DR Loan.  City Council approval for the CDBG-DR funds was 
delayed 6 times, such that the documents were not approved until April 7, 2021, eleven 
(11) weeks after originally anticipated.  See Exhibit B.  Some of the delays related to 
capacity issues for the City of Houston, and some of the delays related to the additional 
CDBG-DR funding that was required to cover increased costs. 

 
BofA Requirements 

 
 Like many lenders, BofA requires some cushion in the construction schedule.  At the 
time of closing, BofA’s required cushion had eroded.  Therefore, it inserted a requirement into 
its loan documents that, if the lender ever anticipated construction would not be completed by 
October 31, 2022, Owner would be required to promptly request a force majeure extension 
from TDHCA.  See excerpts from the loan documents at Exhibit C.   
 
 On May 25, Turner Construction submitted a pay application with a construction 
schedule, showing a projected completion date of December 9, 2022.  See Exhibit D.  Thus, 
Owner is required to submit this request for relief.  
 

Factors for Consideration 
 

 In accordance with Section 11.6(5) of the QAP, we believe Owner meets TDHCA's 
requirements for the relief sought, in that: 
 
1. Owner has proven up delays resulting from “force majeure” events, including supplier 
failures and materials and labor shortages, the impact of the February ice storm, and the 
ongoing COVID-19 pandemic.  The delays materially impeded Owner's ability to engage in 
construction activity. 
 



TDHCA 
Page 4 
 

 

92317376v.1 0054444/00019 

2. When Owner submitted its Tax Credit Application in early 2020, it had no way of 
knowing what was to come with market conditions that are now commonly referred to as 
"unprecedented." 
 
3. Owner has endeavored to mitigate the delays by working proactively with the local and 
state agencies providing funding and with Turner Construction. 
 
4. Owner’s lender believes there is a reasonable likelihood that it will not be able to meet 
the placement in service deadline because of the delays experienced.  The current schedule 
calls for completion by December 9, 2022, which raises legitimate concern about meeting the 
deadline for placement in service. 
 
 We believe Owner has satisfied TDHCA's requirements for a reallocation of Tax Credits 
under Section 11.6(5) of the QAP and requests that this matter be considered at the next 
available Board meeting with a recommendation for approval.  If additional information is 
required, please feel free to contact us. 

 
 

      Sincerely, 

 
      Cynthia L. Bast 
 
 
 
 
cc: Heritage Senior Residences, L.P. 
 
 
 
Exhibit A –  Waiver Request Letter dated December 30, 2020 
Exhibit B --     Houston City Council Delays 
Exhibit C --  Loan Documents Excerpts 
Exhibit D --  Updated Construction Schedule 
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Exhibit A 
 

Waiver Request Letter dated December 30, 2020 
 



HERITAGE SENIOR RESIDENCES, L.P. 

December 30, 2020 

Multifamily Finance Division 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, Texas 78701 

Re: Heritage Senior Residences / TDHCA #20204 – Readiness to Proceed 

Dear Madam/Sir: 

I respectfully request a Penalty Waiver of the Readiness to Proceed deadline pursuant to 10 TAC §11.9(c)(8) of the 
2020 Qualified Allocation Plan for the above referenced development.  The COVID-19 pandemic, as well as its 
associated precautionary measures, have had a significant impact on daily life and the development industry as a 
whole. Many government agencies and financial institutions had complete stoppages early on and most have 
transitioned to a full-time remote-work environment. As a result, the development has experienced extensive 
delays that are beyond our control.   

While we worked, to the best of our ability, toward closing on the construction financing in November 2020, we 
are currently projecting to close in February 2021 due to the following factors that inhibited our ability to meet the 
Readiness to Proceed closing deadline: 

• Delays related to placing the Housing Tax Credit equity: The only investor that has provided an equity bid 

on the HTC that makes the development feasible, Bank of America, is unable to close the transaction until 
the 1st quarter of 2021 due to their constrained capacity and bandwidth due to COVID-19 and the related 

remote work environment.  See Exhibit A for support.
• Delays related to HUD environmental clearance:  The development was awarded a CDBG-DR loan from 

the City of Houston (the “City”).  The required environmental clearance needed for the City’s CDBG-DR 

program loan has taken longer than anticipated due to COVID-19.  Specifically, the Texas Historical 
Commission took 37 days to respond to the City, 9 days longer than originally anticipated, and the Texas 

Parks and Wildlife Department took 41 days to respond to the City, 13 days longer than anticipated.  The 

City submitted the environmental clearance approval to GLO on November 5 and GLO comments were 

received 20 days later. The City submitted their approval of the comments to GLO on December 9 and the
30-day notification period commenced on December 30.  Due to the above delays, we do not expect to 

receive environmental clearance approval until late January at the earliest.  See Exhibit B for support.
• Delays related to the subordinate debt: The CDBG-DR the development received from the City of Houston 

is taking longer to close than originally anticipated due to COVID-19.  Although the LOI with the City was 
signed on July 30th and the required deposit paid to get the development in the queue for closing, the first 
draft of the City’s loan documents was not sent out until December 8th.  In order to close, these 

documents must be negotiated by the borrower, lender, and investor, and once finalized the documents 

must be approved by City Council. Based on the current timeline it is not expected that these documents 

will be final and approved by City Council until January 20, 2021.  Once approved it will then take 

approximately two weeks to close, setting the closing date at the beginning of February at the earliest. See 
Exhibit C for support.



HERITAGE SENIOR RESIDENCES, L.P. 
 

 

 
Due to the above unforeseen delays that are outside of our control, I respectfully request a Penalty Waiver of the 
Readiness to Proceed deadline pursuant to 10 TAC §11.9(c)(8) of the 2020 Qualified Allocation Plan. 
 
Please do not hesitate to contact Greg Griffith at 305-357-4737 with any questions or comments.  Your 
understanding and consideration is very much appreciated. 
 
Sincerely, 
 
Stanley D. Cohen 
Principal of Heritage Senior Residences, L.P. 



EXHIBIT A 
 

SUPPORT FOR DELAYS RELATED TO PLACING EQUITY 

 

 

1) Draft Equity LOI received from on 9/23/20. Draft assumed a closing date of 1/15/21 due to 
Bank of America’s inability to close in 2020. 
 

2) Email from Bank of America confirming their inability to close in 2020.  
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Community Development Banking 
401 E Las Olas Blvd. 

Fort Lauderdale, FL 33301 
 

Jason Kaye 
Senior Vice President 

 P 954-765-2141 
Jason.Kaye@bofa.com 

 
September 23, 2020 
 
Greg Griffith 
c/o Atlantic Pacific Communities 
2950 S.W. 27th Avenue, Suite 200 
Miami, Florida  33133 
   
Re: Heritage Senior Residences Draft Equity LOI       
 
Dear Mr. Griffith: 
 
This letter expresses the interest of Bank of America, N.A., and, or, its affiliates (“Investor”) in 
making an equity investment in a partnership for purposes of developing and owning a 
low-income senior housing project (the “Project”).  This letter is intended to describe the terms 
and conditions of Investor’s proposed equity investment.  

1. Project. 

The Project will consist of the new construction of 135 units, including 94 affordable 
housing units for low income seniors (55+) and 41 market rate units contained in one 
five-story residential building located in Houston, Texas (the "Property"). The unit mix 
will be as follows: 

 

2. Tax Credits.   

The Project has received a preliminary reservation in 2020 of 9% federal low-income 
housing tax credits (the “Projected Federal Credits”) in the amount of $1,437,311 per 

Descriptio#BRs LIHTC Unit?
Unit Class-

ification

AMI   (the 
drop-down 

is from cells 
F5-K5 - see 
comment)

No. Units

1 BR 30% 1 Y LIHTC Restr 30% 23
1 BR 50% 1 Y LIHTC Restr 50% 11
1 BR 60% 1 Y LIHTC Restr 60% 24
1 BR 80% 1 Y LIHTC Restr 80% 17
1 BR MKT 1 N Market 33

2 BR 30% 2 Y LIHTC Restr 30% 6
2 BR 50% 2 Y LIHTC Restr 50% 3
2 BR 60% 2 Y LIHTC Restr 60% 5
2 BR 80% 2 Y LIHTC Restr 80% 5
2 BR MKT 2 N Market 8
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annum from the Texas Department of Housing and Community Affairs (the “Credit 
Agency”). 

3.  Partnership.   

The Project will be owned and operated by Heritage Senior Residences, L.P., a Texas 
Limited Partnership (the “Partnership”), with Heritage Senior Residences GP, LLC, a 
Texas limited liability company as General Partner (“General Partner”), and Bank of 
America, N.A., a national banking association as Investor Limited Partner and Banc of 
America CDC Special Holding Company, Inc., a North Carolina corporation, an affiliate 
of Investor as Special Limited Partner.  General Partner,  Investor, and Special Limited 
Partner will enter into a Partnership Agreement (the “Partnership Agreement”). General 
Partner will own a 0.01% interest in the Partnership; Investor will own a 99.99% interest 
in the Partnership as Investor Limited Partner; and Special Limited Partner will own a 
0.00% interest (the “Percentage Interests”). 

4. Project Financing.  

 General Partner contemplates that the Partnership will obtain the loans set forth below 
(the “Loans”): 

A. Construction Loan.  A construction loan in an estimated amount of $17,501,366 
and with a term of 30 month(s) (the “Construction Loan”) will be provided by 
Bank of America on terms to be approved by Investor.   

B. Permanent Loans.  The following permanent loans (the “Permanent Loans”) are 
expected to be made to the Partnership: 

Loan type Loan Amount Interest 
rate 

Loan 
Term 

Amortization 
Term 

First Mortgage Loan 
(BofA) $9,400,000 4.48% 18 years  35 years 

Harris County 
CDBG-DR $911,700,000 100% 30 years 30 years 

 
The terms and conditions of each of the Loans and any other loan to the 
Partnership will be subject to Investor’s approval. Such loans will (i) expressly 
permit the admission of Investor into the Partnership and the potential transfers of 
the partnership interests by Investor and Special Limited Partner without consent 
of the maker of the loan provided that such transfers are permitted under the 
Partnership Agreement, and (ii) will provide Investor with notices of default and 
cure rights acceptable to Investor.  All Permanent Loans will be non-recourse. 

5. Other Parties.   

A. Developer.  Heritage Senior Residences, LLC (75%), a Texas limited liability 
company. 
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B. Guarantor. Stanley D. Cohen Revocable Living Trust and Stanley D. Cohen 
personally. Liquidity and Net Worth Covenants: $5 million Liquidity and $15 
million Net Worth. 

C. Property Manager.  TBD, a Texas limited liability company. The Property 
Manager is not affiliated with Developer, Guarantor, General Contractor, or 
Managing General Partner. 

D. Compliance Monitor.  Atlantic Pacific Community Management, LLC. 

E. General Contractor.  Atlantic Pacific Community Builders, LLC.  The General 
Contractor is affiliated with Developer, Guarantor, and Managing General 
Partner.    The General Contractor will provide a Guaranteed Maximum Price 
Contract with 100% Payment and Performance bonding or Letter of Credit equal 
to 15% of the construction contract in lieu of bonding. 

The qualifications and financial condition of each of the foregoing parties must be 
acceptable to Investor. 

6. Capital Contributions.  

Investor will make a total Capital Contribution equal to $0.96 for each $1.00 of Federal 
Tax Credits to which it will be entitled as a limited partner.  Based on the Projected 
Credits for the Partnership this would amount to a total Capital Contribution of 
$13,796,806 (the “Total Capital Contribution”).  The Total Capital Contribution will be 
paid as follows assuming a January 15, 2021 closing: 

Milestone Conditions to be satisfied prior to payment % Equity $ Equity 

Initial Capital 
Contribution 

(i) closing of the Partnership 
(ii) closing and initial funding, to the extent 
contemplated by the closing draw, of all construction 
financing for the Project 
(iii) receipt of commitments for all permanent financing 
on the Project with the interest rate fixed for at least 15 
years 
(iv) evidence of either acquisition of, or a long-term 
leasehold interest in, the land for the Project 
(v) evidence the Partnership has received an allocation 
from the Credit Agency of 9% credits in an amount 
equal to the Projected Federal Credits 
(vi) receipt by the Investor of a tax opinion prepared by 
special tax counsel for the Partnership in a form which 
is acceptable to the Investor 
 (vi) satisfactory completion of Investor’s due diligence  

15% $2,069,520.90 

LCohen
Highlight
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Completion 
Capital 

Contribution 

(i)the Bank has received the Bank’s Construction 
Consultant’s report evidencing construction completion 
of the Project sufficient for all residential units to be 
“placed in service” within the meaning of section 42 of 
the Code. 
(ii) the owner’s title policy has been amended to remove 
all mechanics lien exceptions 
 
This contribution will occur no earlier than 8/01/2022. 

15% $2,069,520.90 

Conversion and 
Stabilization 

Capital 
Contribution 

(i) the Project then has achieved at least an average over 
a period of three consecutive calendar months of a 
minimum of 1.15 to 1 debt service coverage on the 
Permanent Loan (which period must include the last day 
of the most recent calendar month) 
(ii) the Project is then at least 90% physically occupied 
(iii) all tax credit units have been leased to qualified 
tenants at least one time 
(iv) all Permanent Loans have closed and funded, or will 
close and fund concurrent with this Conversion and 
Stabilization Capital Contribution 
(v) permanent certificates of occupancy for each 
building in the Project. 
(vi) all reserves have funded or will fund concurrent 
with this payment 
 (vii) receipt of an Accountant reviewed draft of the cost 
certification. 
 
This contribution will occur no earlier than 05/01/2023. 

65% $8,967,923.90 

Final Capital 
Contribution 

(The balance of the 
unpaid Total Capital 

Contribution) 

(i) the Credit Agency has issued a Form 8609 for each 
building. 
(ii) a final cost certification reviewed by a qualified 
accountant has been received in a form acceptable to 
Investor. 
(iii) a copy of the recorded Extended Use Agreement 
has been received. 
(iv) a copy of the compliance audit of the initial tenant 
files has been received. 
(v) calculations of final adjusters have been prepared 
and agreed to. 
 
This contribution will occur no earlier than 08/01/2023. 

5% $689,840.30 

 

7.  General Partner and Guarantor Obligations.  

A. Completion and Development Deficit Guaranty.  General Partner and Guarantor 
will guarantee lien-free completion of the Project in a good and workmanlike 
manner substantially in accordance with plans and specifications as approved by 
Investor on or before August 1, 2022 (the “Completion Date”).   General Partner 
and Guarantor will guaranty payment of all development costs, including all costs 



Heritage Senior Residences 
 

5 
 

of achieving such lien-free completion, including all soft costs and construction 
period interest.  If necessary, the General Partners will defer developer fee to 
cover cost overruns provided that the amount of the deferred fee as increased is 
projected to be payable from the Project’s Operating cash flow no later than the 
13th year after completion.  Further, under this guaranty, Managing General 
Partner and Guarantor will guaranty payment of all operating costs through the 
later of the date (i) the Project has achieved 90% occupancy for a period of three 
consecutive calendar months, (ii) the Project is 100% complete, (iii) all tax credit 
units have been leased to qualified tenants at least one time, and (iv) all 
Permanent Loans have closed and funded.  Payments made under this guaranty up 
to $1,000,000 will be treated as interest free loans (“Development Deficit Loans”) 
to the Partnership. 

B. Operating Deficit Guaranty.  Managing General Partner and Guarantor will agree 
to loan to the Partnership any amounts required to fund operating deficits arising 
after the expiration of the Completion and Development Deficit Guaranty up to 
six (6) months of operating expenses (inclusive of must pay annual debt service 
and replacement reserves) currently estimated to be $653,115 (the “Operating 
Deficit Loan Maximum”).  Any amounts so advanced will constitute interest-free 
loans (“Operating Loans”) repayable only out of future available cash flow or out 
of available proceeds of a sale or refinancing. The Operating Deficit Guaranty 
will terminate 36 months after the later of (i) the expiration of the Completion and 
Development Deficit Guaranty, or (ii) the Project’s achievement of 1.15 to 1 debt 
service coverage ratio on the Permanent Loans calculated over a period of 12 
consecutive months.  In addition, in order for the Operating Deficit Guaranty to 
terminate, the Project must average a 1.15 to 1.00 debt service coverage ratio for 
the last 12 months of the 36 month period or any subsequent 12 month period and 
the Operating Reserve must be replenished to its originally required balance of 
$319,905. 

C. Repurchase.  Managing General Partner and Guarantors will be required to 
repurchase the Investor’s interest upon certain material events including but not 
limited to: failure to achieve completion by November 31, 2022, failure to achieve 
stabilization within 36 months of completion, failure to place the Project in 
service prior to the date required by the Internal Revenue Code, or loss of 
permanent financing commitments.  The Managing General Partner and 
Guarantors will repurchase the Investor’s interest in the Partnership at a price 
equal to the Investor’s Capital Contributions paid to date, plus the actual out of 
pocket costs to the Investor (including legal, accounting, and consulting) plus 7% 
interest per annum, less any net tax credits received and retained by the Investor. 

D. Tax Credit Guaranty and Indemnification.  Managing General Partner and 
Guarantors will indemnify Investor for the failure to achieve Projected Federal 
Credits except if caused by transfer of Investor’s Interest or a change in law, in 
which case any resulting adjusters would be paid solely from the Project’s 
Operating Cash Flow and proceeds from a sale or refinancing.  Should the actual 
tax credits be lower than the Projected Federal Credits, Investor’s capital 
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contributions will be adjusted downward by the amount of the difference and any 
interest or penalties owed by Investor.  Subsequent to the payment of Investor 
Capital Contributions, Managing General Partner and/or Guarantors will, within 
75 days of the end of each calendar year, pay to Investor an amount on an after 
tax basis equal to the difference in actual tax credits plus any interest or penalties 
owed by Investor.  This guaranty will run for the 15-year term of the compliance 
period.    

E. Taxable Income Prior to Stabilization.  To the extent that the Partnership 
generates any taxable income prior to Stabilization, the Managing General Partner 
and Guarantor will be obligated to pay for any tax liability of the Investor Limited 
Partner due to such taxable income.  This includes, but is not limited to, any 
interest income generated from Partnership assets (such as Guaranteed Investment 
Contracts) that exceeds the deductible investment expense allocated to the 
Investor Limited Partner. 

F. Adjuster Provisions.  The Capital Contributions are based upon your projection of 
total federal Low-Income Housing Tax Credits of $14,373,110 ("Original 
Projected Credit”)   to Investor, which in turn is based upon certain assumptions 
and projections.  The following federal (and, if applicable, state) credits are to be 
delivered to the Investor assuming January 15, 2021 closing:  

Credit 
 

2021 
 

 
2022 

 

 
2023-2030 

 

 
2031 

 

 
2032 

 
Federal Low 
Income Housing 
Tax Credit 

$14,445 $996,731 $1,213,412 $1,198,967 $216,681 

 
The actual amount of Low-Income Housing Tax Credits may in fact change after 
the determination of eligible and qualified basis. Accordingly, the Capital 
Contribution may be adjusted when (i) final projections of the amount of Low-
Income Housing Tax Credits are completed and/or (ii) upon or after actual 
completion of the project. Upon satisfaction of all conditions and prior to payment 
of the Final Capital Contribution, the Partnership Accountant will provide the 
Investor with Revised Economic Projections and the Final Credit Amount 
determined by the Accountants.   

G. Credit Adjuster.  To the extent such final projected amount of Low-Income 
Housing Tax Credits varies from the Original Projected Credits, Investor’s capital 
contribution will be adjusted by $0.96 per federal credit on such variance in the 
delivery of actual credits to Original Project Credit (as reflected in cost 
certifications or Form 8609). 

H. Timing Adjuster.  Investor’s federal credit capital contribution will be adjusted to 
reflect the later or earlier than projected delivery of federal credits with respect to 
the first year and, if applicable, the second year, of the credit period, based on a 
reduction in price of $0.65 for every federal credit dollar deferred, or an increase 
based on $0.65 for every federal credit dollar accelerated.  
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8. Allocation of Tax Credits, Depreciation, Profits and Losses. 

  The Tax Credits, depreciation, operating profits and losses will be allocated in 
accordance with the Percentage Interests. 

9. Distribution of Cash Flow.   

A. Operating Cash Flow.  Operating cash flow will be utilized as follows:   

(i) payment of must pay debt service on the Permanent Loans and other 
operating expenses;  

(ii) additions to a funded capital replacement reserve as provided in the 
Partnership Agreement;  

(iii) payment of the Asset Management Fee ($5,000 per year beginning pro rata 
in 2021 (increasing 3% per year) to the Special Limited Partner, which fee 
will accrue if not paid;  

(iv) payment of any tax credit adjuster payments due to a change in law; 

(v) payment of the Deferred Developer Fee;  

(vi) payment of any “soft” loans if applicable; 

(vii) payment of the Partnership Management Fee ($5,000 per year increasing 3% 
per year), 50% to the Managing General Partner and 50% to the 
Administrative General Partner, which fee will accrue if not paid;  

(viii)repayment of any Operating Deficit Loans or General Partner Loan 
Development Deficit Loans, made by the General Partner;  

(ix) replenishment of the Operating Reserve Account;  

(x)  the balance 45% to the Managing General Partner, 45% to the 
Administrative General Partner, first as payment of an incentive management 
fee up to 6% of gross revenues and then as a distribution, and 10% to the 
Investor Limited Partner. 

B. Sale or Refinancing Proceeds.  Distributions of proceeds from a sale or 
refinancing of the Project will be distributed as follows:  

(i) payment of all outstanding debt in full and other operating expenses;  

(ii) to the extent reasonably determined necessary by the General Partner, 
additions to a funded capital replacement reserve;  

(iii) payment of the federal and state “exit” taxes incurred on any negative capital 
account, if any, of the Investor; 
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(iv) payment of any unpaid, accrued Asset Management Fee;  

(v) payment of any outstanding tax credit adjusters due to a change in law; 

(vi) payment of the Deferred Developer Fee;  

(vii) payment of any unpaid, accrued Partnership Management Fee;  

(viii)repayment of any Operating Deficit Loans or General Partner Development 
Loans or Development Deficit Loans, made by the General Partner; and 

(ix)  45% to the Managing General Partner, 45% to the General Partner, and 10% 
to the Investor.  

C. Developer Fee.  Developer will earn a Developer Fee, projected to be 
approximately $3,683,253 to be split 75% and 25% between TBD APC Entity, 
LLC and TBD Housing Authority Development LLC, or its affiliate, respectively.  
The timing of the payments toward the Developer Fee is subject to the terms of 
the Construction Loan, which will be subject to approval by Investor.   In the 
event that the amount of the Final Capital Contribution is insufficient to pay the 
remaining balance of the Developer Fee, such unpaid balance will be deferred as 
provided in the Partnership Agreement and will be paid out of Operating Cash 
Flow and Net Proceeds as provided above, provided that the amount of the unpaid 
balance must be paid within 13 years after 100% completion of the Project. 

10. Property Manager.  

TBD with Atlantic Pacific Community Management, LLC providing compliance 
management. The Property Manager will earn a fee equal to a maximum of 5.0% of the 
Project’s gross collected rents.  If the Property Manager is an affiliate or related entity of 
the General Partner, then the Property Manager may be terminated as Property Manager 
in the event of the removal of the General Partner from the Partnership. 

11. Depreciation.  

For the purposes of the pricing contained in this Letter of Intent, we have assumed the 
Company will depreciate its residential rental property over a 30 year recovery period, 
Site Work over 15 year period, and Personal Property over 5 year period. 

12. Replacement Reserves.  

$300 per unit annually, or greater if required by any Project lender, will be funded as an 
operating expense into a reserve account. 

13. Operating Reserve.   

$319,905, (3 month reserve) or greater if required by any Project lender, will be funded 
upon Permanent Loan Conversion into a dual control Operating Reserve account to be 
used for potential operating deficits.  These funds may be used to fund operating deficits 
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during the three year Operating Deficit Guaranty period identified in 7 B above and prior 
to Guarantors funding under such guaranty, but will be required to be replenished prior to 
release of the Operating Deficit Guaranty. 

14. Investor Review.   

As set forth in the Partnership Agreement, Investor will have the right to inspect the 
Project during and after construction and to review construction loan disbursement 
requests and other financial and operations matters of the Project and the Partnership.   

15. Reporting.   

The Partnership will be required to prepare quarterly and annual reports in form and 
substance satisfactory to Investor as set forth in the Partnership Agreement.  

16. Additional Partnership Agreement Terms.   

The Partnership Agreement will provide for customary covenants, rights to approve 
major Partnership matters, representations and warranties, defaults, (including the right to 
remove the General Partners for bankruptcy, fraud, violations of representations and 
warranties and other removal rights that are typically held by Investors in low-income 
housing tax credit transactions), remedies, and indemnities (including Environmental 
Indemnity) to be more fully described in the Partnership Agreement.  The Partnership 
will carry insurance acceptable to Investor.   

17. Transfer of Investor Interest.   

Investor will have the right to transfer its interest in the Partnership with notice to the 
General Partners at no expense to General Partners, and to have the transferee admitted as 
a substitute limited partner: (i) to any affiliate of Investor, (ii) to any other person or 
entity provided that the net worth of the proposed transferee will be acceptable to General 
Partners in their reasonable discretion, or (iii) to a partnership or limited liability 
company in which the Investor is the general partner or managing member. 

18. Transfer of General Partner Interest.  

General Partners will not sell, transfer, assign, pledge or encumber any portion of its 
interest in the Partnership without the prior written consent of Investor.   

19. Bank Accounts.   

All bank accounts of the Partnership will be maintained with Investor. 

20. Conditions to Closing.   

Investor’s investment in the Partnership in accordance with this letter is subject to the 
satisfaction of the following conditions precedent on or before the Closing Date, which 
will occur on or before January 15, 2021 (the “Closing Date”). 
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A. Due Diligence.  Investor’s satisfactory due diligence review, in its sole and 
absolute discretion, of all matters pertaining to the Partnership, the General 
Partner, the Guarantor, the Developer and the Project including, without 
limitation: 

(1) the construction budget, the scope of work, the construction schedule, all 
required permits, the construction contract, and all other construction and 
development matters; 

(2) title, survey, zoning, engineering and environmental matters; 

(3) any ground lease; 

(4) market studies, appraisals, and all other matters regarding project 
feasibility; 

(5) all aspects of the project’s capital structure: the terms of all loans, grants, 
tax increment financing and equity contributions; 

(6) debt service coverages, reserves, rental subsidies, income, expenses, and 
all other assumptions underlying the Projections; 

(7) tax matters, including all aspects of all tax-exempt bonds;   

(8) government benefits, government consents, government requirements and 
all other regulatory aspects of the Project; 

(9) all formation documents and government filings of the Partnership, the 
General Partner, the Guarantor and the Developer; and 

(10) the financial condition of the General Partner, Guarantor and the 
Developer. 

B. Negotiation of Satisfactory Documentation.  The negotiation of a final Partnership 
Agreement and related documents (collectively the “Project Documents”) that are 
satisfactory to Investor, Managing General Partner and General Partner.  
Investor’s attorney will prepare and send to General Partner and its attorney the 
form of the Project Documents.    

C. Opinions.  Investor’s receipt of a corporate opinion rendered by counsel to 
General Partner satisfactory to Investor, in form and substance acceptable to 
Investor. 

D. Consents.  Receipt of all necessary consents of governmental authorities and 
lenders. 

E. Title Insurance. Receipt of a title insurance policy in an amount and in a form 
acceptable to Investor, provided the amount of such title insurance must be at 
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least equal to the aggregate of the Total Capital Contribution plus all Permanent 
Loans.  The policy must include a “Fairways” endorsement.  

F. Miscellaneous.  Receipt of other items or information reasonably required by 
Investor. 

21. Transaction Expenses.   

The Investor is responsible for all of the Investor’s transaction expenses including its 
legal, market analysis, and accounting fees up to $86,650.  The Managing General 
Partner is responsible for all such costs to the extent they exceed $86,650. Investor’s 
expenses will be paid in the form of capital contribution from the Investor, which is 
separate from and in addition to the Capital Contribution in paragraph 6.  If the 
Partnership fails to close, the Managing General Partner will be responsible for 
reimbursing the Investor for all of the Investor’s transaction expenses.   

22. Termination.  

 If the transaction contemplated by this letter fails to close by the Closing Date, as 
extended by the parties, this letter will be null and void and of no further force and effect, 
and, neither party will have any claim or demand whatsoever against the other party in 
connection with this letter, its execution or termination, except the Investor’s transaction 
expenses identified above.   

23. Option to Purchase/Right of First Refusal.   

Starting in the first calendar year after the end of the tax credit period, the Administrative 
General Partner or its affiliate shall have the option for a period of 2 years to purchase the 
Partnership’s leasehold interest in the Project for an amount equal to the greater of (a) fair 
market value as determined by an MAI Appraiser or (b) outstanding debt plus taxes 
payable as a result of the sale plus any amounts owed to the Limited Partners.  Further, at 
any time after the end of the 15 year Compliance Period for a period of 1 year, the 
Administrative General Partner or its affiliate shall have an option to purchase the 
Partnership’s leasehold interest in the Project or the interests of the Limited Partners, at 
the discretion of the Administrative General Partner, for an amount equal to the greater of 
(a) fair market value as determined by an MAI Appraiser or (b) outstanding debt plus 
taxes payable as a result of the sale plus any amounts owed to the Limited Partners. At 
the end of the 15 year tax credit compliance period, the Housing Authority or its affiliate 
(assuming it is a qualified non-profit) will have a right of first refusal to purchase the 
Property for an amount equal to outstanding debt plus taxes payable as a result of the 
sale. 

24. Put Option.   

At any time after the expiration of the tax credit period, Investor may require that the 
General Partners purchase Investor’s Interest and Special Limited Partner’s Interest 
subject to all then existing liens and encumbrances to title for an amount equal to $100 
(the “Put Option”). 
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25. Tax Disclosure.   

Notwithstanding anything to the contrary contained in the Partnership Agreement or any 
other agreement between the parties hereto, or in any offering materials pertaining to the 
Project, Investor and each officer, employee, representative or agent of Investor may 
disclose to any and all persons, without limitation of any kind, (i) the tax treatment and 
tax structure of  the Partnership and any of the Partnership’s  transactions or activities, 
and (ii) all materials of any kind (including opinions and tax analysis) that are provided to 
Investor regarding its investment in the Partnership and/or such transactions or activities 
of the Partnership.  This authorization as to tax disclosure is effective retroactively to the 
commencement of any discussions between the parties hereto or any of their agents or 
representatives. 

26. Material Adverse Change.  

 Bank of America 's obligations hereunder shall terminate if, prior to closing, Bank of 
America determines, in its sole judgment, that there shall exist any conditions regarding 
the Property, or the operations, business, assets, liabilities or condition (financial or 
otherwise, including credit rating) of the Partnership or Guarantor or there shall have 
occurred a material adverse change in, or there shall exist any material adverse conditions 
in, the market for syndicated bank facilities or the financial, banking, credit or debt 
capital markets generally, that could be expected to cause the potential Investment to go 
into default or prevent any guarantor from performing its obligations under any guaranty 
or to materially and adversely affect the value or marketability of the Investment or the 
Property. 

27. Expiration.   

This Letter of Intent will expire at 5:00 p.m. on that date which is five (5) business days 
from the date hereof unless you execute this Letter Of Intent and return it to us prior to 
that time, which may be by facsimile transmission.   This letter is not intended as a 
commitment or offer by Investor to invest in the Partnership or the Project, but is 
intended only to summarize for discussion purposes the equity investment it is 
considering at this time.  Investor must obtain the approval of its Investment Committee 
with respect to any such investment.  After receipt of your signature on this Letter Of 
Intent and after you provide any additional information that may be required, we will 
proceed with the necessary due diligence to process your request for Investment 
Committee Approval; provided, however that in any event, if this investment is not 
closed within 60 days, this Letter Of Intent will expire. 

Heritage Senior Residences, L.P. acknowledges and agrees that: (i) the transaction 
contemplated by this Summary of Terms and Conditions is an arm’s length, commercial 
transaction between Heritage Senior Residences, L.P. and the Bank in which the Bank is 
acting solely as a principal and for its own interest; (ii) the Bank is not acting as a 
municipal advisor or financial advisor to Heritage Senior Residences, L.P.; (iii) the Bank 
has no fiduciary duty pursuant to Section 15B of the Securities Exchange Act of 1934 to 
Heritage Senior Residences, L.P. with respect to the transaction contemplated hereby and 
the discussions, undertakings and procedures leading thereto (irrespective of whether the 
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Bank has provided other services or is currently providing other services to Heritage 
Senior Residences, L.P. on other matters); (iv) the only obligations the Bank has to 
Heritage Senior Residences, L.P. with respect to the transaction contemplated hereby 
expressly are set forth in this Summary of Terms and Conditions; and (v) the Bank is not 
recommending that Heritage Senior Residences, L.P. take an action with respect to the 
transaction contemplated by this Summary of Terms and Conditions, and before taking 
any action with respect to the contemplated transaction, Heritage Senior Residences, L.P. 
should discuss the information contained herein with its own legal, accounting, tax, 
financial and other advisors, as it deems appropriate.  If Heritage Senior Residences, L.P. 
would like a municipal advisor in this transaction that has legal fiduciary duties to 
Heritage Senior Residences, L.P. is free to engage a municipal advisor to serve in that 
capacity.  This Summary of Terms and Conditions is provided Heritage Senior 
Residences, L.P. pursuant to and in reliance upon the [bank exemption/RFP 
exemption/IRMA exemption] provided under the municipal advisor rules of the 
Securities and Exchange Commission, Rule 15Ba1-1 et seq.   

Please indicate your agreement and acceptance of the foregoing by signing the enclosed copy of 
this letter and returning it to the undersigned.  We look forward to working with you on this 
transaction. 
 
 
 
 

 

Agreed and Accepted: 

____________________________________ 
 
 
By:_________________________________ 
Name:  ______________________________ 
Title: ______________________________ 
 
Date:   ______________________________ 
 

cc:   Jason Kaye, Bank of America  
 Sylvia Monsivais, Bank of America 



From: "Kaye, Jason" <jason.kaye@bofa.com> 
Date: December 29, 2020 at 6:48:39 PM EST 
To: Greg Griffith <ggriffith@apmanagement.net> 
Subject: RE: Heritage Senior Residences - Closing Timeline 

  
That is correct. 
  

Jason Kaye 

Senior Vice President 

Senior Relationship Manager 

Community Development Banking 

Bank of America 

401 E. Las Olas Blvd., 9th Floor, Fort Lauderdale, FL 33301 

T 954.765.2141 M 561.592.0212 

jason.kaye@bofa.com  

  
Securities and investment services provided by BofA Securities, Inc. 

 
 
  

  
  
From: Greg Griffith [mailto:ggriffith@apmanagement.net]  
Sent: Tuesday, December 29, 2020 5:00 PM 
To: Kaye, Jason <jason.kaye@bofa.com> 
Subject: Heritage Senior Residences - Closing Timeline 
  
Jason, 
  
Per our discussion just now I just wanted to memorialize the fact that when we were originally 
negotiating the term sheet in September, the assumed closing date was January 15, 2021 due to the fact 
that the bank did not have the capacity to close another deal by the end of 2020. 
  
Thank you, 
  
GREG GRIFFITH | Vice President 
3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
t: (305) 357.4737 | f: (305) 476.1557 | Website | E-Mail 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO      
  

 
  

 

mailto:jason.kaye@bofa.com
mailto:ggriffith@apmanagement.net
mailto:jason.kaye@bofa.com
mailto:ggriffith@apmanagement.net
mailto:jason.kaye@bofa.com
https://urldefense.proofpoint.com/v2/url?u=http-3A__www.apcompanies.com_&d=DwMFAg&c=SFszdw3oxIkTvaP4xmzq_apLU3uL-3SxdAPNkldf__Q&r=IVTeS6814ymj5-W1ejJt3fAULoNtbpKCFo-bIF32GBY&m=2_UNdwvBwjeZhuQSWq_Kg6xxUlX8S7GDdGHW35n-JKg&s=qsSHvv9RhmFzPbRyBNiE11tUzo8GLGepV7KNHqCnYW4&e=
mailto:ggriffith@apcommunities.com
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EXHIBIT B 

SUPPORT FOR DELAYS RELATED TO HUD ENVIRONMENTAL CLEARANCE 

Sequence of Events: 

1) On 7/14/20 the City advised expect the environmental review process to take anywhere from

90-120 days.

2) Request for Texas Historical Commission review was submitted on 8/2/20. Digital response

received on 9/8/20.

3) Endangered Species Act Partner Worksheet, a form that is required to submit to Texas Parks

and Wildlife Department (TPWD), was submitted to the City on 9/2/20.

4) Per the City, the request for consultation from the TPWD was submitted on 9/22/20.

5) TPWD Consultation Response was not received until 11/2/20.

6) 1st submission to GLO by the City occurred on 11/5/20. And initial comments from GLO were

received 11/25/20.

7) GLO Comments were responded to by the City on 12/9/20.

8) On 12/30/20 the City informed the 30-day notification period has officially commenced.

9) Authority to Use Grant Funds (AUGF, 7015.16) issued on 2/2/21.
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Lee Cohen

From: Thorp, Julia - HCD <Julia.Thorp@houstontx.gov>
Sent: Tuesday, July 14, 2020 8:46 AM
To: Lee Cohen; Jenkins, Matthew - HCD
Cc: Greg Griffith; Dan Wilson; Farhoomand, Pirooz - HCD
Subject: RE: Heritage Senior Residences - HUD Part 58-Environmental Assessment

Good Morning Mr. Cohen, 
 
Thank you for your inquiry. Have you been assigned an HCDD project manager/underwriter yet? We receive key pieces 
of information from our underwriters such as site plans, project descriptions, funding information, Phase 1 
Environmental Site Assessments, etc., which triggers our Part 58 Environmental Review process. Once the process is 
initiated, we typically expect the project to take anywhere from 90‐120 days, dependent on environmental conditions, 
compliance with any number of environmental factors, and in this case, approval of our Environmental Review through 
the GLO. There is also a 15‐day public comment period followed by a 15‐day GLO review period of the Request for 
Release of Funds, which is included within the 90‐120 day estimate. Please note that this timeframe is not guaranteed 
since we do not know what may arise during our review. 
 
Thank you, 
 
Julia Thorp 
Environmental Investigator V 
Real Estate Compliance/Environmental 
  
City of Houston 
Housing and Community Development Dept. 
2100 Travis Street | 9th Floor | Houston TX 77002  
832.394.6018 (office)  
www.houstontx.gov/housing 
www.recovery.houstontx.gov  
Follow us: Facebook | Twitter | Instagram | YouTube 

 
 
 

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Monday, July 13, 2020 5:34 PM 
To: Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com> 
Subject: Heritage Senior Residences ‐ HUD Part 58‐Environmental Assessment 
 
[Message Came from Outside the City of Houston Mail System] 
Hello Julia and Matthew, 
 
My name is Lee Cohen and I am part of the team developing Heritage Senior Residences. I’m reaching out to introduce 
myself and to find out the timeline/requirements in place for HUD Part 58‐Environmental Assessment. We will be hiring 
a consultant to perform the due diligence for the Assessment.  
 
Any details you can provide on the process would be greatly appreciated. We look forward to working with you on this 
project. 
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Best, 

 
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: (561) 573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     
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Lee Cohen

From: Thorp, Julia - HCD <Julia.Thorp@houstontx.gov>
Sent: Tuesday, August 4, 2020 1:08 PM
To: Mitchell Young
Cc: Jenkins, Matthew - HCD; Farhoomand, Pirooz - HCD; Lahey, Melissa - HCD; Yindeemark, Paul - HCD; 

Lee Cohen; Greg Griffith
Subject: RE: Heritage Senior Residences Environmental Review Questions

Good Afternoon Mr. Young, 
 
Thank you, I appreciate this information. Please also keep us in the loop regarding any additional consultation that may 
be needed with the THC once they respond.  We also need to submit a notification to the Texas Parks and Wildlife 
Department (TPWD) regarding the Endangered Species determination. Once you have prepared the Endangered Species 
determination, can you please provide us with the documentation so we can notify TPWD? Let me know if you have any 
questions. 
 
Thank you, 
 
Julia Thorp 
Environmental Investigator V 
Real Estate Compliance/Environmental 
  
City of Houston 
Housing and Community Development Dept. 
2100 Travis Street | 9th Floor | Houston TX 77002  
832.394.6018 (office)  
www.houstontx.gov/housing 
www.recovery.houstontx.gov  
Follow us: Facebook | Twitter | Instagram | YouTube 

 
 
 
 

From: Mitchell Young <myoung@aspenenv.com>  
Sent: Sunday, August 2, 2020 11:26 PM 
To: Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 
 

[Message Came from Outside the City of Houston Mail System] 

Here is a link to an electronic version of our recent submittal to the Texas Historical Commission related to a historical 
review for the Heritage Senior Residences project.  You indicated that you would like to use some of this information for 
your tribal resources inquiry.    
 
https://www.dropbox.com/s/4xex9g7w7j7goxj/Heritage%20Senior%20Residences%20SHPO%20Submittal.pdf?dl=0 
 
Let me know if you need portions of this submittal in another format to assist your inquiry. 
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Mitch 
 
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 

myoung@aspenenv.com  
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Lee Cohen

From: Mitchell Young <myoung@aspenenv.com>
Sent: Wednesday, September 9, 2020 9:12 AM
To: Lee Cohen
Cc: Greg Griffith
Subject: Fwd: Project Review: 202016548

Here is the electronic response from the THC about the Heritage site.  I expect this in the mail in the next day or so.  That 
will be the letter with their official stam,p and signature.  I will put this with the other info and get the final package 
together for submittal.  
 
Mitch  
 
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 
myoung@aspenenv.com 
 
 

Begin forwarded message: 
 
From: noreply@thc.state.tx.us 
Subject: Project Review: 202016548 
Date: September 8, 2020 at 5:20:17 PM CDT 
To: myoung@aspenenv.com, reviews@thc.state.tx.us 
 

To help protect your privacy, 
Micro so ft Office prevented  
auto matic downlo ad o f this  
picture from the Internet.

 
 
Re: Project Review under Section 106 of the National Historic Preservation Act and/or the Antiquities 
Code of Texas 
THC Tracking #202016548 
Heritage Senior Residences 
Center Street and Moy Street 
Houston,TX 77007  
 
Dear Mitchell Young: 
Thank you for your submittal regarding the above‐referenced project. This response represents the 
comments of the State Historic Preservation Officer, the Executive Director of the Texas Historical 
Commission (THC), pursuant to review under Section 106 of the National Historic Preservation Act.  
 
The review staff led by Bill Martin and Justin Kockritz has completed its review and has made the 
following determinations based on the information submitted for review:  
 
Above‐Ground Resources 

•  No historic properties are present or affected by the project as proposed. However, if historic 
properties are discovered or unanticipated effects on historic properties are found, work should 
cease in the immediate area; work can continue where no historic properties are present. Please 
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contact the THC's History Programs Division at 512‐463‐5853 to consult on further actions that 
may be necessary to protect historic properties. 

 
Archeology Comments 

•  No identified historic properties, archeological sites, or other cultural resources are present or 
affected. However, if cultural materials are encountered during project activities, work should 
cease in the immediate area; work can continue where no cultural materials are present. Please 
contact the THC’s Archeology Division at 512‐463‐6096 to consult on further actions that may be 
necessary to protect the cultural remains. 

 
We look forward to further consultation with your office and hope to maintain a partnership that will 
foster effective historic preservation. Thank you for your cooperation in this review process, and for 
your efforts to preserve the irreplaceable heritage of Texas.  If you have any questions concerning our 
review or if we can be of further assistance, please email the following reviewers: 
bill.martin@thc.texas.gov, justin.kockritz@thc.texas.gov  

This response has been sent through the electronic THC review and compliance system (eTRAC). 
Submitting your project via eTRAC eliminates mailing delays and allows you to check the status of the 
review, receive an electronic response, and generate reports on your submissions. For more 
information, visit http://thc.texas.gov/etrac‐system. 

 
 
Sincerely, 

To help protect your privacy, 
Micro so ft Office prevented  
auto matic downlo ad o f this  
picture from the Internet.

 
For Mark Wolfe, State Historic Preservation Officer 
Executive Director, Texas Historical Commission 
 
Please do not respond to this email. 
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Lee Cohen

From: Mitchell Young <myoung@aspenenv.com>
Sent: Wednesday, September 2, 2020 1:48 AM
To: Thorp, Julia - HCD
Cc: Lee Cohen; Greg Griffith
Subject: Re: Heritage Senior Residences Environmental Review Questions
Attachments: Endangered-Species-Act-Partner-Worksheet.pdf

Julia:  
 
As requested, here is information that will be part of the Part 58 environmental summary reports.  You indicated that 
you would like to have the Endangered Species section to make direct inquiries with the Texas Parks and Wildlife 
Department. 
 
We should have the full Part 58 Environmental Assessment documents soon.  We have updated the Phase I ESA from 
January 2020 and are awaiting the Texas Historical Commission response. 
 
Let us know if you need anything else in the interim. 
 
Mitch 
 
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 
myoung@aspenenv.com 
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Lee Cohen

From: Jenkins, Matthew - HCD <Matthew.Jenkins@houstontx.gov>
Sent: Thursday, December 10, 2020 9:09 AM
To: Lee Cohen; Mitchell Young
Cc: Greg Griffith; Alfaro, David - HCD; McDaniel, Ebony - HCD; Thorp, Julia - HCD; Lahey, Melissa - HCD; 

Farhoomand, Pirooz - HCD
Subject: RE: Heritage Senior Residences Environmental Review Questions

The comments were returned to GLO yesterday.  Thanks for following up and we will keep you posted as 

we move forward. 

 

Thanks so much, 

Matt 

 

Matthew Jenkins 
Environmental	Investigator	V	
Real	Estate	Compliance/Environmental		
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
 

 
 

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Thursday, December 10, 2020 8:04 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

 

[Message Came from Outside the City of Houston Mail System] 
Good morning Matt, 
 
Reaching out to see if the environmental review comments have been returned to the GLO. Any updates would be 
greatly appreciated. 
 
Thank you,  
 
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
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ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
 

From: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>  
Sent: Tuesday, December 1, 2020 5:19 PM 
To: Lee Cohen <LCohen@apcommunities.com>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 

 

Lee, 

 

Thanks so much and the Environmental Team is reviewing these items.  We will let you know if we have any 

questions or comments before we can move forward with these. 

 

Thanks so much and have a great day. 

 

Matt  

 

Sent from my Verizon, Samsung Galaxy smartphone 

Get Outlook for Android 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Tuesday, December 1, 2020 3:50:51 PM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions  

  
[Message Came from Outside the City of Houston Mail System] 

Hi Matt, 
  
Please see responses below. Let me know if you need additional support.          
  

Local elevation requirements:  The City of Houston requires the finish floor to be 12" above the 
connecting SS MH rim elevation. 

Site drainage and detention:  On‐site drainage is collected via roof drains and is detained by a tank 
system located underneath the parking structure.  The domestic and 
fire water connections are to existing public lines at the NW corner of 
the site.  The sanitary connection is to an existing sanitary manhole at 
the south side of the site. 

Safety during development:  Sitewide adherence to OSHA guidelines, enforced daily by Site 
Supervision team, documented weekly by all subcontractor’s on site, 
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and audited bi‐weekly by an independent 3rd party safety inspection 
service. 
  

Security during development:  Installation and regular maintenance of perimeter temp fencing, 
combined with the use of security cameras and/or security patrol 
during non‐operating hours to ensure a secure site. 

Safety and security during operation:  Facility will have controlled access through fobs. There will be 67 
security cameras, a gated garage, telephone entry system, secured 
stairways, fob activated elevators, and fobs to access amenities within 
community. 
  

  
Thank you, 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
  

From: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>  
Sent: Tuesday, December 1, 2020 10:56 AM 
To: Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov>; Lee Cohen 
<LCohen@apcommunities.com> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 
Importance: High 
  
Please confirm if there are any updates, so we can update our review accordingly in response to the GLO comments, and 
keep moving forward. 
  
Thanks so much, and have a great day and great week.  Stay safe and take care. 
  
Matt 
  

Matthew Jenkins 

Environmental	Investigator	V 
Real	Estate	Compliance/Environmental	 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
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From: Jenkins, Matthew ‐ HCD  
Sent: Wednesday, November 25, 2020 9:26 AM 
To: Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov>; Lee Cohen 
<LCohen@apcommunities.com> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 
  
Mitch, 
  
The GLO has submitted comments on the Heritage Senior Environmental Review, and we are in the process of updating 
a few items in our report and are reaching out to your office to gather potentially helpful information: 
The GLO comment for which we are reaching out is as follows: 
  

“Please include discussion any local elevation requirements. 

Please provide a description of site drainage and detention systems, and how utility services will be provided to site (i.e., 
connecting to existing utilities or need for site water and sewer facilities) in the project description.  
Please include discussion of safety and security during operation.” 
  
Any comments or feedback on these items, particularly related to water and sewer, safety/security during the 
development itself, and applicable steps to perform elevation (if any) are welcome and will be reviewed so they can be 
incorporated into our report and our response to GLO. 
  
Please note that we will be out Thursday and Friday for Thanksgiving Holiday, but we look forward to working with you 
and to having a response to GLO ASAP next week so we can continue moving forward. 
  
Thanks so much and have a great day. 
  
Stay safe, and take care. 
  
Matt 
  
  
  
  

Matthew Jenkins 

Environmental	Investigator	V 
Real	Estate	Compliance/Environmental	 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
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From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Friday, November 6, 2020 8:35 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 
  
[Message Came from Outside the City of Houston Mail System] 
Hi Matt, 
  
Thank you for the update! Hope everyone has a great weekend! 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
  

From: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>  
Sent: Friday, November 6, 2020 9:30 AM 
To: Lee Cohen <LCohen@apcommunities.com>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 
  
Lee, 
  
Thank you for checking in. 
  
Heritage Senior was submitted to GLO late yesterday. 
  
Thanks so much again, and have a great day.  Stay safe and take care. 
  
Matt 
  

Matthew Jenkins 

Environmental	Investigator	V 
Real	Estate	Compliance/Environmental	 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
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Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
  

 
  

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Friday, November 6, 2020 8:22 AM 
To: Mitchell Young <myoung@aspenenv.com>; Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 
  
[Message Came from Outside the City of Houston Mail System] 
Good morning all, 
  
Checking in to confirm everything has been provided in order to submit the environmental review to GLO.  Please 
advise. 
  
Thanks! 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
  

From: Mitchell Young <myoung@aspenenv.com>  
Sent: Wednesday, November 4, 2020 2:56 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov> 
Cc: Lee Cohen <LCohen@apcommunities.com>; Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD 
<David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Julia Thorp 
<Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD 
<Pirooz.Farhoomand@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 
  
Thank you for your comments.  I have tried to clarify the issues in your note so it is makes sense for the reviewers at the 
GLO.  
  
Here is a link to the updated Phase I ESA report.  Let me know if I have clarified the issues at J&L Sheet Metal issues and 
the former nearby laundromat or if we have used language that is still confusing. 
  
https://www.dropbox.com/s/wz0ckq4cykby7np/200896%20Heritage%20Senior%20Residences%20Houston%20Env%20
Report.pdf?dl=0 
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Mitch 
  
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 
myoung@aspenenv.com 
  
  

On Nov 2, 2020, at 11:39 AM, Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov> wrote: 
  
Lee and Mitch, 
  
Good morning. We have received the TPWD consultation response, and as expected we have a No Effect 
determination, which means there are no formal mitigation requirements.  
  
Our Environmental Review Record (ERR) is complete, but before we can send it to the GLO, we must 
clarify the language in the Phase I ESA report, as outlined below. In the past, the GLO has reviewed 
Phase I ESA reports and asked for clarification. To prevent any further delays on the project, we are 
asking for more concrete language. 
  

1. In the executive summary, it states: 
This assessment has revealed no evidence of recognized environmental conditions in 

connection with the property, except as noted below. 
J&L Sheet Metal on the subject property appeared on the petroleum storage tank (PST) 

and leaking PST lists for a release of petroleum products that impacted soil only. The TCEQ 
reviewed testing results at the time of the tank removal and did not recommend additional 
remediation or testing related to the past presence of the PST. 

Past use of the property as a sheet metal facility raised concerns about past handling of 
production and cleaning wastes. Information provided by the current property owner indicates 
that soil and groundwater were tested prior to acquisition from the sheet metal company and no 
significant contamination was identified at that time (2010). 

No other assessment for environmental conditions is recommended at this time. 
  

Although it is clear that no additional assessments are recommended, please clarify within the 
Phase I ESA report whether the two items listed above are considered RECs or not. At present, 
the statements in the summary and the body of the report are contradictory. If the 
aforementioned items are not RECs, please clarify if they are considered HRECs or if they are 
of no concern. 
  

2. It is noted in the photo log that there was a former dry cleaners located at 1009 Moy Street. 
Please include language within the Phase I ESA declaring whether or not the former dry 
cleaners presents an environmental concern to the site (REC, HREC, CREC or no concern). 

  
Once these two items are clarified within the Phase I ESA, we will be able to submit the ERR to the GLO. 
Thank you for your attention to this matter, and we are looking forward to submitting the ERR as soon 
as possible. 

  
Thanks so much, and have a great day.  Stay safe and take care. 
  
Matt 
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Matthew Jenkins 

Environmental	Investigator	V 
Real	Estate	Compliance/Environmental 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183 
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
  
<image002.png> 
  

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Monday, November 2, 2020 9:33 AM 
To: Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD 
<Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  

[Message Came from Outside the City of Houston Mail System] 
Good morning, 
  
Checking in to see if any progress has been made with the TPWD response and the submission of the 
Environmental Review to GLO. Tomorrow will be six weeks since the request for consultation was 
submitted to TPWD. Just want to make sure this keeps moving forward and does not effect our closing 
of the CDBG‐DR loan. 
  
Thank you again for your help throughout this process. 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     
<image003.png> 
  

From: Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>  
Sent: Monday, October 26, 2020 10:34 AM 
To: Lee Cohen <LCohen@apcommunities.com>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD 
<Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  
Good morning Lee, 
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Matt is out until tomorrow. The TPWD response is still pending. We are not waiting for any other items, 
and once we receive the TPWD response we will be able to submit the environmental review to the 
GLO. We will keep you posted on the status and let you know as soon as we are able to submit. 
  
Thanks, 
  
Melissa Lahey 
  
Environmental Investigator III 
Real Estate Compliance/Environmental 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
  
melissa.lahey@houstontx.gov 
(832) 394-6397 
  
  
  

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Monday, October 26, 2020 9:25 AM 
To: Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD 
<Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  

[Message Came from Outside the City of Houston Mail System] 
Good morning, 
  
Reaching out to see where we are in the review process for Heritage Senior Residences. Has the TPWD 
response been received? Are there any other pending items for this review? Please advise. 
  
Thank you! 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     
<image003.png> 
  

From: Lee Cohen  
Sent: Tuesday, October 20, 2020 9:41 AM 
To: Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD 
<Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  
Good morning, 
  



10

Checking in to see how the review process is going and if the TPWD response has been received. Please 
let me know if there is anything I can do to assist.  
  
Thank you, 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     
<image003.png> 
  

From: Lahey, Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>  
Sent: Tuesday, October 13, 2020 9:30 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Lee Cohen 
<LCohen@apcommunities.com>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD 
<Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  
Good morning All, 
  
The request for consultation from the TPWD was submitted on 9/22 and we are still waiting a response. 
It is expected soon because other projects have had a quick turnaround. 
  
Thanks, 
  
Melissa Lahey 
  
Environmental Investigator III 
Real Estate Compliance/Environmental 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
  
melissa.lahey@houstontx.gov 
(832) 394-6397 
  

From: Jenkins, Matthew ‐ HCD  
Sent: Tuesday, October 13, 2020 7:58 AM 
To: Lee Cohen <LCohen@apcommunities.com>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 

  

We will take a look, review, and let you know. 

  

Melissa, please confirm when we can expect the TPWD response so it can be added to 

package as needed. 

  

Thanks so much, 
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Matt 

 
From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Monday, October 12, 2020 5:13:28 PM 
To: Mitchell Young <myoung@aspenenv.com>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

  

[Message Came from Outside the City of Houston Mail System] 

Hi Matt, 
  
I believe all documents have been submitted for review at this time. Will there be additional review 
comments to address? If so, we will provide responses to those comments and any additional 
documents you may need in one email response. 
  
Thank you, 
  
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     
<image003.png> 
  

From: Mitchell Young <myoung@aspenenv.com>  
Sent: Friday, October 9, 2020 6:58 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov> 
Cc: Lee Cohen <LCohen@apcommunities.com>; Greg Griffith <ggriffith@apmanagement.net>; Lahey, 
Melissa ‐ HCD <Melissa.Lahey@houstontx.gov>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov>; Julia Thorp <Julia.Thorp@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 
Importance: High 
  
As requested, here is the Statutory Checklist for the Heritage Senior Residences project.   
  
Thank you for your review and comments on these documents. 
  
Mitch 
  
  
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 
fax: (512) 535‐1149 
mobile: (512) 563‐3223 
myoung@aspenenv.com 
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On Oct 2, 2020, at 2:38 PM, Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov> wrote: 
  
Mitch, 
  
Thank you for sending these documents for our review.  The Team is examining the 
information available. 
  
Two recommendations: 
  

1. On Page 2 of the Phase I, the Conclusions and Recommendations read as 
follows: 

  
1.2 CONCLUSIONS AND RECOMMENDATIONS 
Aspen has performed a Phase I Environmental Site Assessment in conformance with the 
scope and limitations of ASTM Practice E 1527‐13 of the proposed Heritage Senior 
Residences Development Site property located near the intersection of Center Street and 
Moy Street in Houston, Texas, “the property”. Any exceptions to, or deletions from, this 
practice are described 
in Section 2.3 of this report. This assessment has revealed no evidence of recognized 
environmental conditions in connection with the property, except as noted below. 
J&L Sheet Metal on the subject property appeared on the petroleum storage tank (PST) 
and leaking PST lists for a release of petroleum products that impacted soil only. The 
TCEQ reviewed testing results at the time of the tank removal and did not recommend 
additional remediation or testing related to the past presence of the PST. 
Past use of the property as a sheet metal facility raised concerns about past handling of 
production and cleaning wastes. Information provided by the current property owner 
indicates that soil and groundwater were tested prior to acquisition from the sheet 
metal company and no significant contamination was identified at that time (2010). 
No other assessment for environmental conditions is recommended at this time.” 
  
While it appears that contamination has been ruled out, the language (particularly the 
discussion of the RECs highlighted above) is ambiguous and could be potentially 
confusing to readers and reviewers, since it is not 100% clear whether any RECs are still 
left on site.  This language should be tightened to dispel any doubts, or if any RECs 
remain they should be addressed accordingly. 
  

2. The supporting documents, which include an ERR, only contain the NEPA factors 
and do not include the Statutory Checklist.  The Statutory Checklist per 24 CFR 
58 (24 CFR 58.5) is a required component of the HUD Environmental Review and 
must be completed (along with all backup documentation) so we have a full 
Environmental Review package to review.  If this item is still in draft stage due 
to outstanding information (i.e. TPWD letter) feel free to send over an 
attachment or link to draft if that is amenable.  If that does not work for 
whatever reason, we will await it after the TPWD response is received, but note 
that it could be helpful for us to get a head start in reviewing the Statutory 
Checklist items ASAP. 

  
Thanks so much, and have a great day.  Saty safe, take care. 
  
Matt 
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Matthew Jenkins 

Environmental	Investigator	V 
Real	Estate	Compliance/Environmental 
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183 
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
  
<image001.png> 
  

From: Mitchell Young <myoung@aspenenv.com>  
Sent: Friday, October 2, 2020 7:59 AM 
To: Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov> 
Cc: Lee Cohen <lcohen@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net>; Jenkins, Matthew ‐ HCD 
<Matthew.Jenkins@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; 
McDaniel, Ebony ‐ HCD <Ebony.McDaniel@houstontx.gov> 
Subject: Re: Heritage Senior Residences Environmental Review Questions 
  

[Message Came from Outside the City of Houston Mail System] 

Attached are links to download environmental review documents related to the 
Heritage Senior Residences project.  These include an updated Phase I Environmental 
Site Assessment and the supporting documents/worksheets for the Part 58 process.  We 
received a site‐specific noise assessment on Thursday that has been added to the 
supporting documents. 
  
We understand that you have submitted consultation requests to the Texas Parks and 
Wildlife Department and additional tribal entities (also included in the packet), and we 
can add any responses to the final package as received. 
  
Please review the referenced documents and let us know if you see anything that will 
clarify or update the information before the package is finalized for submittal. 
  
  
  
Here are the links: 
  
https://www.dropbox.com/s/8vicrr72j64tmuc/200896%20Heritage%20Senior%20Resid
ences%20Houston%20Env%20Report.pdf?dl=0 
  
https://www.dropbox.com/s/dayct962qbiucjp/Supporting%20Documents%20for%20He
ritage%20Senior%20Residences.pdf?dl=0 
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Let me know if you have any trouble getting to the documents.  Thank you for your 
review and comments. 
  
Mitch 
  
Mitchell T. Young, P.E. 
Aspen Environmental, Inc. 
12407 North Mopac Expressway 
Suite 250 
Austin, Texas 78758 
phone: (512) 535‐6815 
myoung@aspenenv.com 
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Lee Cohen

From: Jenkins, Matthew - HCD <Matthew.Jenkins@houstontx.gov>
Sent: Wednesday, December 30, 2020 3:02 PM
To: Lee Cohen; Mitchell Young
Cc: Greg Griffith; Alfaro, David - HCD; McDaniel, Ebony - HCD; Thorp, Julia - HCD; Lahey, Melissa - HCD; 

Farhoomand, Pirooz - HCD
Subject: RE: Heritage Senior Residences Environmental Review Questions

Public notice in today’s paper – public comment period begins today. 

 

Thanks, 

Matt 

 

Matthew Jenkins 
Environmental	Investigator	V	
Real	Estate	Compliance/Environmental		
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
 

 
 

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Wednesday, December 30, 2020 1:54 PM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

 

[Message Came from Outside the City of Houston Mail System] 
Hi Matt, 
 
Checking in to see if GLO had a chance to review the comments yet or if the 30‐day notice period has commenced. Any 
updates would be greatly appreciated.  
 
Thank you, and have a happy new year! 
 
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

LCohen
Highlight

LCohen
Highlight
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From: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>  
Sent: Thursday, December 10, 2020 9:09 AM 
To: Lee Cohen <LCohen@apcommunities.com>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

 

The comments were returned to GLO yesterday.  Thanks for following up and we will keep you posted as 

we move forward. 

 

Thanks so much, 

Matt 

 

Matthew Jenkins 
Environmental	Investigator	V	
Real	Estate	Compliance/Environmental		
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
 

 
 

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Thursday, December 10, 2020 8:04 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

 

[Message Came from Outside the City of Houston Mail System] 
Good morning Matt, 
 
Reaching out to see if the environmental review comments have been returned to the GLO. Any updates would be 
greatly appreciated. 
 
Thank you,  
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From: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>  
Sent: Thursday, December 10, 2020 9:09 AM 
To: Lee Cohen <LCohen@apcommunities.com>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

 

The comments were returned to GLO yesterday.  Thanks for following up and we will keep you posted as 

we move forward. 

 

Thanks so much, 

Matt 

 

Matthew Jenkins 
Environmental	Investigator	V	
Real	Estate	Compliance/Environmental		
City of Houston, Housing & Community Development Department 
2100 Travis, 9th Floor, Houston, Texas 77002 
Office Phone (832) 394-6183  
Mobile Phone (346) 266-7836 
matthew.jenkins@houstontx.gov 
 

 
 

From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Thursday, December 10, 2020 8:04 AM 
To: Jenkins, Matthew ‐ HCD <Matthew.Jenkins@houstontx.gov>; Mitchell Young <myoung@aspenenv.com> 
Cc: Greg Griffith <ggriffith@apmanagement.net>; Alfaro, David ‐ HCD <David.Alfaro@houstontx.gov>; McDaniel, Ebony ‐ 
HCD <Ebony.McDaniel@houstontx.gov>; Thorp, Julia ‐ HCD <Julia.Thorp@houstontx.gov>; Lahey, Melissa ‐ HCD 
<Melissa.Lahey@houstontx.gov>; Farhoomand, Pirooz ‐ HCD <Pirooz.Farhoomand@houstontx.gov> 
Subject: RE: Heritage Senior Residences Environmental Review Questions 

 

[Message Came from Outside the City of Houston Mail System] 
Good morning Matt, 
 
Reaching out to see if the environmental review comments have been returned to the GLO. Any updates would be 
greatly appreciated. 
 
Thank you,  



From: Jenkins, Matthew - HCD
To: Yindeemark, Paul - HCD
Cc: Moore, Juanita - HCD; Bibbs, Ryan - HCD; Miller, Ray - HCD; Farhoomand, Pirooz - HCD; Thorp, Julia - HCD;

McDaniel, Ebony - HCD; Lahey, Melissa - HCD; Lee Cohen; Mitchell Young
Subject: Authority to Use Grant Funds (with mitigation): Heritage Senior
Date: Tuesday, February 2, 2021 5:27:41 PM
Attachments: image002.png

AUGF_Heritage Senior Residences_02012021_signed.pdf
Heritage Senior Residences_Multifamily Construction_Mitigation Measures.pdf

Importance: High

Paul,
 
Please find attached the Authority to Use Grant Funds (AUGF, 7015.16) for the
Heritage Senior project.
 
The attached mitigation measures will need to be followed for this project as a
condition of federal funds.
 
Thanks so much, and have a great day.
 
Matt
 
 
Matthew Jenkins
Environmental Investigator V
Real Estate Compliance/Environmental
City of Houston, Housing & Community Development Department
2100 Travis, 9th Floor, Houston, Texas 77002
Office Phone (832) 394-6183
Mobile Phone (346) 266-7836
matthew.jenkins@houstontx.gov
 

 

mailto:Matthew.Jenkins@houstontx.gov
mailto:Paul.Yindeemark@houstontx.gov
mailto:Juanita.Moore@houstontx.gov
mailto:Ryan.Bibbs@houstontx.gov
mailto:Ray.Miller@houstontx.gov
mailto:Pirooz.Farhoomand@houstontx.gov
mailto:Julia.Thorp@houstontx.gov
mailto:Ebony.McDaniel@houstontx.gov
mailto:Melissa.Lahey@houstontx.gov
mailto:LCohen@apcommunities.com
mailto:myoung@aspenenv.com
mailto:matthew.jenkins@houstontx.gov







Typed Name of Authorizing Officer Signature of Authorizing Officer Date (mm/dd/yyyy)


Title of Authorizing Officer


X


form HUD-7015.16  (2/94)
Previous editions are obsolete. ref. Handbook 6513.01


Authority to Use
Grant Funds


U.S. Department of Housing
and Urban Development
Office of Community Planning
and Development


To:   (name & address of Grant Recipient & name & title of Chief Executive Officer) Copy To:   (name & address of SubRecipient)


We received your Request for Release of Funds and Certification, form HUD-7015.15 on


Your Request was for HUD/State Identification Number


All objections, if received, have been considered.  And the minimum waiting period has transpired.
You are hereby authorized to use funds provided to you under the above HUD/State Identification Number.
File this form for proper record keeping, audit, and inspection purposes.





		1: Tom McCasland, DirectorCity of Houston - Housing and Community Development Dept.2100 Travis St., 9th Floor, Houston, Texas 77002

		2: 

		3: January 15, 2021

		4: B-17-DM-48-0001/19-147-001-B489

		5: Project Activity:  Heritage Senior ResidencesProject Description:   Heritage Senior Residences, a proposed 135-unit residential development for seniors, will utilize an approximately 1.27-acre vacant plot of land in the developed area of Washington-Memorial Park. The property will provide a mix of one- and two-bedroom units serving low- to moderate- income households at 30% to 80% of the Area Median Income. The podium-style development will include parking on the ground level and four stories of residential units and amenity space. The project scope of work will consist of acquisition of land, the demolition of any remaining subgrade utility piping, grading of the site, and construction of the new multifamily complex. The project will be designed and constructed in accordance with local building codes and practices, including building elevation of at least 12 inches above the nearest sanitary sewer manhole, and domestic, sewer, and fire water connections to existing public lines.Program Funding:Hurricane Harvey CDBG-DR funds: $11,700,000.00Total Project funds:  $33,748,022.00Project Location:  5201, 5203, 5205, 5209, 5324 Nett Street, 1101 Reinerman Street, 0 Center Street (Northeast Corner of Moy and Center Streets) Houston, Harris County, Texas 77007 (29.771522, -95.413903)

		6: Jet Hays

		7: Deputy Director, Texas General Land Office

		8: 2/02/2021








 


Law, Authority, or Factor  
 


Mitigation Measure 


Clean Air  


Clean Air Act, as amended, 
particularly section 176(c) & (d); 40 
CFR Parts 6, 51, 93 


Dust mitigation best practices are routine features of 
construction and the HCDD Environmental Team is 
recommending their use on this project. 
 


Contamination and Toxic 
Substances   


24 CFR Part 50.3(i) & 58.5(i)(2) 


If evidence of any unforeseen or undiscovered 
contamination is discovered during the course of 
construction, with any potential to impact the subject 
property, work shall cease in the affected area while all 
needed mitigation measures to ensure compliance with 
federal, state, and local requirements and to remove any 
potential adverse effects are undertaken and completed. 


Endangered Species 


Endangered Species Act of 1973, 
particularly section 7; 50 CFR Part 
402 


Per US Fish and Wildlife Service (USFWS) and TPWD 
provisions regarding migratory birds, the following 
recommendation is considered best practice. For new 
site construction or rehabilitation projects requiring 
mechanized excavation that occur between March 15 
and September 15, the USFWS recommends pre-
construction searches for bird nests and eggs to avoid 
impacts to migratory birds. 


Historic Preservation 
 
National Historic Preservation Act 
of 1966, particularly sections 106 
and 110; 36 CFR Part 800 


Per the Texas Historic Commission, no identified 
historic properties, archeological sites, or other cultural 
resources are present or affected. However, if cultural 
materials are encountered during project activities, work 
should cease in the immediate area; work can continue 
where no cultural materials are present. Please contact 
the THC’s Archeology Division at 512‐463‐6096 to 
consult on further actions that may be necessary to 
protect the cultural remains. In addition to contacting 
the THC, the Texas General Land Office must be 
contacted for consultation if any historic properties, 
archeological sites, or other cultural resources are 
discovered during project activities. 
 
If any unforeseen items, remains, artifacts, or the like 
are discovered, Native American tribes and the Texas 
General Land Office must be contacted as appropriate 
for consultation. These requirements will be a required 
component of the Authority to Use Grant Funds as well 
as the contract. 







 


Noise Abatement and Control   


Noise Control Act of 1972, as 
amended by the Quiet Communities 
Act of 1978; 24 CFR Part 51 Subpart 
B 


Although no formal mitigation measures are required per 
HUD regulations due to a calculated DNL of 65 dB and 
an observed nighttime level of 58 dB, recommendations 
were made for the following best practices: 


• Standard exterior wall and roof assembly 
construction shown on the current site plan 
drawings is acceptable. 


• Windows and glass doors with STC 28 rating are 
suggested along the southern portion of the 
development in order to meet the suggested 
criterion for short-duration noises resulting from 
outdoor dining along Washington Avenue. 


• Residential mechanical ventilation, or other 
means of natural ventilation is not required. Any 
penetrations of the façade should preserve the 
acoustical isolation. 


• Any dual paned window with an STC rating will 
be sufficient for the remainder of the building. 


Based on the results of the DNL Calculation and noise 
assessment report, noise mitigation beyond the use of 
standard construction materials will not be required for 
this project to achieve an indoor noise level of 45 dB or 
less per HUD’s guidelines. In addition, site plans do not 


indicate any exterior areas that will be used for noise 
sensitive activities or gathering areas. As such, there are 
no exterior areas on the property that must adhere to 
HUD’s exterior noise regulations. 


General Construction Care should be taken to implement general construction 
best practices to prevent excessive erosion of soils, 
control storm water runoff, and maintain sediment 
control during and after construction of the project. In 
some instances, a Storm Water Pollution Prevention Plan 
(SWPPP) may be required for projects within Harris 
County. Compliance with all applicable local, state and 
federal laws regarding construction practices is required. 


 
 


Determination:  
 


   Finding of No Significant Impact [24 CFR 58.40(g)(1); 40 CFR 1508.27]      
The project will not result in a significant impact on the quality of the human environment. 


  
 Finding of Significant Impact [24 CFR 58.40(g)(2); 40 CFR 1508.27]  


The project may significantly affect the quality of the human environment. 
 
 







 


 
Preparer Signature: ____________________________________________Date:________ 
 
Name/Title/Organization: Melissa Lahey, Environmental Investigator III, City of Houston, 
Housing and Community Development Department 
 
 
 
Reviewer Signature: ___________________________________________Date:________ 
 
Name/Title: Matthew Jenkins, Environmental Investigator V, City of Houston, Housing and 
Community Development Department 
 
 
 
 
Certifying Officer Signature: ____________________________________Date:________ 
 
Name/Title: Pirooz Farhoomand, Real Estate Compliance Division Manager, City of Houston, 
Housing and Community Development Department 
 
 
This original, signed document and related supporting material must be retained on file by the 
Responsible Entity in an Environmental Review Record (ERR) for the activity/project (ref: 24 
CFR Part 58.38) and in accordance with recordkeeping requirements for the HUD program(s).  


12/18/2020


12/18/2020


12/18/2020
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EXHIBIT C 

SUPPORT FOR DELAYS RELATED TO SUBORDINATE DEBT 

Sequence of Events: 

1) Executed LOI with the City on 7/30/20.

2) Third Party Legal Services Letter received on 10/14/20.

3) First draft of Due Diligence Checklist received on 11/11/20.

4) First draft of City Loan Documents received on 12/8/20.

5) Anticipate City Council approval on 1/20/21.



From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>  
Sent: Monday, September 14, 2020 3:26 PM 
To: Lee Cohen <LCohen@apcommunities.com> 
Cc: Dan Wilson <dwilson@apcompanies.com>; Carine Yhap <cyhap@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net> 
Subject: RE: Reminder: Please DocuSign: HCDD DR-17 LOI Heritage Senior Residences.pdf 
 
Hi Lee,  
 
Heritage is on the Housing Committee’s agenda for tomorrow. I will be monitoring for the Board’s 
questions and concerns (if any).  

I 
Meanwhile, our internal councils are still in the process of selecting the legal team to work on the loan 
documents. 
When both of our legal parties are engaged, you can start circulating a distribution list and initiate 
biweekly/weekly conference calls. 
The City Council date is likely to be determined contingent upon the readiness from legal, permits, and 
underwriting procedures. 
For the timeline, if all goes well then we should be able to achieve both the City Council Date and 
Closing date in November.  
 
Thanks, 
 
Pa u l Yin d e e m a rk 
Fina n c ia l An a lys t IV 
Multifa m ily Divis ion  
 
City o f Ho us ton   
Ho us ing  a nd  Com m u nity De ve lop m e n t De p t.  
2100 Tra vis  S tre e t | 9th Floo r | Hou s to n  TX 77002  
T: (832)523-3437 
w w w .h o u s to n tx.g o v/ h o u s in g  
www.re cove ry.hous tontx.g ov 
Follow us : Fa ce b ook | Twitte r | Ins ta g ra m  | YouTub e  
 
 
 
 
From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Tuesday, September 8, 2020 4:03 PM 
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 

http://www.houstontx.gov/housing
http://www.recovery.houstontx.gov/
http://www.facebook.com/houstonhcdd
http://www.twitter.com/houstonhcdd
http://www.instagram.com/houstonhcdd
http://www.youtube.com/houstonhcdd
mailto:LCohen@apcommunities.com
mailto:Paul.Yindeemark@houstontx.gov
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Cc: Dan Wilson <dwilson@apcompanies.com>; Carine Yhap <cyhap@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net> 
Subject: RE: Reminder: Please DocuSign: HCDD DR-17 LOI Heritage Senior Residences.pdf 
 
[Message Came from Outside the City of Houston Mail System] 
Hi Paul, 
 
Hope you had a nice holiday weekend visiting the beach in Florida. 
 
Writing to inform you all three entities are officially registered with SAM.gov.  
 
When we spoke last week you mentioned we passed Project Review Committee and next would be the 
City Review. How long does the City Review process take, and what is the next step after that? Any 
details you can provide on the process/timeline would be greatly appreciated. 
 
Thank you, 
 
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
 
From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>  
Sent: Tuesday, September 1, 2020 5:46 PM 
To: Lee Cohen <LCohen@apcommunities.com> 
Cc: Dan Wilson <dwilson@apcompanies.com>; Carine Yhap <cyhap@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net> 
Subject: RE: Reminder: Please DocuSign: HCDD DR-17 LOI Heritage Senior Residences.pdf 
 
Lee,  
 
Great! thanks for the confirmation. I’ll keep you posted.  
 
Pa u l Yin d e e m a rk 
Fina n c ia l An a lys t IV 
Multifa m ily Divis ion  
 
City o f Ho us ton   
Ho us ing  a nd  Com m u nity De ve lop m e n t De p t.  
2100 Tra vis  S tre e t | 9th Floo r | Hou s to n  TX 77002  
T: (832)523-3437 
w w w .h o u s to n tx.g o v/ h o u s in g  
www.re cove ry.hous tontx.g ov 
Follow us : Fa ce b ook | Twitte r | Ins ta g ra m  | YouTub e  

mailto:dwilson@apcompanies.com
mailto:cyhap@apcommunities.com
mailto:ggriffith@apmanagement.net
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.apcompanies.com%2F&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679780167&sdata=%2B657N7VFa14K65w7QCAS8GNwXH043kDI8hyG6hlxbVc%3D&reserved=0
mailto:lcohen@apcommunities.com
mailto:Paul.Yindeemark@houstontx.gov
mailto:LCohen@apcommunities.com
mailto:dwilson@apcompanies.com
mailto:cyhap@apcommunities.com
mailto:ggriffith@apmanagement.net
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.houstontx.gov%2Fhousing&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679790122&sdata=%2FVkymRhRNwZ%2BfWyk0sQKeyRwMgI2rn72Da67x54V0EU%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.recovery.houstontx.gov%2F&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679790122&sdata=WqTxjSqEZRl0c3oiHzlxGIydNilx3E51z3QIDpWi4cY%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.facebook.com%2Fhoustonhcdd&data=02%7C01%7CPaul.Yindeemark%40houstontx.gov%7C6bbb8c8cf41f4078aa4208d8543a8891%7C57a85a10258b45b4a519c96c7721094c%7C1%7C0%7C637351957679800080&sdata=X5FQMFLVVOruvNxQyya92RcRZAy27o6n79pf6fXZ7pA%3D&reserved=0
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From: Lee Cohen <LCohen@apcommunities.com>  
Sent: Tuesday, September 1, 2020 4:41 PM 
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Cc: Dan Wilson <dwilson@apcompanies.com>; Carine Yhap <cyhap@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net> 
Subject: RE: Reminder: Please DocuSign: HCDD DR-17 LOI Heritage Senior Residences.pdf 
 
[Message Came from Outside the City of Houston Mail System] 
Hi Paul, 
 
We checked the registration status of the remaining two entities and are both still showing as 
“Registration Status: Submitted.” They should be finalized any day now.  
 
As for paying for third party legal costs, we choose to deposit the fund to the City’s custody account 
now. Please let us know how we can take care of the payment. 
 
Thank you,  
 
LEE COHEN | Development Associate 
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136 
m: 561.573.6628 | Website | Email 
  
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO     

 
 
From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>  
Sent: Tuesday, September 1, 2020 2:36 PM 
To: Lee Cohen <LCohen@apcommunities.com> 
Cc: Dan Wilson <dwilson@apcompanies.com>; Carine Yhap <cyhap@apcommunities.com>; Greg Griffith 
<ggriffith@apmanagement.net> 
Subject: RE: Reminder: Please DocuSign: HCDD DR-17 LOI Heritage Senior Residences.pdf 
 
Hi Lee,  
 
Quick updates and questions on the project before my presentation to our Project Review Committee 
this afternoon.  
 
What’s the status for the rest of the Sam.gov registrations.  
 
Also, please let me know your preference on how you will be paying for the third party legal cost.  

• disburse the fund later at closing  (settlement statement) 
• deposit the fund to City’s custody account now 
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Thank you, 
 
Pa u l Yin d e e m a rk 
Fina n c ia l An a lys t IV 
Multifa m ily Divis ion  
 
City o f Ho us ton   
Ho us ing  a nd  Com m u nity De ve lop m e n t De p t.  
2100 Tra vis  S tre e t | 9th Floo r | Hou s to n  TX 77002  
T: (832)523-3437 
w w w .h o u s to n tx.g o v/ h o u s in g  
www.re cove ry.hous tontx.g ov 
Follow us : Fa ce b ook | Twitte r | Ins ta g ra m  | YouTub e  
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From: Nancy Martin
To: Lee Cohen
Cc: Greg Griffith; Dan Wilson; Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD; Brunilda Santiago

(Brunilda.Santiago@houstontx.gov); Francie Sargent
Subject: RE: Heritage Senior Residences City Loan
Date: Wednesday, October 14, 2020 4:09:52 PM
Attachments: image001.png

Heritage Legal Services Letter.pdf

Hi Lee,
 
Attached is our Firm’s legal services letter for execution along with the wiring
instructions for our trust account.  After execution, please return a signed copy of the
letter to me via email and wire the $49,000 fee to our trust account.  Once the funds
are received, I can start work on the project.  Thanks so much.
 
 

From: Lee Cohen [mailto:LCohen@apcommunities.com] 
Sent: Monday, October 12, 2020 4:54 PM
To: Nancy Martin
Cc: rmorrow@lockelord.com; Greg Griffith; Dan Wilson
Subject: Heritage Senior Residences
 
Hi Nancy,
 
Paul Yindeemark from the City of Houston’s Housing and Community Development Department
advised we will be working together on the CDBG-DR loan agreement for our development, Heritage
Senior Residences. Please let me know if you need anything from our team or if there is a due
diligence I can get started on. In this email I’ve included Greg Griffith and Dan Wilson from the AP
Team, and Rick Morrow from Locke Lord.
 
We look forward to working with you.
 
Regards,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    
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Third Party Legal Services Letter received on 10/14/20. 



From: Nancy Martin
To: Lee Cohen
Cc: Greg Griffith; Dan Wilson; "Paul.Yindeemark@houstontx.gov"; "Miller, Ray - HCD"; "Brunilda Santiago

(Brunilda.Santiago@houstontx.gov)"; Francie Sargent
Subject: RE: Heritage Senior Residences City Loan - Checklist
Date: Wednesday, November 11, 2020 7:22:37 PM
Attachments: image001.png

Heritage Seniors Checklist - 11-11-20.doc

Attached is a first draft.
 

From: Nancy Martin 
Sent: Tuesday, November 10, 2020 4:41 PM
To: 'Lee Cohen' <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
Tomorrow!
 

From: Lee Cohen [mailto:LCohen@apcommunities.com] 
Sent: Tuesday, November 10, 2020 4:12 PM
To: Nancy Martin <nmartin@smfadlaw.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
Hi Nancy,
 
Following up to see if you have an ETA on the checklist.
 
Thanks!
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Nancy Martin <nmartin@smfadlaw.com> 
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		CLOSING CHECKLIST



		City:                   City of Houston

Borrower/


Owner:

Heritage Senior Residences, LP, a Texas limited partnership

Loan:

$11,700,000.00

Project:

Heritage Senior Residences,  

Status as of:
November 11, 2020

Closing Date:
____________. 2020



		SECTION A: GENERAL NOTES



		Owner acknowledges that this Checklist is for reference and cross-checking purposes only and that City may require additional documents or other information not set forth herein.  This Checklist does not supersede any other requirements specified by City with respect to the Loan.   Any indication of approval shown on this closing checklist is not to be deemed final until the closing of the Loan.   City reserves the right to study submissions of the Owner and require changes or modifications irrespective of any indication on this checklist that a submission is approved.

Except where otherwise noted below, City’s counsel will prepare initial drafts of all Loan Documentation.  The party responsible for providing other Checklist items is indicated under the column labeled “RP” using the following abbreviations:


C = City 

O =  Owner
    
   B = Borrower                      SL = Senior Lender         TC = Title Company            

CC = City’s Counsel
OC = Owner’s Counsel
   BC = Borrower’s Counsel   SLC = Senior Lender Counsel

G = Guarantor

Please submit all items to City’s counsel, except where indicated to the contrary below.


Status Legend:


A = Approved                     E = Executed                               D = Draft                            O = Open        PC= Post-Closing



		   

		RP

		Status

		Comments



		LOAN DOCUMENTS





		1. Loan Agreement

		CC

		O

		



		2. Attachment A – Restrictive Covenants

		CC

		O

		



		3. Attachment B – Borrower’s Note   

		CC

		O

		



		4. Attachment C –Deed of Trust

		CC

		O

		  



		5. Attachment D – UCC Financing Statements

		CC

		O

		



		6. Attachment E – Collateral Note

		CC

		N/A

		



		7. Attachment F – Collateral Assignment (Owner loan) 

		CC

		N/A

		



		8. Attachment G- Construction Completion Guaranty 

		CC

		O

		



		9. Attachment H –Declaration of Subordination

		CC

		O

		



		10. Attachment I – Intercreditor Agreement

		CC

		O

		



		11. Attachment J – Assignment of Project Management Agreement

		CC

		O

		



		12. Attachment K - Assignment of Property Management Agreement

		CC

		O

		



		13. Attachment L – Assignment of Architect’s Contract, Plans and Specifications and Consent

		CC

		O

		



		14. Attachment M – Assignment of Construction Contract

		CC

		O

		



		15. Attachment N – Environmental Indemnity Agreement 

		CC

		O

		



		16. Attachment O – Performance Bond, Maintenance Bond and Payment Bonds

		CC

		O

		



		17. Attachment P – Owner Loan Agreement

		CC

		N/A

		



		18. Appendix 1 – Applicable Law

		CC

		O

		



		19. Appendix 2 – Insurance Requirements

		CC

		O

		



		20. Appendix 3 – Construction Contract Requirements

		CC

		O

		



		21. Appendix 4 – Survey Requirements

		CC

		O

		



		22. Appendix 5 – Monitoring Forms 

		CC

		O

		



		23. Appendix 6 - Lobbying Certificate

		CC

		O

		



		24. Appendix 7 – Certificate Regarding Debarment, Suspension, and Other Responsibility Matters 

		CC

		O

		



		25. Appendix 8 - Contracting Obligations/Section 3 Compliance

		CC

		N/A

		Reserved



		26. Appendix 9 - City’s MWBE/WBE/SBE Policies 

		CC

		O

		



		27. Appendix 10 – Property Condition Assessment Requirements (if any)

		CC

		O

		



		28. Appendix 11– Multifamily Relocation Requirements, including forms

		CC

		O

		



		29. Appendix 12– Appraisal Requirements,                       Including Sample Agreement for Appraisal Services

		CC

		O

		



		30. Appendix 13 – GLO Lien Waiver Form

		CC

		O

		



		31. Appendix 14 – Minimum Property Standards

		CC

		O

		



		32. Appendix 15 – Work Force Protection Measures

		CC

		O

		



		33. Exhibit A – Legal Description of the “Land”

		B

		O

		



		34. Exhibit B – Commitments for Other Financings

		B

		O

		



		35. Exhibit C – Project Budget and Construction Budget




		B

		O

		



		36. Exhibit D – Scope of Work

		B

		O

		



		37. Exhibit E – Construction Schedule

		B

		O

		



		38. Affidavit of No Commissions - Borrower



		CC

		O

		



		39. Affidavit of No Commissions - Owner

		CC

		O

		



		40. Use of Funds Affidavit

		CC

		O

		



		41. Certificate Regarding Lobbying

		CC

		O

		



		42. Certification Regarding Debarment

		CC

		O

		



		43. Legal Opinion of Borrower’s Counsel

		BC

		O

		



		ORGANIZATIONAL DOCUMENTS



		44. Heritage Senior Residences GP, LLC

(a) Certificate of Formation 


B


O


(b) Certificate of Existence (S/S Texas)


B


O


(c) Certificate of Account Status (TX)


B


O


(d) Organizational Number


B


O


(e) Tax Identification Number


B


O


(f) Resolutions  


B


O


(g) Regulations

B


O


46.

Heritage Senior Residences, LP

(a)  Certificate of Formation

B


O


(b)  Certificate of Existence (S/S Texas)


B


O


(c)  Certificate of Account Status (TX)


B


O


(d)  Organizational Number


B


O


(e)  Tax Identification Number 


B


O


(f)  Resolutions/Partnership Consent

B


O


(h) Limited Partnership Agreement


B


D

47.

Heritage


Senior Residences Development, LLC

(a) Certificate of Formation

B


O


(b) Certificate of Existence (S/S Texas)

B


O


(c) Certificate of Account Status (TX)

B


O


(d) Organizational Number

B


O


(e) Tax Identification Number

B


O


(f) Resolutions


B


O


(g) LLC Agreement

B


O


45. Stanley D. Cohen Revocable Living Trust

(a) Trust Agreement

B

O


(b) Tax Identification Number


B

O

(c) Consent

B

O






		TITLE DOCUMENTS



		49. Title Insurance:



		

		(a) City Owner’s Title Commitment/Schedule B Exceptions 

		TC

		O

		



		

		(d) City’s Loan Title Commitment/Schedule B Exceptions

		TC

		O

		



		

		(e) Deletion of Arbitration Provision

		TC

		O

		



		

		(f) Evidence that premiums have been paid.

		O

		O

		



		50. Insured Closing Service Letter

		TC

		O

		



		51. UCC, Tax, Litigation Search Reports

		B/OC

		O

		 



		

		

		

		



		

		

		

		



		PROPERTY DOCUMENTS



		46. Copy of Deed

		B

		O

		



		47. Property Appraisal

		B

		O

		



		48. Survey

		B

		O

		



		49. Environmental Site Assessment – Phase 1 

		B

		O

		



		50. Final Project Budget (inclusive of final construction budget)

		B

		O

		



		51. Final Operating Budget (including cash flow projection with unit mix and rent roll)

		B

		O

		



		52. Cost Reasonableness Analysis

		B

		O

		



		53. Owner’s Affirmative Marketing Plan

		B

		O

		



		54. Owner’s Tenant Selection Policy

		B

		O

		



		55. Insurance

		B

		O

		



		56. Property Condition Assessment (if applicable)

		B

		O

		



		CONSTRUCTION DOCUMENTS



		57. Project Appraisal

		B

		O

		



		58. Approved Final Construction Schedule 

		B

		O

		



		59. Property Management Agreement

		B

		O

		



		60. Construction Project Management Agreement

		B

		O

		



		61. Architect’s Documents:



		

		(a) Architect’s Contract - executed

		B

		O

		



		

		(b) Architect’s Plans, Specifications, Drawings

		B

		O

		



		62. Contractor Documents



		

		(a) Construction Contract(s)

		B

		O

		



		

		(b) Construction Subcontract

		B

		O

		



		

		(c) Payment, Maintenance and Performance Bonds

		B

		O

		



		

		

		

		

		



		63. Permits and Approvals:



		

		(a) Building Permit(s) 

		B

		O

		



		STANDARD POST-CLOSING MATTERS/DEAL SPECIFIC REQUIREMENTS



		64. Receipt of Standard Post-Closing Documents:



		

		(a) Recorded Documents

		TC

		O

		



		

		(b) Insured Closing Service Letter

		TC

		O

		



		65. Deal Specific Items



		

		Senior Loan Documents

		B

		O
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First draft of Due Diligence  Checklist received on 11/11/20



Sent: Friday, November 6, 2020 9:31 AM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
I will send you a checklist either today or Monday.
 

From: Lee Cohen [mailto:LCohen@apcommunities.com] 
Sent: Friday, November 6, 2020 8:29 AM
To: Nancy Martin
Cc: Greg Griffith; Dan Wilson; Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov); Francie Sargent
Subject: RE: Heritage Senior Residences City Loan
 
Good morning Nancy,
 
Reaching out to see if there is a list of documents we can start putting together for you and the
team.
 
Thank you,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Nancy Martin <nmartin@smfadlaw.com> 
Sent: Wednesday, October 28, 2020 10:16 AM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
Receipt confirmd.
 

From: Lee Cohen [mailto:LCohen@apcommunities.com] 
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Sent: Wednesday, October 28, 2020 8:09 AM
To: Nancy Martin <nmartin@smfadlaw.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
Good morning Nancy.
 
Please see attached executed legal services letter. Our accounting team sent the wire yesterday,
please let me know if it has been received.
 
Thank you,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Nancy Martin <nmartin@smfadlaw.com> 
Sent: Wednesday, October 14, 2020 4:10 PM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>; Dan Wilson <dwilson@apcompanies.com>;
Paul.Yindeemark@houstontx.gov; Miller, Ray - HCD <Ray.Miller@houstontx.gov>; Brunilda Santiago
(Brunilda.Santiago@houstontx.gov) <Brunilda.Santiago@houstontx.gov>; Francie Sargent
<fsargent@smfadlaw.com>
Subject: RE: Heritage Senior Residences City Loan
 
Hi Lee,
 
Attached is our Firm’s legal services letter for execution along with the wiring
instructions for our trust account.  After execution, please return a signed copy of the
letter to me via email and wire the $49,000 fee to our trust account.  Once the funds
are received, I can start work on the project.  Thanks so much.
 
 

From: Lee Cohen [mailto:LCohen@apcommunities.com] 
Sent: Monday, October 12, 2020 4:54 PM
To: Nancy Martin
Cc: rmorrow@lockelord.com; Greg Griffith; Dan Wilson
Subject: Heritage Senior Residences
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mailto:fsargent@smfadlaw.com
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mailto:lcohen@apcommunities.com
mailto:nmartin@smfadlaw.com
mailto:LCohen@apcommunities.com
mailto:ggriffith@apmanagement.net
mailto:dwilson@apcompanies.com
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Hi Nancy,
 
Paul Yindeemark from the City of Houston’s Housing and Community Development Department
advised we will be working together on the CDBG-DR loan agreement for our development, Heritage
Senior Residences. Please let me know if you need anything from our team or if there is a due
diligence I can get started on. In this email I’ve included Greg Griffith and Dan Wilson from the AP
Team, and Rick Morrow from Locke Lord.
 
We look forward to working with you.
 
Regards,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

http://www.apcompanies.com/
mailto:lcohen@apcommunities.com


From: Nancy Martin
To: Greg Griffith; Lee Cohen; Dan Wilson; Michael Fincher; "crichardson@lockelord.com"; "cbast@lockelord.com";

Paul.Yindeemark@houstontx.gov; "Martinez, Ana - HCD"; "Morrow, Richard D."
Subject: Heritage Senior Residences - First Draft City Loan Documents
Date: Tuesday, December 8, 2020 6:04:46 PM
Attachments: Affidavit - No Commissions - Borrower 12-8.doc

Affidavit - Use of City Funds.doc
Attachment A - Restrictions.docx
Attachment B - Borrower"s Note 12-8.docx
Attachment D - UCC 1.pdf
ATTACHMENT E - reserved.docx
ATTACHMENT F - reserved.docx
Attachment G - Guaranty.docx
Attachment H -Declaration of Subordination 12-8.DOCX
Attachment I - Intercreditor Agreement.DOCX
Attachment K -Collateral Assignment of Property Management Agreement.doc
Attachment L - Assignment of Architect"s Contract 12-8v2.doc
Attachment M - Assignment of Construction Contract (City of Houston CDBG-DR) DMEAST_39158599(3).doc
Attachment N - Environmental Indemnity.doc
CERTIFICATION REGARDING DEBARMENT.docx
CERTIFICATION REGARDING LOBBYING.doc
Loan Agreement - Direct Loan 12-7-20.docx
Attachment C - Deed of Trust.docx
Attachment O - Bonds 12-8.doc

Please see attached for your review.  I will need the following documents to submit to City Council:
 
EXHIBIT A                                        Legal Description of the “Land”

EXHIBIT B                                        Commitments for “Other Financings”

EXHIBIT C                                        Preliminary Construction Budget

EXHIBIT D                                        Scope of Work

EXHIBIT E                                        Construction Schedule.

There is no Council meeting for the last 2 weeks in December so the soonest that this can go is
January.
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 SEQ CHAPTER \h \r 1AFFIDAVIT


BEFORE ME, on this day personally appeared, Stanley D. Cohen, the undersigned affiant, who, being by me duly sworn on his oath, deposed and stated as follows:


My name is Stanley D. Cohen. I am over the age of twenty-one years, have never been convicted of a felony and am fully competent to make this affidavit.


The following statements are true and within my personal knowledge:


I am the  Manager of, Ensemble Holdings, LLC, a Texas limited liability company, the manager member of HERITAGE SENIOR RESIDENCES, GP, LLC,  a Texas limited liability company, the general partner of HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership, (“Borrower”) and my responsibilities include oversight of the day-to-day operations of Borrower.


I am familiar with all of the business and transactions of Borrower, including the project known as Heritage Senior Residences for which the City of Houston is lending $11,700,000.00 in funds (“City’s Loan”).  I am familiar with the terms of the Loan Agreement (“Loan Agreement”) made by the City of Houston, Borrower and certain other parties in connection with the City’s Loan, and am making this affidavit as a requirement of the documentation for the City’s Loan.


I hereby certify that, as of the date of closing of the City’s Loan, no commissions, fees or other payments of any kinds have been made to Borrower, or any employees or directors of Borrower, or any company or individual related to or affiliated with Borrower, except as may be allowed pursuant to the terms of the  Loan Agreement.”


Further Affiant sayeth not. 


BORROWER:


Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

THE STATE OF ______             §


§


COUNTY OF ________              §



SUBSCRIBED AND SWORN TO BEFORE ME on this __ day of ________ 2021, by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.


GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________________, 2021.







NOTARY PUBLIC in and for The State of ____                         

2

Heritage Senior Residences






AFFIDAVIT OF USE OF FUNDS SEQ CHAPTER \h \r 1


BEFORE ME, on this day personally appeared, the undersigned affiant, who, being by me duly sworn on his/her oath, deposed and stated as follows: 

“My name is Stanley D. Cohen. I am the Manager of, Ensemble Holdings, LLC, a Texas limited liability company, the manager member of HERITAGE SENIOR RESIDENCES, GP, LLC,  a Texas limited liability company, the general partner of HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership(“Borrower”) and state the following:

In connection with the $11,700,000.00 loan made by the City of Houston to Borrower, the undersigned hereby certifies to the City of Houston that the funds advanced by the City of Houston have been or shall be utilized solely for the purposes set forth in the Loan Agreement between the City of Houston and the Borrower.”

Further Affiant sayeth not.

SIGNED this _______ day of ___________, 2021.

BORROWER:


Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

THE STATE OF _______           §


§


COUNTY OF ____                      §



SUBSCRIBED AND SWORN TO BEFORE ME on this __ day of ________ 2021, by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.


GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________________, 2021.







NOTARY PUBLIC in and for The State of ______                        

2
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RESTRICTIVE COVENANTS



THESE RESTRICTIVE COVENANTS (“Declaration”) are executed this __ day of ______, 2021, by HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership (“Owner”).



RECITALS



Owner has title to certain land described on EXHIBIT A attached hereto and incorporated herein by reference, together with any improvements situated thereon or to be constructed thereon, located at North East Corner of Center St. and Moy St., Houston TX 77007 (said land and improvements being hereinafter collectively referred to as the “Property” or the “Project”).



Pursuant to a certain Loan Agreement (“City Loan Agreement”) by and between the CITY OF HOUSTON (“City”) and Owner effective as of ________________, 2021, the Owner has agreed to comply with certain occupancy and rent restrictions on the Property for the Affordability Period (as defined herein), and, in consideration of the mutual benefits to the City and Owner set out in the City Loan Agreement, Owner has agreed to execute this Declaration to further evidence its agreement to comply with such restrictions.



NOW THEREFORE, in consideration of the premises and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto do hereby agree as follows:



ARTICLE I



DEFINITIONS



Section 1.1	General.  Capitalized terms used in this Declaration shall have, unless the context clearly requires otherwise, the meanings specified in this Article I. Certain additional terms may be defined elsewhere in this Declaration.



a.	Affordability Period shall mean the period, which commences upon Project Completion, as defined in the City Loan Agreement, during which all Designated Units in the Project must remain affordable (in accordance with the provisions of Section 3.1 hereof) without regard to the term of the City Loan Agreement or transfer of ownership of the Project.  The Affordability Period for the Project covered by this Declaration shall be forty (40) years from Project Completion and may be extended as provided In the City Loan Agreement.



b.	City is defined in the preamble to this Declaration.



c.	City Loan shall mean the loan made by the City to Owner in the original principal amount of $11,700,000.00.



d.	City Loan Agreement shall mean that certain loan agreement by and between the City and Owner, which governs the City Loan.



e.	City Loan Documents shall mean all of the documents executed by Owner that govern, secure, and/or evidence the City Loan, including without limitation, the City Loan Agreement and this Declaration.



f.	Designated Unit(s) shall mean those units in the Project which have been designated by the Owner and approved by the Director as subject to all occupancy, rent and affordability requirements contained in the City Loan Agreement and this Declaration. The Designated Units for the Project covered by this Agreement shall consist of sixty nine (69) Project units, as more particularly described in Article III hereof, and which may “float” within the Project.  



g.	Director shall mean the Director of the City’s Housing and Community Development Department or any other person that the Director may designate to monitor compliance with this Declaration.



h.	Float means that the location of the Designated Units may vary within the Project.  The income eligible tenants must occupy the Designated Units.  If at any time during the Affordability Period the income of the tenant household increases above the threshold eligible area median income level for which the Designated Unit has been designated, then Owner must substitute said unit with the next available comparable unit and house a household whose income is consistent with the area median income for the Designated Unit in which the tenant household became over-income.



i.	GLO means the General Land Office of the State of Texas.



j.	HUD shall mean the United States Department of Housing and Urban Development.



k.	Income and/or Family Income or any similar term, including without limitation, annual income, adjusted income, monthly income and monthly adjusted income shall have the meanings assigned to such terms in 24 CFR Part 5.



l.	LMI Persons shall mean households whose annual incomes do not exceed eighty (80%) percent of the area median income, as determined by HUD with adjustments for family size.



m.	Owner is defined in the preamble to this Declaration.



o.	Project shall mean the land described in EXHIBIT A together with all buildings and other improvements located thereon.  Project shall also include all personal property of the Owner located on, incorporated into, or used in connection with the land and improvements, including without limitation, all appliances, air conditioning, heating, ventilation, plumbing and electrical fixtures and equipment.

 

p.	Regulations mean all federal regulations applicable to the Project, including, without limitation, any federal or state regulations related to any loans or grants made pursuant to or in connection with the HUD Community Development Block Grant Disaster Recovery program, as amended from time to time as administered by the GLO.



Section 1.2	Generic Terms.  Unless the context clearly indicates otherwise, where appropriate the singular shall include the plural, and the masculine shall include the feminine or neuter and vice versa, to the extent necessary to give the terms defined in this Article I and/or the terms otherwise used in this Declaration their proper meanings.







ARTICLE II

 

USE AND OCCUPANCY OF THE PROPERTY



Section 2.1	Use and Occupancy of the Property.  During the Affordability Period, Owner will maintain the Designated Units located at the Property as multi-family rental housing for qualified LMI Persons and will rent or hold available for rental ten (10) Designated Units on a continuous basis.



	a. 	During the Affordability Period, Owner will make continuously available for occupancy each and every Designated Unit in the Project as provided in Section 3.1 below. 



b. The determination of whether the income of a family or individual occupying or seeking to occupy a Designated Unit exceeds the applicable income limit shall be made prior to admission of such family or individual to occupancy in a Designated Unit.  Thereafter, such determinations shall be made at least annually on the basis of an examination or reexamination of the current income of the family or individual. 



ARTICLE III



RENT



Section 3.1	Designated Units; Compliance With Affordability Requirements.  

a.	The Director has determined that the number of Designated Units for the Project covered by this Agreement shall consist of  sixty-nine (69) units, being at least fifty-one percent (51%) of the  one hundred thirty-five (135) total residential units in the Project, the location of which may float during the Affordability Period.

b.	With respect to the Designated Units, Owner shall comply with the following affordability requirements:



(1) Each of the Designated Units shall be rented or be available for rent only to the City’s LMI Persons, being those households whose gross income does not exceed eighty percent (80%) of the Area Median Income (“AMI”), as determined by HUD. 

(2) Designated Units shall be rent restricted based upon the following criteria:

a. ten percent (10%) or seven (7) of the Designated Units shall be restricted to households at rents that do not exceed thirty percent (30%) of AMI. 

b. twenty percent (20%) or  fourteen (14) of the Designated Units shall be restricted households at rents that do not exceed fifty percent (50%) of AMI.

c. forty percent (40%) or  twenty-eight (28) of the Designated Units shall be restricted to households at rents that do not exceed sixty percent (60%) of AMI.

d. thirty percent (30%) or  twenty (20) of the Designated Units shall be restricted to households at rents that do not exceed eighty percent (80%) of AMI.

(3) The rental amount for each Designated Unit shall not exceed the applicable maximum rental limitations published annually by HUD for the low-income housing tax credit program, adjusted for unit size and applicable to the City, as such rental limitation is further described at 26 U.S.C. §§ 42(g)(2)(A) and (B).

(4) [bookmark: _Ref295229156]The location of the Designated Units shall “float” within the Project.  No later than ninety (90) days prior to the initiation of rental activities at the Project, Owner shall contact the Director to establish a procedure for identifying the initial Designated Units to be occupied by qualified tenants and a procedure for identifying the floating Designated Units on a periodic basis thereafter. 

c. The Owner will not refuse to lease a Designated Unit to a recipient of federal housing assistance or to the holder of a document evidencing participation in a tenant-based assistance program because of the status of the prospective tenant as a holder of such certificate of participation, rental voucher, or comparable tenant-based assistance document (unless such rental is in conflict with other applicable federal or state requirements.

	

ARTICLE IV



ADMINISTRATION



Section 4.1	Tenant Lease Requirements.  The Owner shall enter into a lease agreement (in the form approved by the Director) with each new or renewal tenant (“Tenant”) of the Project’s Designated Units.  The term of each lease shall not be less than one (1) year unless the Owner and the Tenant mutually agree otherwise.  No lease of any Designated Unit may contain any of the following provisions: 



a.	An agreement by the Tenant to be sued, to admit guilt or to a judgment in favor of the Owner in a lawsuit brought in connection with the lease; 



b.	An agreement by the Tenant that the Owner may take, hold, or sell personal property of household members without notice to the Tenant and a court decision on the rights of the parties. This provision does not apply to an agreement by the Tenant concerning disposition of personal property remaining in a housing unit in the Project after the Tenant has moved out of a unit.  The Owner may dispose of this personal property in accordance with applicable state law;



c.	An agreement by the Tenant not to hold the Owner or the Owner’s agents legally responsible for any action or failure to act, whether intentional or negligent;



d.	An agreement of the Tenant that the Owner may institute a lawsuit without notice to the Tenant;



e.	An agreement by Tenant that the Owner may evict the Tenant or household members without instituting a civil court proceeding in which the Tenant has the opportunity to present a defense, or prior to a court decision regarding the rights of the parties;



f.	An agreement by the Tenant to waive any right to a trial by jury;



g.	An agreement by the Tenant to waive the Tenant’s right to appeal, or to otherwise challenge in court, a court decision in connection with the lease; or



h.	An agreement by the Tenant to pay attorney’s fees or other legal costs even if the Tenant wins in a court proceeding by the Owner against the Tenant.  The Tenant, however, may be obligated to pay costs if the Tenant loses.



Section 4.2	Limitations on Termination of Leases.  Owner shall not terminate any tenancy or refuse to renew the lease of any Tenant in the Project except for one of the following reasons: (a) violation of the terms and conditions of the lease; (b) violation of applicable federal, state or local law; (c) if the Project is a transitional housing facility, for completion of the transitional housing tenancy period established by mutual agreement of the Owner and the City; or (d) other good cause.  Any termination or refusal to renew must be preceded by the Owner providing the affected Tenant with not less than thirty (30) days prior written notice specifying the grounds for such termination or refusal to renew.



Section 4.3 	[reserved]	



Section 4.4	Annual Reevaluation of Rents.  For purposes of monitoring compliance with the affordability requirements of Section 3.1 above, Owner shall, prior to the occupancy of any Tenant in a Designated Unit and thereafter annually, submit to the City for approval, the rents proposed by the Owner for the coming year as well as the monthly allowances proposed by the Owner for the coming year for utilities and services to be paid by the Tenant.  In connection with the Owner’s annual submittal of proposed rents, the Owner shall re-examine the income of each Tenant household living in a Designated Unit.  The maximum monthly rent must be recalculated by the Owner in accordance with the requirements of Section 3.1 above and reviewed and approved by the City.  Any increase in rents for Designated Units is subject to the provisions of the leases in any event, and the Owner must provide Tenants not less than thirty (30) days prior written notice before implementing any increase in rents.     



Section 4.5	Maintenance of Project.  Owner must maintain the Project in compliance with (i) the City’s Minimum Property Standards as defined in the City Loan Agreement and (ii) all applicable, local codes, rehabilitation standards, ordinances and zoning ordinances (including without limitation, the City’s Building, Housing and Fire Codes).

           

Section 4.6	Maintenance of Documents.  All tenant lists, applications, leases, waiting lists, income examinations and reexaminations relating to the Property shall at all times be kept separate and identifiable from any other business of Owner which is unrelated to the Property, and shall be maintained in a reasonable condition for proper audit and subject to examination and photocopying during business hours by representatives of the City, GLO or other federal agency.



Section 4.7	Compliance Review.  The City or its designee will monitor Owner’s compliance with the requirements of this Declaration.  In conducting its compliance review the City will rely primarily on information obtained from Owner’s records and reports, findings from on-site monitoring and audit reports.



Section 4.8	Releases.  Upon the expiration of the Affordability Period as provided in Section 1.1(a) hereof, Owner shall request that the City execute such documents as may be required to evidence release of the Property from the covenants and restrictions set forth in this Declaration.

	



ARTICLE V



REPRESENTATIONS AND WARRANTIES OF OWNER



Section 5.1	Representations and Warranties.  Owner represents and warrants to the City that:



a.	Valid Execution.  Owner has validly executed this Declaration and the same constitutes the binding obligation of Owner.  Owner has full power, authority and capacity:



  (i)	to enter into this Declaration;



 (ii)	to carry out Owner’s obligations as described in this Declaration; and



(iii)	to assume responsibility for compliance with all applicable local, state and federal rules and regulations, including, without limitation, the Regulations.



b.	No Conflict or Contractual Violation.  To the best of Owner’s knowledge, the making of this Declaration and Owner’s obligations hereunder:



 (i)	will not violate any contractual covenants or restrictions (A) between Owner and any third party or (B) affecting the Property;



(ii)	will not conflict with any of the instruments that create or establish Owner’s authority;



(iii)	will not conflict with any applicable public or private restrictions;



(iv)	do not require any consent or approval of any individual or entity which has not already been obtained; and



(v)	are not threatened with invalidity or unenforceability by any action, proceeding or investigation pending or threatened, by or against (A) Owner without regard to capacity, (B) any person with whom Owner may be jointly or severally liable, or (C) the Property or any part thereof.



c.	No Litigation.  No litigation or proceedings are pending or, to the best of Owner’s knowledge, threatened against Owner which if adversely determined could individually or in the aggregate have an adverse effect on title to or the use and enjoyment or value of the Property, or any portion thereof, or which could in any way interfere with the consummation of this Declaration.



d.	No Bankruptcy.  There is not pending or, to Owner’s best knowledge, threatened against Owner any case or proceeding or other action in bankruptcy, whether voluntary or otherwise, any assignment for the benefit of creditors, or any petition seeking reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief for Owner under any federal, state or other statute, law or regulation relating to bankruptcy, insolvency or relief for debtors.



Section 5.2	INDEMNIFICATION.  OWNER AGREES TO INDEMNIFY AND HOLD HARMLESS THE CITY, GLO AND HUD FROM AND AGAINST ALL LIABILITIES, LOSSES, CLAIMS, DAMAGES, JUDGMENTS, COSTS AND  EXPENSES (INCLUDING, WITHOUT LIMITATION, REASONABLE ATTORNEYS’ FEES) INCURRED BY THE CITY, GLO OR HUD AS A RESULT OF ANY MATERIAL INACCURACY IN ANY OF THE REPRESENTATIONS AND WARRANTIES CONTAINED IN SECTION 5.1. 



ARTICLE VI



ENFORCEMENT AND REMEDIES



Section 6.1	Remedies of the City.



a.	A default under this Declaration or the City Loan Agreement, shall constitute a default under the City Loan and shall entitle the City to exercise all of its rights and remedies under the City Loan Documents.  The rights set forth in this Section 6.1 are in addition to any rights the City may have under the City Loan Documents, at law or in equity.  In the event of a default hereunder, Owner and tax Credit Investor shall have the cure rights provided it under Sections 10.1.2 and 10.3 of the Loan Agreement. 



b.	This Declaration shall be enforceable by actions at law or in equity including, without limitation, actions for specific performance by the City, its successors and assigns and/or one or more third-party beneficiaries.  For the purpose of this Restrictive Covenant, a third-party beneficiary shall be any member of a Low-Income Family meeting the eligibility requirements for a Designated Unit under Section 3.1 of this Declaration.

 	c.	Each right, power and remedy of the City provided for in this Declaration now or hereafter existing at law or in equity or by statute or otherwise shall be cumulative and concurrent and shall be in addition to every other right, power or remedy provided for in this Declaration or now or hereafter existing at law or in equity or by statute or otherwise and the exercise or beginning of the exercise by the City of any one or more of the rights, powers or remedies provided for in this Declaration or now or hereafter existing at law or in equity or by statute or otherwise shall not preclude the simultaneous or later exercise by the City of any or all such other rights, powers or remedies.



	

ARTICLE VII



MISCELLANEOUS



Section 7.1	Amendments.  This Declaration may not be amended, modified or rescinded except pursuant to written instrument executed by Owner and approved by the City.



Section 7.2	Notices.  All notices required or permitted to be given under this Declaration must be in writing and will be deemed to have been duly given if delivered personally or three (3) days after mailed postage prepaid, by registered or certified United States mail, return receipt requested, addressed to the parties at the following addresses:



If mailed or delivered

to the City:			City of Houston

Housing & Community

Development Department

2100 Travis Street, 9th Floor

Houston, TX 77002

Attention: Director



	If mailed or delivered

	to Owner:			Mr. Dan Wilson

					Heritage Senior Residences, L.P.

					161 NW 6th Street, Suite 1020 

					Miami, FL 33136 



			

Any party may change its address for notice purposes by giving notice to the other parties in accordance with this Section 7.2.



Section 7.3	Governing Law and Venue.  This Declaration shall be construed and interpreted in accordance with the laws of the City, the State of Texas, the laws of the federal government of the United States, and all rules and regulations of any regulatory body or officer having jurisdiction. Venue shall be proper for any dispute with respect to this Declaration in the United States District Court for the Southern District of Texas or the state circuit court sitting in Harris County, Texas.



Section 7.4	Severability.  This Declaration is intended to be performed in accordance with, and only to the extent permitted by, all applicable laws, ordinances, rules and regulations.  If any provision of this Declaration or the application thereof to any person or circumstance shall be held invalid or unenforceable, the remainder of this Declaration and the application of such provision to other persons or circumstances shall not be affected thereby, but rather shall be enforced to the greatest extent permitted by law.



Section 7.5	Binding Effect; Covenants Running with the Land.  During the Affordability Period, this Declaration and the covenants, reservations and restrictions contained herein shall be deemed covenants running with the land for the benefit of the City and its successors and shall pass to and be binding upon Owner’s  assigns and successors in title to the Property, or if the Property shall not include title to land, but shall include a leasehold interest in land, this Declaration and the covenants, reservations, et al., shall bind the leasehold interest as well as the Property and shall pass to and be binding upon all heirs, assigns and successors to such interest; provided, however, that upon expiration of the Affordability Period this Declaration and said covenants, reservations and restrictions shall expire.  During the Affordability Period, each and every contract, deed or other instrument hereafter executed covering or conveying the Property or any portion thereof shall conclusively be held to have been executed, delivered and accepted subject to such covenants, reservations and restrictions regardless of whether such covenants, reservations and restrictions are set forth in such contract, deed or other instrument.  If a portion or portions of the Property are conveyed, all of such covenants, reservations and restrictions shall run to each portion of the Property.  Owner, at its cost and expense, shall cause this Declaration to be duly recorded or filed and re-recorded or refiled in such places, and shall pay or cause to be paid all recording, filing or other taxes, fees and charges, and shall comply with all such statutes and regulations as may be required by law, in the opinion of qualified counsel, in order to establish, preserve and protect the ability of the City to enforce this Declaration.



Section 7.6	Counterparts.  This Declaration and any amendments hereto may be executed in several counterparts, each of which shall be deemed to be an original copy.



Section 7.7	Section Titles.  Section titles and the table of contents are for descriptive purposes only and shall not control or limit the meaning of this Declaration as set forth in the text.







[Signatures on next page]

[bookmark: QuickMark]
IN WITNESS WHEREOF, the undersigned have executed this Declaration to be effective as of the _______ day of ________________, 2021.





OWNER:



[bookmark: _GoBack]HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

Stanley D. Cohen, Manager 





THE STATE OF _________	             §

             §

COUNTY OF ___________                     §

			

The foregoing instrument was acknowledged before me this ______ day of ____________, 2021 by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.

	________________					
	NOTARY PUBLIC - THE STATE OF _______________		_________________________________________		Printed Name of Notary

					My commission expires:________________.





ATTACHMENTS:



EXHIBIT “A”	Property Description
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EXHIBIT A



Property Description










ATTACHMENT B

TO LOAN AGREEMENT



NOTE 
NOTE



$11,700,000.00                                                                               ________________, 2021





    I.	PROMISE TO REPAY.



[bookmark: _DV_M39]FOR VALUE RECEIVED, HERITAGE SENIOR RESIDENCES, LP, a Texas , limited partnership ("Maker"), hereby agrees and promises to pay to the order of THE CITY OF HOUSTON TEXAS, a home-rule city organized under the laws of the State of Texas ("Payee"), at City Hall Annex, 900 Bagby, City of Houston, Harris County, Texas 77002 or at any other place as the holder hereof may from time to time in writing designate, on the Maturity Date, in coin or currency, which at the time of payment shall constitute legal tender of the United States of America, the principal sum of ELEVEN MILLION  SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($ 11,700,000.00), or so much thereof as may be advanced, together with interest on the principal balance from time to time remaining unpaid at the rates set forth below.



The loan (“Loan”) evidenced by this Note is subject to the terms and conditions of that one certain Loan Agreement (“Loan Agreement”) between Maker and Payee of even date herewith.  All capitalized terms used herein that are not defined herein shall have the same meaning as given in the Loan Agreement.  



The proceeds of the Loan will be used to fund the costs for the acquisition, construction, repair, renovation and/or rehabilitation of certain improvements located on the property located at North East Corner of Center St. and Moy St., Houston TX 77007(“Project”) which houses or is to house low or moderate-income persons.  Funding for the City Loan is being provided to the City pursuant to 2017 Community Development Block Grant Disaster Recovery program funds awarded by the United States Department of Housing and Urban Development through the Texas General Land Office (“GLO”) and is subject to the terms and conditions of a contract between GLO and the City. The Loan is a community development activity undertaken by the City and authorized under Chapter 373 or Chapter 374 of the Texas Local Government Code.



  II.	TERM.



The term of the Loan shall commence on the date on which Loan Documents (as defined in the Loan Agreement)  are executed (the “Closing Date”) and shall mature upon the last day of the Affordability Period (as defined in the Loan Agreement) (the “Maturity Date”). This Note is secured by and entitled to the benefits of a Deed of Trust, Security Agreement and Financing Statement of even date herewith executed by Maker to Tom McCasland, Trustee for the benefit of Payee, covering fee ownership interest in the Project, together with the buildings and other improvements now or hereafter erected thereon and the personal property attached to or used in connection therewith.



III.	PAYMENTS.



No payment of principal or interest shall accrue or be payable under this Note during the Approved Construction Period which is a period of twenty-four (24) months from the Closing Dated except in the event of a Default (as hereinafter defined) during the Term of this Note. Upon the expiration of the Affordability Period (as defined in the Loan Agreement), if no Default has occurred which remains uncured, the amount of any remaining deferred principal and accrued interest shall be deemed paid upon the Maturity Date. The Maturity Date is the date of expiration of the Affordability Period. Upon the event of a Default, the outstanding deferred principal balance and accrued interest thereon shall be immediately due and payable, without notice or opportunity to cure.  



Notwithstanding the forgoing, after the expiration of the Approved Construction Period until the Maturity Date, Maker shall pay an annual installment of interest equal to the lesser of (i) one percent (1%) annually on the outstanding balance of the loan plus accrued unpaid interest, if any, or (ii) fifty percent (50%) of Net Cash Flow. The annual interest payment or non-payment of such interest shall be accompanied by evidence acceptable to the Director documenting Net Cash Flow or lack of sufficient Net Cash Flow. Upon the expiration of the Affordability Period (as defined in the Loan Agreement), if no Default has occurred which remains uncured, the amount of the deferred principal and interest shall be deemed paid.  The Maturity Date is the date of expiration of the Affordability Period.   



For purposes of this provision available cash flow shall mean net cash flow as defined as follows:

Net Cash Flow shall mean all income and revenues actually received by Maker from the lease of the Project Units and other improvements, and all other income and revenues actually received by Maker in connection with the Project, excluding and deducting therefrom all (1) Operating Expenses; (2) security, pet or cleaning deposits, if any; (3) payments from the Replacement Reserve or from Operating Reserves; (4) payments or reimbursements from insurers or other third parties and used or to be used for restoration, repair or remodeling of any of the Project Units or other improvements; (5) capital contributions, grants, proceeds of any permitted sale, transfer, exchange, refinancing or other disposition or encumbrance of all or a portion of the Project; (6) condemnation proceeds and awards in place of them; (7) tax reduction or abatement proceeds; (8) loan proceeds; (9) deposits made to operating reserves and to the replacement operating reserves; and (10) payments of the deferred developer fee.



   IV.	DEFAULT; ACCELERATION.	 



If a Default exists, the entire debt represented by this Note, consisting of the outstanding principal balance and all accrued interest thereon, shall, at the option of the holder hereof, become immediately due and payable, and except as provided in the Loan Agreement, without notice, presentment for payment, demand, notice of nonpayment, notice of intention to accelerate, acceleration, or other notices of any type which are specifically waived, time being of the essence hereof. Payee’s rights under this paragraph shall be in addition to any other rights or remedies it may have under any of the Loan Documents, at law or in equity, to enforce Maker’s obligations under the Loan Documents.  During the continuance of any Default, interest shall accrue on the outstanding balance of this Note at a rate equal to the lower of the highest rate permitted by applicable law or ten percent (10.0%) per annum (“Default Rate”). This Note shall be recourse to the Maker.  For purposes of this Note, the term “Default” shall mean a default in payment of the Note or a default under the terms of this Note, the Deed of Trust, the Loan Agreement, or any of the other Loan Documents that continues beyond the expiration of all applicable notice and cure periods.



 V.	PREPAYMENT/MODIFICATION. 



THIS NOTE MAY NOT BE PREPAID OR MODIFIED WITHOUT THE PRIOR WRITTEN CONSENT OF THE PAYEE, WHICH CONSENT MAY BE WITHHELD OR GRANTED IN THE SOLE DISCRETION OF THE PAYEE.





VI.	APPLICATION OF PAYMENTS.





Each payment made on this Note shall be credited first to accrued, unpaid interest and the remainder to principal.
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VII.	WAIVER.



Maker hereby waives presentment for payment, protest and demand, notice of protest, demand and dishonor, and non-payment of this Note, and except as otherwise specified in the Loan Agreement  between the parties, waives notice of default, notice of acceleration, and notice of intent to accelerate, and hereby consents that the holder hereof may extend the time of payment or otherwise modify the terms of payment of any part or the whole of the debt evidenced by this Note, at the request of any other person liable hereon, and such consent shall not alter nor diminish the liability of any person.  The failure to exercise any remedy available to Payee shall not be deemed to be a waiver of any rights or remedies of Payee under this Note or under any of the other Loan Documents, or at law or in equity.  No extension of the time for the payment of this Note or any installment due hereunder, made by agreement with any person now or hereafter liable for the payment of this Note, shall operate to release, discharge, modify, change or affect the original liability of Maker under this Note, either in whole or in part, unless Payee specifically, unequivocally and expressly agrees otherwise in writing.  This Note may not be changed orally, but only by an agreement in writing signed by the party against whom enforcement of any waiver, change or modification is sought.



VIII.	COSTS OF COLLECTION; ATTORNEYS’ FEES.



Maker agrees to pay all costs of collection, including reasonable attorneys’ fees, if the principal of this Note or any payment on the principal or interest hereon is not paid at the respective maturity and to pay all reasonable costs including, attorneys’ fees and court costs, if it becomes necessary to protect the security hereof, whether suit be brought or not, after default hereunder by Maker.  



   IX.	USURY LIMITATIONS.



No provision of the Loan Agreement, this Note, or any instrument securing payment of or relating to the indebtedness, shall require the payment or permit the collection of interest in excess of the maximum rate allowed by applicable law (“Maximum Rate”). If any excess of interest in such respect is herein or in any other instrument provided for, or shall be adjudicated to be so provided for herein or in any other instrument, the provisions of this paragraph shall govern and neither Maker nor any guarantor or endorser of this Note nor their respective heirs, personal representatives, successors, or assigns shall be obligated to pay such interest to the extent it is in excess of the Maximum Rate.  Any fees or other sums that under applicable law are deemed to constitute interest shall be or other sums so deemed interest shall be amortized, prorated, allocated and spread in equal parts over the full stated term of the loan evidenced hereby.



If the maturity of this Note is accelerated for any reason before the due date stated, or in the event of any prepayment by Maker, or in any other event, earned interest may never exceed the Maximum Rate, computed from the date of disbursement of the loan evidenced hereby until payment, and any unearned interest otherwise payable hereunder that is in excess of the Maximum Rate shall be cancelled automatically as of the date of the acceleration, prepayment, or other event, and if previously paid, shall at the option of the holder of this Note be either refunded to Maker or credited on the principal of this Note, provided that, if the holder elects to credit the unearned interest on the principal of this Note, and such unearned interest exceeds the principal balance, the excess shall be refunded to Maker.  Any interest computation under this Note and the Loan Agreement shall be at not more than the Maximum Rate upon the portion of the face amount hereof representing principal that remains unpaid from time to time, it being the intention of the parties hereto to conform strictly to the laws applicable to the loan evidenced by this Note and the Loan Agreement, and should it be held that interest payable under this Note and the Loan Agreement is in excess of the Maximum Rate, the interest chargeable hereunder shall be reduced to the maximum amount permitted by law.



X.  RESERVED  





XI. GOVERNING LAW AND VENUE



This Note is made in the State of Texas and shall be governed by and construed in accordance with the internal laws of the State of Texas, without regard to conflicts of laws principles. Venue for any disputes relating in any way to this Note shall lie exclusively in Harris County, Texas. 



XII. SUCCESSORS



This Note shall be binding upon the parties hereto and their respective successors and assigns.



XIII. JURY WAIVER



	MAKER AND PAYEE ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED, EACH PARTY, AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF THEIR CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR MUTUAL BENEFIT, WAIVES ANY RIGHT TO TRIAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE PERFORMANCE OR ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS NOTE OR THE INDEBTEDNESS.

  XIV. ENTIRE AGREEMENT

THIS WRITTEN LOAN AGREEMENT (AS DEFINED BY SECTION 26.02 OF THE TEXAS BUSINESS AND COMMERCE CODE) AND THE OTHER LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES.  THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES.

XV. RECOURSE



This Note shall be recourse to its Maker.  



If at any time any payment received by Payee hereunder shall be deemed by a court of competent jurisdiction to have been a voidable preference or fraudulent conveyance under any Debtor Relief Law (as defined below), then the obligation to make such payment shall survive any cancellation or satisfaction of this Note or return thereof to Payee and shall not be discharged or satisfied with any prior payment thereof or cancellation of this Note, but shall remain a valid and binding obligation enforceable in accordance with the terms and provisions hereof, and such payment shall be immediately due and payable upon demand.  For purposes of this Note, "Debtor Relief Law" shall mean Title 11 of the United States Code, as now or hereafter in effect, or any other applicable law, domestic or foreign, as now or hereafter in effect, relating to bankruptcy, insolvency, liquidation, receivership, reorganization, arrangement or composition, extension or adjustment of debts or similar laws affecting the rights of creditors.







[EXECUTED ON THE FOLLOWING PAGE]










Signature Page to

Promissory Note 





EXECUTED to be effective as of the date first written above.





                                                                              MAKER:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



[bookmark: _GoBack]By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

								Stanley D. Cohen, Manager	
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ATTACHMENT G

TO LOAN AGREEMENT



CONSTRUCTION COMPLETION GUARANTY


CONSTRUCTION COMPLETION GUARANTY



	This Construction Completion Guaranty ("Guaranty") is made by the undersigned, STANLEY D. COHEN, STANLEY D. COHEN REVOCABLE LIVING TRUST and HERITAGE SENIOR RESIDENCES DEVELOPMENT, LLC (whether one or more, collectively, jointly and severally, hereinafter referred to as "Guarantor"), in favor of THE CITY OF HOUSTON, TEXAS, a home-rule city organized under the laws of the State of Texas ("City"), and is a guarantee of certain obligations of HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership company ("Borrower").



	R E C I T A L S:



	WHEREAS, Borrower has requested that the City enter into a certain Loan Agreement ("Agreement") of substantially even date herewith, by and between Borrower and the City, pursuant to which the City is being requested to lend to Borrower an amount not to exceed ELEVEN MILLION SEVEN HUNDRED  THOUSAND AND NO/100 DOLLARS ($11,700,000.00)  ("Loan") to pay for eligible costs in connection with the construction of a one hundred thirty five (135) unit apartment complex (collectively, the "Improvements") upon certain real property owned by Borrower and located in Harris County, Texas ("Premises") (the Premises and the Improvements are hereinafter referred collectively to from time to time as, the "Project");



WHEREAS, Borrower's obligations to the City are evidenced by a certain Note executed by Borrower (“Note") of even date herewith and are secured, in part, by a Deed of Trust, Security Agreement and Financing Statement (“Deed of Trust”) covering the Project, certain other security documents, and all of the documents evidencing, securing, guaranteeing or governing the Loan, are sometimes referred to collectively as the "Loan Documents"); and



WHEREAS, the City is unwilling to enter into the Agreement and to make the Loan unless Guarantor delivers this Guaranty to the City.



NOW, THEREFORE, in consideration of the foregoing and in order to induce the City to enter into the Agreement and to make the Loan to Borrower subject to the terms and conditions of the Agreement, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and further acknowledging that the City intends to rely on the guaranty of Guarantor hereunder, Guarantor hereby agrees as follows:



1.	DEFINITIONS AND INTERPRETATIONS. As used herein, the following capitalized terms shall have the following meanings:



"Borrower" shall mean Borrower and its successors and assigns.



"Completion Date" shall mean the date on which the Director sends written notice to Borrower that the Project Completion (as defined in the Agreement) has occurred in accordance with the Loan Documents and to the satisfaction of the Director and that the Guaranteed Obligations have been satisfied in full.



"Guarantor" shall mean and refer to each and all of the undersigned parties signing this Guaranty as Guarantor; and the liability of said parties for the performance of the covenants, duties and obligations of Guarantor hereunder shall be joint and several.



Capitalized words and phrases that are used herein and not defined herein shall have the meaning ascribed to them in the Loan Documents. Any defined term used in the plural shall refer to all members of the relevant class, and any defined term used in the singular shall refer to any of the members of the relevant class. Any defined term used herein that is a document, instrument, drawing, survey, map, plan, technical description or other writing, and any other reference herein to a writing, shall include the original of such writing and any and all amendments, supplements, modifications, renewals, extensions, restatements, reinstatements, rearrangements, enlargements, or replacements of or to the same from time to time.



2.	OBLIGATIONS GUARANTEED.  In consideration of the City entering into the Agreement and agreeing to make the Loan, and upon the terms and provisions hereof, Guarantor hereby irrevocably, jointly and severally, absolutely and unconditionally warrants and guarantees to the City the payment and performance of the following (the "Guaranteed Obligations"), when due, whether by their terms, by acceleration, or otherwise: (a) that Borrower shall cause construction of the Project to be completed on or before the Completion Date, which shall be eighteen (18) months after the Closing of the  Loan (as defined in the Agreement) or (ii) the expiration date of the GLO Contract (as defined in the Agreement) and construction shall be commenced within thirty (30)  after Closing, with time being of the essence for both deadlines; (b) that Borrower shall cause the Project to be constructed and completed in accordance with the Loan Documents and all requirements of any governmental authority without deviation unless approved by the City, in writing, or specifically permitted by applicable provisions of the Agreement; (c) that Borrower shall cause the Project to be constructed and completed free and clear of all liens other than those in favor of the City, Senior Lender, or as otherwise specifically permitted under the terms of the Deed of Trust; (d) that Borrower shall strictly comply with the environmental covenants, representations and warranties contained in the Deed of Trust and (e) that Borrower shall cause all costs of constructing the Project, including, but not limited to, all debt service and all operating deficits, to be paid when due, including without limitation, all costs in excess of those set forth in the Preliminary Project Budget (as defined in the Agreement) whether resulting from: (i) change orders; (ii) delays in obtaining any approvals from any governmental authority that are required for the construction, use, or occupancy of the Project (collectively, the "Approvals"); or (iii) otherwise. Guarantor further guarantees the payment and performance of the Guaranteed Obligations whether or not the same arise during or after the time that Borrower is the owner of the Premises, whether subsequent owners of the Premises acquire the Premises by voluntary or involuntary means, by foreclosure or deed in lieu of foreclosure, or otherwise and notwithstanding that other persons or entities may be the subsequent owners of the Premises.



3.	CONSIDERATION.  Guarantor acknowledges that Guarantor has made this Guaranty to induce the City to make advances to Borrower of the Loan and that the City is making such advances to Borrower in reliance upon this Guaranty and would not make such advances without the appropriate execution and delivery of this Guaranty.



Guarantor represents and warrants to the City that Guarantor has a financial interest in Borrower and will receive substantial economic benefit by reason of the City extending the Loan to Borrower, provided, however, that Guarantor's liability hereunder shall not be affected or impaired by such Guarantor's disposition or loss of its financial interest in Borrower or by reason of the City's refusal in accordance with the terms of the Loan Documents to make Loan advances to Borrower.



4.	OBLIGATIONS OF GUARANTOR UPON DEFAULT.  If a Default exists that is a failure by any party to pay or to perform any part of the Guaranteed Obligations when due, Guarantor shall, within ten (10) business days after written demand of the City to Guarantor (a) cure such failure to pay and/or commence to perform diligently, continuously and in good faith the applicable part of the Guaranteed Obligations and complete same in the time frames required under the Loan Documents; (b) diligently procure completion of the Project at Guarantor's sole cost and expense and in the time frames required under the Loan Documents; (c) fully pay and discharge all claims, including for labor performed and material and services furnished in connection with the construction of the Project, subject to the provisions of the Loan Documents, including the right thereunder to contest such claims; and (d) pay the City (x) all reasonable attorneys' fees and other costs the City incurs in enforcing the performance or the payment of the Guaranteed Obligations, with interest at the Default Rate (as defined in the Note), and/or (y) any and all sums the City has advanced to satisfy portions of the Guaranteed Obligations pursuant to the Agreement.  The City agrees that: (i) in the event that and so long as Guarantor is not in default of the terms, conditions, provisions, and obligations hereunder beyond applicable grace periods; (ii) in the event that and so long as Guarantor is timely paying or performing the Guaranteed Obligations as required herein based on the written request of the City and without the requirement of any legal proceeding to enforce the same; and (iii) after Guarantor commences and diligently and continuously continues, in good faith, to pay or perform a portion of the Guaranteed Obligations after written request of the City and Guarantor has provided the City with evidence satisfactory to the City that such Guaranteed Obligations are being timely performed, lien-free (or bonded around) and in strict accordance with the Loan Documents, there is no further Default by Borrower under the Agreement or the other Loan Documents or failure by Guarantor in payment or performance of the Guaranteed Obligations hereunder, the City shall continue to advance any Loan funds then available pursuant to the provisions of the Agreement as if no Default had occurred and shall not institute foreclosure proceedings under the Deed of Trust or charge interest at the rate under the Note during the period after which Guarantor first pays or performs a portion of the Guaranteed Obligations (which portion is sufficient to the City to evidence that the Guaranteed Obligations will be timely completed in strict accordance with the Loan Documents) after written request of the City and prior to the date that one of the conditions described in items (i), (ii), and (iii) is no longer met. It is expressly understood and agreed that the City may institute such foreclosure proceedings and/or charge interest at the Default Rate under the Note, notwithstanding Guarantor's compliance and timely performance hereunder, should any Default exist that is not cured promptly after: (a) receipt by Guarantor of notice thereof, or (b) a demand by the City to Guarantor pursuant to this Section 4.  ANYTHING IN THIS GUARANTY TO THE CONTRARY NOTWITHSTANDING, GUARANTOR FURTHER AGREES TO INDEMNIFY AND HOLD HARMLESS THE CITY AGAINST ANY LOSS, DAMAGE, COST OR EXPENSE (INCLUDING WITHOUT LIMITATION, REASONABLE ATTORNEYS' FEES AND COSTS) THAT THE CITY MAY SUFFER OR INCUR BY REASON OF THE BREACH OR FAILURE OF GUARANTOR'S UNDERTAKINGS AND AGREEMENTS PURSUANT TO THIS GUARANTY.



5.	TERMINATION.  The obligations of Guarantor hereunder shall terminate on the Completion Date as defined herein.



6.	CONTINUING GUARANTY.  This is a continuing Guaranty, and shall apply to and cover all of the Guaranteed Obligations and all renewals and extensions thereof until the termination date of Guarantor's obligations hereunder as established pursuant to Section 5 hereof  



7.	INDEPENDENT OBLIGATION; BANKRUPTCY OF BORROWER.  The obligations of Guarantor hereunder are independent of the obligations of Borrower, or any other person; and the City may enforce any of the City's rights hereunder independently of any other right or remedy that the City may at any time hold with respect to the Guaranteed Obligations or any security or other guaranty therefor. Without limiting the generality of the foregoing, the City may bring a separate action against Guarantor without first proceeding against Borrower, any other guarantor or any other person, or any security held by the City, and regardless of whether Borrower or any other guarantor or any other Person is joined in any such action. The City's rights hereunder shall not be exhausted by any action taken by the City until all Guaranteed Obligations have been fully paid and performed or until the obligations of Guarantor hereunder terminate pursuant to Section 5 hereof.   



The liability of Guarantor hereunder shall be reinstated and revived, and the rights of the City shall continue, with respect to any amount at any time paid on account of the Guaranteed Obligations that shall thereafter be required to be restored or returned by the City upon the bankruptcy, insolvency, or reorganization of Borrower, any other guarantor or any other person liable for the Guaranteed Obligations, or otherwise, all as though such amount had not been paid.  In any bankruptcy or other proceeding in which the filing of claims is required by law, Guarantor shall file all claims which Guarantor may have against Borrower relating to any indebtedness of Borrower to Guarantor and shall assign to the City all rights of Guarantor thereunder.  If Guarantor does not file any such claim, the City, as attorney-in-fact for Guarantor, is hereby authorized to do so in the name of Guarantor or, in the City's sole discretion, to assign the claim to a nominee and to cause proof of claim to be filed in the name of the City's nominee.  The foregoing power of attorney is coupled with an interest and cannot be revoked.  The City or its nominee shall have the right, in its reasonable discretion, to accept or reject any plan proposed in such proceeding and to take any other action which a party filing a claim is entitled to do.  In all such cases, whether in administration, bankruptcy or otherwise, the person or persons authorized to pay such claim shall pay to the City the amount payable on such claim and, to the full extent necessary for that purpose, Guarantor hereby assigns to the City all of Guarantor's rights to any such payments or distributions; provided, however, Guarantor's obligations hereunder shall not be satisfied except to the extent that the City receives cash by reason of any such payment or distribution.  If the City receives anything hereunder other than cash, the same shall be held as collateral for amounts due under this Guaranty.  If all or any portion of the obligations guaranteed hereunder are paid or performed, the obligations of Guarantor hereunder shall continue and shall remain in full force and effect in the event that all or any part of such payment or performance is avoided or recovered directly or indirectly from the City as a preference, fraudulent transfer or otherwise under the Bankruptcy Code or other similar laws, irrespective of (a) any notice of revocation given by Guarantor prior to such avoidance or recovery, or (b) full payment and performance of all of the indebtedness and obligations evidenced and secured by the Loan Documents.



[bookmark: _DV_M34][bookmark: _DV_M35][bookmark: _DV_M39][bookmark: _DV_M12][bookmark: _DV_M36][bookmark: _DV_M13][bookmark: _DV_M15][bookmark: _DV_C16]8.	WAIVER.  Guarantor hereby waives:  (a) any defense based upon any legal disability or other defense of Borrower, any other guarantor or other person, or by reason of the cessation or limitation of the liability of Borrower from any cause other than full payment and performance of those obligations of Borrower which are guaranteed hereunder; (b) any defense based upon any lack of authority of the officers, directors, partners, managers, members or agents acting or purporting to act on behalf of Borrower or any principal of Borrower  or any defect in the formation of Borrower or any principal of Borrower; (c) any defense based upon the application by Borrower of the proceeds of the Loan for purposes other than the purposes represented by Borrower to the City or intended or understood by the City or Guarantor; (d) any and all rights and defenses arising out of an election of remedies by the City, even though that election of remedies has destroyed Guarantor's rights of subrogation or reimbursement against the principal; (e) any defense based upon the City's failure to disclose to Guarantor any information concerning Borrower's financial condition or any other circumstances bearing on Borrower's ability to pay and perform its obligations under the Note or any of the other Loan Documents or upon the failure of any other principals of Borrower to guaranty the Loan; (f) any defense based upon any statute or rule of law which provides that the obligation of a surety must be neither larger in amount nor in any other respects more burdensome than that of a principal; (g) any defense based upon the City's election, in any proceeding instituted under the Federal Bankruptcy Code, of the application of Section 1111(b)(2) of the Federal Bankruptcy Code or any successor statute; (h) any defense based upon any borrowing or any grant of a security interest under Section 364 of the Federal Bankruptcy Code; (i) any right of subrogation, any right to enforce any remedy which the City may have against Borrower and any right to participate in, or benefit from, any security for the Note or the other Loan Documents now or hereafter held by the City; (j) presentment, demand, protest and notice of any kind including notice of acceptance of this Guaranty; (k) the benefit of any statute of limitations affecting the liability of Guarantor hereunder or the enforcement hereof; (l) any right to require the City to institute suit or exhaust remedies against Borrower or others liable for any of such indebtedness, to enforce the City's rights against any collateral which shall have been given to secure the Loan, to enforce the City's rights against any other guarantors of such indebtedness, to join Borrower or any others liable on such indebtedness in any action seeking to enforce this Guaranty, to resort to any other means of obtaining payment of such indebtedness; (m) notices of disbursement of Loan proceeds, acceptance hereof, proof of nonpayment, default under any Loan Document, notices and demands of any kind (it being Guarantor's and the City's intent that Guarantor shall not be considered a "debtor" in accordance with Section 9.102 of the Texas Business and Commerce Code, as now existing or hereafter amended); (n) the invalidity, illegality or unenforceability of all or any portion of the indebtedness guaranteed hereby or any of the Loan Documents for any reason whatsoever, including that interest on such indebtedness violates applicable usury laws, that Borrower or others liable for all or a portion thereof have valid defenses, claims or offsets to all or a portion of such indebtedness, or that the Note or other Loan Documents have been forged or otherwise are irregular or not genuine or authentic (it being agreed that Guarantor shall remain liable under this Guaranty regardless of whether Borrower or any other person shall be found not liable for repayment of all or a portion of such indebtedness); (o) notice of any advances made or credit extended to Borrower on the faith of this Guaranty and of the execution and delivery by Borrower of any documents evidencing, securing, or pertaining to the Guaranteed Obligations; (p) notice of, and the right to consent to, the City's assignment of the benefits of this Guaranty; and (q) any and all benefits that might otherwise be available to Guarantor under applicable law.  Guarantor further waives any and all rights and defenses that Guarantor may have because Borrower's debt is secured by real property; this means, among other things, that:  (1) the City may collect from Guarantor without first foreclosing on any real or personal property collateral pledged by Borrower; (2) if the City forecloses on any real property collateral pledged by Borrower, then (A) the amount of the debt may be reduced only by the price for which that collateral is sold at the foreclosure sale, even if the collateral is worth more than the sale price, and (B) the City may collect from Guarantor even if the City, by foreclosing on the real property collateral, has destroyed any right Guarantor may have to collect from Borrower.  The foregoing sentence is an unconditional and irrevocable waiver of any rights and defenses Guarantor may have because Borrower's debt is secured by real property.  These rights and defenses being waived by Guarantor include, but are not limited to, any rights or defenses based upon deficiency limitation, anti-deficiency, redemption or other similar rights.  Without limiting the generality of the foregoing or any other provision hereof, Guarantor further expressly waives to the extent permitted by law any and all rights and defenses, including without limitation, any rights of subrogation, reimbursement, indemnification and contribution, and which might otherwise be available to Guarantor under Texas Property Code §§ 51.003, 51.004 and 51.005 or otherwise.



In addition, Guarantor agrees that the performance of any act or any payment which tolls any statute of limitations applicable to the Loan Documents shall similarly operate to toll the statute of limitations applicable to Guarantor's liability hereunder.  Finally, Guarantor waives any rights and defenses it may have under Section 17.001 of the Texas Civil Practice & Remedies Code, Rule 31 of the Texas Rules of Civil Procedure, and Chapter 34 of the Texas Business & Commerce Code.



9.	GUARANTY UNIMPAIRED BY SUBSEQUENT EVENTS.  Except as otherwise provided herein, Guarantor hereby expressly waives the right to receive notice of, to consent to, or receive any additional consideration on account of any of the following, and Guarantor hereby agrees that its obligations under this Guaranty shall not be released, diminished, impaired, reduced, or otherwise affected by the occurrence of any of the following events (or the fact that any of such events have occurred):



(a)	The amendment, renewal, extension, restatement, or assignment of any part or all of the Guaranteed Obligations or any of the plans and specifications, the Loan Documents, or other documents evidencing, securing, or pertaining thereto, or any other forbearance or agreement by the City to accept a deferred payment or performance of any Guaranteed Obligations; and



(b)	The cancellation of any part of the Guaranteed Obligations or the release of Borrower, any other Guarantor, or any other Person from liability for all or any part of the Guaranteed Obligations; it being acknowledged and agreed by Guarantor that Guarantor may be required to pay or perform the Guaranteed Obligations in full without the assistance or support of any other party, and no Guarantor has been induced to enter into this Guaranty on the basis of any contemplation, belief, understanding, or agreement that any other party shall at all times be liable to pay or perform the Guaranteed Obligations or that the City shall look to other parties to pay or perform the Guaranteed Obligations.



10. 	AUTHORITY TO MODIFY GUARANTEED OBLIGATIONS.  Guarantor authorizes the City at any time and from time to time without notice and without affecting the liability of Guarantor hereunder, to: (a) alter the terms of all or any part of the Guaranteed Obligations and any security and guaranties therefor, including without limitation modification of times for payment and rates of interest; (b) accept new or additional instruments, documents, agreements, security, or guaranties in connection with all or any part of the Guaranteed Obligations; (c) accept partial payments on the Guaranteed Obligations; (d) waive, release, reconvey, terminate, abandon, subordinate, exchange, substitute, transfer, compound, compromise, liquidate, and enforce all or any part of the Guaranteed Obligations and any security or guaranties therefor, and apply any such security and direct the order or manner of sale thereof (and bid and purchase at any such sale), as the City, in the City's sole discretion, may determine; (e) release Borrower, any Guarantor, and/or any other Person from any personal liability with respect to all or any part of the Guaranteed Obligations; and (f) assign this Guaranty in whole or in part to a person or entity that becomes the holder or owner of the Note.



11.	SUBORDINATION.  Guarantor subordinates all present and future indebtedness owing by Borrower or, during the existence of a Default, by any other guarantor of the Loan, to Guarantor to the obligations at any time owing by Borrower to the City under the Note and the other Loan Documents.  Guarantor assigns all such indebtedness to the City  as security for this Guaranty, the Note and the other Loan Documents.  Guarantor agrees to make no claim for such indebtedness until all obligations of Borrower under the Note and the other Loan Documents have been fully discharged.  Guarantor further agrees not to assign all or any part of such indebtedness unless the City is given prior notice and such assignment is expressly made subject to the terms of this Guaranty.  If the City so requests, (a) all instruments evidencing such indebtedness shall be duly endorsed and delivered to the City, (b) all security for such indebtedness shall be duly assigned and delivered to the City, (c) such indebtedness shall be enforced, collected and held by Guarantor as trustee for the City and shall be paid over to the City on account of the Loan but without reducing or affecting in any manner the liability of Guarantor under the other provisions of this Guaranty, and (d) Guarantor shall execute, file and record such documents and instruments and take such other action as the City deems necessary or appropriate to perfect, preserve and enforce the City's rights in and to such indebtedness and any security therefor.  If Guarantor fails to take such action, the City, as attorneyinfact for Guarantor, is hereby authorized to do so in the name of Guarantor.  The foregoing power of attorney is coupled with an interest and cannot be revoked.



12.	MISCELLANEOUS PROVISIONS.



(a)	Costs of Enforcement.  If the City incurs any reasonable attorney’s fees or costs in enforcing or defending any provisions of this Guaranty and is the prevailing party with respect to the same or incurs any costs in collecting any amounts due hereunder, with or without the hiring of an attorney or the filing of any legal action or proceeding, Guarantor shall pay to the City, promptly upon demand, all such costs and the amount of all reasonable attorneys' fees incurred. Guarantor also agrees to pay interest at the Default Rate on the amount of any other payment it is required to make hereunder that it fails to make when due.

 

(b)	Binding Effect.  This Guaranty and all the terms, provisions, and conditions hereof shall be binding upon Guarantor and Guarantor's heirs, legal representatives, successors, and assigns, and this Guaranty shall inure to the benefit of the City and its successors and assigns and all subsequent holders of the Guaranteed Obligations.



(c)	Governing Law.  This Guaranty shall be governed by, and construed in accordance with, the laws of the State of Texas.



(d)	No Waiver.  Any failure by the City to insist, or any election by the City not to insist, upon strict performance by Guarantor of any of the terms, provisions, or conditions of this Guaranty shall not be deemed to be a waiver of the same or of any other terms, provisions, or conditions thereof; and the City shall have the right at any time or times thereafter to insist upon strict performance by Guarantor of any and all of such terms, provisions, and conditions.



(e)	Counterparts.  This Guaranty may be executed by the parties hereto separately in any number of counterparts, each of which shall be an original and all of which collectively shall constitute one and the same agreement.



(f)	Nature of Guaranty.  The obligations, covenants, agreements and duties of each Guarantor under this Guaranty Agreement shall be joint and several with Borrower and each other Guarantor, shall be irrevocable, absolute and unconditional, shall remain in full force and effect until the Completion Date or full satisfaction of Guarantor’s obligations under this Guaranty Agreement, and shall in no way be affected or impaired by reason of the happening from time to time of any other event.



(g)	No Remedy Exclusive.  No remedy conferred upon or reserved to the City herein is intended to be exclusive of any other available remedy or remedies, but each and every such remedy shall be cumulative and shall be in addition to every other remedy given under this Guaranty or any instrument executed by any Guarantor to secure this Guaranty or in connection herewith, or now or hereafter existing at law or in equity.



(h)	Jury Waiver.  GUARANTOR ACKNOWLEDGES THAT THE RIGHT TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED, GUARANTOR, AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF ITS CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR ITS BENEFIT, WAIVES ANY RIGHT TO TRIAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE PERFORMANCE OR ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS GUARANTY OR THE GUARANTEED OBLIGATIONS.



(j)	Notice.  All Notices sent under this Guaranty shall be delivered in the manner set forth in the Agreement for delivery of notice.








SIGNATURE PAGE

CONSTRUCTION COMPLETION GUARANTY



This Guaranty shall be binding upon the successors and assigns of the undersigned.  Executed to be effective as of the ________ day of ______, 2021.



						



						GUARANTOR:



						__________________________________

[bookmark: _GoBack]STANLEY D. COHEN 



STANLEY D. COHEN REVOCABLE LIVING TRUST 



By:________________________________

Name:_____________________________

Title:_______________________________





HERITAGE SENIOR RESIDENCES DEVELOPMENT, LLC



By:________________________________

Name:_____________________________

Title:_______________________________
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ATTACHMENT H

TO LOAN AGREEMENT



DECLARATION OF SUBORDINATION OF SENIOR LENDER


DECLARATION OF SUBORDINATION OF SENIOR LENDER





STATE OF TEXAS		§

				§

COUNTY OF HARRIS		§





	WHEREAS, WELLS FARGO BANK N.A., a national banking association (“Senior Lender”), has made a loan to HERITAGE SENIOR RESIDENCES LP, a Texas limited partnership, ("Owner”), in the principal amount of SIX MILLION SEVEN HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($6,750,000.00)  (“Senior Loan”) for the purpose of financing a portion of the costs to rehabilitate an apartment complex located at the Northeast corner of Center Street and Moy Street, Houston, Harris County, Texas 77007, as more particularly described in Exhibit A attached hereto and incorporated herein (“Property”), as evidenced by a certain promissory note, executed by Owner, of even date herewith, and secured by a certain Deed of Trust, Security Agreement and Financing Statement, executed by Owner, covering the Property (the "Senior DOT"), and which has been or will be recorded in the Official Public Records of Real Property of Harris County, Texas; 

	WHEREAS, THE CITY OF HOUSTON (“City”) has made a loan to Owner, in the principal amount of ELEVEN MILLION SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($11,700,000.00)   which loan is subordinate to the Senior Loan (“Subordinate Loan") for the purpose of financing a portion of the costs to rehabilitate the Property, as evidenced by a certain promissory note, executed by Owner, of even date herewith, together with a Deed of Trust, Security Agreement and Financing Statement, covering the Property, and which has been or will be recorded in the Official Public Records of Real Property of Harris County, Texas (such deed of trust together with all documents evidencing, securing, guaranteeing or otherwise pertaining to the Subordinate Loan, collectively, the "Subordinate Lien Loan Documents");

	WHEREAS, the Property is encumbered (or will be encumbered) by that certain Restrictive Covenants executed (or to be executed) by Owner for the benefit of the City (together with all renewals, modifications, consolidations, replacements and extensions thereof, collectively, the "LURA")

	NOW, THEREFORE, for and in consideration of the City’s extension of credit to Owner evidenced by the Subordinate Loan, of the mutual promises, covenants and agreements contained herein, and in satisfaction of certain requirements set forth in that certain Loan Agreement between the City, and Owner, effective as of ___________________, 2021 (the “Loan Agreement”), Senior Lender agrees, covenants, represents and warrants for the benefit of the City and its successors and assigns as follows:

I. The documents evidencing, securing, guaranteeing or otherwise pertaining to the Senior Loan, including, without limitation, any express or implied vendor's lien retained in connection with the transfer of the Property to Owner or other equitable lien (collectively, the "Senior Lien Loan Documents" and the liens created thereby, the "Senior Liens") are now and shall at all times during the “Affordability Period” (as defined in the LURA) be subject, subordinate and inferior to the lien, operation and effect of the LURA with the same effect as if the LURA had been executed, delivered and recorded prior to the execution, delivery and recordation of the Senior Lien Loan Documents, regardless of the order of recordation of the Senior Lien Loan Documents and the LURA.

II. So long as the Affordability Period has not expired, the LURA shall at all times be an exception and encumbrance to title of the Property delivered to Senior Lender pursuant to the Senior DOT.  Except as provided by the Loan Agreement, the Affordability Period may not be extended without the prior written consent of the Senior Lender, which consent shall not be unreasonably withheld.

III. Notwithstanding anything contained in this Declaration, the Subordinate Lien Loan Documents, that certain Intercreditor Agreement dated of even date herewith by and between the City,  Owner, and Senior Lender (the "Intercreditor Agreement") or the Senior Lien Loan Documents to the contrary, (i) in no event shall the LURA be deemed a "Subordinate Lien Loan Document", (ii) during the Affordability Period, the LURA shall at all times be prior and superior to the Senior Liens and any and all other provisions of the Senior Lien Loan Documents and (iii) in the event that there is a conflict in the terms and provisions of (a) this Declaration, (b) the Senior Lien Loan Documents, (c) the Subordinate Lien Loan Documents and/or (d) the Intercreditor Agreement, the terms and provisions of this Declaration shall control.

IV.	All notices, demands, certificates, or other communications hereunder shall be in writing and shall be deemed sufficiently given or served for all purposes when delivered personally, when sent by certified or registered mail, postage prepaid, return receipt requested or by private courier service, in each case, with the proper address as indicated below; provided that any such notices, demands, certificates, or other communications shall be deemed effective only upon receipt.  Each party may, by written notice given to the other parties, designate any other address or addresses to which notices, certificates or other communications to them shall be sent as contemplated by this Declaration.  Until otherwise so provided by the respective parties, all notices, certificates and communications to each of them shall be addressed as follows:

SENIOR LENDER:

WELLS FARGO BANK N.A.

________________________

________________________

________________________



	

OWNER:

	

				HERITAGE SENIOR RESIDENCES LP



				Mr. Dan Wilson

				HERITAGE SENIOR RESIDENCES, L.P.

				161 NW 6th Street, Suite 1020 

				Miami, FL 33136



				

CITY:

CITY OF HOUSTON

				c/o Department of Housing and Community Development

				2100 Travis St, 9th Floor

				Houston, TX 77002

				Attention: Director

	

				

With copy to:



				CITY OF HOUSTON LEGAL DEPARTMENT

				900 Bagby, 4th Floor

				Houston, TX 77002

				Attention: City Attorney



V.	Whenever in this Declaration any party hereto is named or referred to, the successors and assigns of such party shall be deemed to be included and all rights, benefits, covenants, promises, and agreements in this Declaration by or on behalf of the respective parties hereto shall bind and inure to the benefit of the respective successors and assigns of such parties, whether so expressed or not.

VI.	This Declaration shall be performable and enforced in Harris County, Texas, and shall be construed in accordance with the laws of the State of Texas, without regard to the conflicts of laws rules of the State of Texas.  Venue shall be appropriate in Harris County, as applicable.

VII.	No amendment or waiver of any provision of this Declaration shall be effective unless the same shall be (a) in writing and signed by the party or parties against whom it is to be enforced and (b) approved in writing by the Mayor of the City of Houston and countersigned by the Controller of the City, and any such waiver or consent shall be effective only in the specific instance and for the specific purpose for which given.  The obligations set forth herein constitute covenants running with the Property and shall be binding upon Senior Lender, its successors and assigns.

VIII.		Notwithstanding anything contained herein to the contrary, neither this Declaration, nor the City’s acceptance hereof, nor shall it be construed to, foreclose or waive the application of all lawful requirements under the applicable laws of the State of Texas for the approval or issuance of future agreements, permits or licenses by the City.

IX.	In case any one or more of the provisions contained in this Declaration shall be invalid, illegal, or unenforceable in any respect, the validity, legality, and enforceability of the remaining provisions contained herein shall not in any way be affected and/or impaired thereby.

X.	Any provision of this Declaration which contemplates (i) the payment of money by the City, which payment would require the appropriation of funds over and above any sums appropriated prior to the Effective Date of this Declaration in connection with this Declaration (and the transactions contemplated herein), or (ii) any other future action, decision, agreement, waiver or approval which by its nature must be approved by the City Council, including without limitation, the issuance of permits or licenses, shall be subject to the approval of any subsequent City Councils to which such matter is presented and to the appropriation by such City Council of the required funds, in the exercise of its legislative discretion.

XI.	The parties have executed this Declaration in multiple originals, each having full force and effect, as of the date of this Declaration.  Facsimile or electronically transmitted signatures shall be deemed originals for all purposes hereunder.

XII.	This Declaration shall remain in full force and effect until payment in full of the Senior Loan (including any refinancing thereof).



[SIGNATURE PAGES FOLLOW]




SIGNATURE PAGE

Declaration of Subordination of Senior Lender



IN WITNESS WHEREOF, the parties hereto have caused this Declaration to be duly executed by their respective officers thereunto duly authorized, as of the day and year first above written.  					

					SENIOR LENDER:

WELLS FARGO BANK N.A.



						By:_________________

						Name:_______________

						Title:________________





STATE OF TEXAS		§

				§

COUNTY OF HARRIS		§



	The foregoing instrument was acknowledged before me on the ____ day of _________, 2021, by __________, the ___________ of WELLS FARGO BANK N.A., a national banking association on behalf of said association.





						

	________________					
	NOTARY PUBLIC - THE STATE OF TEXAS		_________________________________________		Printed Name of Notary

My commission expires:__________________.	
            OWNER:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

Stanley D. Cohen, Manager 













THE STATE OF _________	             §

             §

[bookmark: _GoBack]COUNTY OF ___________                     §





	BEFORE ME, the undersigned authority, on this day personally appeared Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.





	GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________, 2021.





												

						NOTARY PUBLIC in and for The State of _______

						_______________________________________	

						Printed Name of Notary

						My Commission Expires:____________________



 




	CITY:

							THE CITY OF HOUSTON, TEXAS



______________________________	

Tom McCasland, Director			

Housing and Community Development

Department



STATE OF TEXAS	§

			§

COUNTY OF HARRIS	§



	The foregoing instrument was acknowledged before me on the ____ day of ____________________, 2021, by Tom McCasland, Director, Housing and Community Development Department of the City of Houston, State of Texas.





							____________________________________

							Notary Public, State of Texas

							____________________________________

							Printed Name of Notary

					    My commission expires:________
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ATTACHMENT I 

TO LOAN AGREEMENT



INTERCREDITOR AGREEMENT 
INTERCREDITOR AGREEMENT





STATE OF TEXAS		§

				§

COUNTY OF HARRIS		§





	WHEREAS, WELLS FARGO BANK N.A., a national banking association (“Senior Lender”), has made a loan to HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership ("Owner”), in the principal amount of SIX MILLION SEVEN HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($6,750,000.00)  (“Senior Loan”) for the purpose of financing a portion of the costs to rehabilitate an apartment complex located at the Northeast corner of Center Street and Moy Street, Houston, Harris County, Texas 77007, as more particularly described in Exhibit A attached hereto and incorporated herein (“Property”), as evidenced by a certain promissory note, executed by Owner, of even date herewith (“Senior Lien Note"), and secured by a certain Deed of Trust, Security Agreement and Financing Statement, executed by Owner, covering the Property, and which has been or will be recorded in the Real Property Records of Harris County, Texas ("Senior DOT" together with all documents evidencing, securing, guaranteeing or otherwise pertaining to the Senior Loan, collectively, the "Senior Lien Loan Documents"); 

	WHEREAS, THE CITY OF HOUSTON (“City”) has made a loan to Owner, in the principal amount of ELEVEN MILLION SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($11,700,000.00) , which loan is subordinate to the Senior Loan (“Subordinate Loan") for the purpose of financing a portion of the costs to rehabilitate the improvements to the Property, and secured by a certain Deed of Trust, Security Agreement and Financing Statement, covering the Property, and which has been or will be recorded in the Official Public Records of Real Property of Harris County, Texas ("Subordinate DOT").  The Subordinate DOT and all documents evidencing, securing, guaranteeing or evidencing the Subordinate Loan, including without limitation the Subordinate City Loan Agreement, are collectively referred to herein as the "Subordinate Lien Loan Documents");

	WHEREAS, the Property is encumbered (or will be encumbered) by that certain Restrictive Covenants executed (or to be executed) by Owner for the benefit of the City (together with all renewals, modifications, consolidations, replacements and extensions thereof, collectively, the "LURA").

WHEREAS, pursuant to the Subordinate City Loan Agreement, the City has required that Owner, as a condition to Owner’s right to receive the Subordinate Loan, obtain Senior Lender's consent and agreement to the terms and conditions thereof.

NOW, THEREFORE, for and in consideration of the City’s extension of credit to Owner evidenced by the City Loan, of the mutual promises, covenants and agreements contained herein, and in satisfaction of certain requirements set forth in the Subordinate City Loan Agreement, Senior Lender, Owner and the City hereby agree, covenant, represent and warrant as follows:

 Consents by Senior Lender.  Senior Lender hereby consents to the execution, delivery, and performance of the Subordinate Lien Loan Documents and the recording of the Subordinate DOT and any other Subordinate Lien Loan Documents (to the extent applicable) as well as the LURA in the Official Public Records of Real Property of Harris County, Texas.

Representations.

By Senior Lender.  Senior Lender hereby represents and warrants to the City that, as of the date hereof:

None of the Senior Lien Loan Documents have been altered or amended from and after the date of execution.

The Senior DOT secures only the indebtedness evidenced by the Senior Lien Note and obligations arising under the Senior Lien Loan Documents relating to the Property and the Senior Lien Note.

[RESERVED].

Senior Lender has all necessary power and authority to execute, deliver, and perform its obligations under this Agreement.

All action on the part of Senior Lender that is required for the authorization, execution, delivery, and performance of this Agreement has been duly and effectively taken.

This Agreement has been duly executed and delivered by Senior Lender and constitutes the legal, valid, and binding obligations of Senior Lender, enforceable against Senior Lender in accordance with the terms hereof, except as such enforceability (i) may be limited by applicable bankruptcy, insolvency, reorganization, moratorium, and other laws affecting the enforcement of creditors' rights and remedies generally, and (ii) is subject to general principles of equity.

As of the date hereof, Senior Lender has no actual knowledge of a Default or an Event of Default (as such terms are used in the Senior Lien Loan Documents) existing under the Senior Lien Loan Documents.

Section 1.1 By Owner.  Owner represents and warrants to Senior Lender and the City that:

(a) Owner has all necessary power and authority to execute, deliver, and perform its obligations under this Agreement.

(b) All action on the part of Owner that is required for the authorization, execution, delivery, and performance of this Agreement has been duly and effectively taken.

(c) This Agreement has been duly executed and delivered by Owner and constitutes the legal, valid, and binding obligation of Owner, enforceable against Owner in accordance with the terms hereof, except as such enforceability (i) may be limited by applicable bankruptcy, insolvency, reorganization, moratorium, and other laws affecting the enforcement of creditors' rights and remedies generally, and (ii) is subject to general principles of equity.

(d) As of the date hereof, no Default or Event of Default (as such terms are used in the Senior Lien Loan Documents), or any facts or circumstances which with the passage of time or giving of notice or both could result in the occurrence of a Default or an Event of Default (as such terms are used in the Senior Lien Loan Documents), exist under the Senior Lien Loan Documents, the Subordinate Lien Loan Documents or the LURA. 

Article II. Agreements by Owner.  Owner agree that Senior Lender and the City may share information that each may acquire with respect to Owner or the Property and consent to the transfer of such information, whether financial or otherwise, between them, without having to obtain Owner’s consent.  The Subordinate Lien Loan Documents are now and shall at all times be subject, subordinate and inferior to the lien, operation, and effect of the Senior Lien Documents.

Agreements by Senior Lender.  Senior Lender agrees that so long as the Subordinate Loan is outstanding:

The City, and the Owner may from timetotime enter into modifications, renewals, extensions, and replacements of the Subordinate Loan and the Subordinate Lien Loan Documents without the further consent of Senior Lender so long as such agreements recite that they are, and shall be at all times, subject to the terms of this Agreement and so long as those agreements do not increase the amount of the periodic installments due under the Subordinate Loan or increase the interest rate.   Unless and until all of the Senior Loan is fully paid and satisfied and the obligations of Senior Lender to make any further loans or advances to the Owner under the Senior Lien Loan Documents have ceased and terminated, the City will not without the consent of Senior Lender, take any additional collateral for the Subordinate Loan; provided, however, the preceding shall not alter or limit the rights of the City under Section 4.06.

Section 2.1 Senior Lender shall not make any further advances to Owner which are secured by the Senior DOT, except as provided for in the Senior Lien Loan Documents relating to the construction, development, operation and/or protection, preservation, and maintenance of the Property, including repairs, taxes, insurance, and legal fees and other expenses of collection or defense of Senior Lender's lien or the security therefor.

Section 2.2 Any provision in the Senior DOT that purports to secure "other indebtedness" that is unrelated to the Senior Lien Note, the Senior Lien Loan Documents, and the Property shall be ineffective as against the City, and the Subordinate DOT and other Subordinate Lien Loan Documents shall have priority over any such "other indebtedness."

Section 2.3 Senior Lender shall not amend the Senior Lien Loan Documents without the City's prior written consent (which consent shall not be unreasonably withheld) if such amendment will have the effect of (i) increasing the principal amount of the Senior Loan or any amounts payable by Owner to Senior Lender except as otherwise provided under Section 4.02, (ii) increasing the rate of interest or changing the method of calculation of interest thereon, (iii) except as a result of extension of the construction term maturity as provided in Senior Lien Loan Documents, amending the amortization or term thereof, (iv) except as specifically contemplated by the terms of the Senior Loan Documents, increasing or decreasing the monthly payments or escrows for taxes, insurance, and other reserves, or (v)  except for reallocations permitted by the terms of the Senior Loan Documents,  amending the construction budget, plans, or construction contracts relating to construction of the improvements on the Property.  Subject to this Section 4.04, Senior Lender may otherwise amend the Senior Lien Loan Documents without the City’s prior written consent.

In the event of any casualty or condemnation resulting in insurance or condemnation proceeds being paid to Senior Lender for application to the payment of obligations secured by the Senior DOT, unless the proceeds are used for repair or restoration in accordance with the Senior Lien Loan Documents, then Senior Lender will remit all proceeds in excess of the portion thereof applied to the repayment of the Senior Loan to the City, to be distributed in accordance with the provisions of the Subordinate Lien Loan Documents

Section 2.4 If a default shall occur under or with respect to a Subordinate Loan, and is continuing, the City agrees that, unless and until City has given the Senior Lender at least 60 days’ prior written notice it will not (i) commence foreclosure proceedings with respect to the Property or any other collateral described in the Subordinate Lien Loan Documents; (ii) bring suit for collection of the Subordinate Loan but nothing herein shall preclude filing of a proof of claim in the case of a bankruptcy filing; (iii) attempt to collect rents; or (iv) appoint or seek the appointment of a receiver or exercising any other possessory rights or remedies thereunder; provided further, however, the City shall be entitled to exercise and enforce all other rights and remedies available to the City under the Subordinate Lien Loan Documents and/or under applicable laws.  

Section 4.07	Subject to the foregoing in Section 4.05, Section 4.06 and Section 5.02 below, the exercise by the City of any of its rights in and to any and all collateral for the Subordinate Loan, including, without limitation, any Remedies Exercise (defined below), shall not constitute a default under the Senior Lien Loan Documents.  A "Remedies Exercise" shall mean (i) a foreclosure sale of the Property to the City  or any of its affiliates, or a third party, (ii) a conveyance to the City, or any of its affiliates pursuant to a deedinlieu of foreclosure, or (iii) a sale of the Property by the City or any of its affiliates, if the City, or any of their affiliates is the purchaser at a foreclosure sale or obtains the Property through a deedinlieu of foreclosure.

Section 4.08	Any Remedies Exercise in the Property shall be subject to the Senior Lien Loan Documents.  Any purchaser of any part of the Property pursuant to a Remedies Exercise shall take such portion of the Property subject to the Senior Lien Loan Documents without objection by Senior Lender and without payment of any assumption fee.

Defaults, Notice, and Cure Rights.  The parties agree that:

The occurrence of a Default or an Event of Default (as such terms are used in the Senior Lien Loan Documents) under the Senior Lien Loan Documents shall constitute a Default or an Event of Default (as such terms are used in the Subordinate Lien Loan Documents) under the Subordinate Lien Loan Documents.

The occurrence of a Default or an Event of Default (as such terms are used in the Subordinate Lien Loan Documents) under the Subordinate Lien Loan Documents shall not, in and of itself, constitute a Default or an Event of Default (as such terms are used in the Senior Lien Loan Documents) under the Senior Lien Loan Documents.

Senior Lender shall provide the City with copies of all written notices which are sent to Owner relating to defaults or exercise of remedies by Senior Lender under the Senior Lien Loan Documents (including notices of default and notices of intention to exercise remedies under the Senior Lien Loan Documents), simultaneously with the sending of such notices to Owner.

The City shall have the right, but not the obligation, to cure any monetary default by Owner under the Senior Lien Loan Documents at any time on or before the later to occur of (i) the thirtieth (30th) day following receipt by the City of written notice of a monetary default under the Senior Lien Loan Documents or (ii) five (5) calendar days following the expiration of any grace, notice, or cure period available to Owner for any monetary default under the Senior Lien Loan Documents ("Monetary Cure Period").  The City shall have the right, but not the obligation, to cure any nonmonetary default by Owner under the Senior Lien Loan Documents at any time on or before the later to occur of (i) the sixtieth (60th) day following receipt by the City of written notice of a non-monetary default under the Senior Lien Loan documents or (ii) five (5) calendar days following the expiration of any grace, notice, or cure period available to Owner for any nonmonetary default under the Senior Lien Loan Documents ("NonMonetary Cure Period").

Senior Lender shall not accelerate the Senior Loan, or exercise any remedies under the Senior Lien Loan Documents, unless the City fails to cure such defaults prior to the expiration of the Monetary Cure Period or the NonMonetary Cure Period, as the case may be, and if any portion of the Senior Loan has previously been or is thereafter accelerated, then Senior Lender shall reinstate the Senior Loan in accordance with its original terms, upon the cure of the defaults under the Senior Lien Documents within the Monetary Cure Period or the NonMonetary Cure Period, as the case may be.

The City shall provide Senior Lender with copies of any notices of intention to exercise any remedies under the Subordinate Lien Loan Documents, simultaneously with the sending of such notices to Owner.

Section 2.5 The City shall have the right, but not the obligation, in lieu of curing any default under the Senior Lien Loan Documents, to purchase the Senior Loan, by paying the outstanding principal amount thereof, plus all accrued and unpaid interest thereon, together with reasonable expenses incurred by the Senior Lien Lender in connection therewith (including reasonable attorneys' fees), in exchange for assignments, on forms approved by the Senior Lender, of the Senior Lien Loan Documents (including, without limitation, to the extent permitted by applicable law or regulation, the original title insurance policies for the Senior DOT and the original Senior Lien Note, all endorsed to the City or its designee), without recourse or warranty and pursuant to which the City shall release the Senior Lender from all claims and other liabilities of the City relating to the Senior Loan as required by the Senior Lender.

Escrow Accounts.  Pursuant to the Senior Lien Loan Documents, Senior Lender may require Owner to escrow amounts for the payment of taxes and insurance with respect to the Property ("Escrow Accounts").  If Senior Lender requires such Escrow Accounts, then Senior Lender agrees to use such amounts to pay such taxes and insurance as they become due and will not apply such amounts to the Senior Loan except after foreclosure of the Senior Loan.  If the Senior Lender does not require Owner to maintain Escrow Accounts, the City may require (but shall not be obligated to do so) Owner to maintain Escrow Accounts and to pledge such Escrow Accounts to the City.

Conditions Precedent; Effective Date.  This Agreement shall not become effective until the date (such date being the "Effective Date") when all of the following conditions precedent have been satisfied or waived:

This Agreement shall have been duly executed by each of the parties hereto; and

Owner has executed all of the Subordinate Lien Loan Documents in addition to the Subordinate City Loan Agreement.

Controlling Agreements; LURA.  In the event of any conflict between the terms and conditions of this Agreement and the terms and provisions of the Senior Lien Loan Documents or the Subordinate Lien Loan Documents, then the terms and provisions of this Agreement shall control.  Notwithstanding anything contained in this Agreement or the Senior Lien Loan Documents to the contrary, (i) in no event shall the LURA be deemed a Subordinate Lien Loan Document, (ii) the LURA shall at all times be prior and superior to the lien securing the Senior Loan and any and all other provisions of the Senior Lien Loan Documents and (iii) in the event that there is a conflict in the terms and provisions of (x) this Agreement, (y) the Senior Lien Loan Documents, or (z) that certain Declaration of Subordination of Senior Lender, executed by Senior Lender for the benefit of the City, of even date herewith ("Declaration of Subordination"), the terms and provisions of the Declaration of Subordination shall control. Notwithstanding anything contained in this Agreement, in no event shall the LURA be deemed a Subordinate Lien Loan Document.

Article III. No ThirdParty Beneficiary.  Nothing in this Agreement, express or implied, is intended or shall be construed to confer upon, or to give to, any party other than the parties hereto and their respective successors and assigns, any right, remedy or claim under or by reason of this Agreement or any covenant, condition, or stipulation thereto; and the covenants, stipulations, and agreements contained in this Agreement are and shall be for the sole and exclusive benefit of the parties hereto and their respective successors and assigns.

Article IV. City Council Approval.

Section 4.1 This Agreement shall not be effective until the Subordinate City Loan Agreement has been approval by the City of Houston City Council ("City Council") and is signed by the Mayor of the City of Houston (“Mayor") and countersigned by the Controller of the City ("Controller") and the remaining Subordinate Lien Loan Documents are signed by the Director of the Housing and Community Development Department of the City. Notwithstanding anything in this Agreement to the contrary, the cure of the Defaults or Events of Default under the Senior Lien Loan Documents and/or the purchase of Senior Lien Note by the City are all subject to City Council approval. 

Section 4.2  Notwithstanding anything contained herein to the contrary, this Agreement does not, nor shall it be construed to, foreclose or waive the application of all lawful requirements under the applicable laws of the State of Texas for the approval or issuance of future agreements, permits or licenses by the City.

Section 4.3 Any provision of this Agreement which contemplates (i) the payment of money by the City, which payment would require the appropriation of funds over and above any sums appropriated prior to the Effective Date of this Agreement in connection with this Agreement (and the transactions contemplated herein), or (ii) any other future action, decision, agreement, waiver or approval which by its nature must be approved by the City Council, including without limitation, the issuance of permits or licenses, shall be subject to the approval of any subsequent City Councils to which such matter is presented and to the appropriation by such City Council of the required funds, in the exercise of its legislative discretion.

Article V. Miscellaneous.

Section 5.1 Notices.  All notices, demands, certificates, or other communications hereunder shall be in writing and shall be deemed sufficiently given or served for all purposes when delivered personally, when sent by certified or registered mail, postage prepaid, return receipt requested or by private courier service, in each case, with the proper address as indicated below; provided that any such notices, demands, certificates, or other communications shall be deemed effective only upon receipt.  Each party may, by written notice given to the other parties, designate any other address or addresses to which notices, certificates or other communications to them shall be sent as contemplated by this Agreement.  Until otherwise so provided by the respective parties, all notices, certificates and communications to each of them shall be addressed as follows:

SENIOR LENDER:

WELLS FARGO BANK N.A.

________________________

________________________

________________________



OWNER:

	

				Mr. Dan Wilson

				Heritage Senior Residences, L.P.

				161 NW 6th Street, Suite 1020 

				Miami, FL 33136

				

CITY:

CITY OF HOUSTON

				c/o Department of Housing and Community Development

				2100 Travis St, 9th Floor

				Houston, TX 77002

				Attention: Director



				

Section 5.2 Successors and Assigns.  Whenever in this Agreement any party hereto is named or referred to, the successors and assigns of such party shall be deemed to be included and all rights, benefits, covenants, promises, and agreements in this Agreement by or on behalf of the respective parties hereto shall bind and inure to the benefit of the respective successors and assigns of such parties, whether so expressed or not.

Section 5.3 Counterparts.  The parties have executed this Agreement in multiple originals, each having full force and effect, as of the date of this Agreement.  Facsimile or electronically transmitted signatures shall be deemed originals for all purposes hereunder.

Section 5.4 Governing Law.  This Agreement shall be performable and enforced in Harris County, Texas, and shall be construed in accordance with the laws of the State of Texas, without regard to the conflicts of laws rules of the State of Texas.  Venue shall be exclusively in Harris County, Texas.

Section 5.5 Amendments.  No amendment or waiver of any provision of this Agreement shall be effective unless the same shall be in writing and signed by the party or parties against whom it is to be enforced, and any such waiver or consent shall be effective only in the specific instance and for the specific purpose for which given.  No delay on the part of Senior Lender or the City in the exercise of any right, power, or remedy shall operate as a waiver thereof, nor shall any single or partial waiver by either Senior Lender or the City of any right, power, or remedy preclude any further exercise thereof, or the exercise of any other right, power or remedy.

Section 5.6 Survival.  This Agreement shall remain in full force and effect until payment in full of the Senior Loan.

Section 5.7 Entirety.  This Agreement, including the documents referred to herein, embodies the entire agreement and understanding of the parties hereto and supersedes all prior agreements and understandings of the parties hereto relating to the subject matter herein contained; notwithstanding the foregoing, however, nothing in this Agreement shall supersede or override the provisions, covenants and terms contained in the Senior Declaration of Subordination.

Severability.  In case any one or more of the provisions contained in this Agreement shall be invalid, illegal, or unenforceable in any respect, the validity, legality, and enforceability of the remaining provisions contained herein shall not in any way be affected and/or impaired thereby.

Funding. Senior Lender (subject to the terms and conditions of the Senior Lien Loan Documents), City (subject to the terms and conditions of the Subordinate Lien Loan Documents), and Owner, agree that the advances and funding for the acquisition of the Property and the construction of the apartment complex shall occur in the order set forth in Exhibit B attached hereto. The purpose of this Section and Exhibit B is to designate funding order and not to create funding obligations between Senior Lender and City. The obligations of the City and the Senior Lender to fund are subject to the terms and conditions of their respective Loan Agreements. 
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INTERCREDITOR AGREEMENT



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed by their respective officers thereunto duly authorized, as of the date of the countersignature by the Controller of the City of Houston, as set forth below.  					

							

					SENIOR LENDER:

WELLS FARGO BANK N.A.



						By:_________________

[bookmark: _GoBack]						Name:_______________

						Title:________________





STATE OF TEXAS		§

				§

COUNTY OF HARRIS		§



	The foregoing instrument was acknowledged before me on the ____ day of _________, 2021, by __________, the ___________ WELLS FARGO BANK N.A., a national banking association on behalf of said association.





						

	________________					
	NOTARY PUBLIC - THE STATE OF TEXAS		_________________________________________		Printed Name of Notary

My commission expires:__________________.

	


            OWNER:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

Stanley D. Cohen, Manager 









THE STATE OF _________	             §

             §

COUNTY OF ___________                     §



	BEFORE ME, the undersigned authority, on this day personally appeared Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.





	GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________, 2021.





												

						NOTARY PUBLIC in and for The State of ______

						_______________________________________	

						Printed Name of Notary

						My Commission Expires:____________________



 














					CITY:

	

SEAL/ATTEST:					CITY OF HOUSTON, TEXAS


                                          			__________________________
________________________			Sylvester Turner, Mayor

APPROVED:					COUNTERSIGNED:


                                      				___________________________       
Tom McCasland, Director			_________________, Controller
Housing and Community Development
Department



APPROVED AS TO FORM:		COUNTERSIGNATURE DATE:

		___________________________   
Senior Assistant City Attorney
LD# ____________________

				

						



	

STATE OF TEXAS	§

			§

COUNTY OF HARRIS	§



	The foregoing instrument was acknowledged before me on the ____ day of ____________________, 2021, by _____________________ for Sylvester Turner, Mayor of the CITY OF HOUSTON, a municipal corporation, on behalf of said corporation. 





							____________________________________

							Notary Public, State of Texas

							____________________________________

							Printed Name of Notary

					       My commission expires: __________
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 EXHIBIT B

FUNDING SEQUENCE

[TO BE ATTACHED UPON APPROVAL BY THE DIRECTOR]
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ATTACHMENT K


TO LOAN AGREEMENT


ASSIGNMENT OF PROPERTY MANAGEMENT AGREEMENT


 ASSIGNMENT OF PROPERTY MANAGEMENT AGREEMENT


THIS ASSIGNMENT OF PROPERTY MANAGEMENT AGREEMENT (this "Assignment") is made as of _________, 2021 by and among, Heritage Senior Residences, LP, a limited partnership (“Owner”), and _______________________________________, having an address at  _______________________("Manager").

R E C I T A L S


A. Owner is the owner of the real property located at North East Corner of Center St. and Moy St., Houston TX 77007 ("Project") and is making certain improvements to the Project.

B. Manager is the property manager of the Project pursuant to that certain Property Management Agreement dated as of  _________________ between Owner and Manager (as from time to time amended in accordance with the terms thereof and hereof, the "Management Agreement").  

C. Owner has requested that the City of Houston, Texas (“City”) make a ELEVEN MILLION SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($11,700,000.00)  loan (“Loan”) to Owner to be used by Owner for the construction of a multifamily apartment complex.


D. The Loan will be (i) advanced pursuant to the terms of a certain Loan Agreement between City and Owner (as the same may be amended from time to time, the "Loan Agreement"); and (ii) secured by a Deed of Trust, Security Agreement and Financing Statement (“Deed of Trust”) covering the Project.

E. City has required, as a condition to making the Loan and as additional security for the obligations of Owner under the Loan, (i) that Owner assign to City all of Owner's right, title and interest in and to the Management Agreement; (ii) that Owner and Manager subordinate, to the extent herein provided, their respective right, title and interest in and to the Management Agreement to the liens and security interests securing performance of the Loan; and (iii) that Owner and Manager agree to the terms, covenants and conditions contained herein.


NOW, THEREFORE, in consideration of the mutual promises contained herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:


1. Terms.  Terms defined in the Loan Agreement have the same meanings when used herein unless otherwise defined herein or the context hereof otherwise requires.  

2. Assignment.  Subject to the terms and conditions hereof, to further secure the performance of the obligations under the Loan Agreement and documents executed in connection with or securing the Loan Agreement (“Loan Documents”), Owner hereby collaterally grants, transfers and assigns to City all of Owner's right, title and interest in, to and under the Management Agreement together with all right, power and authority of Owner to alter, modify or change the terms of the Management Agreement or to surrender, cancel or terminate the same, and Manager consents to such assignment pursuant to and in accordance with the agreements set forth herein.  So long as no Default exists under the Loan Agreement or any of the Loan Documents, Owner shall have the license to perform under and receive performance under the Management Agreement.  Neither this Assignment nor any action taken by City under or pursuant to this Assignment shall be deemed to impose any obligation or liability upon City to Manager under or with respect to the Management Agreement or any covenants of Owner thereunder; except that from and after the date upon which City (a) agrees in writing to assume performance of Owner's obligations under the terms of the Management Agreement, or (b) acquires title to the Project by foreclosure or othewise, Manager shall be entitled to the management fees and other sums provided in the Management Agreement which are due and payable after acquisition of the Project by City so long as Manager is performing its duties thereunder.


3. Representations and Warranties.  Owner and Manager hereby represent and warrant to City that as of the date hereof (a) the only agreement affecting the management of the Project (as more particularly set forth in the Management Agreement) is the Management Agreement, (b) the Management Agreement constitutes the full agreement between Owner and Manager, and there are no amendments thereto, (c) the Management Agreement is in full force and effect, and (c) neither Owner nor Manager is in default under the Management Agreement, and no event has occurred which, with the giving of notice and/or the passage of time would constitute a default thereunder.  Owner represents and warrants that but for this Assignment and the other Loan Documents and pursuant to the Senior Loan Documents (as defined by the Loan Agreement) if any, Owner has not transferred, assigned or encumbered, in whole or in part, the Management Agreement or any of Owner's rights or interests thereunder.  Owner further represents that Owner has not performed any act or executed any instrument which might prevent or limit City from proceeding under any of the terms and conditions hereof.  


4. Covenants.  


(a) Owner, at its sole cost and expense, shall fully perform every obligation under the Management Agreement by Owner to be performed, and shall enforce or secure the performance of every obligation of the Management Agreement by Manager to be performed for or on behalf of Owner (unless in Owner's good faith, prudent business judgment, it would not be in the best interest of the Project to do so and such obligation is not material).  Owner shall not waive or release Manager from Manager's obligations to be performed under the Management Agreement.  Owner shall not enter into any agreement other than the Management Agreement for the management of the Project.  Except pursuant to the Senior Loan Documents (if any), Owner will not transfer, assign or encumber, in whole or in part, the Management Agreement or any of Owner's rights or interests thereunder.  Any violation of any of such covenants on the part of Owner without the prior written consent of City shall constitute a Default entitling City to exercise the remedies available to it hereunder and under the Loan Documents.


(b) Owner and Manager shall not modify or amend, in any material respect, or terminate, the Management Agreement without City's prior written consent; provided, however, that in the event City is given written notice of Owner's default and opportunity to cure in accordance with the first sentence of Section 5 below and such default is not cured by Owner or City within the applicable time period, Manager shall be permitted (subject to the third sentence of Section 7) to terminate the Management Agreement in accordance with the provisions thereof.


(c) Owner and Manager hereby agree that notwithstanding any provision to the contrary set forth herein or in the Management Agreement, Manager shall not receive any management fee in excess of five percent (5.0%) of gross annual income at any time.

(d) At Owner's sole cost and expense, Owner shall appear in and defend any action or proceeding connected with the Management Agreement and shall pay all necessary costs and expenses of City, including reasonable attorneys' fees, in any such action or proceeding in which City may appear.


5. Default by Owner Under Management Agreement.  In the event of any material default by Owner under the Management Agreement, Manager shall give City written notice of such default, and City shall be permitted an opportunity (not less than forty-five (45) days from receipt of said notice) to cure such default by Owner, during which time Manager shall have no right to terminate the Management Agreement; provided, however, that City shall in no event be required to effect any such cure, and any cure by City shall not release Owner or Manager from any of its obligations under the Management Agreement.  City shall have the right to appear in and defend any action or proceeding purporting to affect the Project or the rights and powers of City hereunder.  Owner agrees to protect, defend, indemnify and hold City harmless from and against any and all losses, damages, claims, liabilities, costs, and expenses (including, but not limited to, reasonable attorneys' fees) incurred in connection with any such actions or measures taken by City or otherwise incurred in the exercise of any other rights or remedies of City under this Assignment.  Owner agrees that all sums so expended by City in curing any default by Owner, or in appearing in or defending any action or proceeding, or in taking any other action permitted hereby, in each case together with interest thereon at the Default Rate (as defined in the Loan Agreement) shall payable by Owner upon demand and shall be added to any obligations owing by Owner under the Loan Agreement and shall be secured by the Deed of Trust and any other security held for the Loan.


6. No Duty to Perform; Indemnity.  City shall not be obligated to perform or discharge, nor does it hereby undertake to perform or discharge, any obligation, duty or liability under the Management Agreement, or under or by reason of this Assignment, and Owner shall and does hereby indemnify and hold City harmless against and from any and all liability, loss or damage arising or occuring prior to foreclosure which City may or might incur under the Management Agreement or under or by reason of this Assignment and of and from any and all claims and demands whatsoever which may be asserted against it by reason of any alleged obligations or undertakings on its part to perform or discharge any of the terms, covenants or agreements contained in the Management Agreement, except as a result of or in connection with the gross negligence or willful misconduct of City.  Should City incur any such liability, loss or damage under the Management Agreement or under or by reason of this Assignment, or in the defense of any such claims or demands, except as a result of or in connection with the gross negligence or willful misconduct of City, the amount thereof, including costs, expenses and reasonable attorneys' fees, shall be secured by the Loan Documents, and Owner shall reimburse City therefor immediately upon demand, and upon the failure of Owner to do so, same shall constitute a Default and City may, upon thirty (30) days notice to Owner, if the amounts properly due and owing to City have not been paid, exercise the remedies available to it under the Loan Documents.

7. Subordination.  Manager hereby subordinates any and all right, title and interest it may now or in the future have in the Management Agreement and/or to receive payment of any management or other fees set forth therein to the liens and security interests securing the obligations under the Loan Agreement; provided, however, that until the occurrence of a Default, Owner shall be entitled to pay, and Manager shall be entitled to receive, the management fee in accordance with the terms of the Management Agreement.  Further, Manager agrees that any and all liens, rights, and interest owned, claimed, or held by it, in and to the Project, are and shall be in all respects subordinate to the lien and security interest created by the Deed of Trust.  In the event of any sale of the Project pursuant to foreclosure of the Deed of Trust, or a deed in lieu of foreclosure, Manager agrees that it will not exercise any rights it may have to terminate the Management Agreement by reason of such sale.  Notwithstanding the foregoing, Manager agrees that such foreclosure or deed in lieu of foreclosure shall operate to cut off, extinguish, and otherwise terminate all liens that Manager, and those claiming by, through, or under Manager, may now or hereafter have in and to the Project, and Manager agrees that City or any purchaser at a foreclosure sale under Deed of Trust lien may terminate the Management Agreement upon foreclosure or at any time thereafter.  


8. Default.  Upon the occurrence of a Default under the Loan Agreement or other Loan Documents or the occurrence of a default on the part of Owner hereunder or under the Management Agreement, then, without regard for the adequacy of the security for the Loan, City shall have the right (but not the obligation) to: (a) take possession of the Project and exercise and enjoy all right, title and interest of Owner under the Management Agreement; (b) whether or not possession of the Project is taken, to receive all funds, issues, and profits under the Management Agreement (other than management fee payable to and earned by Manager in accordance with the terms and provisions thereof) and apply the same, less costs and expenses of taking possession of the Project, operation and collection, including reasonable attorneys' fees, upon any obligations due under the Loan Documents whether or not then due and in such order as City may determine; (c) enforce or terminate (with or without cause) the Management Agreement; (d) require Owner to install substitute management acceptable to City; and (e) do any acts which City deems proper to protect the Project or City's security interest therein or lien thereon, and thereupon and without further notice to Owner, Owner shall not have any further rights under the Management Agreement which would conflict with, impair, or interfere with any rights of City hereunder.  Neither City's entering upon and taking possession of the Project nor the exercise of any of the aforesaid remedies shall cure or waive any such default on the part of Owner or waive, modify or affect any notice of default under the Loan Agreement or invalidate any act done pursuant to such notice.  Any exercise by City of the right to terminate the Management Agreement shall be without liability to City for payment of any fees, charges or otherwise, notwithstanding any provisions in the Management Agreement to the contrary.  After any such termination, City shall have the right to replace Manager with a manager selected by City in its sole discretion. Upon any termination of the Management Agreement, whether or not pursuant to this section, Manager agrees to deliver copies of all records, files, financial statements, and any other documents pertaining to management, construction, design and operation of the Project which are in the possession or under the control of Manager to Owner excluding, however, documents pertaining solely to the operation systems or procedures owned by Manager.


9. Notice by City.  A notice in writing by City to Manager advising Manager that a  Default exists and requesting that all future performance under the Management Agreement be made to City (or its agent), shall be construed by Manager as conclusive authority to Manager that such performance is to be made to City (or its agent) and Manager shall be fully protected in making such performance to City; and Owner hereby irrevocably constitutes and appoints City the attorney-in-fact and agent of Owner for the purpose of endorsing the consent of Owner on any such notice.  The foregoing power is coupled with an interest and shall survive the liquidation, bankruptcy or insolvency of Owner.


10. Attornment by Manager.  Manager hereby agrees that in the event of notification to Manager by City that City has acquired possession of the Project or obtained the appointment of a receiver for same, Manager shall, at City's request, attorn to City as owner thereunder; provided, however, that in no event shall City be liable for, or be obligated to cure, any default of Owner occurring prior to the date of such notification.


11. No Limitations.  Owner and Manager agree that (a) nothing in this Assignment shall be construed to limit or restrict in any way the rights and powers granted to City under any of the Loan Documents, and (b) an action to foreclose may be commenced, notwithstanding that Owner continues in possession of the Project, both real and personal, herein referred to, and continues to collect the rents, issues and profits thereof.

12. No Waiver.  This Assignment can be extended, modified or amended only in writing executed by Manager and Owner and consented to by the City, and none of the rights or benefits of City can be waived permanently except in a written document executed by City.  City's rights, powers, privileges and remedies under or in connection with this Assignment are cumulative and not exclusive and shall not be waived, precluded or limited by any failure or delay in the exercise thereof or by the parties exercise thereof or by any course of dealing between Manager and/or Owner and City.  No notice to or demand on Manager or Owner in any case shall entitle Manager or Owner to any other or further notice or demand in similar or other circumstances or constitute a waiver of the right of City to any other or further action in any circumstances without notice or demand.


13. Counterparts.  This Assignment and any amendments, waivers, consents or supplements hereto or in connection herewith may be executed, including by transmission of facsimile, in any number of counterparts and by different parties hereto in separate counterparts, each of which when so executed and delivered shall be deemed an original, but all of such counterparts together shall constitute but one and the same instrument; signature pages may be detached from multiple separate counterparts and attached to a single counterpart so that all signature pages are physically attached to the same document.  In the event this Assignment or any amendment, waiver, consent or supplement shall have been executed by transmission of facsimile, any party may request that the parties thereto execute original documents for record purposes, but no failure of any party to do so shall invalidate or in any other way affect the validity of such document.  This Assignment shall become effective upon the execution of a counterpart hereof by each of the parties hereto and receipt by the parties of written or telephonic notification of such execution and authorization of delivery thereof.


14. Descriptive Headings; Recitals.  The descriptive headings used in this Assignment are for convenience only and shall not be deemed to affect the meaning or construction of any provision hereof.  The Recitals set forth at the beginning of this Assignment are hereby incorporated into the substantive provisions of this Assignment.


15. Notices.  Any notice, report, demand or other instrument authorized or required to be given or furnished hereunder shall be given in conformity with the terms and conditions of the Loan Agreement and to the parties hereto at the addresses set forth above.


16. Benefit of Agreement.  This Assignment shall be binding upon each party hereto and its successors and assigns, and shall inure to the benefit of Owner, City, and Manager and their respective successors and/or assigns, except the rights and remedies of Owner, City, and Manager under this Assignment shall not inure to the benefit of (a) any purchaser of the Project at a foreclosure sale, (b) any Person taking title to the Project by deed in lieu of foreclosure, or (c) any successor or assign of any Person described in clauses (a) and (b) above, except that Owner's, City's, and Manager's rights shall inure to the benefit of the parties described in clauses (a), (b) and (c) hereof if such parties are City (including, for these purposes, its successors and assigns as holder of the Loan Documents), and any participant's or any of City's (or such successors, assigns, beneficiaries or participant's) affiliates or nominees.


17. Inconsistencies.  In the event of any inconsistency between the terms and conditions hereof and the terms of the Management Agreement, the terms and conditions set forth herein shall govern.


18. Severability.  In the event that any of the covenants, agreements, terms or provisions contained herein shall be invalid, illegal or unenforceable in any respect, the validity of the remaining covenants, agreements, terms and provisions contained herein shall be in no way affected, prejudiced or disturbed thereby.


19. Further Assurances.  At any time, and from time to time, upon City's request, Owner and Manager shall make, execute and deliver, or cause to be made, executed and delivered, to City and, where appropriate, shall cause to be recorded or filed, and from time to time thereafter to be re-recorded and refiled, at such time and in such offices and places as shall be deemed desirable by City, such documents and/or instruments as City may consider necessary or desirable in order to effectuate, or to continue and preserve, the obligations of Owner and Manager under this Assignment.  Upon any failure by either Owner or Manager to do so, City may make, execute, record, file, re-record or refile any and all such documents and/or instruments for and in the name of either Owner or Manager, and Owner and Manager hereby irrevocably appoint (which appointment is coupled with an interest with full power of substitution) City the agent and attorney-in-fact of either Owner or Manager to do so; and Owner and Manager shall reimburse City, on demand, for all costs and expenses (including reasonable attorneys' fees and expenses) incurred by City in connection therewith.


20. Choice of Law and Venue.  THIS ASSIGNMENT SHALL BE CONSTRUED IN ACCORDANCE WITH AND GOVERNED BY THE LAWS (BUT NOT THE RULES GOVERNING CONFLICTS OF LAWS) OF THE STATE OF TEXAS AND SHALL BE PERFORMABLE IN HARRIS COUNTY, TEXAS.  


21. WAIVER OF JURY TRIAL. THE PARTIES TO THIS ASSIGNMENT HEREBY, UNCONDITIONALLY AND VOLUNTARILY, WITH AND UPON THE ADVICE OF COUNSEL, WAIVE, RELINQUISH AND FOREVER FORGO THE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING BASED UPON, OR ARISING OUT OF, OR IN ANY WAY RELATING TO THIS ASSIGNMENT.

22. Electronic Signatures. This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.

SIGNATURE PAGE

ASSIGNMENT OF PROPERTY MANAGEMENT AGREEMENT

IN WITNESS WHEREOF, each of the parties hereto has executed and delivered this Assignment or has caused the same to be executed and delivered by its duly authorized representative as of the date first above written.


OWNER:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 


MANAGER:



_______________________________ 


By: _____________________________



Name: __________________________




Title: ____________________________
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ATTACHMENT L


TO LOAN AGREEMENT


ASSIGNMENT OF ARCHITECT'S
CONTRACT, PLANS AND SPECIFICATIONS, AND CONSENT 


ASSIGNMENT OF ARCHITECT'S
CONTRACT, PLANS AND SPECIFICATIONS, AND CONSENT 

Heritage Senior Residences, LP, a Texas limited partnership ("Borrower"), whose mailing address is: 161 NW 6th Street, Suite 1020, Miami, FL 33136 pursuant to that certain Loan Agreement (as heretofore amended, extended, modified or renewed, the "City Loan Agreement"), between the Borrower and THE CITY OF HOUSTON ("City"), whose mailing address is c/o Department of Housing and Community Development, 2100 Travis St, 9th Floor, Houston, TX 77002, Attention: Director, which City Loan Agreement evidences the loan made by City to Borrower in the original principal amount of $11,700,000.00 ("City Loan"), the proceeds of which are to be utilized by Borrower for the construction of the project located at the North East Corner of Center St. and Moy St., Houston TX 77007 ("Project")  which City Loan is secured by a Deed of Trust on the Project, hereby transfers, assigns and conveys to City, and the successors and assigns of City, all of the right, title and interest of Borrower in and to that certain architect contract by and between Borrower and______________________ ("Architect"), dated __________, 2021 ("Contract") and in and to those certain architectural drawings and plans and specifications ("Plans and Specifications") therefor, all inclusive, all of which were prepared by Architect, a true and correct copy of the Contract and Plans and Specifications having been deposited with and held by City.  Upon the satisfaction in full of the obligations of Borrower to City evidenced by the City Loan Agreement and the Restrictive Covenants and other documents executed in connection therewith (“City Loan Documents”), this Assignment of Architect's Contract, Plans and Specifications, and Consent ("Assignment") shall become null and void.  


Borrower and Architect, by executing the Consent to this Assignment which follows this Assignment, agree that City does not assume any of Borrower's obligations or duties concerning the Contract and Plans and Specifications, including, but not limited to, the obligation to pay for the preparation of the Contract and Plans and Specifications, until and unless City shall exercise its rights, granted hereby, to the use of the Contract and Plans and Specifications. 


Borrower hereby irrevocably constitutes and appoints City as its attorney‑in‑fact to demand, receive and enforce Borrower's rights with respect to the Contract and Plans and Specifications, to give appropriate receipts, releases and satisfactions for and on behalf of Borrower and to do any and all acts in the name of Borrower or in the name of City with the same force and effect as Borrower could do if this Assignment had not been made.


City shall not exercise any rights hereunder unless a Default shall have occurred, as such is defined in the City Loan Documents.


Unless a Senior Loan is to be utilized to fund a portion of the Project Improvements (as defined in the City Loan Agreement), Borrower hereby represents and warrants to City that no previous assignment of its interest in the Contract and Plans and Specifications has been made; and Borrower agrees not to assign, sell, pledge, transfer, mortgage or otherwise encumber its interest in the Contract and Plans and Specifications so long as this Assignment is in effect.

Capitalized terms utilized herein which are not defined herein shall have the meaning specified in the City Loan Agreement.

This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.

[THE BALANCE OF THIS PAGE IS INTENTIONALLY LEFT BLANK]


Signature Page


Assignment of Architect’s Contracts, Plans and Specifications and Consent 


DATED to be effective as of ___________________, 2021.




BORROWER:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

 [ARCHITECT'S CONSENT FOLLOWS]


CONSENT OF ARCHITECT


The undersigned ("Architect") represents to City that (i) to the best of Architect's knowledge, the Plans and Specifications are the plans and specifications to be used in the actual construction of the Project; (ii) Architect, or all applicable principals or agents of Architect, are duly licensed to perform, conduct and engage in such activities and business as are contemplated under the Contract in the jurisdiction or jurisdictions where such activities, business or work is to be performed and in which the Project is, or will be, located or constructed; (iii) the Project has been designed, as evidenced by the Plans, in accordance with all applicable architectural barriers law including, without limitation, the Americans With Disabilities Act (42 U.S.C. §§ 12131-12165; 47 U.S.C. §§ 155, 201, 218 and 255), The Architectural Barriers Act of 1968 (42. U.S.C. §§ 415-4157), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794 et seq.) and Tex. Gov’t Code Ann. § 469.001 et seq., as amended, ordinances, rules and regulations, and that all permits, certificates or other licenses evidencing same have been obtained and will be delivered to City upon request therefore; and (iv) the Contract is in full force and effect and is valid, binding and enforceable against Architect in accordance with its terms and there is no default by Architect thereunder.


Architect hereby expressly consents to the above and foregoing Assignment and agrees that, in the event of any default by Borrower under the City Loan Agreement or any City Loan Document executed pursuant thereto, City is authorized to use the Contract and Plans and Specifications for the purpose of the inspection or completion of the construction of the Project and for the maintenance and protection of the Project contemplated by the City Loan Agreement.


To induce City to enter into the City Loan Agreement with Borrower, Architect hereby agrees that all of the liens which Architect may have or be entitled to either against such Contract and Plans and Specifications or against the Project contemplated by the City Loan Agreement (including the real property described in Exhibit A attached hereto and incorporated herein by reference) shall be and are hereby made subordinate and inferior to the Deed of Trust and other liens and security interests securing the performance of the City Loan.

Architect acknowledges that City is relying and is entitled to rely on Architect's professional skill and competence in the provision of construction management services under the Contract.  

This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.


DATED to be effective as of   __________, 2021.


ARCHITECT:







______________________________








By: __________________________







Name :________________________








Title: _________________________


Exhibit List


Exhibit A ‑ Legal Description
 


EXHIBIT A


LEGAL DESCRIPTION
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ATTACHMENT M


TO LOAN AGREEMENT


ASSIGNMENT OF CONSTRUCTION
CONTRACT, PLANS AND SPECIFICATIONS, AND CONSENT 


ASSIGNMENT OF CONSTRUCTION
CONTRACT, PLANS AND SPECIFICATIONS, AND CONSENT

Heritage Senior Residences, LP, a Texas limited partnership ("Borrower"), whose mailing address is: 161 NW 6th Street, Suite 1020, Miami, FL 33136 pursuant to that certain Loan Agreement (as heretofore amended, extended, modified or renewed, the "City Loan Agreement"), between the Borrower and THE CITY OF HOUSTON ("City"), whose mailing address is c/o Department of Housing and Community Development, 2100 Travis St, 9th Floor, Houston, TX 77002, Attention: Director, which City Loan Agreement evidences the loan made by City to Borrower in the original principal amount of $11,700,000.00 ("City Loan"), the proceeds of which are to be utilized by Borrower for the construction of the project located at the North East Corner of Center St. and Moy St., Houston TX 77007 ("Project") which City Loan is secured by a Deed of Trust on the Project, hereby transfers, assigns and conveys to City, and the successors and assigns of City, all of the right, title and interest of Borrower in and to that certain construction contract by and between Borrower and  Gulf Coast Community Builders, LLC ("Contractor"), a true and correct copy of the Contract having been deposited with and held by City.  Upon the payment and satisfaction in full of the obligations of Borrower to City evidenced by the City Loan and the loan documents executed in connection with or securing the City Loan (“City Loan Documents”) and upon delivery of written confirmation by City of such payment and satisfaction, this Assignment of Construction Contract, and Consent ("Assignment") shall become null and void.  

Borrower and Contractor, by executing the Consent to this Assignment which follows this Assignment, agree that City does not assume any of Borrower's obligations or duties concerning the Contract, including, but not limited to, the obligation to pay for the preparation of the Contract, until and unless City shall exercise its rights, granted hereby, to the use of the Contract. 


Borrower hereby irrevocably constitutes and appoints City as its attorney‑in‑fact to demand, receive and enforce Borrower's rights with respect to the Contract to give appropriate receipts, releases and satisfactions for and on behalf of Borrower and to do any and all acts in the name of Borrower or in the name of City with the same force and effect as Borrower could do if this Assignment had not been made.


City shall not exercise any rights hereunder unless a Default shall have occurred, as such is defined in the City Loan Documents.


Unless a Senior Loan is to be utilized to fund a portion of the Project Improvements (as defined in the City Loan Agreement), Borrower hereby represents and warrants to City that no previous assignment of its interest in the Contract has been made; and Borrower agrees not to assign, sell, pledge, transfer, mortgage or otherwise encumber its interest in the Contract so long as this Assignment is in effect.

Capitalized terms utilized herein which are not defined herein shall have the meaning specified in the City Loan Agreement.

This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.


[THE BALANCE OF THIS PAGE IS INTENTIONALLY LEFT BLANK]

Signature Page


Assignment of Construction Contract and Consent


DATED to be effective as of _____________, 2021.






BORROWER:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

 [CONTRACTOR'S CONSENT FOLLOWS]


CONSENT OF CONTRACTOR


The undersigned ("Contractor") represents to THE CITY OF HOUSTON ("City") that the Contract (as defined in that certain Assignment of Construction Contract and Consent (“Assignment") which immediately precedes this Consent of Contractor (this "Consent") is the contract to be used in the actual construction and completion of the work for the Project; and Contractor hereby expressly consents to the above and foregoing Assignment and agrees that, in the event of any Default by Borrower under the City Loan Agreement or any document or instrument executed pursuant thereto, City is authorized to use the Contract for the purpose of completing construction work for the Project contemplated by the City Loan Agreement.


Contractor acknowledges that City is relying and is entitled to rely on Contractor's professional skill and competence in the provision of construction services under the Contract.  To induce City to enter into the City Loan Agreement and the other City Loan Documents with Borrower, Contractor hereby agrees that all of the liens which Contractor may have or be entitled to either against such Contract or against the Project contemplated by the City Loan Documents (including the real property described in Exhibit A attached hereto and incorporated herein by reference) shall be and are hereby made subordinate and inferior to the Deed of Trust and liens and security interests of the  liens and security interests securing the payment of the loan or loans to be made pursuant to the Loan Documents.

This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.


DATED to be effective as of   _________, 2021.


CONTRACTOR:







kcg construction, llc







GULF COAST COMMUNITY BUILDERS, LLC

By: _____________________________
Name:  __________________________






Title:     __________________________

Exhibit List


Exhibit A ‑ Legal Description



EXHIBIT A


LEGAL DESCRIPTION
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ATTACHMENT N


TO LOAN AGREEMENT


ENVIRONMENTAL INDEMNITY AGREEMENT


ENVIRONMENTAL INDEMNITY AGREEMENT


This ENVIRONMENTAL INDEMNITY AGREEMENT ("Environmental Indemnity Agreement") is executed effective as of ____________, 2021, by Heritage Senior Residences, LP, a Texas limited partnership ("Indemnitor"), for the benefit of THE CITY OF HOUSTON ("Lender"). 

W I T N E S S E T H:



WHEREAS, Lender is making a loan ("Loan") to Indemnitor in the amount of ELEVEN MILLION SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($11,700,000.00) and further evidenced by that certain Loan Agreement entered into by and between Lender and Indemnitor ("Loan Agreement"), secured, inter alia, by a Deed of Trust, Security Agreement and Financing Statement ("Deed of Trust") which Indemnitor has executed and delivered to Tom McCasland, as Trustee ("Trustee"), for the benefit of Lender, covering certain real property ("Land") described in Exhibit "A" attached hereto, together with the improvements, buildings, facilities located thereon and certain personal property described in the Deed of Trust (the Land, together with said improvements, buildings, facilities and personal property referred to herein as the "Property"). The Loan Agreement, the  note evidencing the Loan, the Deed of Trust, this Environmental Indemnity Agreement and all other documents or instruments evidencing, securing or pertaining to the Loan shall be collectively referred to as the "Loan Documents"; and

WHEREAS, as a material inducement in order for Lender to make the Loan to Indemnitor, Indemnitor has agreed to execute and deliver this Environmental Indemnity Agreement to and for the benefit of Lender.


NOW, THEREFORE, for and in consideration of the making of the Loan by Lender to Indemnitor, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged and confessed, Indemnitor hereby agrees as follows:


A G R E E M E N T:


Article I. DEFINITIONS




The following terms shall have the defined meanings ascribed to such terms, as set forth below:


"Environmental Laws" shall mean any federal, state, or local law, statute, ordinance, or regulation, whether now or hereafter in effect, pertaining to health, industrial hygiene, or the environmental conditions on, under, or about the Mortgaged Property, including without limitation, the following, as now or hereafter amended:  Comprehensive Environmental Response, Compensation, and Liability Act of 1980 ("CERCLA"), 42 U.S.C. § 9601 et seq., as amended by the Superfund Amendments and Reauthorization Act of 1986 (“SARA”), Pub. L. 99-499, 100 Stat. 1613; Resource, Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6901 et seq. as amended by the Superfund Amendments and Reauthorization Act of 1986 ("SARA"), Pub. L. 99‑499, 100 Stat. 1613; the Toxic Substances Control Act, 15 U.S.C. § 2601 et seq.; Emergency Planning and Community Right to Know Act of 1986, 42 U.S.C. § 1101 et seq.; Clean Water Act ("CWA"), 33 U.S.C. § 1251 et seq.; Clean Air Act ("CAA"), 42 U.S.C. § 7401 et seq.; Federal Water Pollution Control Act ("FWPCA"), 33 U.S.C. § 1251 et seq.; any related federal laws and authorities as required by the Housing and Community Development Act of 1974, as listed in 24 CFR § 58 et seq.; and any corresponding state laws or ordinances including but not limited to the Texas Water Code ("TWC") § 26.001 et seq.; Texas Health & Safety Code ("THSC") § 361.001 et seq.; Texas Solid Waste Disposal Act, Tex. Rev. Civ. Stat. Ann. art. 4477‑7; and regulations, rules, guidelines, or standards promulgated pursuant to such laws, statutes and regulations, as such statutes, regulations, rules, guidelines, and standards are amended from time to time.


“Environmental Report” shall mean the Phase I environmental report delivered to the Lender in connection with the Loan.

"Hazardous Substances" shall mean any substance, product, waste, or other material which is or becomes listed, regulated, or addressed as being a toxic, hazardous, polluting, or similarly harmful substance under any Environmental Law, including without limitation:  (i) any substance included within the definition of "hazardous waste" pursuant to Section 1004 of RCRA; (ii) any substance included within the definition of "hazardous substance" pursuant to Section 101 of CERCLA; (iii) any substance included within (a) the definition of "regulated substance" pursuant to Section 26.342(9) of TWC; or (b) the definition of "hazardous substance" pursuant to Section 361.003(13) of THSC; (iv) asbestos; (v) polychlorinated biphenyls; (vi) petroleum products; (vii) underground storage tanks, whether empty, filled or partially filled with any substance; (viii) any radioactive materials, urea formaldehyde foam insulation or radon; (ix) any substance included within the definition of "waste" pursuant to Section 30.003(b) of TWC or "pollutant" pursuant to Section 26.001(13) of TWC; and (x) any other chemical, material or substance, the exposure to which is prohibited, limited or regulated by any Governmental Authority on the basis that such chemical, material or substance is toxic, hazardous or harmful to human health or the environment.


"Hazardous Substances Contamination" shall mean the contamination (whether presently existing or hereafter occurring) of the improvements, facilities, soil, groundwater, air or other elements on or of the Property by Hazardous Substances, or the contamination of the buildings, facilities, soil, groundwater, air or other elements on or of any other property as a result of Hazardous Substances at any time (whether before or after the date of the Note) emanating from the Property.


Article II. 
REPRESENTATIONS AND WARRANTIES


Except as provided in the Environmental Report, Indemnitor unconditionally represents and warrants to Lender as follows:


(a) The Property does not contain any Hazardous Substances, and the Property is not subject to any Hazardous Substances Contamination.


(b) The Property and the operations conducted thereon do not violate any applicable law, statute, ordinance, rule, regulation, order, or determination of any governmental authority or any Environmental Laws.


(c) All notices, permits, licenses, or similar authorizations, if any, required to be obtained or filed in connection with the ownership, operation, or use of the Property, including, without limitation, the past or present generation, treatment, storage, disposal, or release of any Hazardous Substances into the environment, have been duly obtained or filed.


(d) Neither Indemnitor nor, to the best knowledge of Indemnitor, any other person, including, but not limited, to any predecessor owner, tenant, licensee, occupant, user, or operator of all or any portion of the Property, has ever undertaken, caused, permitted, authorized, or suffered the presence, use, manufacture, handling, generation, transportation, storage, treatment, discharge, release, burial, or disposal on, under, from or about the Property of any Hazardous Substances or the transportation to or from the Property of any Hazardous Substances.


(e) To Indemnitor's knowledge, no property adjoining the Property is or has ever been used for the disposal, storage, treatment, processing, manufacturing or other handling of Hazardous Substances, nor, to Indemnitor's knowledge, is any other property adjoining the Property affected by Hazardous Substances Contamination.


(f) Neither Indemnitor nor, to the best knowledge of Indemnitor, any other person, including, but not limited, to any predecessor owner, tenant, licensee, occupant, user, or operator of all or any portion of the Property, has ever undertaken, caused, permitted, authorized, or suffered the presence, use, manufacture, handling, generation, transportation, storage, treatment, discharge, release, burial, or disposal of any Hazardous Substances on, under, from or about any other real property, all or any portion of which is legally or beneficially owned (or any interest or estate therein which is owned) by Indemnitor in any jurisdiction now or hereafter having in effect a so‑called "superlien" law or ordinance or any part thereof, the effect of which law or ordinance would be to create a lien on the Property to secure any obligation in connection with the "superlien" law of such other jurisdiction.


(g) To Indemnitor's knowledge, no inquiry, investigation, administrative order, consent order and agreement, litigation or settlement is proposed, threatened, anticipated or in existence with respect to any allegations that there has been, there is currently, or there is a threat of a presence, release, threat of release, placement of any Hazardous Substances on, under, from or about the Property, or the manufacture, handling, generation, transportation, storage, treatment, discharge, burial, or disposal of any Hazardous Substances on, under, from or about the Property, or the transportation of any Hazardous Substances to or from the Property.  Indemnitor has not received any notice, and has no actual or constructive knowledge, that any governmental authority has determined, or threatens to determine, or is investigating any allegations that there has been, there is currently, or there is a threat of a presence, release, threat of release, placement of any Hazardous Substances on, under, from or about the Property, or the manufacture, handling, generation, transportation, storage, treatment, discharge, burial, or disposal of any Hazardous Substances on, under, from or about the Property, or the transportation of any Hazardous Substances to or from the Property.


(h) Indemnitor has taken all steps reasonably necessary to determine that no Hazardous Substances have been generated, treated, placed, held, located, or otherwise released on, under, from, or about the Property.

Article III. COVENANTS


Indemnitor unconditionally covenants that and agrees with Lender as follows:


(a) Indemnitor will not use, generate, manufacture, produce, store, release, discharge, treat, or dispose of on, under, from or about the Property or transport to or from the Property any Hazardous Substances or allow any other person or entity to do so.


(b) Indemnitor will keep and maintain the Property in compliance with, and shall not cause or permit the Property to be in violation of, any Environmental Law.


(c) Indemnitor will establish and maintain, at Indemnitor's sole expense, a system to assure and monitor continued compliance with Environmental Laws and the exclusion of Hazardous Substances from the Property, by any and all owners or operators, including tenants, of the Property, which system shall include annual reviews of such compliance by employees or agents of Indemnitor who are familiar with the requirements of the Environmental Laws and, at the request of Lender no more than once each year, a detailed review of such compliance of the environmental condition of the Property (the "Environmental Report") in scope satisfactory to Lender by an environmental consulting firm approved in advance by Lender; provided, however, that if any Environmental Report indicates any violation of any Environmental Laws or a need for remedial work ("Remedial Work"), such system shall include at the request of Lender a detailed review of the status of such violation (a "Supplemental Report") by such environmental consultant.  Indemnitor shall furnish an Environmental Report or such Supplemental Report to the Lender within sixty (60) days after Lender so requests, together with such additional information as Lender may reasonably request.


(d) Indemnitor will give prompt written notices to Lender of:  (i) any proceeding or inquiry by any governmental or nongovernmental entity or person with respect to the presence of any Hazardous Substances on, under, from or about the Property, the migration thereof from or to other property, the disposal, storage, or treatment of any Hazardous Substances generated or used on, under or about the Property, (ii) all claims made or threatened by any third party against Indemnitor or the Property or any other owner or operator, including a tenant, of the Property relating to any loss or injury resulting from any Hazardous Substances, and (iii) Indemnitor's discovery of any occurrence or condition on any real property adjoining or in the vicinity of the Property that could cause the Property or any part thereof to be subject to any investigation or cleanup of the Property pursuant to any Environmental Laws.


(e) Indemnitor will permit Lender to join and participate in, as a party if it so elects, any legal proceedings or actions initiated with respect to the Property in connection with any Environmental Laws or Hazardous Substances, and Indemnitor shall pay all attorneys' fees incurred by Lender in connection therewith.


(f) In the event that any Remedial Work is reasonably necessary or desirable, Indemnitor shall commence and thereafter diligently prosecute to completion all such Remedial Work within thirty (30) days after written demand by Lender for performance thereof (or such shorter period of time as may be required under any Environmental Laws).  All Remedial Work shall be performed by contractors approved in advance by Lender, and under the supervision of a consulting engineer approved by Lender.  All costs and expenses of such Remedial Work shall be paid by Indemnitor including, without limitation, Lender's reasonable attorneys' fees and costs incurred in connection with monitoring or review of such Remedial Work.  In the event Indemnitor shall fail to timely commence, or cause to be commenced, or fail to diligently prosecute to completion, such Remedial Work, Lender may, but shall not be required to, cause such Remedial Work to be performed, and all costs and expenses thereof, or incurred in connection therewith, shall become part of the indebtedness secured by the Deed of Trust (“Indebtedness”) and shall be payable to Lender upon demand.

Article IV.  DEFAULT


The term "Default", as used herein, shall mean the occurrence at any time and from time to time, of any one or more of the following:


(a) If either Indemnitor or Lender acquires knowledge or receives notice that Hazardous Substances or Hazardous Substances Contamination exists in, on, about or under any of the Property, and Indemnitor fails, within thirty (30) days after acquisition of such knowledge or of such notice, to commence and thereafter diligently prosecute to completion any necessary remedial actions in compliance with Environmental Laws.


(b) If any representation or warranty contained herein shall be false or misleading, or erroneous in any material respect.


Article V. REMEDIES



If a Default shall occur, Lender may, at Lender's sole election and by or through Trustee or otherwise, exercise any or all of the following:

(a) Declare all unpaid amounts under the Loan and any other unpaid portion of the Indebtedness immediately due and payable, without further notice, presentment, protest, demand or action of any nature whatsoever (each of which is hereby expressly waived by Indemnitor), whereupon the same shall become immediately due and payable.


(b) Exercise any and all other rights, remedies and recourses granted under the Loan Documents or as may be now or hereafter existing in equity or at law, by virtue of statute or otherwise, including actions for damages and specific performance.

Article VI. SITE ASSESSMENTS


If Lender shall ever have reason to believe that there are Hazardous Substances or Hazardous Substances Contamination affecting any of the Property, Lender (by its officers, employees and agents) at any time and from time to time, either prior to or after the occurrence of an Event of Default, may contract for the services of persons (the "Site Reviewers") to perform environmental site assessments ("Site Assessments") on the Property for the purpose of determining whether there exists on the Property any environmental condition which could result in any liability, cost or expense to the owner, occupier or operator of such Property arising under any state, federal or local law, rule or regulation relating to Hazardous Substances.  The Site Assessments may be performed at any time or times, upon reasonable notice, and under reasonable conditions established by Indemnitor which do not impede the performance of the Site Assessments.  The Site Reviewers are hereby authorized to enter upon the Property for such purposes.  The Site Reviewers are further authorized to perform both above and below the ground testing for environmental damage or the presence of any Hazardous Substances on the Property and such other tests on the Property as may be necessary to conduct the Site Assessments in the reasonable opinion of the Site Reviewers.  Indemnitor will supply to the Site Reviewers such historical and operational information regarding the Property as may be reasonably requested by the Site Reviewers to facilitate the Site Assessments and will make available for meetings with the Site Reviewers appropriate personnel having knowledge of such matters.  On request, Lender shall make the results of such Site Assessments fully available to Indemnitor, which (prior to a Default) may at its election participate under reasonable procedures in the direction of such Site Assessments and the description of tasks of the Site Reviewers.  The cost of performing such Site Assessments shall be paid by Indemnitor upon demand of Lender and any such obligations shall be Indebtedness secured by the Deed of Trust.

Article VII. INDEMNIFICATION


REGARDLESS OF WHETHER ANY SITE ASSESSMENTS ARE CONDUCTED HEREUNDER, INDEMNITOR SHALL JOINTLY AND SEVERALLY PROTECT, INDEMNIFY, AND HOLD HARMLESS TRUSTEE AND LENDER, THEIR RESPECTIVE PARENTS, SUBSIDIARIES, DIRECTORS, OFFICERS, EMPLOYEES, REPRESENTATIVES, AGENTS, SUCCESSORS, AND ASSIGNS FROM AND AGAINST ANY AND ALL LOSS, DAMAGE, COSTS, EXPENSE, ACTION, CAUSES OF ACTION, OR LIABILITY (INCLUDING ATTORNEYS' FEES AND COSTS) DIRECTLY OR INDIRECTLY ARISING FROM OR ATTRIBUTABLE TO THE USE, GENERATION, MANUFACTURE, PRODUCTION, STORAGE, RELEASE, THREATENED RELEASE, DISCHARGE, DISPOSAL, OR PRESENCE OF ANY HAZARDOUS SUBSTANCES ON, UNDER, ABOUT OR FROM THE PROPERTY, WHETHER KNOWN OR UNKNOWN AT THE TIME OF THE EXECUTION HEREOF AND REGARDLESS OF WHETHER OR NOT CAUSED BY, OR WITHIN THE CONTROL OF INDEMNITOR, INCLUDING WITHOUT LIMITATION (I) DAMAGES FOR PERSONAL INJURY, OR INJURY TO PROPERTY OR NATURAL RESOURCES OCCURRING UPON OR OFF THE PROPERTY, FORESEEABLE OR UNFORESEEABLE, INCLUDING, WITHOUT LIMITATION, THE COST OF DEMOLITION AND REBUILDING OF ANY IMPROVEMENTS ON THE REAL PROPERTY, INTEREST AND PENALTIES; (II) THE COSTS OF ANY REQUIRED OR NECESSARY ENVIRONMENTAL INVESTIGATION OR MONITORING, ANY REPAIR, CLEANUP, OR DETOXIFICATION OF THE PROPERTY, AND THE PREPARATION AND IMPLEMENTATION OF ANY CLOSURE, REMEDIAL, OR OTHER REQUIRED PLANS INCLUDING FEES INCURRED FOR ATTORNEYS, CONSULTANTS, CONTRACTORS, EXPERTS AND LABORATORIES; AND (III) LIABILITY TO ANY THIRD PERSON OR ANY GOVERNMENTAL AUTHORITY TO INDEMNIFY SUCH PERSON OR GOVERNMENTAL AUTHORITY FOR COST EXPENDED IN CONNECTION WITH THE ITEMS REFERENCED IN SUBPARAGRAPH (II) IMMEDIATELY ABOVE.  THIS COVENANT AND THE INDEMNITY CONTAINED HEREIN SHALL SURVIVE THE RELEASE OF THE LIEN OF THE DEED OF TRUST, OR THE EXTINGUISHMENT OF THE LIEN OF THE DEED OF TRUST BY FORECLOSURE OR ACTION IN LIEU THEREOF AND SHALL CONTINUE IN EFFECT SO LONG AS A VALID CLAIM MAY BE LAWFULLY ASSERTED AGAINST LENDER.

Article VIII. 
LENDER'S RIGHT TO REMOVE HAZARDOUS MATERIALS


Lender shall have the right but not the obligation, without in any way limiting Lender's other rights and remedies under the Loan Documents, to enter onto the Property or to take such other actions as it deems necessary or advisable to clean up, remove, resolve or minimize the impact of, or otherwise deal with, any Hazardous Substances or Hazardous Substances Contamination on the Property following receipt of any notice from any person or entity asserting the existence of any Hazardous Substances or Hazardous Substances Contamination pertaining to the Property or any part thereof which, if true, could result in an order, notice, suit, imposition of a lien on the Property or other action and/or which, in Lender's reasonable opinion, could jeopardize Lender's security under the Loan Documents; provided, however, Lender shall have no right to proceed with any of the rights granted to it in this paragraph until Lender has provided Indemnitor with written notice of Lender's intent to take any of the actions described in this paragraph and Indemnitor fails to commence within thirty (30) days following Indemnitor's receipt of such notice and diligently proceeds thereafter to complete all action necessary to clean‑up, remove or resolve any of the foregoing.  All reasonable costs and expenses paid or incurred by Lender in the exercise of any such rights shall be included in the indebtedness secured by the Loan Documents and shall be payable by Indemnitor upon demand.


Article IX. MISCELLANEOUS


This Environmental Indemnity Agreement are joint, several and unconditional and shall not be subject to any exculpation, non‑recourse or other limitation of liability provisions in the Loan Documents, and Indemnitor acknowledges that its obligations under this Environmental Indemnity Agreement are not limited by such exculpation, non‑recourse or similar limitation of liability provisions in the Loan Documents (if any).


Those costs, damages, liabilities, losses, claims, expenses (including attorneys' fees and disbursements) for which Lender is indemnified hereunder shall be reimbursable to Lender after being paid by Lender, and Indemnitor shall pay such costs, expenses, damages, liabilities, losses, claims, expenses (including attorneys' fees and disbursements) to Lender within ten (10) days after notice from Lender itemizing the amounts paid to the date of such notice.  In addition to any remedy available for failure to periodically pay such amounts, such amounts shall thereafter bear interest at the Default Rate (as defined in the Note) of interest specified in the Loan Documents.  Payment by Lender shall not be a condition precedent to the obligations of Indemnitor under this Environmental Indemnity Agreement.


Any notice, communication, request or other documents or demand permitted or required hereunder shall be in writing and given in accordance with the provisions of the Loan Documents.


THIS ENVIRONMENTAL INDEMNITY AGREEMENT SHALL BE GOVERNED BY THE LAWS OF THE STATE OF TEXAS APPLICABLE TO CONTRACTS MADE AND TO BE PERFORMED IN TEXAS PROVIDED, HOWEVER, THAT EITHER FEDERAL LAW OR, TO THE EXTENT FEDERAL LAW DOES NOT APPLY, THE LAW OF THE SITUS OF THE PROPERTY SHALL BE APPLIED TO DETERMINE THE COMPLIANCE OF THE PROPERTY WITH ENVIRONMENTAL LAWS.  PROVIDED FURTHER, THAT THE LAWS OF THE STATE IN WHICH THE PROPERTY IS LOCATED SHALL APPLY TO THE CREATION, PERFECTION, AND PRIORITY OF LIENS AND SECURITY INTERESTS AND TO ANY FORECLOSURE, TRUSTEE'S SALE, APPOINTMENT OF RECEIVER OR OTHER REMEDY WITH RESPECT TO THE PROPERTY.  ANY PROCEDURES PROVIDED HEREIN FOR SUCH REMEDIES SHALL BE MODIFIED BY AND REPLACED WITH, WHERE INCONSISTENT WITH OR REQUIRED BY, ANY PROCEDURES OR REQUIREMENTS OF THE LAWS OF THE STATE IN WHICH THE PROPERTY IS LOCATED.


ANY LEGAL ACTION TO INTERPRET OR ENFORCE ANY TERM OR CONDITION OF THIS ENVIRONMENTAL INDEMNITY AGREEMENT SHALL BE BROUGHT AND MAINTAINED ONLY IN THE TEXAS STATE COURTS SITUATED IN THE CITY OF HOUSTON AND COUNTY OF HARRIS, TEXAS.  BY EXECUTING THIS ENVIRONMENTAL INDEMNITY AGREEMENT, INDEMNITOR EXPRESSLY (A) CONSENTS AND SUBMITS TO THE PERSONAL JURISDICTION OF SUCH TEXAS AND FEDERAL COURTS, (B) WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY CL AIM OR DEFENSE THAT HARRIS COUNTY, TEXAS IS NOT A PROPER OR CONVENIENT VENUE OR FORUM, AND (C) CONSENTS TO THE SERVICE OF PROCESS IN ANY MANNER AUTHORIZED BY TEXAS LAW.  ANY FINAL JUDGMENT ENTERED IN AN ACTION BROUGHT HEREUNDER SHALL BE CONCLUSIVE AND BINDING UPON THE PARTIES HERETO.


Indemnitor waives any acceptance of this Environmental Indemnity Agreement by Lender.


The failure of any party to enforce any right or remedy hereunder, or to promptly enforce any such right or remedy, shall not constitute a waiver thereof nor give rise to any estoppel against such party, nor excuse any of the parties from their obligations hereunder.  Any waiver of such right or remedy must be in writing and signed by the party to be bound.  This Environmental Indemnity Agreement is subject to enforcement at law and/or equity, including actions for damages and/or specific performance.


Time is of the essence in the performance of the terms, conditions and covenants herein contained.


This Environmental Indemnity Agreement shall be deemed to be continuing in nature and shall remain in full force and effect and shall survive any exercise of any remedy by Lender under the Loan Documents, including foreclosure of the liens of the Loan Documents (or deed in lieu thereof), even if, as part of such foreclosure or deed in lieu of foreclosure, the Loan amount is satisfied in full.


All terms not defined in this Environmental Indemnity Agreement shall have the same meanings as given them in the Loan Documents.

This Agreement may be signed and delivered electronically or by electronic signature and that electronic signature will be as good, binding, and effective as an original or manual signature.

[SIGNATURE PAGE FOLLOWS]

Signature Page

Environmental Indemnity Agreement


EXECUTED to be effective as of the date first set forth above.

                                                                             
INDEMNITOR:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member

By:_______________________


Stanley D. Cohen, Manager 

EXHIBIT A


LEGAL DESCRIPTION



8

HERITAGE SENIOR RESIDENCES

Attachment N





[bookmark: _GoBack]CERTIFICATION REGARDING

DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY MATTERS



The undersigned certifies to the best of its knowledge and belief that it and its principals:



(a)	Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from covered transactions by any Federal, State or local department or agency;



(b)	Have not within a three (3) year period preceding this proposal been convicted of or had a civil judgment rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (federal, State or local) transaction or contract under a public transaction, violation of federal or State antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen property;



(c)	Are not presently indicted for or otherwise criminally or civilly charged by a government entity (federal, State or local) with commission of any of the offenses enumerated in Paragraph (b) of this certification; and



(d)	Have not within a three (3) year period preceding this application/proposal had one or more public transactions (federal, State or local) terminated for cause or default.



I understand that a false statement on this certification may be grounds for rejection of this proposal or termination of the award.  In addition, under 18 U.S.C. Sec. 1001, a false statement may result in a fine of up to $10,000.00 or imprisonment for up to five (5) years, or both.

												

[bookmark: QuickMark]If am unable to certify to the above statements.  My explanation is attached. 



BORROWER:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

Stanley D. Cohen, Manager 



















THE STATE OF _________	             §

             §

COUNTY OF ___________                     §







	SUBSCRIBED AND SWORN TO BEFORE ME on this ______ day of 2020, by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.





	GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________________, 2020.



												

						NOTARY PUBLIC in and for The State of _____
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HERITAGE SENIOR RESIDENCES


CERTIFICATION REGARDING LOBBYING


The undersigned certifies, to the best of his or her knowledge and belief, that:


(1)
No Federally appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement and the extension, continuation, renewal, amendment or modification of any Federal contract, grant, loan or cooperative agreement.


(2)
If any funds, other than Federally appropriated funds, have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress or an employee of a Member of Congress in connection with this Federal contract, grant, loan or cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying", in accordance with its instructions.


(3)
This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into.  Submission of this certificate is a prerequisite for making or entering into this transaction imposed by Section 1352, Title 31, U.S. Code.  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000.00 and not more than $100,000.00 for each such failure.


BORROWER:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

THE STATE OF _________
             §


             §


COUNTY OF ___________                     §



SUBSCRIBED AND SWORN TO BEFORE ME on this ______ day of 2020, by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.


GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________________, 2020.

NOTARY PUBLIC in and for The State of _____
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HERITAGE SENIOR RESIDENCES




LOAN AGREEMENT

Dated _____________, 2020

By and Between

CITY OF HOUSTON, TEXAS, 

a home-rule city organized under the laws of the State of Texas



and



HERITAGE SENIOR RESIDENCES, LP



a Texas  limited  partnership 
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LOAN AGREEMENT (CDBG-DR 17 Transaction)

[bookmark: _DV_M1]The parties to this Loan Agreement (this “Agreement”) are the CITY OF HOUSTON, TEXAS, a home-rule city organized under the laws of the State of Texas (“City”), and HERITAGE SENIOR RESIDENCES, LP, a Texas limited liability partnership (“Borrower”).

Unless the context otherwise requires, the initial capitalized words shall have the meanings ascribed to them in Schedule A attached to this Agreement if they are not otherwise defined in the main body of this Agreement.

[bookmark: _Toc288658002][bookmark: _Toc230950409][bookmark: _Toc295295981]Borrower and City hereby agree as follows: 


BACKGROUND

A. [bookmark: _DV_M2]Borrower has requested and this Agreement provides for a loan to be made from the City to the Borrower in the maximum principal amount of ELEVEN MILLION SEVEN HUNDRED THOUSAND and No/100 Dollars ($11,700,000.00) (“Loan Amount”) (“City Loan” or the “City’s Loan”).  The City’s Loan will provide for the rehabilitation, reconstruction, acquisition and/or construction of replacement affordable housing to replace affordable housing that was damaged or destroyed by Hurricane Harvey, and will serve a Low and Moderate Income (“LMI”) benefit by providing or improving residential structures to be occupied by households qualifying for LMI (“LMI Persons” or “City’s LMI Persons”).

B. Funding for the City Loan is being provided to the City pursuant to 2017 Community Development Block Grant (“CDBG”) Disaster Recovery program funds (“CDBG-DR17 Program”) awarded by the United States Department of Housing and Urban Development (“HUD”) through the Texas General Land Office (“GLO”) under the Continuing Appropriations Act, 2018 and Supplemental Appropriations for Disaster Relief Requirements Act, 2017 (Public Law 115-56) and the Further Additional Supplemental Appropriations for Disaster Relief Requirements Act, 2018 (Public Law 115-23), and the requirements published by HUD under 83 Fed. Reg. 5844 and 83 Fed. Reg. 40314, and is subject to the terms and conditions of that certain Contract Numbered 19-147-001-B489, as may be amended from time to time (“GLO Contract”) between GLO and the City.  Pursuant to the GLO Contract, the provisions of that certain City of Houston Local Action Plan – Hurricane Harvey Housing Recovery passed and approved by City Council of the City of Houston (“City Council”) by Ordinance No. 2018-518 on June 27, 2018, as amended by that certain State of Texas Plan for Disaster Recovery: Hurricane Harvey Round 1, as amended from time to time (as so amended, the “Action Plan”), Federal regulations, as published in 24 C.F.R. Part 570 (“CDBG Regulations”), the State of Texas CDBG Housing Rules, as published in 10 TAC Chapter 60; the City’s Harvey Multifamily Program Guidelines, as amended from time to time, and other related administrative rules and regulations issued by the Federal Government or State of Texas that are applicable to rental activities funded under the CDBG-DR17 Program (“Other Requirements”) are hereby included or incorporated in this Agreement and sub-agreements, as applicable.  Furthermore, Borrower has been notified that the information related to the development, its operations and its residents are covered under Chapter 552, Texas Government Code, the Texas Public Information Act, unless a valid exception exists, and Chapter 2306 of the Texas Government Code.

C. The term of the City Loan shall commence on the Closing Date and shall mature on the last day of the Affordability Period (as same may be extended).  Until Project Completion Borrower shall have no obligation to make payments on the City Loan. Following Project Completion the outstanding principal balance of the Note shall accrue interest at the rate of one percent (1%) simple interest per annum.  From Available Cash Flow, Borrower shall pay an annual installment equal to the lesser of (i) one percent (1%) simple interest annually on the outstanding balance of the City Loan plus accrued unpaid interest, if any, or (ii) fifty percent (50%) of Net Cash Flow. The annual interest payment or non-payment of such interest shall be accompanied by evidence acceptable to the Director documenting cash flow or lack of sufficient Net Cash Flow. Unpaid interest will accrue and will be payable from future Available Cash Flow. For purposes of this provision Available Cash Flow shall mean 50% of Net Cash Flow, defined as follows: 

Net Cash Flow shall mean all income and revenues actually received by Borrower from the lease of the Project Units and other improvements, and all other income and revenues actually received by Borrower in connection with the Project, excluding and deducting therefrom all (1) Operating Expenses; (2) security, pet or cleaning deposits, if any; (3) payments from the Replacement Reserve or from Operating Reserves; (4) payments or reimbursements from insurers or other third parties and used or to be used for restoration, repair or remodeling of any of the Project Units or other improvements; (5) capital contributions, grants, proceeds of any permitted sale, transfer, exchange, refinancing or other disposition or encumbrance of all or a portion of the Project; (6) condemnation proceeds and awards in place of them; (7) tax reduction or abatement proceeds; (8) loan proceeds; (9) deposits made to operating reserves and to the replacement operating reserves; and (10) payments of the deferred developer fee.

[bookmark: _DV_M174]Provided that no Default then exists and subject to the Director’s consent and the conditions of this Section, Borrower may, at its option, extend the Term of the City Loan for a maximum of three  (3) successive renewal periods of five (5) years each (the “Renewal Periods”) by written notice to the City of Borrower’s desire to renew the City Loan (the “Renewal Notice”) which Renewal Notice shall be given no earlier than ninety (90) days prior to the expiration of the then current Term and no later than thirty (30) days prior to the expiration of the then current Term (as it may have previously been extended). For each Renewal Period, Borrower will pay the City a fee equal to one percent (1.0%) of the then outstanding balance of the City Loan which is a good faith estimate of the additional legal fees, monitoring costs and other expenses to be incurred by the City as a result of such extension and which sum must be paid simultaneously with the giving of the Renewal Notice. The extension option may only be exercised as to one Renewal Period at a time. (For clarity purposes, the second extension option may be exercised no earlier than ninety (90) days prior to the expiration of the first Renewal Period and will not be available if the first extension option is not exercised and the third extension option may be exercised no earlier than ninety (90) days prior to the expiration of the second Renewal Period and will not be available if the first and second extension options are not exercised.) As a condition to each such extension, the Affordability Period must be extended to cover the applicable Renewal Period, and the parties shall execute a written extension agreement and any other documentation which may be required to extend the City Loan, the Affordability Period and the Restrictive Covenants for the Renewal Period in form and substance reasonably acceptable to the City and Borrower.  In addition, as a further condition to the renewal, (i) Borrower shall provide the City with a title company endorsement to the City’s loan policy of title insurance for such extension under Texas Title Insurance Procedural Rule P.9.b.3 (or the equivalent), and (ii) the Project must pass the inspection of the City to ensure compliance with the Minimum Property Standards as the same are revised from time to time and if necessary, the Borrower shall additionally make all necessary repairs to bring the Project into compliance.  If Borrower requests an extension, the City may also, as a condition of renewal, require that the Replacement Reserve Account(s) be collaterally assigned to the City.	

	D.	No payment of principal shall  be payable under the City Loan except (and subject to the next sentence) in the event of Borrower’s Default of its obligations or representations and warranties under (a) this Agreement, (b) the terms of the Note or any security or other Loan Documents securing or evidencing the City Loan, and/or (c) the City’s Restrictive Covenants, provided, however, the Director, in his or her sole discretion, may waive in full or in part any requirement of this sentence. Upon the Maturity Date, if no Default has occurred which remains uncured, the amount of the City’s Loan which remains unpaid, if any, shall be deemed paid. In the event the Director elects to accelerate payment of the Note and declare that all sums under the Loan are immediately due and payable upon the declaration by the Director of a Default under (a) this Agreement, (b) the terms of the Note or other documents securing or evidencing the City Loan, or (c) the City’s Restrictive Covenants, the principal balance of the Loan together with accrued but unpaid interest thereon shall become immediately due and payable.   

	E.	Borrower’s obligations to the City under this Agreement, including, but not limited to repayment of the City’s Loan as evidenced by the Note, will be secured by, among other things, the Deed of Trust on the Project.  In furtherance of the foregoing, Borrower shall execute and deliver any instruments, documents and/or agreements necessary to create or perfect the security interests referenced hereunder.

	F.		Borrower shall use the proceeds of the City Loan for the payment of the costs to rehabilitate, reconstruct, construct or replace rental housing to be known as The Heritage Senior Residences located at North East Corner of Center St. and Moy St., in Houston, Harris County, Texas.  The Land on which the Project is located is described in Exhibit A attached to this Agreement.  The purpose of the Project is to house the City’s LMI Persons in compliance with the affordability agreements set forth in this Agreement and in the Restrictive Covenants.

G.	Guarantor will sign a Construction Completion Guaranty in the form set forth in the Attachments to this Agreement (“Construction Completion Guaranty”) of Borrower’s requirements under this Agreement and the Construction Contract.

H.	Reserved. 

I.	The City is obligated to comply with certain requirements with respect to reporting to GLO about the use of the Loan Proceeds and the operations and maintenance of the Project, among other matters, and this Agreement contains provisions for the Borrower to submit information to the Director on various aspects of the Project.  Borrower shall submit this information to the Director on the forms from time to time provided and required by the Director to be used by the Borrower (“Monitoring Forms”), the initial form of which is attached as APPENDIX 5 hereto.

[bookmark: _DV_M3]J.	The City Loan is issued subject to the conditions and terms of this Agreement.

K.	Borrower shall comply and shall cause its contractors to comply with the City’s Minority, Women and Small Business Enterprise (“MWSBE”) programs as set out in Chapter 15, Article V of the City’s Code of Ordinances. Borrower shall make Good Faith Efforts as described by the City’s Office of Business Opportunity (“OBO”) policy attached hereto as APPENDIX 9, to award subcontracts or supply agreements in at least 34% of the Loan Amount to MWSBEs. Borrower acknowledges that it has reviewed the requirements for Good Faith Efforts on file with the OBO and shall comply with them.

Borrower shall ensure and shall cause its contractors to ensure that all subcontracts with MWSBE subcontractors and suppliers contain the following terms:

1. “MWSBE subcontractor shall not delegate or subcontract more than 50% of the work under this Subcontract to any other subcontractor or supplier without the express written consent of the City of Houston’s OBO Director. 

2. MWSBE subcontractor shall permit representatives of the City of Houston, at all reasonable times, to perform (a) inspections of all places where work is to be undertaken in connection with this Subcontract, and (b) audits of the books and records of MWSBE subcontractor.  MWSBE subcontractor shall keep such books and records available for such purpose for at least four (4) years after the completion of its performance under this Subcontract. Nothing in this provision shall affect the time for bringing a cause of action nor the applicable statute of limitations. 

3. Within five (5) business days of execution of this Subcontract, the prime contractor and MWSBE subcontractor shall designate in writing to the Director an agent for receiving any notice required or permitted to be given pursuant to Chapter 15 of the City’s Code of Ordinances, together with the mailing address and telephone number of such agent.” 

4. Any controversy between the parties involving the construction or application of any terms, covenants, or conditions of this Subcontract may be submitted to the OBO Director. The OBO Director may prescribe procedures to provide dispute resolution by neutrals, in accordance with the requirements of Chapter 15 of the City’s Code of Ordinances.

L.	Borrower agrees to abide by the conflict of interest provisions at 24 C.F.R. § 570.611, 2 C.F.R. § 200.317 and 2 C.F.R. §200.318 and furnish conflict of interest disclosure forms if so required by the Director.  Borrower and Owner agree to comply with the following provisions required by HUD, if applicable, or the GLO as a condition of the GLO approval of the Project for fair housing and affirmatively further fair housing purposes: 

1. Borrower and Owner shall implement all noise and flood hazard and other mitigation action required or at the City’s sole discretion, recommended as a result of the environmental review conducted pursuant to 24 C.F.R. Part 58 (the “Environmental Review”), including any required conformance with HUD elevation requirements (e.g., elevating or otherwise protecting ground level parking and storage areas) or flood-control measures (collectively, “Environmental Mitigation”). Borrower and Owner shall also comply with all applicable insurance and survey requirements as set forth in Section Three, Paragraph 3.13 and Section Six, Paragraph 6.25 and Appendix 2 with only such modifications as may be specifically approved by the City.

2.	The Borrower and Owner shall implement the Affirmatively Furthering Housing Requirements (“AFFH Requirements”) and the Authority to Use Grant Funds (“AUGF”) of Section Eighteen, Paragraph 18.22.

M.	If the Loan Proceeds do not cover all of the costs of the Project, Borrower shall have obtained at the time of Closing a firm commitment for the funding of the remaining acquisition costs (if applicable) and the construction costs to repair, renovate, construct and/or reconstruct the Project (collectively, together with the Senior Loan the “Other Financings”), all of which combined  with the Loan Proceeds, total at least the amount required by the Approved Final Project Budget (“Final Project Budget”) in form and content approved by the Director and attached hereto in the Exhibits to this Agreement.  In any case, Borrower shall be responsible for funding or obtaining funding for any costs or expenses of the Work, other Project cost under the Final Project Budget or otherwise payable under this Agreement to the extent not covered by the Loan Proceeds.

N.	It is the policy of the City to ensure that construction work it finances protects workers on those projects by making sure they are safe, are compensated in accordance with applicable law, and have access to pathways for sustainable careers in the construction industry. All contractors who work on the Project are required to implement the workforce protection measures at Appendix 15.

O.	The replacement reserve (“Replacement Reserve”) shall be no less than $300.00 per unit annually, increasing by 3% annually, pursuant to the terms of the Senior Loan Documents, to the extent that such Replacement Reserve is required pursuant to such Senior Loan documents, or, to the extent not so required, pursuant to Section 6.24 of this Agreement.  The City shall have a subordinate security interest in the Replacement Reserve, and Borrower shall execute any instruments or other documents necessary to create or perfect such interest.

P.	Any property management fee, asset management fee or other similar fee (“Property Management Fee”) is limited to no more than five percent (5.0%) in the aggregate of the Project’s gross annual income.

Q.	Borrower has submitted to the Director a signed Certificate regarding lobbying (“Lobbying Certificate”) in the form set forth in the Appendices to this Agreement (or in the form in effect at the time the Lobbying Certificate was submitted to the Director).

R.	In addition to the provisions of the main text of this Agreement, this Agreement consists of “Schedules”, “Appendices”, “Exhibits” and “Attachments”, as follows

1.	Schedule (“Schedule”) setting forth definitions.

2.	Appendices (“Appendices”), setting forth the specifics of requirements described in this Agreement or other City standard forms, policies and requirements, which specifics and forms may be modified by the City from time to time or which may change as a result of change in or to Applicable Law, relating to:

(a)	the City’s MWSBE programs to which the Borrower’s contractors and subcontractors are subject;

(b)	insurance to be maintained by the Borrower and also to be contained in the Approved Construction Contract and other Construction and Supply Contracts 

(c)	Release and Indemnity provisions to be to be contained in the Approved Construction Contract and other Construction and Supply Contracts;

(d)	Construction Contract Requirements including bidding requirements (if applicable);

(e)	the Monitoring Forms to be used by Borrower;

(f)	Applicable Law;

(g)	the Lobbying Certificate;

(h)	the Debarment Form;

(i)	the Survey Requirements;

(j)	Property Condition Assessment requirements, if applicable; 

(k)	Multifamily Relocation Requirements, including related forms;

(l)	Reserved; 

(m)	GLO Lien Waiver; 

(n)	Minimum Property Standards; and

(o) 	City of Houston Workforce Protection Requirements.

2.	Exhibits (“Exhibits”), setting forth:

(a)	the metes and bounds or legal description of the Land;

(b)	commitments evidencing “Other Financings”, if any; and

(c)	the Preliminary Project Budget.

(d)	Scope of Work; and

	(e)	Construction Schedule.

[bookmark: _DV_M4][bookmark: _DV_M72][bookmark: _DV_M5]3.	Attachments (“Attachments”), as per the list of Attachments on the Attachments title page, describing and setting forth the information and the various specific documents and contents of specific documents particular to the City’s Loan to be provided by or on behalf of the Borrower as conditions precedent to the Closing of the City’s Loan or to be executed by Borrower and the City at the Closing of the City’s Loan.

S.	The City Loan is a community development activity undertaken by the City and authorized under Chapter 373 or Chapter 374 of the Texas Local Government Code.

T.	The recitals and statements contained in this Section One shall be incorporated into this Agreement, and Borrower confirms, agrees and acknowledges that the information contained in this Section One is true and correct in all material respects and, to the extent that any of the subsections contained in this Section One contain covenants or agreements of Borrower, Borrower hereby covenants and agrees to comply with the terms therewith. Borrower further agrees to comply with all laws and other requirements contained in the Appendices. 

[bookmark: _Toc288658003][bookmark: _Toc230950410][bookmark: _Toc295295982]
REPRESENTATIONS AND WARRANTIES

[bookmark: _DV_M73]Borrower hereby represents and warrants, and such representations and warranties shall be deemed to be continuing representations and warranties during the entire Term of this Agreement, and so long as the City shall have any commitment or obligation to make any disbursements of the Loan Proceeds hereunder, and so long as all of or any part of the City’s Loan remains unpaid and outstanding under any Loan Document, as follows:

[bookmark: _Ref295231578][bookmark: _Ref295231621][bookmark: _Toc295295983][bookmark: _Toc288658004][bookmark: _Toc230950411][bookmark: _DV_M75][bookmark: _Toc295295984][bookmark: _Toc288658005][bookmark: _Toc230950412]Ownership and Use of Land.  Borrower holds or will hold either at the time of Closing or as a result thereof fee simple title in and to the Land located in Houston, Harris County, Texas, having an address of North East Corner of Center Street and Moy Street, Houston, Harris County, Texas 77007, and more particularly described on EXHIBIT “A”, subject however, to the Permitted Encumbrances (as defined in the Deed of Trust).  Borrower shall promptly disclose to the Director if Borrower has acquired the Land from any officer, director, employee, partner, company or individual of, related to or affiliated with Borrower.  

[bookmark: _DV_M76][bookmark: _Toc295295985][bookmark: _Toc288658006][bookmark: _Toc230950413]Information Submitted True and Correct.  The information contained in or submitted in connection with Borrower’s application to the City for the City Loan, as amended by further information provided and disclosed to the City, is true and correct. 

[bookmark: _DV_M77][bookmark: _Toc288658007][bookmark: _Toc230950414][bookmark: _Toc295295986]Taxes and Assessments.  There are no delinquent taxes, assessments, or other impositions on the Land or Project, or if there are any delinquent taxes, assessments, or other impositions on the Land or Project, same will be paid prior to or simultaneously with Closing of the City Loan.  The Land or Project has not been subject to any special (reduced) real estate appraisal, or abatement, exemption or deferral of ad valorem taxes in the five (5) years preceding the Effective Date of this Agreement, unless Borrower has an effective agreement providing that another party is liable for all liability, accruing prior to Borrower’s acquisition of the Land or Project, for ad valorem taxes owing as a result of an change or revocation of such special (reduced) real estate appraisal, or abatement, exemption or deferral of ad valorem taxes.

Financial Capacity.

The financial representations made to the City by Borrower concerning Borrower’s financial condition are true and correct and, upon the Closing of the City Loan, Borrower has the financial capacity to carry out its obligations under this Agreement and the Loan.  If any material negative change in Borrower’s financial condition occurs, Borrower shall report such change to the City within five (5) business days.

The financial representations made to the City by Borrower and by Guarantor to Borrower or the City concerning Guarantor’s financial condition are true and correct and, upon the Closing of the City’s Loan, Guarantor has the financial capacity to carry out its obligations under the Construction Completion Guaranty.  If any material negative change in Guarantor’s financial condition occurs, Borrower shall report such change to the City within five (5) business days.

The Borrower and Guarantor are in good standing on all outstanding loans and loan commitments with no defaults or negative collection actions on any current or previous loans that City reasonably determines would adversely impact the ability of Borrower or Guarantor to perform hereunder.  Borrower has provided the City with a true and correct listing with addresses of all multifamily properties owned or managed by Borrower. 	

[bookmark: _Toc295295987][bookmark: _Toc288658008][bookmark: _Toc230950415]Authorization.  All action on the part of Borrower necessary to authorize the transactions contemplated by this Agreement have been taken, and upon execution of this Agreement, this Agreement shall constitute the binding and enforceable obligation of Borrower.

[bookmark: _DV_M79][bookmark: _Toc295295988][bookmark: _Toc230950416][bookmark: _Toc288658009][bookmark: _Toc295295989][bookmark: _Toc288658010][bookmark: _Toc230950417]Liens.  As of the Closing Date, there are no existing or threatened liens against the Project (other than the lien securing the Senior Loan), and the Borrower does not know of any reason such liens may be filed or threatened against the Project.  As of the Closing Date, all payables and liabilities to parties providing goods or services to Borrower have been paid and no payables or liabilities exist that are more than thirty (30) days outstanding.

Preliminary Project Budget Contents.  The Preliminary Project Budget specifies (a) a listing of all costs necessary to (i) acquire the Land (if applicable); (ii) complete the Project; and (iii) reach a 90% occupancy level, and (b) the sources of funding which will be used to complete the Work and reach stabilized occupancy which will be enumerated on AIA documents if required by the City and shall indicate those items to be funded with Borrower’s equity.

[bookmark: _DV_M81][bookmark: _DV_M82][bookmark: _DV_M83][bookmark: _Toc295295990][bookmark: _Toc288658011][bookmark: _Toc230950418]Expertise.  Borrower has engaged or will engage prior to Closing competent persons and firms for the purpose of constructing, leasing and managing the Project.

[bookmark: _DV_M84][bookmark: _Toc230950419][bookmark: _Toc295295991][bookmark: _Toc288658012]Legal Existence.  Borrower is a nonprofit corporation, duly created and validly existing and in good standing under the laws of the State of Texas.

[bookmark: _Toc288658013]Insurance Claims.  Borrower has provided the Director with true and correct copies of all insurance claims made or which Borrower plans to make (together with all supporting documentation) with respect to any damage to the Project within the last six (6) years including, without limitation, damage to the Project resulting from Hurricane Harvey. None of the Loan Proceeds will be used to pay for damages covered by any insurance claim or any insurance policy including delayed or future payments anticipated under insurance policies. No portion of the Loan Proceeds shall be utilized to satisfy any deductible under such insurance policies.

[bookmark: _Toc295295992][bookmark: _Toc288658014][bookmark: _Toc230950420]Access.  Access by vehicles to the Land for the full utilization of the improvements for their intended purposes either (a) exists over paved roadways that have been completed, dedicated to the public use and accepted by the appropriate Governmental Authority, or (b) the necessary rightsofway for such roadways have been acquired by the appropriate Governmental Authority and all necessary steps have been taken by Borrower, and such Governmental Authority to assure the complete construction and installation of such roadways. 

Conflict of Interest. Borrower does not have a conflict of interest as prohibited by 24 C.F.R. § 570.611, 2 C.F.R. § 200.317 and 2 C.F.R. § 200.318. If required by the Director, Borrower shall furnish to the Director a conflict of interest disclosure form (in effect at the time the form is required to be submitted to the Director), on or before the execution of this Agreement.

[bookmark: _DV_M85][bookmark: _Toc288658015][bookmark: _Toc230950421][bookmark: _Ref295227547][bookmark: _Ref295227575][bookmark: _Ref295229048][bookmark: _Toc295295993]
CONDITIONS PRECEDENT FOR CLOSING THE CITY LOAN

[bookmark: _DV_M86][bookmark: _DV_M87]All of the conditions listed in this Section must be satisfied by the date of Closing of the City’s Loan and the satisfaction of each of such conditions shall be a condition precedent to Closing of the City Loan:

[bookmark: _Toc295295995][bookmark: _Toc230950423][bookmark: _Toc288658017]Execution and Approval of Property Management Agreement. The Borrower and the Property Manager shall have executed the Property Management Agreement which shall have been approved by the Director.  The Property Management Agreement will be collaterally assigned to the City (subordinate, however, to the assignment to Senior Lender) as additional security for the repayment and performance of the City Loan pursuant to an “Assignment of Property Management Agreement” instrument in the form set forth in the Attachments or in a form otherwise approved by the City Attorney.   The Property Management Agreement may be amended from time to time with the Director’s consent, and shall provide that the Property Manager may be terminated by Borrower if required by the Director.

[bookmark: _Toc295295996]Execution and Approval of Architect’s Contract.  The Borrower and the Architect (if any) shall have executed the Architect’s Contract which shall have been approved by the Director; the Architect’s Contract will be collaterally assigned to the City (subordinate, however, to the assignment to Senior Lender) as additional security for the repayment and performance of the City Loan pursuant to an “Assignment of Architect’s Contract, Plans and Specifications, and Consent” instrument in the form  set forth in the Attachments or in a form otherwise approved by the City Attorney (“Assignment of Architect’s Contract, Plans and Specifications, and Consent”).

[bookmark: _Ref295231447][bookmark: _Toc295295997][bookmark: _Toc288658018][bookmark: _Toc230950424]Approval of Plans, Specifications, and Drawings.  The Director shall have approved the scope of the Work, any site plans, floor plans, wall sections, architectural, structural, civil, HVAC, mechanical, electrical, plumbing, and landscaping plans, and any other applicable drawings (collectively, the “Approved Plans, Specifications, and Drawings”) required for the construction of the Project according to the Approved Construction Contract, which Approved Plans, Specifications, and Drawings will also be collaterally assigned to the City  as additional security for the repayment and performance of the City Loan pursuant to the Assignment of Architect’s Contract, Plans, Specifications, and Consent.  The Borrower shall pay the City $5,000.00 for review of the Approved Plans, Specifications and Drawings and cost review.



[bookmark: _DV_M89][bookmark: _Ref295231390][bookmark: _Toc295295998][bookmark: _Toc230950425][bookmark: _Toc288658019][bookmark: _DV_M90]Approval of Construction Schedule and Drawdown Schedule.  The Director shall have approved the construction schedule and drawdown schedule for the Project (collectively referred to as the “Approved Construction Schedule”).  

[bookmark: _Toc295295999][bookmark: _Toc230950426][bookmark: _Toc288658020][bookmark: _DV_M91]Funding Commitments.  The sum of the City Loan, commitments for the Other Financings (if any), deferred developer fee, Net Operating Income, and any equity contributions for the Project shall be in at least the amount required to acquire the Land (if applicable), complete construction of the Project and allow operation of the Project in accordance with the Approved Final Operating Budget and the Approved Final Project Budget, according to the Approved Final Plans, Specifications and Drawings and the Approved Construction Contract.  Borrower shall disclose any changes in the commitments for Other Financings and/or any changes in any equity contributions to the Project to the City as soon as practical, but in any event no later than five (5) business days after knowledge of such changes.  The City’s funding shall be subject to funding of all Other Financing (including without limitation, the Senior Lender Loan) in the order specified in the Approved Construction Schedule or in the Intercreditor Agreement.

[bookmark: _Toc230950427][bookmark: _Ref295231474][bookmark: _Toc295296000][bookmark: _Toc288658021][bookmark: _DV_M92]Approval of Financing Documents.  The Director shall have approved the documents evidencing the Other Financings.

[bookmark: _Ref295231479][bookmark: _Toc295296001][bookmark: _Toc230950428][bookmark: _Toc288658022][bookmark: _DV_C11]Priority of City’s Restrictive Covenants and Declaration of Subordination.  The City’s Restrictive Covenants, once recorded in the Official Public Records of Real Property of Harris County, Texas shall have priority over any and all liens proposed to evidence or secure the Senior Loan and any Other Financings (including without limitation, any refinancings or refundings thereof subsequent to the Closing Date).  Such priority shall be evidenced pursuant to the Declaration of Subordination of Senior Lender executed by the Senior Lender, the City, and Borrower (and/or any other lender or person providing any Other Financing to Borrower) and filed for record in the Official Public Records of Real Property, Harris County, Texas, on the Closing Date, in the form set forth in the Attachment “H” or in a form otherwise approved by the City Attorney (the “Declaration of Subordination”).

[bookmark: _Ref295231553][bookmark: _Toc295296002][bookmark: _Toc230950429][bookmark: _Toc288658023][bookmark: _DV_C21][bookmark: _DV_C23]Intercreditor Agreement.  The lenders under any Other Financings (if any) and the Senior Loan as well as Borrower and the City shall have executed an intercreditor agreement (the “Intercreditor Agreement”) in the form set forth in the Attachments, or in a form otherwise approved by the City Attorney, Senior Lender, and any other lenders, as applicable, which agreement shall provide for periodic estoppel certificates from the Senior Lender as to the balance and maturity date(s) of the Senior Loan and whether any defaults are outstanding under the Senior Loan and shall provide for reasonable notice of default of Borrower under the Senior Loan to be provided to the City with a reasonable cure period unless the requirements are waived by the Director and the City Attorney, in their sole discretion.  

[bookmark: _DV_M94][bookmark: _Toc288658024][bookmark: _Toc230950430][bookmark: _Toc295296003]Final Budgets.

Approved Final Operating Budget.  The Director shall have approved a detailed operating budget (“Approved Final Operating Budget”) for the Project.  The Approved Final Operating Budget shall include a cash flow projection of all Project related income, expenses, debt service on all debt encumbering the Project, reserves for replacements of capital items, and any other costs associated with the operation of the Project for the period commencing with the initial leasing of the units within the Project and on an annual basis thereafter through the entire Affordability Period in a form as the Director may require.  A proforma projection (and rent roll for existing, operational properties) specifying the unit type (e.g., 1 bedroom/1 bath, 2 bedroom/2 bath), the square footage of the units, and projected monthly rental rate shall also be provided to the Director prior to Closing.

[bookmark: _Ref295231423]Approved Final Project Budget and Approved Final Construction Budget.  The Director shall have approved a detailed budget (“Approved Final Project Budget”) for the Project which shall not vary from the Preliminary Project Budget unless such variance is approved in writing by the Director.  The Approved Final Project Budget shall include the acquisition costs (if applicable), the architectural and design costs, the approved final Construction Budget which shall include all costs to construct the Work and any other construction costs for the Project (“Approved Final Construction Budget”) and all other costs necessary to complete the Project per the Approved Plans, Specifications, and Drawings and Approved Construction Contract.  The Approved Final Project Budget and the Approved Final Construction Budget shall be on AIA forms or such other forms as the Director may require, and shall be in sufficient detail to permit the City to effectively and adequately monitor the use of the Loan Proceeds for the payment of costs pursuant to the Approved Construction Schedule to ensure that Loan Proceeds are expended only for costs eligible under applicable GLO, CDBG and other applicable federal regulations.  The Approved Final Project Budget and the Approved Final Construction Budget shall also include a sources and uses of funds statement.  A hard cost contingency of 5% and a soft cost contingency of 5% of soft costs are required in the Approved Final Construction Budget, and the City reserves the right to require additional contingencies. Subsequent to the Closing, any changes to the Approved Final Project Budget or the Approved Final Construction Budget must be approved in writing by the Director, such approval not to be unreasonably withheld.  If required by the City, the Borrower, at the Borrower’s expense, shall engage appropriate third party inspectors acceptable to the Director, in his or her sole discretion, or alternatively, the City, may utilize its own internal or external inspectors (collectively, “Approved Inspectors”) to verify the  budgets submitted to the Director for approval under this Section, to report to the Director on the adequacy and reasonableness of the amounts set forth in such budgets to complete the Project and the Work according to the Plans, Specifications and Drawings and to verify that all draws under the Approved Final Construction Budget conform with such budget, that all labor and material for which disbursement is requested have gone into the Project in accordance with the Plans, Specifications and Drawings and that the remaining undisbursed portion of the City Loan and Other Financings (if any) are adequate to complete the Work and the Project  The Borrower’s agreement with any Approved Inspectors engaged by Borrower shall provide that the City is entitled to rely on the Approved Inspector’s Reports and that the  reports shall be addressed to the City. The City may charge and Borrower shall pay $1,000.00 a month for construction inspections or review throughout the construction period.

[bookmark: _DV_M95][bookmark: _Toc288658025][bookmark: _Toc230950431][bookmark: _Toc295296004]Construction Contract and Related Matters.

Approved Construction Contract.  Borrower and Contractor (and Contractor and its prime subcontractor) shall have executed the Construction Contract approved by the Director (“Approved Construction Contract”), which Approved Construction Contract will be collaterally assigned to the City (subordinate, however, to the assignment to Senior Lender) as additional security for the City Loan pursuant to an “Assignment of Construction Contract” instrument in the form set forth in the Attachments or in a form otherwise approved by the City Attorney (“Assignment of Construction Contract”).  The Approved Construction Contract shall be indicated as a fixed dollar amount which shall be determined in a manner that does not exceed amounts that are commercially customary and reasonable for similar affordable multifamily development projects.

[bookmark: _DV_M96]Bonds.  Borrower or Contractor (or the prime subcontractor with responsibility for the entire project) shall furnish (a) a performance bond, with dual obligee rider naming the City as an additional beneficiary, for the full amount of the construction or rehabilitation price (“Performance Bond”); (b) a maintenance bond to secure the Defects Warranty (“Maintenance Bond”); and (c) a statutory payment bond (“Payment Bond”).  The surety upon any required bond must be on the current list, published by the United States Treasury Department, of acceptable sureties for federal bonds and must have an AM best rating of “A” or better. The form of the Performance Bond, Maintenance Bond, and Payment Bond shall be as set forth in the Attachments or in other forms approved by the City Attorney. The Performance Bond, Maintenance Bonds and Payment Bond must be approved by the City attorney in its sole discretion.  

[bookmark: _Toc295296005][bookmark: _Toc288658026][bookmark: _Toc230950432]“Defects Warranty”.  Borrower will cause Contractor (or the prime subcontractor with responsibility for the entire project) to expressly and unconditionally agree to warrant and guarantee (“Defects Warranty”) for a period of one (1) year any and all work performed or materials supplied to be free of defects, omissions, unsoundness or flaws, by executing the Maintenance Bond in the form set forth in the Attachments or in other form approved by the Director.  The one (1) year period shall commence on the date of issuance of the Certificate of Completion. The Defects Warranty shall include any condition which may impair or tend to impair the safe and normal use, functioning or enjoyment of the Project and which results in any manner from any and all labor and/or materials used or supplied under the Approved Construction Contract whether or not the materials or equipment are guaranteed by the manufacturer or supplier. The Defects Warranty shall not be construed to limit or in any way modify any warranties or guarantees placed upon any materials, appliances, fixtures or devices by their manufacturers, or any components for which a longer period of warranty is required in the Approved Construction Contract. The Maintenance Bond shall provide that the Borrower, or Contractor for the benefit of Borrower, shall obtain all manufacturers’ and suppliers’ written guarantees, warranties and operating instructions covering materials and equipment furnished under the Approved Construction Contract together with any documentation required for validation of such guarantees and warranties. 

[bookmark: _DV_M97][bookmark: _Toc230950433]Lobbying.  On or before the Closing of the City’s Loan, Borrower and Contractor shall each submit to the Director a signed Certificate Regarding Lobbying in the form set forth in the Attachments (or in the form in effect at the time the Certificate is required to be submitted to the Director). 

[bookmark: _Toc295296006][bookmark: _Toc288658027]Appraisal.  The Borrower, at Borrower’s sole cost and expense, shall obtain an appraisal of the value of the fee interest in the Project, which appraisal shall meet the definition of an appraisal under the URA at 49 C.F.R. § 24.2(a) (3), which shall be done in accordance with the requirements of the URA at 49 C.F.R. § 24.103, and which shall comply with the Appraisal Requirements (“Appraisal Requirements”) in the Appendices.  The appraisal shall be acceptable to the Director, shall be prepared by a qualified appraiser approved by the City and certified to the City.

[bookmark: _DV_M98][bookmark: _Toc295296007][bookmark: _Toc230950434][bookmark: _Toc288658028]Survey.  The Director shall have approved a current survey (“Survey”) of the Land complying with the “Survey Requirements” (“Survey Requirements”) in the Appendices and showing, among other things detailed in the Survey Requirements, that none of the improvements located within the Project are within an identified (shaded) special flood hazard area (including without limitation, the 100-year flood hazard area).

[bookmark: _DV_M99][bookmark: _Toc288658029][bookmark: _Toc230950435][bookmark: _Toc295296008]Title Commitments; Insured Closing Service Letters.

City’s Owner’s Title Policy.  The Title Company shall issue at Borrower’s expense, in substance approved by the City Attorney, a Commitment to issue to the City an Owner’s Policy of Title Insurance (“City’s Owner’s Title Policy”) naming the City as Insured, which will provide in Schedule A of the City’s Owner’s Title Policy that the estate or interest that is to be insured under the Owner’s Policy is “the Restrictive Covenants dated 	_______________, 20__ and recorded under Harris County Clerk’s File No. #________” with the only Schedule B Exceptions of the City’s Owner’s Title Policy, which will be allowed to be shown in the City's Owner’s Title Policy being those which are acceptable to the Director, in his or her sole discretion.  [Discuss options with Borrower.]

City’s Loan Title Policy.  The Title Company shall issue at Borrower’s expense, in substance approved by the Director, a Commitment to issue to the City a Loan Policy of Title Insurance (“City’s Loan Title Policy”) in the amount of the City's Loan naming the City as Insured, insuring the second lien priority of the liens securing the City’s Loan, subject only to:

(1)	the Senior Loan,

(2)	the City’s Restrictive Covenants; and

(3)	Schedule B Exceptions approved by the Director, in his or her sole discretion.

Deletion of the Arbitration Provisions.  The arbitration provisions of the City's Loan Title Policy and the City's Owner’s Title Policy shall be endorsed as deleted.

Insured Closing Service Letter.  The Title Insurer (as defined in Section 4.4) shall have issued the City an “insured closing service letter” relating to the closing of the City’s Loan and such insured closing service letter shall be in effect as of the time of the closing of the City’s Loan.

[bookmark: _DV_M101][bookmark: _Toc288658030][bookmark: _Toc230950436][bookmark: _Toc295296009]Environmental.

Director’s Approval.   The Director shall have approved a “Phase I” (or “Phase 2”, if the Director has required) environmental site assessment (and any updates thereto) (the “Environmental Site Assessment”) and the Environmental Review (as defined herein).  The Environmental Site Assessment shall be performed by a qualified environmental services firm, furnished to the Director by the Borrower, at the Borrower’s expense, in compliance with and prepared in accordance with standards adopted and promulgated by the American Society of Testing and Materials (ASTM), accompanied by a reliance letter submitted by the issuer of such Environmental Site Assessment for the benefit of the City. The required Environmental Site Assessment must show, among other things that the Project is not in a “Coastal Barrier Resource System unit” as such term is defined in the Coastal Barrier Resources Act (CBRA) of 1982, as amended by the Coastal Barrier Improvement Act of 1990 (16 U.S.C. § 3501), as amended or in a runway clear zone, lead-based paint and asbestos containing materials within the Project and identify any “Special Flood Hazard Area”, as such term is defined and designated by the Federal Emergency Management Agency (“FEMA”). The Environmental Site Assessment must be dated within six (6) months of Closing or if this timeframe is exceeded, an assessment which is less than twelve (12) months old may be updated by the original issuer if the update report is issued within six (6) months prior to Closing and an update is acceptable to the City’s in-house environmental risk manager.  

Environmental Indemnity Agreement.  Borrower shall have executed and delivered an “Environmental Indemnity Agreement” in favor of the City (the “Environmental Indemnity Agreement”) in the form set forth in the Attachments or on another form approved by the City Attorney.

  Flood Plains.  The buildings in the Project may not be located in a Special Flood Hazard Area (including, without limitation, the 100 year flood hazard area) unless such location is approved by HUD, which approval may be obtained through and included in the written “release of funds” authorization from HUD, as further described in Section Five, Paragraph 5.4.

[bookmark: _Toc288658031]Reserved.  

[bookmark: _Toc288658032]Reserved.  

[bookmark: _Toc288658033]Cost Reasonableness Analysis; Property Condition Assessment.  Borrower shall have provided the Director with a Cost Reasonableness Analysis, a market and feasibility study for the Project and if rehabilitation or reconstruction of the Project is contemplated, a Property Condition Assessment, which shall both (if applicable) be in form and content acceptable to the Director, prepared by an architect or engineer acceptable to the Director at Borrower’s expense, in compliance with and prepared in accordance with standards set forth in APPENDIX 10 and those other standards which may be required by the Director.  The Director may rely on the Cost Reasonableness Analysis and the Property Condition Assessment (if applicable) provided to the Senior Lender if the City is a named recipient of such reports.

[bookmark: _Toc288658034]Tenant Selection Policy.  With respect to the Designated Units, Borrower shall adopt written tenant selection policies and criteria reasonably acceptable to the Director (“Tenant Selection Policy”).  Borrower’s written tenant selection policy must be submitted and approved by the Director prior to Closing. 

      Affirmative Marketing Plan.  The City will use affirmative marketing efforts, which will include development of an “Affirmative Marketing and Outreach Plan” based on HUD regulations to ensure the Project is affirmatively marketed to the public at large. The Affirmative Marketing and Outreach Plan shall ensure that outreach and communication efforts reach eligible LMI Persons from all racial, ethnic, national origin, religious, familial status, disability, and gender groups. 

UCC Search.   Borrower shall provide the City with a UCC search dated no sooner than thirty (30) days prior to Closing indicating that the Project is free and clear from any security interests and other liens (or will be at Closing).

Purchase Agreement.  Borrower shall provide City with a copy of the Purchase Agreement for the Project.

Entity Documentation.  Borrower  shall provide City with copies of (i) Borrower’s executed Partnership Agreement, together with all notes, guarantees and other instruments and agreements issued pursuant thereto; (ii) all corporate and company documents for Borrower’s general partner or managing member, as applicable, and any Guarantor; and (iii) evidence of Borrower’s and Borrower’s general partner or managing member, as applicable, and each Guarantor’s due formation, organization, good standing, existence and authorization to enter into this Loan Agreement and the related Loan Documents (collectively, the “Entity Documentation”).

Utility Letters. Borrower shall provide the City will utility letters (“Utility Letters”) from the appropriate utility providers evidencing that the Project has access to public water, sanitary and storm sewer, electricity, gas and other required utilities in quantities sufficient for the successful operation of the Project and which utilities shall enter the Project through adjoining streets or in accordance with recorded easements across private lands. 

Contracts.  Borrower shall provide the City with all operating agreements, franchise agreements, or other contractual arrangements affecting the operation of the Project which the City, at its discretion, may require be assigned to the City together with an acknowledgement of the assignment by the counterparties thereto.

3.26 Execution and Approval of Construction Project Management Agreement.  If the Director requires the Borrower to retain the services of a Construction Project Manager, the Borrower and the Construction Project Manager shall have executed the Construction Project Management Agreement which shall have been approved by the Director; the Construction Project Management Agreement will be collaterally assigned to the City as additional security for the repayment and performance of the City Loan pursuant to an “Assignment of Construction Project Manager’s Agreement” instrument in the form set forth in the Attachments or in a form otherwise approved by the City Attorney (“Assignment of Construction Project Management Agreement”).



SECTION 1 [bookmark: _DV_M102][bookmark: _DV_M104][bookmark: _Toc288658035][bookmark: _Toc230950437]
CLOSING

[bookmark: _DV_M105]In addition to all of the conditions listed in Section Three being satisfied as conditions precedent to closing of the City Loan, the City shall not be obligated to close the City Loan unless the following requirements are satisfied:

1. [bookmark: _DV_M106][bookmark: _Toc295296012][bookmark: _Toc288658036][bookmark: _Toc230950438]

1. 

3. Delivery and Execution of Documents.  Borrower and Guarantor as the case may be, must, concurrently with closing of the City’s Loan, execute, or cause to be executed as applicable, and deliver to the City, together with any other documents, certificates, affidavits,  policies and other deliverables required hereunder or under any of the Appendices hereto or otherwise reasonably required by the City including, but not limited to, the following:

[bookmark: _DV_M107]1.	the Borrower’s Note;

2.	Reserved;

[bookmark: _DV_M108]3.	the Deed of Trust;

[bookmark: _DV_M109]4.	the Financing Statements;

[bookmark: _DV_M110][bookmark: _DV_M111]5.	the City’s Restrictive Covenants;

6.	Reserved;

7.	the Assignment of Construction Contract and Prime Subcontractor;

8.	the Assignment of Architect’s Contract, Plans and Specifications, and Consent;

9.	the Assignment of Construction Project Management Agreement, if required;

10.	the Assignment of Property Management Agreement;

11.	this Agreement;

12.	Reserved;

13.	the Environmental Indemnity Agreement;

14	the Declaration of Subordination;

[bookmark: _DV_M112]15.	the Intercreditor Agreement;

16.	the Construction Completion Guaranty executed by Guarantor;

17.	the Certification regarding Lobbying;

18.	the Affidavit of Use of Funds on the form required by the Director stating that the Loan Proceeds will be used by Borrower only for the purposes set forth in the Loan Agreement;

19.	the Affidavit of No Commissions on the form required by the Director stating that as of Closing no commissions, fees or other payments of any kind have been made to Borrower, any general or limited partner of Borrower, or employee of Borrower, or any company or individual related to or affiliated with Borrower;

20.	the Certification Regarding Debarment, Suspension and Other Responsibility Matters;	



[bookmark: _DV_M113][bookmark: _DV_M114][bookmark: _DV_M115][bookmark: _DV_M116]21.	a copy of the fully executed Approved Construction Contract;

[bookmark: _DV_M117]22.	a copy of the fully executed Architect’s Contract; 

23.	a copy of the fully executed Property Management Agreement;

24.	a copy of the fully executed documents evidencing, guaranteeing, securing or otherwise pertaining to any of the Other Financings; 

25.	Reserved; 

26.	a copy of the fully executed Construction Project Management Agreement (if any);

27.	a copy of the Approved Plans, Specifications and Drawings for the Project;

28.	a copy of the Approved Construction Schedule;

29.	a copy of the Approved Final Operating Budget including a rent roll or proforma projection;

30.	a copy of the Approved Final Project Budget (including the Approved Final Construction Budget)

31.	an Appraisal of the Project meeting the Appraisal Requirements;

32.	a Survey of the Land meeting the Survey Requirements;

33.	certificates or policies of the Borrower’s and Owner’s insurance required by this Agreement or by the Deed of Trust, including flood insurance when required pursuant to all applicable federal, state, and local laws, rules, regulations and ordinances including, without limitation the National Flood Insurance Act of 1968, as amended, the Flood Disaster Protection Act of 1973, as amended, and the National Flood Insurance Reform Act of 1994, as amended, Chapter 19 (Floodplain) of the City of Houston, Texas, Code of Ordinances or as otherwise required by HUD, City ordinance or the Director;

34.	the (i) Payment, (ii) Performance, and (iii) Maintenance Bonds;

35.	the City’s Loan Title Policy, a Proforma Loan Title Policy, or a Commitment to issue the same, dated as of the Closing Date, in conformity with the requirements of this Agreement and the Insured Closing Letter together with UCC Search;

36.	the City’s Owner’s Title Policy, a Proforma Owner's Title Policy, or a Commitment to issue the same, dated as of the Closing Date, in conformity with the requirements of this Agreement and the Insured Closing Letter; [Discuss options with Borrower.]

37.	evidence that all premiums in respect of such Title Insurance Policies have been paid;

38.	Proof of compliance with Multifamily Relocation requirements, if applicable;

39.	Cost Reasonableness Analysis;

40.	Property Condition Assessment (if applicable);

[bookmark: _DV_M118]41.	Resolutions of Borrower authorizing the City Loan or other evidence satisfactory to the Director that Borrower has authority to enter into the transactions contemplated by this Agreement in a form acceptable to the City Attorney (“Borrower’s Resolutions”);

42.	Reserved.

43.	Resolutions of Guarantor authorizing the Guaranty or other evidence satisfactory to the Director that Guarantor has authority to enter into the Guaranty in a form acceptable to the City Attorney. 

[bookmark: _DV_M119]44.	legal opinion(s) of counsel for Borrower and Guarantor addressing, without limitation the authority of the parties signing this agreement and the closing documents on behalf of the Borrower and the Guarantors and as to the enforceability of such documents in a form acceptable to the City Attorney (“Borrower’s Counsel’s Opinion”);

[bookmark: _DV_M120][bookmark: _DV_M121]45.	the Borrower’s Affirmative Fair Housing Marketing Plan;

46.	the Tenant Selection Policy; 

47.	the Entity Documentation and Borrower’s Partnership Agreement;

48.	Utility Letters;

49.	all other financing and recordable documents required by other lenders and the City’s Housing and Community Development Department, as applicable; and

50.	such other information and documentation which may be required by the Director to evidence Borrower’s satisfaction of the conditions required by the City to close the City Loan.

Items 1-20, 24-25, 32, 34-36, 41-44 and 47 and 49 listed above must be in form and substance acceptable to the Director and the City Attorney, in their sole discretion.  Items 21-23, 26-31, 33, 37-40, 45-46, 48 and 50 must be in form and substance acceptable to the Director, in his or her sole discretion.  In addition, as a condition of Closing, the City must have obtained Environmental Clearance and Release of Funds from GLO as further described in Section Five, Paragraph 5.4 hereof. The City has the right to also require the assignment of any contracts with respect to the operation of the Project and the acknowledgement of such assignment by the counterparties thereto.    

[bookmark: _Toc295296013][bookmark: _Toc288658037][bookmark: _Toc230950439]Waiver of Conditions; Additional Conditions.  The Director may, by written instrument, waive any of the conditions or requirements set forth in this Agreement as a condition precedent to or a requirement of closing of the City’s Loan, provided that waiver of any condition or requirement shall not operate as a waiver of the City’s right to enforce any other condition or requirement set forth in this Agreement.  In addition, the written consent of the City Attorney shall be required for the waiver of any legal requirement of the Loan Documents.  The Director may impose such additional conditions to, or requirements of, Closing of the City Loan as are necessary under the circumstances or are otherwise customary in connection with the CDBG-DR17 Program or other Federal guidelines or regulations.

[bookmark: _Toc295296014][bookmark: _Toc288658038][bookmark: _Toc230950440]Escrow at Title Company.  All or any part of the sums to be funded by the City pursuant to this Agreement may be disbursed to a title company or mortgage servicer approved by the Director, to be held in escrow for subsequent disbursement to Borrower and other authorized payees or for return to the City pursuant to the terms and conditions of this Agreement.  Upon receipt of a payment or disbursement request from the City’s Housing and Community Development Department, the Controller of the City is authorized to issue a check or warrant made payable to the order of the designated title company or mortgage servicer  pursuant to this paragraph and to fund the obligations of the City under this Agreement.

[bookmark: _Ref295284112][bookmark: _Toc295296015][bookmark: _Toc230950441][bookmark: _Toc288658039]Closing of City’s Loan At Title Company.  The closing of the City’s Loan shall occur at a title company approved by the Director (“Title Company”).  In no event will the City’s Loan be closed by a “fee attorney” or escrow officer who is not a full-time employee of the Title Company or Title Insurer who will “close the transaction”.  The Director reserves the right to require a representative of the Borrower with authority to execute the Loan Documents will personally attend Closing at the office of the Title Company in Houston, Texas.

[bookmark: _Toc288658040]Closing Deadline.  Notwithstanding anything contained in this Agreement to the contrary, Borrower shall cause all conditions precedent to Closing to be satisfied on or before January __, 2021 (the “Outside Closing Date”).  Unless Closing occurs on or before the Outside Closing Date (unless the Director, in his sole and absolute discretion, consents to an extension of the Outside Closing Date), the Director may, without providing prior notice, terminate this agreement by written notice to Borrower, in which event the City’s obligations hereunder shall automatically cease and be of no further effect. 

City Expenses.  Borrower shall pay all third party expenses incurred by the City whether or whether not the Loan closes including, without limitation, any expenses incurred by the City for outside counsel (up to a maximum of $49,000.00).  

SECTION FIVE

CITY AND FEDERAL FUNDING LIMITATIONS



[bookmark: _DV_M125][bookmark: _Toc295296018][bookmark: _Toc288658042][bookmark: _Toc230950443]5.1	Dependency Upon Federal Funding.  Borrower understands that the availability of the Loan Proceeds is dependent upon federal and state funding.  Unless and until the City receives adequate funds from GLO, the City shall have no obligation to Borrower under this Agreement.  In the event that the funds received by the City under the CDBG-DR17 Program are insufficient to meet the City’s prior commitments, the Director may reallocate all or a portion of the funds that are budgeted for this Agreement.

5.2 [bookmark: _DV_M126][bookmark: _Toc295296019][bookmark: _Toc288658043][bookmark: _Toc230950444][bookmark: _Toc295296020][bookmark: _Toc288658044][bookmark: _Toc230950445]No Liability for Interruption of Funding.  In the event that GLO or other applicable governmental agency (for whatever reason) instructs the City to cease funding of the Loan, the City may do so without obligation to Borrower and without being liable to Borrower for any damages Borrower  may incur as a result of such cessation in funding.  The City shall give Borrower written notice of such instructions promptly upon receiving such instruction, at which time, any and all of the City’s obligations under this Agreement or any of the Loan Documents shall cease.  In furtherance of the foregoing, in the event that the City provides Borrower with notice of interruption as contemplated in this Section Five, Borrower shall execute any releases or other documents or agreements that the City determines necessary to enable the City to reallocate all or a portion of funds that are available pursuant to this Agreement that have not been funded to Borrower.

5.3 Original Allocation.  In order to comply with Article II, Sections 19 and 19a of the City’s Charter and Article XI, Section 5 of the Texas Constitution, the City has (in addition to prior appropriations and allocations) appropriated and allocated the Loan Amount to be used, in part or in whole, to discharge its duties, if any, to provide money under this Agreement. 

5.4 [bookmark: _Toc288658046][bookmark: _Toc230950447][bookmark: _Toc295296022] Environmental Clearance and Release of Funds.  Notwithstanding any provision of this Agreement, the parties hereto agree and acknowledge that this Agreement does not constitute the City’s commitment of funds or site approval, and that such commitment of funds and site approval may occur only upon satisfactory completion of environmental review and receipt by the City of a written “release of funds” authorization from HUD (Authority to Use Grant Funds, form HUD-7015.16 or successor form) in accordance with 24 C.F.R. Part 58 and Executive Order 11988 and any Environmental Mitigation required therein.  The parties further agree that if the City is to provide any funds to the Borrower in connection with the Project, such disbursement is conditioned on the City’s determination to proceed with, modify, or cancel the City’s Loan based on the results of a subsequent Environmental Review of the Land and the improvements thereon.  

5.5 City Council Approval Required.  This Agreement is subject to the approval of the City Council.

[bookmark: _DV_M127][bookmark: _Toc288658047][bookmark: _Toc230950448][bookmark: _Toc295296023]SECTION SIX
COVENANTS OF BORROWER

Borrower agrees as follows:

6.1 [bookmark: _DV_M128][bookmark: _Toc288658048][bookmark: _Toc230950449][bookmark: _Toc295296024]Use of Proceeds; Order of Funding and Disbursement; Reimbursement of Funds.

6.1.1 [bookmark: _Ref295227780]Use of Proceeds.  Borrower shall use the proceeds of the City Loan and the Other Financing only for items included in the Approved Final Project Budget.  Further, proceeds of the City Loan shall only be used for hard construction or other allowable costs, acquisition costs, relocation expenses and work performed that is eligible for payment under the regulations applicable to the City Loan. No portion of the City Loan will be used to pay for damages to the extent covered and paid for by any FEMA reimbursement, SBA assistance, or any insurance policy including delayed or future payments anticipated under any insurance policy. Borrower covenants that the Loan does not constitute a duplication of benefits to Borrower within the meaning of Section 312 of the Stafford Act and the requirements of 76 Fed. Reg. 71060 as updated by 84 Fed. Reg. 28836 and 84 Fed. Reg. 28848.

6.1.2 Order of Funding and Disbursement.  The proceeds of the City Loan, and Other Financings (if any), shall be disbursed as set forth in the Intercreditor Agreement among City, the Senior Lender, and Borrower, in the form attached hereto in the Attachments.

6.1.3 [bookmark: _DV_M129]Reimbursement to City.  Borrower agrees that it shall reimburse the City in a sum equivalent to the amount of disallowed expenditures in the event that GLO or other applicable state or federal agency, through audit exception or other action, determines that Borrower’s expenditure of funds loaned to it under this Agreement for the Project was not made in compliance with this Agreement (including without limitation, for the purposes set forth in Section Six, Paragraph 6.1.1 hereof) or Applicable Law.  Notwithstanding anything to the contrary, this provision shall survive the end of the term of this Agreement.

6.2 [bookmark: _Toc288658049][bookmark: _Toc230950450][bookmark: _Toc295296025]Construction Matters. 

6.2.1 [bookmark: _DV_M130]Commencement and Completion of Work; Change Orders.  No Work shall commence on the Project prior to the Closing of the City’s Loan.  Borrower shall begin the Work within thirty (30) days after the Closing of the City’s Loan, but the City shall have no obligation to fund any portion of the Loan Proceeds until the issuance of all City authorizations and required permits, including without limitation the Notice to Proceed to be issued by the City. Borrower shall complete the Work in accordance with the Approved Construction Schedule but in no case later than the earlier of (i) eighteen (18) months after the Closing of the City’s Loan subject to extension for events of force majeure not to exceed sixty (60) days in the aggregate or (ii) the expiration date of the GLO Contract, time being of the essence (the “Approved Construction Period”).  Any changes to the Approved Construction Schedule, Approved Construction Contract, Approved Construction Period, or the Approved Plans, Specifications, and Drawings must be submitted and approved in writing by the Director.  Subject to waiver by the Director, Borrower shall not be entitled to receive any disbursements of the City Loan after the expiration of the Approved Construction Period.

6.2.2 Good and Workmanlike Manner; Engagement of Experts.  Borrower shall perform or cause to be performed, the Work in a good and workmanlike manner and in accordance with the Approved Plans, Specifications and Drawings, the Approved Construction Schedule, the Approved Final Construction Budget and the Approved Construction Contract.  Borrower shall engage competent persons and firms for the purpose of constructing, leasing and managing the Project.

6.2.3 [bookmark: _DV_M131][bookmark: _DV_M132]Compliance with Approved Construction Contract and Approved Construction Project Management Agreement.   Borrower shall fully and timely perform Borrower’s obligations under the Approved Construction Contract and/or the Approved Construction Project Management Agreement.

6.2.4 Written Agreements With Subcontractors.   Borrower shall cause Contractor to enter into written agreements with each Subcontractor who does work on or delivers materials to the Project.  These subcontracts shall be subject to review and approval by the Director; to the extent that the Director requires, subcontractors shall be required to execute assignment and subordination of liens in favor of the City.

6.2.5 Construction Contract Requirements.  The Approved Construction Contract and any other written agreements with contractors, subcontractors, or suppliers (collectively, for “Construction Contracts”) shall contain the requirements set forth in the Appendices attached hereto under the title “Construction Contract Requirements” (collectively, the “Construction Contract Requirements”) and Borrower (if the Borrower acts as the “contractor” of the Work) shall comply with the Construction and Supply Contract Requirements. Each Construction and Supply Contract must comply with the federal labor standards provisions of the Davis-Bacon Act, as amended (40 U.S.C. §§ 276a, et seq.); compliance with the Davis-Bacon Act may be verified through on-site inspections by representatives of the City or at the City’s option, the Approved Inspectors.  In addition, each Construction Contract must require compliance with labor standards under CDBG Regulations at 24 C.F.R. § 570.603 and Department of Labor regulations at 29 C.F.R. Parts 1, 3, 5, 6 and 7.

6.2.6 Borrower’s Insurance Requirements.  Borrower shall and shall cause its contractors to maintain insurance with waiver of subrogation against the City, its predecessors, successors, assigns, legal representatives, and its former, present and future agents, employees and officers (the foregoing are collectively referred to herein as “City”) and, except with respect to workmen’s compensation, shall name the City as an additional insured party.  The amounts, types, and other specifications of such insurance are described in the “Insurance Requirements” pages of the Appendices (although the Appendices contain the Insurance Requirements as of the Effective Date of this Agreement, the version of Insurance Requirements in effect for the City’s General Conditions of Construction Contract at the date of Closing of the City’s Loan shall supersede the requirements set forth in the Appendices during the Approved Construction Period). Borrower shall also comply with all insurance requirements of any Senior Loan Documents.  In the event of a conflict between the insurance requirements of the Senior Loan Documents and this Agreement, the stricter of the two requirements for each type of insurance shall control.  Notwithstanding the foregoing, during any period of time when construction is ongoing, Borrower shall cause builder’s risk insurance to be maintained by Contractor for those buildings at the Project undergoing construction in coverage amounts not less than the total respective amount of City provided funds and the Senior Loan that will be allocated to Work on those buildings.

6.2.7 [bookmark: _Toc295296026]Debarment, etc.  No contractor or subcontractor shall be employed who is debarred or suspended by the City’s Housing and Community Development Department, GLO, HUD, or any other federal, state or local governmental agency or program.  The Debarment form included in the Appendices (or the Debarment form in effect at the time the form is required to be submitted to the Director) shall be furnished to the Director on or before the execution of this Agreement

6.3 [bookmark: _DV_M133][bookmark: _Toc288658050][bookmark: _Toc230950451]Reserved.

6.4 [bookmark: _Toc288658051][bookmark: _Toc230950452]Reserved.

6.5 [bookmark: _Toc288658052][bookmark: _Toc230950453]Reserved.

6.6 [bookmark: _Toc288658053][bookmark: _Toc230950454][bookmark: _Toc295296027]Inspections; Corrective Action.

6.6.1 During construction, the Work shall be subject to inspection by the City, GLO or at the City’s option, any Approved Inspectors.  Until Project Completion, in connection with every requested draw on the City Loan, Borrower shall provide the Director with an inspection report in form and substance acceptable to Director from the Approved Inspectors meeting the requirements of Section Three, Paragraph 3.9.2.

6.6.2 Borrower agrees to promptly make any corrections or modifications to the Work as requested by the Director to cause the Work to comply with the terms of this Agreement, the inspection reports from the Approved Inspectors, the Approved Plans, Specifications and Drawings, the Approved Construction Schedule, and any applicable GLO requirements.

6.6.3 After the Certificate of Completion is issued and throughout the entirety of the Affordability Period, the City and/or GLO shall have the right to inspect or have the Project inspected by Approved Inspectors to ensure compliance with Applicable Law, this Agreement, the Restrictive Covenants and the other Loan Documents.

6.6.4 With respect to all of the City’s and GLO’s inspection rights (1) the City, GLO, Approved Inspectors and the City’s authorized agents and independent contractors, and others acting on its behalf, shall have access to the Project at reasonable times for purpose of monthly inspections; (2) each new or renewal lease of a unit within the Project shall include a clause that permits the City’s Approved Inspectors and GLO access to inspect units at reasonable times (except in an emergency, when the inspection may be at any time); (3) neither the City nor GLO shall incur any liability to Borrower or any tenants as a result of such inspections; (4) the City does not guarantee the Work of the Contractor or any Subcontractor and the City shall not be liable in the event of the Contractor’s or any Subcontractors’ default, or for any damages caused by the Contractor, any Subcontractors, or their employees or agents.  

6.6.5 [bookmark: _DV_M134]Unless otherwise agreed or limited by the Director, Borrower shall provide the Director with copies of any and all reports (of any nature) provided to or prepared by (or for) the Senior Lender.

6.7 [bookmark: _Toc288658054][bookmark: _Toc230950455]Reserved.

6.8 [bookmark: _DV_M135][bookmark: _Toc288658055][bookmark: _Toc230950456][bookmark: _Toc295296029]Designated Units; Compliance With Affordability Requirements.

6.8.1 [bookmark: _Ref295230050]The Director has determined that the number of Designated Units for the Project covered by this Agreement shall consist of sixty-nine (69), being at least fifty-one percent (51.0%) of the total residential units in the Project, the location of which may float during the Affordability Period.

6.8.2 [bookmark: _Ref295230083]Reserved.

6.8.3 [bookmark: _Ref295229260]With respect to the Designated Units, Borrower shall comply with the following rent and income requirements determined in accordance with the Restrictive Covenants (collectively, the “Affordability Requirements”):

(a)	Each of the Designated Units shall be rented or be available for rent only to the City’s LMI Persons, being those households whose gross income does not exceed eighty percent (80%) of the Area Median Income (“AMI”), as determined by HUD.

(b)	Designated Units shall be rent restricted based upon the following criteria:

(1)	ten percent (10.0%) or seven (7) of the Designated Units shall be restricted to households at rents that do not exceed thirty percent (30%) of AMI. 

(2)	twenty percent (20.0%) or fourteen (14) of the Designated Units shall be restricted to households at rents that do not exceed fifty percent (50%) of AMI. 

(3)	forty percent (40.0%) or twenty-eight (28) of the Designated Units shall be restricted to households at rents that do not exceed sixty percent (60%) of AMI.

(4)	thirty percent (30.0%) or twenty (20) of the Designated Units shall be restricted to households at rents that do not exceed eighty percent (80%) of AMI.

(c)	The rental amount for each Designated Unit shall not exceed the applicable maximum rental limitations published annually by HUD for the low-income housing tax credit program, adjusted for unit size and applicable to the City, as such rental limitation is further described at 26 U.S.C. §§ 42(g)(2)(A) and (B).

6.8.4 [bookmark: _Ref295229156]The location of the Designated Units shall “float” within the Project.  No later than ninety (90) days prior to the initiation of rental activities at the Project, Borrower shall contact the Director to establish a procedure for identifying the initial Designated Units to be occupied by qualified tenants and a procedure for identifying the floating Designated Units on a periodic basis thereafter.  Floating Designated Units shall conform with the requirements of this Section and the Restrictive Covenants.

6.8.5 Reserved.

6.8.6 If the income of the tenant family occupying a Designated Unit increases above the threshold eligible AMI level as provided for in this Agreement and in the Restrictive Covenants, then the next available non-Designated Unit at the Project must be set aside for an eligible family, and that new unit then becomes a Designated Unit.

6.9 [bookmark: _DV_M136][bookmark: _DV_M139][bookmark: _DV_M142][bookmark: _DV_M143][bookmark: _DV_M144][bookmark: _Toc295296030][bookmark: _Toc288658056][bookmark: _Toc230950457]Annual Reevaluation of Rents.  For purposes of monitoring compliance with the Affordability Requirements, Borrower shall, prior to the occupancy of any tenant in a Designated Unit and thereafter annually, submit to the Director for his approval, the rents proposed to be charged by Borrower for the coming year for Designated Units and the monthly allowances proposed by Borrower for the coming year for utilities and services to be paid by the tenant.  In connection with Borrower’s annual submission of proposed rents, Borrower shall reexamine the income of each tenant family living in a Designated Unit.  Borrower shall calculate the maximum monthly rent in accordance with the Affordability Requirements, and such maximum monthly rent shall be reviewed and approved by the Director prior to the date that such rent becomes effective (“Approved Rents”).  Any increase in the Approved Rents for Designated Units is subject to the provisions of the leases, in any event, and Borrower shall provide tenants not less than thirty (30) days prior written notice before implementing any increase in Approved Rents.

6.10 [bookmark: _DV_M145][bookmark: _Ref295231684][bookmark: _Toc295296031][bookmark: _Toc288658057][bookmark: _Toc230950458][bookmark: _DV_M146][bookmark: _Toc230950459]Compliance With Property Standards.  Borrower shall, throughout the Affordability Period, maintain the Project in good condition and repair, ordinary wear and tear excepted, in accordance with the Minimum Property Standards.  City shall have the right to inspect the Project from time to time to ensure compliance with such requirements, and may require Borrower to make any necessary repairs to comply with such requirements in a reasonable period of time; provided, however, any repairs to correct a dangerous condition or imminent hazard shall be commenced immediately upon notice of such dangerous condition or imminent hazard and prosecuted diligently to completion.

6.11 [bookmark: _Toc295296032][bookmark: _Toc288658058]Tenant Lease Requirements.  Prior to the date that Borrower enters into any new or renewal leases for Designated Units, the Director shall approve a form lease that shall be used for occupancy of the Designated Units.  Borrower shall not make any modifications to such form lease without the Director’s prior written approval.  Borrower shall enter into leases in such approved form with each tenant of a Designated Unit. The term of each lease of a Designated Unit shall not be less than one year unless Borrower and the tenant mutually agree otherwise.

6.12 [bookmark: _DV_M147][bookmark: _DV_M148][bookmark: _DV_M149][bookmark: _DV_M150][bookmark: _DV_M151][bookmark: _DV_M152][bookmark: _DV_M153][bookmark: _DV_M154][bookmark: _DV_M155][bookmark: _Toc288658059][bookmark: _Toc230950460]Reserved.

6.13 [bookmark: _Toc288658060][bookmark: _Ref295228091]Tenant Selection Policy; Marketing.   Borrower shall comply at all times with the approved Tenant Selection Policy and shall not amend the Tenant Selection Policy without the prior written approval of the Director.

6.13.1 Reserved.

6.13.2 Borrower shall not refuse to lease a Designated Unit to a prospective tenant because of the status of the prospective tenant as a holder of a certificate of family participation, rental voucher, or comparable tenant-based assistance document under any federal or state assistance program (unless such rental is in conflict with other applicable federal or state requirements).

6.14 [bookmark: _DV_M156][bookmark: _Toc295296035][bookmark: _Toc288658061][bookmark: _Toc230950462]Use of Project.  During the term of the Affordability Period, the Designated Units shall be used solely for the purpose of providing housing for the City’s LMI Persons in accordance with the provisions of this Agreement, and for no other purpose. Borrower shall list the Project on the Houston Housing Authority’s (“HHA”) landlords list and shall notify HHA that the Designated Units are available for affordable housing.

6.15 [bookmark: _DV_M158][bookmark: _Toc288658062][bookmark: _Toc230950463][bookmark: _Toc295296036]Maintenance of Records; Financial and Operating Reports; Monitoring.

6.15.1 Borrower shall follow the recordkeeping requirements set forth in this Agreement or required by the Director, including to establish and maintain such records as may be necessary to facilitate review and audit by City representatives (including, without limitation, the Director and City Controller) (collectively, the “City Representatives”), GLO or HUD of the City Loan in connection with the CDBG Regulations under 24 C.F.R. § 570.492 and 24 C.F.R. § 570.493. The City Representatives, GLO and/or HUD shall have the right to audit Borrower’s books and record and compliance with this Agreement upon reasonable notice to Borrower or Owner as applicable. If such books and records are located outside of Harris County, Texas, Borrower and Owner agree to make them available in Harris County, Texas



6.15.2 Borrower shall provide to the Director: (a) quarterly balance sheets and operating statements not later than the 30th day of the month following the calendar quarter to which the statements relate; (b) monthly rent rolls for the Project not later than the 10th day of the following month which contain at a minimum the following information (or other information as the Director may from time to time require) which correctly reflects, as of the first of each month, for each Designated Unit: the unit number, the number of bedrooms, the tenant name, the effective lease date, the monthly rent and the unit status (i.e., AMI); (c) financial statements (balance sheet and operating statements) of Borrower, in a form acceptable to the Director, within  120 days (for unaudited statements) and six months (for audited statements)  following the close of Borrower’s fiscal years;  and (d) prior to the termination of the Construction Completion Guaranty, annual  financial statement (balance sheet and income/operating statement) within  120 days (for unaudited statements) and six months (for audited statements)  following the close of Guarantors’ fiscal year. The annual financial statements of Borrower and Guarantor shall be audited by an independent certified public accountant upon the request of the Director.  If the Director requires, Borrower shall provide such reports at different intervals.

6.15.3 Using the Monitoring Forms or other forms from time to time established for use by the Director for monitoring purposes of the Loan Proceeds or to document Borrower’s compliance with the requirements of this Agreement, Borrower shall provide the Director with all monthly, quarterly or annual compliance reports as the Director requests.

6.15.4 The City shall have ownership of all information, including reports and data, prepared or assembled by Borrower for purposes of meeting CDBG-DR17 Program requirements and the contractual requirements of this Agreement; provided, however, Borrower may provide copies of such information to third parties.

6.15.5 Borrower shall, upon the request of the Director, make available to the City at the location of the Project (or at another location in Houston, Texas) all records, reports and other information and data maintained by Borrower relating to the Project, and shall cooperate with the City in connection with the City’s review of such records and monitoring of the Project.

6.15.6 Borrower shall maintain all records and other information relating to the Project for a period of not less than five (5) years following the expiration of the Affordability Period.

6.15.7 Borrower shall pay an annual monitoring compliance fee to the City in the amount of $30.00 per Unit restricted herein.

6.16 [bookmark: _DV_M159][bookmark: _Toc295296037][bookmark: _Toc288658063][bookmark: _Toc230950464]Notice of Claims or Suits.  Borrower shall give the Director prompt written notice of any causes of action, suits, or other proceedings filed or any claims made against the Project, Borrower or Guarantor, or, to the extent that it would have a material adverse effect on the Project, and Borrower has notice thereof, any other persons involved in the implementation or administration of the transactions contemplated by this Agreement.

6.17 [bookmark: _DV_M160][bookmark: _DV_M161][bookmark: _Toc288658064][bookmark: _Toc230950465][bookmark: _Toc295296038][bookmark: _DV_M162][bookmark: _DV_M163][bookmark: _DV_M164]Minority, Women and Small Business Enterprises.  For purposes of this Paragraph 6.17, the term “Borrower” shall mean and include, collectively, Borrower, its Construction Project Manager(s) and its general contractor(s). In order to monitor Borrower’s good faith efforts to adhere to the City’s MWSBE’s programs,  Borrower shall maintain or cause its contractors to maintain records and submit periodic reports of its good faith efforts to the Director in the form and at the times prescribed by the City’s designated OBO official and the APPENDIX 9 requirements.

6.18 [bookmark: _DV_M165][bookmark: _Toc288658065][bookmark: _Toc230950466]Transactions with Affiliates

6.19 [bookmark: _Toc295296039][bookmark: _Toc230950467][bookmark: _Toc288658066].  Except as otherwise provided in this Agreement and/or in any of the other Loan Documents, during the Term of this Agreement or any of the Loan Documents, Borrower shall not enter into any transaction in connection with this Agreement with any director, officer, employee, partner, or affiliate of Borrower without the prior written approval of the Director.  If the Land for the Project was acquired by Borrower from any director, officer, employee, partner, or affiliate of Borrower, the sales price for the Land may not have been any greater than most recent assessed value for ad valorem tax purposes, or the value set out in an independent appraisal report. 

6.19 [bookmark: _DV_M182]Taxes and Insurance.  Borrower shall pay all applicable taxes for the Project before delinquency and all insurance premiums for the Project at least 15 days before the due date to prevent any lapse in coverage.  Borrower shall at its option shall either: (1) fund an escrow account with Senior Lender for the payment of taxes and insurance premiums; or (2) provide the Director with written evidence acceptable to the Director that taxes and insurance premiums are paid prior to the date that such taxes and insurance premiums are due.  To the extent that Borrower escrows funds with Senior Lender, Borrower shall provide the City with evidence of the adequacy of such escrows.  Further, to the extent that Borrower fails to escrow funds with the Senior Lender, the Director reserves the right to require Borrower to escrow funds for taxes and insurance premiums with the City.

[bookmark: _Toc288658067]6.20	HUD Section 3 Requirements.  If applicable, Borrower shall comply at all times with Section 3 of the Housing and Urban Development Act of 1968 (12 U.S.C. 1701u) as set forth and supplemented in the City’s Housing and Community Development Department’s Section 3 Plan and associated documents. Borrower shall report Section 3 compliance in accordance with 24 C.F.R. Part 135 and 83 Fed. Reg. 5844. Section 3 requirements are applicable to Borrower if the assistance provided for in this Agreement exceeds $200,000.00, and to contractors and subcontractors for contracts or subcontracts that exceed $100,000.00. 

[bookmark: _Toc295296040][bookmark: _Toc288658068][bookmark: _Toc230950469]6.21	Public Relations and Signage.  All news releases and other public relations efforts, including advertising (except for advertisements solely for the purpose of obtaining tenants for the Project) and signage, must be approved in advance by the Director, and must properly refer to the City’s Loan by the City and the City’s Housing and Community Development Department.

6.22 [bookmark: _Toc295296041][bookmark: _Toc288658069][bookmark: _Toc230950470]Expertise

6.20 .  Upon request by the City, the City shall have the right to approve Borrower’s intention to retain any person or firm for the purpose of constructing, leasing and managing the Project and Borrower shall provide evidence of the expertise and competence of such persons and firms that Borrower intends to engage for the purpose of constructing, leasing and managing the Project. 

6.23.	Compliance with Applicable Law.

6.23.1 [bookmark: _Ref295231352] Borrower shall acquire, repair/re-construct, lease, maintain and operate the Project, and conduct all activities under this Agreement in accordance with all applicable federal, state, and local laws, rules, regulations and ordinances including, without limitation, those included in the Appendices and specifically set forth in this Agreement, as they may be from time to time amended (collectively, the “Applicable Law") and the Property and Construction Standards outlined in the Multifamily Disaster Recovery Guidelines including the Energy Efficiency Standards (Entergy Star, LEED, Enterprise Green ICC-700,  and HUD CPD Green Building Checklist.

6.23.2 Borrower will conduct all activities under this Agreement and the Loan Documents in accordance with Applicable Law.

6.23.3 Borrower acknowledges and agrees that all required lead-based paint (42 U.S.C. Sec. 4831(b)) and asbestos abatements will comply with Applicable Law.  

6.23.4 Borrower shall cause the Project and the Work to comply with the requirements of the Americans With Disabilities Act of 1990 (42 U.S.C. § 12101 et seq.) (including, without limitation, low vision accessibility), the Architectural Barriers Act (42 U.S.C. §§ 4151-4157), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794 et seq.) (“Section 504”), and regulations and guidelines promulgated thereunder, as all of the same may be amended and supplemented from time to time, the Texas Architectural Barriers Act, Tex. Gov’t. Code Ann. § 469.001 et seq. (1994) and the regulations and guidelines promulgated thereunder, and Chapter 10, subsection 60 of the Texas Administrative Code and the regulations and guidelines promulgated thereunder (“Chapter 10”) as all of the same may be amended and supplemented from time to time (collectively, “Accessibility Requirements”).  Five percent (5%) of the total number of units at the Project (i.e. seven (7), disbursed throughout the Project, shall be designated accessible in accordance with Section 504 and Chapter 10 using the 2010 ADA Standards for Accessible Design, promulgated by the United States Department of Justice, found at 28 C.F.R. § 35.151 (2013) and 36 C.F.R. Part 1191, App. B and D (2013) (the “2010 ADA Standards”) as modified by HUD.  In addition, two percent (2%) of the units at the Project (i.e. three (3) shall meet the standards to accommodate the hearing and visually impaired in accordance with Applicable Laws (as defined herein). 

6.23.5 If applicable, Borrower shall comply with CDBG Regulations at 24 C.F.R. Part 570, the Uniform Relocation Assistance and Real Property Policies Act of 1970 (“URA”), as amended, at 49 C.F.R. § 24, and Section 104(d) of the Housing and Community Development Act of 1974, as amended, at 24 C.F.R. § 42.  Borrower shall also comply with the tenant protection requirements set forth in the Protecting Tenants at Foreclosure Act of 2009, as amended and extended, (“PTAF”), as well as with any local codes or ordinances with respect to tenants’ rights or tenant protection.  If required by applicable law, Borrower shall also comply with the Multifamily Relocation Requirements (“Multifamily Relocation Requirements”) in the Appendices and shall submit to the Director copies of all documentation required by the Multifamily Relocation Requirements or relating to URA, which may include, without limitation, (i) a certification or affidavit, unless waived by the Director, affirming Borrower has performed all appropriate due diligence in order to confirm compliance with the tenant protection requirements set forth herein, (ii) a Notice to Real Property Owner/Seller, (iii) Tenant Status Reports, (iv) all Notices with Tenant Acknowledgements as required by the URA and (v) other related forms described in the Multifamily Requirements.  If required by Applicable Law, Borrower shall also submit to Director copies of all tenant notices and the Seller’s Occupancy Certification required under PTAF with respect to the tenant protection requirements, to substantiate that such notices, if required by Applicable Law, were provided either by the foreclosing lender or by Borrower.

6.24 [bookmark: _Toc295296043][bookmark: _Toc230950472][bookmark: _Toc288658071]Replacement Reserve and Operating Reserve.  In accordance with the Senior Loan Documents, but not later than the first (1st) anniversary following Project Completion, Borrower shall establish with Senior Lender, or to the extent not funded with the Senior Lender, a financial institution acceptable to the Director and Senior Lender in their sole and absolute discretion, and fund as an Operating Expense a “replacement reserve escrow account” (“Replacement Reserve Account”) for the replacement of furniture, fixtures, and equipment used in connection with those units at the Project for which the Work has been completed and for repair of capitalized improvements, in an amount not less than the greater of (i) $300.00 per unit annually, increased by 3% annually, or (ii) the reserve required by the Senior Lender per Unit per annum. If the Senior Lender requires a Replacement Reserve Account meeting these requirements, no additional reserve shall be required by the City. The reserve shall be deposited in equal monthly installments on an amortized basis. (For example if the Project had 100 Units, the monthly payment would be calculated as follows: 100 Units x $300 ÷ 12 = $2,500 monthly escrow payment).  In the event that the Senior Lender does not require a Replacement Reserve Account pursuant to the immediately preceding sentence, the City shall have the right to cause Borrower to fund such Replacement Reserve Account, in an annual amount not less than $300.00 per unit, increased by 3% annually, in accordance with the terms of this Section 6.24.  Unless a Default exists, Borrower shall be entitled to utilize amounts in the Replacement Reserve Account as necessary, provided that Borrower shall replenish the amount withdrawn by continuing to fund deposits to the Replacement Reserve Account in accordance with the preceding sentence.  Any replacement reserve amounts required under the Senior Loan Documents may be applied toward satisfaction of the Replacement Reserve Account requirements in this Agreement.  If the Replacement Reserve is not required by the Senior Lender, the Director may require that the Replacement Reserve Account and all amounts held therein shall be collaterally assigned to the City pursuant to a pledge and account control agreement in form and substance acceptable to the Director in his or her sole and absolute discretion.  If the Replacement Reserve is required by the Senior Lender, the City shall have a second lien priority interest in the Replacement Reserve Account and the funds contained therein.  On an annual basis, Borrower shall provide the Director with an accounting of the Replacement Reserve Account.  If not required by the Senior Lender or Borrower's Partnership Agreement, the Director may require Borrower to establish an Operating Reserve for the Project at Project Completion on terms and conditions as approved by the Director. 

6.25 [bookmark: _Toc295296044][bookmark: _Toc288658072][bookmark: _Toc230950473]Insurance Provisions in the Deed of Trust.  Borrower shall comply with all insurance requirements set out in the Senior Mortgage, the Deed of Trust securing the Loan and this Agreement.

6.26 [bookmark: _Toc230950474][bookmark: _Toc288658073]Reserved.  

6.27 [bookmark: _Toc295296045][bookmark: _Toc288658074][bookmark: _Toc230950475]Consulting and Developer’s Fees.  During the Term, without the prior written approval of the Director, no consulting or developer’s fees shall be paid by Borrower, directly or indirectly out of the proceeds of the City’s Loan or out of the revenue of the Project (except as provided in the Approved Final Construction Budget or the Approved Final Operating Budget).

6.28	Distributions Covenant.  If the Project exceeds a debt service ratio of 1.5 to 1 on an annual (calendar year) basis, the available cash for distribution for such calendar year shall be limited to the cash available between breakeven (1:1 debt service ratio) and a 1.5 to 1 debt service ratio.  Notwithstanding anything to the contrary contained in this Loan Agreement, any distribution in excess of such amount shall entitle the Director to declare a Default hereunder without prior notice and opportunity to cure.  For example:  If the debt service on the Project was $100,000 per year and the available cash before payment of debts was $200,000, the Project would have a debt service ratio of 2:1.  $100,000 of the cash would be used to pay debt service, $50,000 (only) would be available for distribution and the remaining $50,000 would be reserved by Borrower and promptly invested in the capital improvement of the Project or deposited in the Replacement Reserve Account.  Cash flow in excess of a 1.5 to 1 debt service ratio shall not be available for distribution and shall be invested in the Project or deposited in the Replacement Reserve Account as provided above.  Borrower covenants to notify the City in writing at least ten (10) days in advance of any distribution of Project income to Borrower’s partners, shareholders or members as applicable.

6.29	 Modification Fees. In the event that a modification of this Agreement or any change in any City Loan terms , the financing parties, Owner or Borrower structure or ownership of the Property is required after Closing which requires the Director’s or City Council’s approval, Borrower shall be responsible for all costs in connection therewith together a fee of no less than $25,000.00 with the amount of the fee to be determined at the time of request. 

6.30	Resiliency Design Requirements.  The Project design must incorporate the following resilient building measures:

(a) Protection

· Wet Floodproofing

· Blackwater Valves

(b)  Adaptation

· Elevated Equipment

· Elevated Living Space

· Window Shading

· Distributed Heating and Cooling

(c) Back-Up Measures

· Emergency Lighting

(d) Community

· Building Community Ties

· Creating Community Resilience Space

· Develop an Emergency Management Manual

(e) Green Building Standards

· ICC-700 National Green Building Standards (Bronze)

(f) Solar

· Solar Ready Design and Construction

(g) Electrical Vehicles

· Electrical Vehicle ready

(h) Green Infrastructure

· Infrastructure as outlined by Houston Incentives for Green Development

At the completion of construction and as a condition to the release of the retainage, Borrower and Owner shall provide the necessary documentation for the Director to verify compliance with this Section.     

SECTION SEVEN

RESERVED

SECTION EIGHT

RESERVED

[bookmark: _DV_M166][bookmark: _DV_M171][bookmark: _DV_M178][bookmark: _DV_M179][bookmark: _DV_M180][bookmark: _DV_M181][bookmark: _DV_M183][bookmark: _DV_M189][bookmark: _Toc288658077][bookmark: _Toc230950479][bookmark: _Toc295296046]SECTION NINE
DISBURSEMENT PROCEDURES

9.1 [bookmark: _DV_M190][bookmark: _Toc295296047][bookmark: _Toc288658078][bookmark: _Toc230950480]Disbursement Limitations.  The proceeds of the Loan shall be disbursed only for eligible and approved costs of the Work, relocation costs or acquisition costs that (i) are included in the Approved Final Project Budget, (ii) have been approved by the Director, (iii) if for Work, are for Work that has been completed and which Work has been approved by the Director, and (iv) if for materials, are for materials purchased and stored on site and approved by the Director.  

9.2 [bookmark: _DV_M191][bookmark: _Toc295296048][bookmark: _Toc230950481][bookmark: _Toc288658079]Retainage.  Disbursement for the Work, acquisition costs or other expenses under the Approved Final Construction Budget shall be subject to a ten percent (10.0%) retainage under Section 53.101, et seq. of the Texas Property Code (as it may be amended from time to time), but notwithstanding the foregoing, in no case shall retainage be released prior to thirty (30) days following completion of the Work as certified by the Architect or other person acceptable to the City. At the time of the release of the retainage, the Project is or will be as a result of the release of retainage free of all liens relating to the Project, other than liens that are bonded around. At the time of the release of the retainage, Borrower shall provide the City with a down-date endorsement (T-3), final lien waivers and/or such other documentation as may be required by the Director.

9.3 [bookmark: _DV_M192][bookmark: _Toc295296049][bookmark: _Toc288658080][bookmark: _Toc230950482]Reallocation of Loan Proceeds.  Any Loan Proceeds that are allocated for the Project but that are not expended for eligible costs under the Approved Final Project Budget pursuant to the terms of this Agreement shall be returned to the City for reallocation.

9.4 [bookmark: _Toc295296050][bookmark: _Toc230950483][bookmark: _Toc288658081]Reallocation of Savings and Contingencies.  Borrower may, with the Director’s approval, reallocate savings from one category of the Approved Final Construction Budget or from the contingency category of the Approved Final Construction Budget to another category of the Approved Final Construction Budget for the Project.

9.5 Drawdown Procedure.  Borrower shall not request a disbursement of the Loan Proceeds except in accordance with the Approved Construction Schedule and Approved Final Project Budget and in accordance with the provisions of this Paragraph 9.5. When a disbursement of Loan Proceeds is requested, Borrower shall deliver to the Director  (but in no event more often than once a month and for an amount of not less than $5,000) an application for the disbursement (in a form required by the Director) (the “Disbursement Request”) together with supporting documentation required by the Director (which shall include but not be limited to invoices and draw requests submitted by Contractor, interim lien waivers using forms provided by the GLO attached hereto as APPENDIX 13, and monthly construction progress reports on a unit by unit basis for verification by a third party inspector or a representative of the City) and evidence of required permits.  In addition to the other information required by the Director, the initial disbursement request shall include a copy of all required permits necessary to commence construction.  If the Director objects to an item (or portion thereof) included in any Disbursement Request or if all required information has not been submitted, then the Director shall notify Borrower within 10 business days of receipt of the applicable Disbursement Request of the Director’s objection and shall thereupon be relieved of any obligation to make a disbursement for that item (or portion thereof) until such time as Borrower cures the objection(s) to the satisfaction of the Director.  If the Disbursement Request is otherwise complete (as determined by the Director) and provided no Default exists or event that with the passage of time or giving of notice would constitute a Default has occurred and is continuing, the City shall, within 30 calendar days following approval of Borrower’s request, fund the requested disbursement from the City Loan less any amounts for items to which the Director has raised an objection and that have not been cured and less any retainage; provided, however, that the City shall not be required to make a disbursement (other than the last disbursement) in an amount less than $5,000 nor shall the City be required to make more than one disbursement per month. With each draw, the Borrower shall provide a down-date endorsement (T-3) to the City Loan Title Policy together with partial lien releases from the Contractor and subcontractors for the Work performed through the date of the draw request.

[bookmark: _DV_M193][bookmark: _Toc288658083][bookmark: _Toc230950485][bookmark: _Toc295296052]SECTION TEN
DEFAULT AND REMEDIES

[bookmark: _DV_M194][bookmark: _Ref295230198][bookmark: _Ref295230301][bookmark: _Toc295296053][bookmark: _Toc288658084][bookmark: _Toc230950486][bookmark: _DV_M195]Default.  The Director may declare a default (“Default”) under this Agreement or any one or more of the Loan Documents upon the occurrence of any one or more of the following circumstances (and in all events, subject to the rights of Senior Lender under the Senior Loan Documents and Tax Credit Investor under Section 0 hereof):

10.1.1	Failure to Pay.  If Borrower fails to pay, when due, any portion of the indebtedness evidenced by the Note and/or Loan Agreement and such failure continues for ten (10) days after written notice thereof from the Director to Borrower. 

10.1.2 [bookmark: _DV_M196]Breach of Affordability Requirements and/or Restrictive Covenants.  If Borrower breaches (i) the Affordability Requirements in this Agreement or the parallel Affordability Requirements set forth in the Restrictive Covenants and such breach continues for thirty (30) days after written notice thereof from the City to Borrower or (ii) any other covenant, condition, representation or warranty contained in the Restrictive Covenants, provided, however, that if the Restrictive Covenants do not provide a cure period, Borrower shall not have cure rights hereunder.

[bookmark: _DV_M197][bookmark: _DV_M198]10.1.3		Breach of Other Covenants or Conditions.  Except for the breaches of covenants or conditions covered by Section Ten, Paragraphs 10.1.1 and 10.1.2 above,  if Borrower fails, refuses or neglects to perform fully and timely any obligation, or breaches any covenant or condition (including any condition prior to or subsequent to the issuance of the City Loan) under this Agreement, or under any other Loan Document, and such failure continues for thirty (30) days after written notice from the City to Borrower, or, if the failure is not susceptible to cure within said 30-day period, such greater period of time (not to exceed sixty (60) days) as is necessary to cure such failure provided Borrower commences to cure such failure within said 30-day period and diligently works to cure such failure; provided, however that in the event that (i) any such cure periods would cause a violation to occur under Applicable Law  or (ii) any breach or failure of performance of a life safety requirement, such event shall be deemed a Default hereunder without any notice or opportunity to cure;



10.1.4	Breach of Representations or Warranties.  If any representation or warranty made by Borrower in its application(s) for the City Loan or in any of the Loan Documents, or this Agreement, or the Restrictive Covenants is false or misleading in any material respect, provided, however, that solely with regard to non-financial misrepresentations or warranties, Borrower shall have thirty (30) days after written notice to the Borrower from the City in which to take such action as may be necessary to cause the matter or thing represented to become true or not misleading; provided, however that in the event that any such cure periods would cause a violation to occur under Applicable Law, such event shall be deemed a Default hereunder without any notice or opportunity to cure.

10.1.5 [bookmark: _DV_M199]Voluntary Actions.  If Borrower or Guarantor (if any) is voluntarily adjudicated bankrupt, seeks, consents or does not contest the appointment of a receiver or trustee for itself or for all or part of its property, makes a general assignment for the benefit of creditors, does not pay its debts as they become due, or files a petition seeking relief under United States Bankruptcy Law.

10.1.6 [bookmark: _DV_M200]Involuntary Actions. If a petition is filed against Borrower or Guarantor (if any) under United States Bankruptcy Law or if a court of competent jurisdiction enters an order appointing a receiver or trustee for Borrower or Guarantor (if any) for all or any material part of such party’s property, and the order or petition is not discharged, dismissed or stayed within a period of ninety (90) days.

10.1.7 [bookmark: _DV_M201]Dissolution or Liquidation.  If Borrower is a partnership, limited liability company, corporation or other legal entity and dissolves, liquidates, or merges with or is consolidated into any other entity without the written approval of the Director.

10.1.8 [bookmark: _DV_M202]Destruction of the Project.  If the Project is demolished, destroyed or substantially damaged, and it is not restored or rebuilt in accordance with the requirements of the Loan Documents.

10.1.9 [bookmark: _DV_M203]Cessation of Work.  If Work on the Project ceases for ninety (90) or more consecutive days unless such cessation of Work is caused by cessation of funding under the City Loan.

10.1.10 [bookmark: _DV_M204]Failure to Obtain or Default Under Other Financing.  If Borrower fails to obtain any funding of the Other Financing in the order required under the Intercreditor Agreement (if applicable) or if Borrower has been declared in default under any regulatory agreement or document evidencing or related to the Other Financing and such default is not cured within ten (10) business days, or if longer, the cure period set forth in such regulatory agreement or other document but not to exceed thirty (30) days; provided, however, that any cure of the underlying default shall also constitute acceptable cure of the Default.

10.1.11 [bookmark: _DV_M205]Liens and Other Encumbrances.  If any mechanics’, materialman’s or other similar lien or encumbrance is filed against the Project, or the fixtures, materials, machinery and equipment to be used in the Project or other collateral that secures the City Loan, and the same is not discharged (by payment, bonding, which may include payment bond furnished by contractor, or otherwise) within fifteen (15) business days following written notice thereof from the City to Borrower.

10.1.12 [bookmark: _DV_M206]Change of Ownership or Management.

(a)	Except as otherwise permitted by the terms of this Agreement, if all or any part of Borrower's interest in the Project is transferred (excluding transfers of membership or partnership interests in Borrower to or by the Tax Credit Investor (or any entity permitted pursuant to Paragraph 10.1.15) or by its members or partners holding less than forty-nine percent (49%) ownership interest in Borrower, unless such interests being transferred are general partner or managing interests), sold or assigned, voluntarily or involuntarily, or there is a change of management of the Project, at any time within the Affordability Period, such transfer of interest or change of management must first be approved in writing in the reasonable discretion of the Director, which approval may be granted or withheld by the Director.  In the case of a transfer of Borrower’s interest in the Project, the Director's consent, if any, shall not be effective unless or until the purchaser or transferee assumes in writing all obligations and covenants of Borrower under the Loan Documents in a form acceptable to the Director and the City Attorney; or

(b)	If there is otherwise a change in control of Borrower in violation of this Agreement.

(c)	There is a change in the Property Manager without Director’s consent.	

10.1.13 [bookmark: _DV_M207]Failure to Complete.  If Borrower fails to complete the Work in accordance with the Approved Plans, Specifications, and Drawings that are approved by the Director within the Approved Construction Period.

10.1.14 [bookmark: _DV_M208]GLO, IRS or other Audit Findings or Exceptions.  If  the GLO, the Internal Revenue Service, or other federal or state agency makes an audit finding or exception that relates to the Project, the funds provided under this Agreement, or the Other Financing, provided, however, that if the audit finding or exception is curable, there shall be no Default unless the audit finding or exception is not cured within thirty (30) days after written notice to Borrower of such finding or exception or for such greater period as shall be necessary to cure such finding or exception so long as Borrower commences to cure such finding or exception within thirty (30) days after written notice thereof to Borrower and satisfactorily completes  such cure.

[bookmark: _Ref295229563]10.1.15	Removal of Borrower’s General Partner.  Notwithstanding anything to the contrary contained in this Agreement or the Loan Documents, the removal and/or replacement of Borrower’s general partner for cause in accordance with Borrower’s Partnership Agreement shall not require the consent of the City or Director, shall not constitute a default under this Agreement or the Loan Documents or accelerate the maturity of the Loan.  The consent of the Director shall be required for the appointment of a new general partner, but if the Tax Credit Investor exercises its right to remove the Borrower’s general partner for cause, City will not unreasonably withhold its consent to the substitute general partner; provided however, the consent of neither the City nor the Director shall be required if the substitute general partner is an affiliate of the Original Tax Credit Investor.  The substitute general partner shall assume all of the rights and obligations of the removed general partner of Borrower hereunder.

10.1.16	Transfer of Tax Credit Investor’s Partnership Interest.  Notwithstanding anything to the contrary contained in this Agreement or the other Loan Documents, no consent shall be required from the City or the Director (and the same shall not be deemed a Default or an event of default under any of the Loan Documents), in connection with (a) the pledge and encumbrance of the Tax Credit Investor’s limited partnership interest in Borrower to or for the benefit of any financial institution that enables such Tax Credit Investor to make its capital contribution to Borrower, or (b) the transfer and/or the assignment by Tax Credit Investor of its interest in Borrower to an entity controlled or managed by an entity which is related to or under common control with Tax Credit Investor, or (c) transfers of interests in Tax Credit Investor.

10.2 [bookmark: _DV_M209][bookmark: _Toc295296054][bookmark: _Toc288658085][bookmark: _Toc230950487]Temporary Non-Compliance Not a Default.  Notwithstanding the foregoing or any other provision of this Agreement or any of the other Loan Documents to the contrary, Borrower shall not be in Default hereunder or thereunder if such Default occurs solely as a result of temporary noncompliance with Section Six, Paragraphs 6.8.1, 6.8.3 or 6.8.4, or comparable or similar provisions of this Agreement or any of the other Loan Documents, and such temporary noncompliance is caused by increases in incomes of existing tenants, provided that actions satisfactory to GLO and the City are being taken to ensure that all vacancies are filled with eligible tenants until the noncompliance is corrected. Without limiting the foregoing, existing tenants of Designated Units whose financial status during the term of the lease are found to be such as to no longer qualify such tenants as City LMI Persons, must pay as rent from the date any such tenant no longer qualifies as a City LMI Person,  an amount equal to the lesser of the amount payable by the tenant under state or local law or thirty (30%) percent of the family’s adjusted monthly income, as recertified annually, but in no event shall more rent be charged than is allowed under Section 42 of the Internal Revenue Code.

[bookmark: _DV_M210][bookmark: _Toc288658086][bookmark: _Toc230950488][bookmark: _Ref295229427][bookmark: _Toc295296055] 10.3	 Right to Cure. Any time there is an event or a condition described in Section 10.1 which, with the passage of time might become a Default, if the Project has received Other Financing from low income housing tax credits, the Tax Credit Investor and/or the Senior Lender shall have the independent and concurrent right to cure such event or condition during the same period of time as that provided to Borrower.  A cure by the Tax Credit Investor and/or the Senior Lender of any event or condition that, with the passage of time might become a Default, shall have the same effect as a cure of such event or condition by Borrower. The City shall give notice to the Senior Lender and Tax Credit Investor of any default or Default by Borrower at the same time the City gives notice to Borrower.

[bookmark: _Ref295231537][bookmark: _Toc295296056][bookmark: _Toc230950489][bookmark: _Toc288658087]10.4	Reserved.	

[bookmark: _DV_M175][bookmark: _DV_M211]10.5	City’s Remedies.  Upon the declaration of a Default by the Director and the failure by Borrower, Senior Lender or Tax Credit Investor to cure same within a time period specified herein (if any), the Director may in his or her sole discretion: (i) terminate this Agreement; (ii) accelerate payment of the Note and declare that all sums under the Loan are immediately due and payable; (iii) foreclose on the Project; (iv) cease funding any disbursements under the Loan; and/or (v)  take any other action authorized or available under this Agreement, any of the Loan Documents or under Applicable Law or in equity.  In the event a Default exists, if the Director so chooses this remedy, the outstanding deferred principal balance shall be immediately due and payable.  Upon the occurrence and continuation of any Default hereunder, the deferred principal shall bear interest at a rate of the lesser of ten percent (10%) per annum or the maximum rate of interest permitted to be contracted for by Applicable Law (“Highest Lawful Rate”).  Failure of Borrower to adequately perform under this Agreement may result in penalties including the possibility of disbarment from future GLO and City projects. In the event that the City elects to stop funding the Loan upon the occurrence and continuance of a Default, the Borrower shall be obligated to continue and complete the Work at Borrower’s expense.  

[bookmark: _Toc288658088][bookmark: _Toc230950490][bookmark: _Toc295296057][bookmark: _DV_M212]SECTION ELEVEN
ALLOCATION OF COST SAVINGS
AND RECOVERY OF DAMAGES FROM CONTRACTOR

[bookmark: _DV_M213]In the event that (i) cost savings are achieved in connection with the performance of the Work and not reallocated in accordance with Section Nine, Paragraph 9.4 or (ii) the Contractor or any Subcontractor selected to perform the Work on the Project makes a payment of damages to Borrower for delays, defective workmanship or material, or for other items related to Work on the Project and such sums are not used by Borrower to correct such defective workmanship or otherwise mitigate any damages related to Work on the Project resulting from such default by the Contractor or any Subcontractor, Borrower shall immediately pay to the City a portion of such cost savings or the sum received as payment of damages, to be applied against the principal balance of the Loan.  The amount of such savings or damages to be paid to the City and applied to the Loan shall be equal to:

(i) [bookmark: _DV_M214][bookmark: _DV_M215](The total amount of the Loan disbursed for Work)  X (amount of cost savings realized or damages received)

(The total Work cost)



[bookmark: _DV_M217](ii)	less any portion of the damages received that the Director determines are attributable to lost income from rent; and

(ii) [bookmark: _DV_M218]less any portion of the cost savings realized or damages received that are used to pay Work costs approved by the Director in accordance with the Final Budget.

Provided, however, notwithstanding anything to the contrary set forth in this Agreement, to the extent that cost savings result in reduction in eligible basis for the Project, or will not be applied to projections for additional capital costs that would be considered eligible costs for tax credit certification under the applicable rules related thereto, and such reduction results in the amount of equity being contributed to the Project by the Tax Credit Investor being reduced, the Loan shall not be reduced by any amount of reduction in the Tax Credit Investor’s equity. 



[bookmark: _DV_M219]

SECTION TWELVE

RESERVED



SECTION THIRTEEN

RESERVED

[bookmark: _DV_M220][bookmark: _DV_M221][bookmark: _DV_M222][bookmark: _DV_M223][bookmark: _DV_M224]

[bookmark: _Toc288658091][bookmark: _Toc230950493][bookmark: _Toc295296058]SECTION FOURTEEN
RELEASE AND INDEMNIFICATION

[bookmark: _DV_M225][bookmark: _DV_M226][bookmark: _DV_M227][bookmark: _Toc288658092][bookmark: _Toc230950494]





14.1 RELEASE.  BORROWER, ITS PREDECESSORS, SUCCESSORS AND ASSIGNS (THE FOREGOING ARE COLLECTIVELY REFERRED TO IN THIS SECTION AS “BORROWER”) HEREBY RELEASE, RELINQUISH AND DISCHARGE THE CITY, ITS PREDECESSORS, SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES AND ITS FORMER, PRESENT AND FUTURE AGENTS, EMPLOYEES AND OFFICERS (THE FOREGOING ARE COLLECTIVELY REFERRED TO IN THIS SECTION AS “CITY”) FROM ANY LIABILITY AS A RESULT OF THE JOINT NEGLIGENCE OF THE CITY AS A RESULT OF ANY INJURY, INCLUDING DEATH OR DAMAGE TO PERSONS OR PROPERTY, WHERE SUCH DAMAGE IS SUSTAINED IN CONNECTION WITH THIS AGREEMENT.

14.2 [bookmark: _DV_M228][bookmark: _Toc288658093][bookmark: _Toc230950495][bookmark: _DV_M229]INDEMNIFICATION AGREEMENT.  BORROWER COVENANTS AND WARRANTS THAT IT WILL PROTECT, DEFEND, AND HOLD THE CITY HARMLESS FROM ANY AND ALL THIRD PARTY CLAIMS, DEMANDS, AND LIABILITY, INCLUDING DEFENSE COSTS, RELATING IN ANY WAY TO DAMAGES, CLAIMS OR FINES ARISING BY REASON OF OR IN CONNECTION WITH BORROWER’S ACTUAL OR ALLEGED NEGLIGENCE OR OTHER ACTIONABLE PERFORMANCE OR OMISSION OF BORROWER IN CONNECTION WITH OR DURING THE PERFORMANCE OF THE DUTIES UNDER THIS AGREEMENT. ALSO, DURING THE PERFORMANCE OF THE WORK AND UP TO A PERIOD OF FIVE (5) YEARS AFTER THE DATE OF FINAL ACCEPTANCE OF THE WORK, BORROWER FURTHER EXPRESSLY COVENANTS AND AGREES TO PROTECT, DEFEND, INDEMNIFY, AND HOLD HARMLESS THE CITY FROM ALL CLAIMS, ALLEGATIONS, FINES, DEMANDS, AND DAMAGES RELATING IN ANY WAY TO THE ACTUAL OR ALLEGED JOINT AND/OR CONCURRENT NEGLIGENCE OF THE CITY AND BORROWER, WHETHER BORROWER IS IMMUNE FROM LIABILITY OR NOT. 

[bookmark: _DV_M230][bookmark: _Toc288658094]	IT IS THE EXPRESSED INTENTION OF THE PARTIES HERETO THAT THE INDEMNITY PROVIDED HEREIN IS AN AGREEMENT BY BORROWER TO INDEMNIFY AND PROTECT THE CITY FROM THE CITY’S OWN NEGLIGENCE WHERE SAID NEGLIGENCE IS AN ALLEGED OR ACTUAL CONCURRING PROXIMATE CAUSE OF ANY ALLEGED THIRD-PARTY HARM.

[bookmark: _DV_M231][bookmark: _DV_M232]THE INDEMNITY PROVISION PROVIDED HEREIN SHALL HAVE NO APPLICATION TO ANY CLAIM OR DEMAND WHERE BODILY INJURY, DEATH, OR DAMAGE RESULTS ONLY FROM THE SOLE NEGLIGENCE OF THE CITY UNMIXED WITH ANY FAULT OF BORROWER.

SECTION FIFTEEN

NOTICE



[bookmark: _DV_M233][bookmark: _DV_M234]   All notices, demands, certificates, or other communications hereunder shall be in writing and shall be deemed sufficiently given or served for all purposes when delivered personally, by courier or via overnight delivery, when sent by certified or registered mail, postage prepaid, return receipt requested or by private courier service, in each case, with the proper address as indicated below; provided that any such notices, demands, certificates, or other communications shall be deemed delivered on the date delivered, or if mailed, three (3) days after deposit in the U.S. mail. Where an email address is indicated below, notice shall also be sent to the applicable party both by email as well as one of the other designated forms of notice, but notice by email shall not satisfy the notice delivery requirements of this Agreement.  Each party may, by written notice given to the other parties, designate any other address or addresses to which notices, certificates or other communications to them shall be sent as contemplated by this Agreement.  Until otherwise so provided by the respective parties, all notices, certificates and communications to each of them shall be addressed as follows:

[bookmark: _DV_M235]TO THE CITY:	City of Houston
c/o Housing and Community Development Department
2100 Travis, 9th floor
Houston, TX 77002
Attention: Director

[bookmark: _DV_M239]With a copy to:	City of Houston Legal Department
900 Bagby, 4th Floor
Houston, TX 77002
Attention: Section Chief, Disaster Recovery

With a copy to:	Housing and Community Development Department

2100 Travis, 9th floor
Houston, TX 77002

Attn: Asia Speights

E-mail:Asia.Speights@houstontx.gov





TO BORROWER:		Mr. Dan Wilson

				Heritage Senior Residences, L.P.

				161 NW 6th Street, Suite 1020 

				Miami, FL 33136



SECTION SIXTEEN

RESERVED



SECTION SEVENTEEN

RESERVED



SECTION EIGHTEEN

MISCELLANEOUS

[bookmark: _DV_M243][bookmark: _DV_M244][bookmark: _DV_M245][bookmark: _DV_M246][bookmark: _DV_M251][bookmark: _DV_M252][bookmark: _DV_M253][bookmark: _DV_M254][bookmark: _DV_M255][bookmark: _DV_M256][bookmark: _DV_M257][bookmark: _DV_M258][bookmark: _DV_M259][bookmark: _DV_M260][bookmark: _DV_M261][bookmark: _DV_M262][bookmark: _DV_M263][bookmark: _DV_M264][bookmark: _DV_M265][bookmark: _DV_M266][bookmark: _DV_M267][bookmark: _DV_M268][bookmark: _DV_M269][bookmark: _DV_M270][bookmark: _DV_M271][bookmark: _DV_M272][bookmark: _DV_M273][bookmark: _DV_M274][bookmark: _DV_M275][bookmark: _DV_M276][bookmark: _DV_M277][bookmark: _DV_M278][bookmark: _DV_M279][bookmark: _DV_M280][bookmark: _DV_M281][bookmark: _DV_M282][bookmark: _DV_M283][bookmark: _DV_M284][bookmark: _DV_M285][bookmark: _DV_M291]

18.1 [bookmark: _DV_M292][bookmark: _Toc295296063][bookmark: _Toc288658099][bookmark: _Toc230950500]Relationship of Parties.  The relationship of the City to Borrower pursuant to this Agreement, the Note, and all other Loan Documents is that of lender to borrower. Neither this Agreement, the Note, nor any of the Loan Documents creates any partnership, joint venture, or other subrecipient or fiduciary relationship between City and Borrower.

18.2 [bookmark: _DV_M293][bookmark: _Toc295296064][bookmark: _Toc288658100][bookmark: _Toc230950501]Parties in Interest.  Except for the rights of the GLO specifically set forth herein, this Agreement shall not bestow any rights upon any third party, but, rather, shall bind and benefit the City and Borrower, and as applicable, benefit GLO.  Neither the U.S. Government, HUD, any subcontractor or supplier, nor any other person or entity, is a party to or a third-party beneficiary of this Agreement. 

18.3 [bookmark: _DV_M294][bookmark: _Toc295296065][bookmark: _Toc288658101][bookmark: _Toc230950502]Exculpation.  The City shall not be liable to Borrower or responsible in any manner to any third-party in connection with this Agreement. 

18.4 [bookmark: _DV_M295][bookmark: _Toc295296066][bookmark: _Toc288658102][bookmark: _Toc230950503][bookmark: _DV_M296]Non-waiver.  Failure or forbearance of any party hereto to insist on the strict performance of any obligation under this Agreement or to exercise any rights or remedies accruing upon default shall not be considered a waiver of the right to insist on and to enforce, by any appropriate remedy, strict compliance with any other obligation or to exercise any right or remedy occurring as a result of any future default or failure of performance.

18.5 [bookmark: _DV_M297][bookmark: _Toc295296067][bookmark: _Toc288658103][bookmark: _Toc230950504]Modification.  Any alterations, additions, or deletions to terms which are required by changes in federal or state laws and regulations shall be automatically incorporated into this Agreement and shall take effect on the effective date of the laws or regulations.

18.6 [bookmark: _DV_M298][bookmark: _Toc295296068][bookmark: _Toc288658104][bookmark: _Toc230950505][bookmark: _DV_M299][bookmark: _Toc230950506]Severability.  In the event that any covenant, condition or provision of this Agreement is held to be invalid by a court of competent jurisdiction, the invalidity of the invalid covenant, condition or provision shall in no way affect any other covenant, condition, or provision, provided that the respective rights and obligations of the parties contained in the valid covenants, conditions and provisions of this Agreement are not materially prejudiced.  

18.7 [bookmark: _Toc295296069][bookmark: _Toc288658105]Choice of Law.  This Agreement shall be performable and enforced in Harris County, Texas, and shall be construed and interpreted in accordance with the laws of the City, the State of Texas and other Applicable Law. Venue for any disputes relating in any way to this Agreement shall lie exclusively in Harris County, Texas.

18.8 [bookmark: _DV_M300][bookmark: _Toc295296071][bookmark: _Toc288658106][bookmark: _Toc230950507]Integration.  Except as may be otherwise provided in this Agreement, this Agreement, the Appendices, Attachments, and Exhibits, or the other Loan Documents and Borrower’s response to the City’s request for proposal embody the entire Agreement between the City and Borrower and there are no other effective agreements, representations or warranties between the City and Borrower in connection with this Agreement and the other Loan Documents.

18.9 [bookmark: _DV_M301][bookmark: _Toc295296072][bookmark: _Toc288658107][bookmark: _Toc230950508][bookmark: _DV_M302][bookmark: _DV_M303]Assignability.  This Agreement shall not be assignable in whole or in part by Borrower without the prior written consent of the City which consent shall be in the form of an ordinance passed by City Council. 

18.10 [bookmark: _Toc295296073][bookmark: _Toc230950509][bookmark: _Toc288658108]Survival.  All the terms of this Agreement (including without limitation, the conditions listed in Section Three) shall survive the execution of the Note, the Deed of Trust and Restrictive Covenants.  The parties hereto expressly agree and acknowledge that the terms of this Agreement and the Restrictive Covenants shall remain in full force and effect until the expiration of the Affordability Period, notwithstanding whether the Note is prepaid in accordance with its terms.

18.11 [bookmark: _DV_M304][bookmark: _Toc295296074][bookmark: _Toc288658109][bookmark: _Toc230950510]Captions.  The use of captions in this Agreement is for convenience only and such captions shall not be used to define or limit the terms of this Agreement.

18.12 [bookmark: _Toc295296075][bookmark: _Toc288658110][bookmark: _Toc230950511]Applicable Law.  The interpretation and application of this Agreement shall be in accordance with the laws of the City, the State of Texas and other Applicable Law.

18.13 [bookmark: _Toc295296076][bookmark: _Toc288658111][bookmark: _Toc230950512]Multiple Counterparts; Effective Date.  The parties have executed this Agreement in multiple originals, each having full force and effect, as of the Effective Date.

18.14 [bookmark: _Toc288658112]Approval by the City or the Director.  All references to “reasonable” with respect to the granting or denying of the City’s or the Director’s approval shall be deemed to be “reasonable” if the Director is acting in his or her official capacity in accordance with the City’s Charter and related ordinances.

18.15 [bookmark: _Toc288658113]Transfer of Property: Flood Insurance.  As applicable, during the term of this Agreement, Borrower shall cause Owner and Owner shall maintain flood insurance as required under the Flood Disaster Protection Act of 1973 and the National Flood Insurance Reform Act of 1994 (42 U.S.C. § 4001 et seq. and 42 U.S.C. § 5154a), as amended, in accordance with APPENDIX 2 hereto or as otherwise required by HUD, City ordinance or the Director.  Provided, however, that if the Property is located within a 100-year or 500-year floodplain or Special Flood Hazard Area designated by FEMA, Borrower shall cause Owner and Owner must maintain flood insurance on the Property for the life of the Property, in accordance with 42 U.S.C. §4012a, and this requirement shall survive the expiration or earlier termination of this Agreement. Borrower and Owner understand and acknowledge that failure to maintain the required flood insurance shall result in ineligibility for any further federal disaster relief of any kind, including but not limited to CDBG disaster recovery assistance. If the Property is sold or transferred by Owner or any subsequent transferring owner, the applicable flood insurance requirements under this Section are transferred to the new Property owner. Owner or any subsequent transferring owner of the Property must notify the new owner in accordance with 42 U.S.C. § 5154a and this requirement shall survive the expiration or earlier termination of this Agreement. Owner or any subsequent transferring owner of the Property may be subject to liability if it fails to provide the notice required by 42 U.S.C. § 5154a.



18.16 [bookmark: _Toc288658114]Consents and Approvals.  Any approval or consent required of the City or the Director under the Loan Documents is for the purposes of administering the Loan for City’s benefit only and does not constitute any type of warranty or guaranty to Borrower that the plans, specifications, contracts or items of a similar nature for which approval or consent is sought is free from error, in compliance with Applicable Law or fit for the Borrower’s purpose. Borrower acknowledges that neither the City nor the Director is an engineer or an architect and that Borrower is required to rely on its own architect, contractors and engineers in performance and monitoring of the Work hereunder.  To the extent that any condition or provision of this Agreement or any other Loan Document is subject to the approval or consent of the City or the Director and such consent is not expressly required to be "reasonable", such consent or approval may be granted or denied within the sole and absolute discretion of the City or the Director, as applicable.  In all cases, any approval or consent required by the City or Director shall not be effective unless such consent or approval is in writing.

18.17 [bookmark: _Toc288658115]Choice of Venue.   Borrower agrees that proper and exclusive venue for any dispute with respect to this Agreement shall be in the United States District Court for the Southern District of Texas or the state circuit court sitting in Harris County, Texas, and Borrower agrees to waive any claim that such court does not have personal jurisdiction over it or is an inconvenient forum.

18.18	Mediation of Contractor Disputes.  In the event that a dispute arises between Borrower and any contractor or subcontractor or between any contractor and subcontractor with respect to the Work or the Project, the Director shall have the right to require the disputing parties to conduct non-binding mediation to attempt to resolve such disputes to the extent that such mediation would not conflict with the requirements of the Payment, Performance or Maintenance Bonds. Such mediation shall occur within thirty (30) days of notice by the Director that a mediation is required. The Director may declare a default under the City Loan if any dispute referred to mediation is not resolved within sixty (60) days after submission to non-binding mediation. Each contract and subcontract for the construction of the Project shall contain mandatory non-binding mediation requirements in case of a dispute if mediation is required by the Director as well as the other requirements of APPENDIX 3 hereto.  Nothing contained in this Agreement is intended to require the City to be a party to or participate in any mediation proceedings.

18.19	Force Majeure. In the event that any party shall be delayed in or prevented from the performance of any act required under this Agreement by reason of an event of Force Majeure, the time for performance shall be extended by the number of days that performance was reasonably delayed by such event (not to exceed 60 days) provided that such extension shall not be permitted if such extension results in the breach of the GLO Contract. 

18.20 Anti-Boycott of Israel.  Borrower certifies that Borrower is not currently engaged in and agrees for the duration of this Agreement not to engage in the boycott of Israel as defined by Section 808.001 of the Texas Government Code.

18.21 Zero Tolerance Policy for Human Trafficking and Related Activities.  The requirements and terms of the City’s Zero Tolerance Policy for Human Trafficking and Related Activities, as set forth in Executive Order 1-56, as revised from time to time, are incorporated into this Agreement for all purposes. Borrower has reviewed Executive Order 1-56, as revised, and shall comply with its terms and conditions as they are set out at the time of this Agreement’s effective date. Borrower shall immediately notify the City’s Chief Procurement Officer, City Attorney, and the Director of any information regarding possible violation by the Borrower or its subcontractors providing services or goods under this Agreement.

18.22 Additional AFFH and AUGF Requirements.  [TO BE INSERTED UPON RECEIPT]

SECTION NINETEEN

AUTHORITY OF THE DIRECTOR AND MAYOR



18.23 [bookmark: _DV_M306][bookmark: _Ref295230433][bookmark: _Toc295296078][bookmark: _Toc288658117][bookmark: _Toc230950514]

18.24 

19.1	Authority of the Director to Extend Time of Performance

18.25 .  The Director may extend the time of performance for any of Borrower’s covenants or conditions set forth in this Agreement, including all exhibits and attachments, or the other Loan Documents two (2) times for up to six (6) months each by written notice to Borrower.  After these two six (6) months extensions, the next extension must be obtained by formal amendment to this Agreement, approved by City Council.  After the extension approved by City Council, the Director may extend this Agreement (as amended) or any applicable time period for up to two (2) additional six (6) month periods by written notice to Borrower, but any additional extensions thereafter must be approved by City Council.  Director may not extend the Maturity Date of the Loan or otherwise amend or extend any repayment obligations under the Note.

19.2 [bookmark: _DV_M307][bookmark: _Ref295230436][bookmark: _Toc295296079][bookmark: _Toc288658118][bookmark: _Toc230950515]Authority of the Director to Execute Certain Amendments

18.26 .  In the event that change orders, the application of delay damages, or other actions permitted by this Agreement, including all exhibits and attachments, cause the principal amount of the Loan to decrease, the Director shall have the authority to execute the appropriate amendments to the Loan Documents reflecting such decrease. 

19.3 [bookmark: _DV_M308][bookmark: _DV_M309][bookmark: _DV_M310][bookmark: _Toc295296080][bookmark: _Toc288658120][bookmark: _Toc230950517]Authority of the Mayor to Execute Other Documents

18.27 .  The Mayor shall have the authority, without further action by City Council, to execute all other documents contemplated by this Agreement, including all exhibits and attachments, or necessary or appropriate to effectuate this Agreement, or to protect the City’s interests hereunder, including, without limitation, execution of the Intercreditor Agreement and Subordination Agreement.  The Mayor shall have the authority, without further action by City Council and upon the recommendation of the Director and City Attorney, to make changes to clarify, but not materially change, any provisions of this Agreement, including all exhibits and attachments, or other documents contemplated by this Agreement.

19.4 [bookmark: _DV_M311][bookmark: _Ref295230441][bookmark: _Ref295295958][bookmark: _Toc295296081]Schedules, Attachments, Appendices and Exhibits

.  References in this Agreement to various Schedules, Attachments, Appendices, or Exhibits shall refer to substantially the same form as those that are attached to this Agreement or such other form of Schedule, Attachment, Appendix or Exhibit as may be approved by the City Attorney and the other parties hereto.

19.5 [bookmark: _Toc295296082]Other Amendments; Council Approval Required

.  Except as otherwise provided in these Sections 19.1, 19.2, 19.3 and 19.4, any amendments to the Loan Documents must be in writing and authorized by City Council. 

19.6	Refinance of Senior Loan. The Senior Loan may not be refinanced except as may be approved in writing by the Director.  

[bookmark: _Toc288658121][bookmark: _Toc230950518][bookmark: _Toc295296084]SECTION TWENTY
USURY LIMITATIONS

[bookmark: _DV_M312][bookmark: _DV_M316][bookmark: _DV_M317][bookmark: _DV_M318][bookmark: _DV_M319][bookmark: _DV_M321][bookmark: _DV_M323][bookmark: _DV_M324][bookmark: _DV_M325][bookmark: _DV_M326][bookmark: _DV_M327][bookmark: _DV_M328][bookmark: _DV_M329][bookmark: _DV_M330][bookmark: _DV_M314]No provision of this Agreement, the Note, or any instrument securing payment of or relating to the indebtedness of Borrower, shall require the payment or permit the collection of interest in excess of the Highest Lawful Rate. If any excess of interest in such respect is herein or in any other instrument provided for, or shall be adjudicated to be so provided for herein or in any other instrument, the provisions of this paragraph shall govern and neither Borrower nor any guarantor or endorser of the Note, or their respective heirs, personal representatives, successors, or assigns shall be obligated to pay such interest to the extent it is in excess of the Highest Lawful Rate.  Any fees or other sums that under Applicable Law are deemed to constitute interest shall be treated as interest and taken into account in calculating the Highest Lawful Rate and all such fees or other sums so deemed interest shall be amortized, prorated, allocated and spread in equal parts over the full stated Term of the Loan.  It is the intention of the City and Borrower to conform strictly to the laws applicable to the Loan, and should it be held that interest or other sums payable to the City under this Agreement, the Note, or any other Loan Document are in excess of the Highest Lawful Rate, the interest chargeable shall be reduced to the maximum amount permitted by law.

IN WITNESS WHEREOF, the parties execute this Agreement in multiple counterparts 

[bookmark: _DV_M331]as of the date of countersignature by the City Controller as set out below.

[SIGNATURE PAGES FOLLOW] 


Loan Agreement Signature Page

BORROWER:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member





By:_______________________

								Stanley D. Cohen, Manager	








SEAL/ATTEST:		CITY OF HOUSTON, TEXAS


			
Pat Jefferson Daniel,		Sylvester Turner, Mayor
Interim City Secretary



APPROVED:		COUNTERSIGNED:


			
Tom McCasland, Director		Chris B. Brown, City Controller
Housing and Community Development
Department



APPROVED AS TO FORM:		COUNTERSIGNATURE DATE:


			
Senior Assistant City Attorney
LD#___________________









SCHEDULE A

DEFINITIONS

Accessibility Requirements are defined in Section Six, Paragraph 6.23.4.

[bookmark: _DV_M6]Affordability Period  for the Project shall mean forty (40) years from Project Completion determined without regard to the Term of the Loan, the Deed of Trust, or the transfer of ownership of the Project and as may be renewed or extended as provided herein.

Applicable Law is defined in Section Six, Paragraph 6.23.1.

Approved Construction Schedule  is defined in Section Three, Paragraph 3.4 hereof.

Approved Construction Contract  is defined in Section Three, Paragraph 3.10.1 hereof.

Approved Final Construction Budget is defined in Section Three, Paragraph 3.9.2 of this Agreement.

Approved Final Operating Budget shall mean the portion of the approved Final Budget which relates to the operation and the Operating Expenses of the Project, which shall be updated and approved annually during the term of the Loan in accordance with the provisions of Section Three, Paragraph 3.9.1.

Approved Final Project Budget is defined in Section Three, Paragraph 3.9.2 of this Agreement.

Approved Plans, Specifications and Drawings is defined in Section Three, Paragraph 3.3 hereof.

Assignment of Construction Contract shall mean that certain Assignment and Subordination of Construction Contract (with Consent) in form attached hereto as an Attachment or otherwise approved by the City Attorney.

[bookmark: _DV_M7][bookmark: _DV_M8]C.F.R. shall mean the Code of Federal Regulations.

[bookmark: _DV_M9][bookmark: _DV_M10]Certificate of Completion shall mean the certificate that is executed by the Director that states that Project Completion has occurred in accordance with the requirements of this Agreement.  

Certificate of Compliance/Occupancy shall mean the certificate that is issued by the City acknowledging that construction has been completed and/or that the structure is ready for occupancy.  Note: for rehabilitation Projects, this certificate may be termed a Certificate of Compliance.

[bookmark: _DV_M11]City is defined in the preamble to this Agreement.

[bookmark: _DV_M12]City Attorney shall mean the City Attorney of the City of Houston or any Assistant City Attorney that the City Attorney may designate to perform the various functions assigned to the City Attorney under this Agreement.

[bookmark: _DV_M13]City Controller shall mean the Controller of the City of Houston or any other person the Controller may designate to perform the various functions assigned to the Controller under this Agreement.

[bookmark: _DV_M38]City Loan or City’s Loan shall mean the performance-based loan contemplated by this Agreement, in the maximum principal amount of $11,700,000.00 made by the City to Borrower for the purpose of financing eligible costs to construct the Project.

[bookmark: _DV_M14]Closing or Closing Date shall mean the date on which the Loan Documents are executed and all of the other conditions set forth in Section Four of this Agreement have been satisfied.

[bookmark: _DV_M15]Construction Contract shall mean the contract between Borrower and the Contractor to perform the Work (in form approved by the Director).

Construction Project Manager shall mean an individual or corporation which must be an architect or an engineer and must be registered and in good standing in his or her profession under the laws of the State of Texas or must have a duly licensed architect or engineer on its staff or such other person or entity approved by the Director.  Borrower may not serve as the Construction Project Manager.  The Construction Project Manager will oversee all phases of design, planning, and submission of the plans, specifications, drawings and other construction documents for the Project. The Construction Project Manager shall also be responsible for overseeing the Work and the performance of the Contractor, including without limitation, conducting on-site inspections appropriate to the state of construction so as to become generally familiar with the progress and quality of the Work and to determine in general if the Work is proceeding in accordance with the Contract Document.

[bookmark: _DV_M16][bookmark: _DV_M17][bookmark: _DV_M18]Construction Project Management Agreement shall mean the agreement between Borrower and the Construction Project Manager, in form acceptable to the Director, outlining the services to be performed by the Construction Project Manager in relation to the Project which Construction Project Management Agreement shall be collaterally assigned to the City pursuant to that certain Assignment of Construction Project Management Agreement in form attached hereto as an Attachment or other form approved by the City Attorney.

Contractor shall mean a contractor as approved by the Director selected by the Borrower to perform the Work. The Contractor must be registered and in good standing in his or her profession under the laws of the State of Texas and must be acceptable to the Director.

Cost Reasonableness Analysis shall mean an evaluation of the separate elements (e.g., labor, materials, etc.) that make up the Approved Final Construction Budget to determine if they are allowable, directed related to the Work and ultimately, reasonable.

Declaration of Subordination shall mean that certain Declaration of Subordination of Senior Lender attached hereto as an Attachment, or such other form approved by the City Attorney, which shall be executed by Senior Lender on or prior to Closing and filed for record in the Official Public Records of Real Property, Harris County, Texas, in accordance with Section Three, Paragraph 3.7 hereof.

[bookmark: _DV_M19][bookmark: _DV_M20]Deed of Trust shall mean and include the Deed of Trust, Security Agreement and Financing Statement to be executed by Borrower, granting to the City a second lien on Borrower’s fee interest in the Project and which shall be substantially in the form attached as an Attachment to this Agreement.

[bookmark: _DV_M21]Default shall mean the occurrence of any event set forth under Section Ten of this Agreement.

[bookmark: _DV_M22]Designated Units shall mean those units in the Project which have been designated by Borrower and approved by the Director as subject to all occupancy, rent, and affordability requirements of this Agreement and the Restrictive Covenants. The Designated Units shall remain in compliance with the requirements of this Agreement without regard to the term of any mortgage or the transfer of ownership, pursuant to the Restrictive Covenants.

[bookmark: _DV_M23]Director shall mean the Director of the City’s Housing and Community Development Department or any other person that the Director may designate to perform the various functions assigned to the Director under this Agreement. 

[bookmark: _DV_M24]Effective Date shall mean the date this Agreement is countersigned by the City Controller.

Environmental Mitigation is defined in Section One, Paragraph L of this Agreement.

Environmental Review is defined in Section One, Paragraph L of this Agreement.

Final Budget shall mean, collectively, the Approved Final Operating Budget and the Approved Final Construction Budget.

[bookmark: _DV_M25][bookmark: _DV_M26][bookmark: _DV_M27]Financing Statements shall mean U.C.C.-1 Financing Statements granting a second lien security interest in Borrower’s personal property included within the definition of the Project.

Force Majeure.  A event of storm, flood, fire, earthquake, pandemics or other acts of god, war, terrorism, sabotage, riot, insurrection or other civil disturbance, strikes, lockouts or other labor disturbances which renders a party temporarily incapable of performance. The term “Force Majeure” specifically excludes events related to COVID-19 or other global pandemics existing as of the date of Closing.

Governmental Authority shall mean shall mean the United States, each state, each county, each city, and each other political subdivision in which all or any portion of the Land is located, and each other political subdivision, agency, or instrumentality exercising jurisdiction over the City, Borrower, and/or the Land.

Guarantor shall mean Stanley D. Cohen, Stanley D. Cohen Revocable Living Trust and Heritage Senior Residences Development, LLC.

Highest Lawful Rate is defined in the Section Ten, Paragraph 10.5 of this Agreement.

[bookmark: _DV_M28][bookmark: _DV_M29][bookmark: _DV_M30][bookmark: _DV_M31][bookmark: _DV_M32][bookmark: _DV_M33]HUD shall mean the United States Department of Housing and Urban Development.

[bookmark: _DV_M34]Income and/or Family Income or any similar term, including without limitation, annual income, adjusted income, monthly income, and monthly adjusted income shall have the meanings assigned to such terms in 24 C.F.R. Part 5.

[bookmark: _DV_M35]Intercreditor Agreement shall mean the agreement between the City, Borrower and Senior Lender described in Section Three, Paragraph 3.8 of this Agreement.

[bookmark: _DV_M36]Land shall mean the real property included within the Project, as described in Section Two, Paragraph 2.1 of this Agreement.

[bookmark: _DV_M37][bookmark: _DV_M40]LMI Persons shall mean low- or moderate-income households whose annual incomes do not exceed eighty (80%) percent of the AMI, as determined by HUD with adjustments for family size.

[bookmark: _DV_M41]Loan Documents shall mean all of the documents executed by or on behalf of Borrower that govern, secure and/or evidence the Loan, including without limitation, this Agreement, the Note, the Assignment of Construction Contract, the Assignment of Property Management Agreement, the Assignment of Architect’s Contract, Plans and Specifications, the Environmental Indemnity, the Assignment of Construction Project Management Agreement, the Construction Completion Guaranty and the Restrictive Covenants; provided, however, that the Restrictive Covenants shall not be deemed a “Loan Document” for purposes of the Intercreditor Agreement and the Declaration of Subordination, and further provided that the obligations of the restrictive covenants shall be secured by the Deed of Trust.

Loan Proceeds means amounts disbursed by the City to Borrower pursuant the terms of this Agreement.

[bookmark: _DV_M42][bookmark: _DV_M43][bookmark: _DV_M44]Mayor shall mean the Mayor of the City of Houston, or any person that the Mayor may designate to perform the various functions assigned to the Mayor under this Agreement.

Maturity Date the expiration date of the Affordability Period.

Minimum Property Standards shall mean the minimum property standards of the City of Houston as set forth in APPENDIX 14, provided, however, that in the event of a conflict between the minimum property standards of the City of Houston and Section 8 Housing Quality Standards for Existing Housing under 24 C.F.R. § 982.401, the more rigorous requirement shall apply as the Minimum Property Standard hereunder.

[bookmark: _DV_M45]Note shall mean the note to be executed by Borrower evidencing the Loan, and which shall be substantially in the form attached as an Attachment to this Agreement.

Net Operating Income shall mean the Project’s gross operating income less Operating Expenses.

[bookmark: _DV_M46][bookmark: _DV_M47]Operating Expenses shall mean all costs and expenses paid or incurred in connection with or relating to the ownership, maintenance or operation of the Project pursuant to the Approved Final Operating Budget and the Approved Final Construction Budget.

Other Financing is defined in Section One, Paragraph M of this Agreement (if applicable).

[bookmark: _DV_M48][bookmark: _DV_M49][bookmark: _DV_M50]Partnership Agreement shall mean the limited partnership agreement or operating agreement, as applicable, of the Borrower.

Preliminary Project Budget shall mean the budget for the Project attached as an Exhibit to this Agreement, which has been submitted by Borrower and approved by the Director prior to execution of this Agreement.

[bookmark: _DV_M51]Project shall mean the Land described in Section Two, Paragraph 2.1 of this Agreement, together with all buildings and other improvements located or to be located on the Land.  Project shall also include all real and personal property interests of Borrower located on, incorporated into, or used in connection with the land and improvements, including without limitation, all leases to Borrower, appliances, air conditioning, heating, ventilation, plumbing and electrical fixtures and equipment.

[bookmark: _DV_M52]Project Completion shall mean the date on which all of the following conditions have been satisfied and which:

[bookmark: _DV_M53](i)	fee title to the Land is in Borrower;

[bookmark: _DV_M54](ii)	the Work has been completed to the satisfaction of the Director, and Borrower has delivered to the City an AIA Affidavit of Completion signed by the Borrower, Contractor and Architect for the Project in form and substance acceptable to the Director;

(iii)	The City or the Approved Inspectors have conducted a Uniform Physical Conditions Standards inspection and all deficiencies have been remedied.

[bookmark: _DV_M55](iv)	the Project in the Director’s judgment complies with the requirements of the CDBG-DR17 Program and Requirements, the requirements of HUD, including but not limited to those set forth in the written “release of funds” authorization from HUD as further described in Section 5, Paragraph 5.4 and the Minimum Property Standards set forth in Section Six, Paragraph 6.10 of this Agreement);

[bookmark: _DV_M56](v)	the final draw request has been made and the draw on the Loan has been disbursed for the Project including retainage;

(vi)	delivery to the City evidence satisfactory to the City, reflecting the full payment of, and executed final, unconditional lien waivers from (or the liens have been bonded around) all contractors, subcontractors and others with respect to the construction of the Project;  

(vii)	delivery of Certificates of Occupancy (or their equivalent) issued by all appropriate Governmental Authorities for all portions of the improvements located at the Project; 

[bookmark: _DV_M57](viii)	the information necessary for the City to complete the Final Wage Compliance Report has been submitted by Borrower and the City has completed the report and submitted it to GLO; and

(ix)	A letter from the Architect or other qualified professional indicating that the Project is in compliance with all Accessibility Requirements.

[bookmark: _DV_M58][bookmark: _DV_M59]Property shall mean all of the property described in the Deed of Trust that is collectively referred to therein as Property.    

Property Condition Assessment shall mean a physical inspection of the Project to access any physical deficiencies and defects of the Project and any material deferred maintenance of the Project’s systems, components, or equipment as observed during the field observer’s walk-through survey. 

Property Management Agreement shall mean the agreement between Borrower and the Property Manager, in form acceptable to the Director, outlining the services to be performed by the Property Manager in relation to the Project.  The Property Management Agreement shall be collaterally assigned to the City pursuant to the Assignment of Property Management Agreement in form attached hereto as an Attachment or other form approved by the City Attorney.

Property Manager shall mean the person or firm charged with the day to day management of the Project in accordance with the terms of the Property Management Agreement.

[bookmark: _DV_M60]Reserve(s) or Replacement Reserve shall mean an escrowed reserve account established for the purpose of funding the replacement of furniture, fixtures and equipment used in connection with the Project and for repair of capitalized improvements, in accordance with Section One, Paragraph O, Section Six, Paragraph 6.24 and the Final Budget.

[bookmark: _DV_M61]Restrictive Covenants shall mean the covenants embodied in the Restrictive Covenants to be executed by Borrower, which shall be substantially in the form attached hereto as ATTACHMENT A to this Agreement, which covenants require Borrower and its successors and assigns, to comply with certain occupancy and use restrictions for the duration of the Affordability Period, and which shall be superior to any liens evidencing or securing the Senior Loan and all other liens and encumbrances in accordance with the Declaration of Subordination.

[bookmark: _DV_M62]Senior Lender shall mean Wells Fargo Bank, N.A. or other lender approved by the Director.

[bookmark: _DV_M63][bookmark: _GoBack]Senior Loan shall mean the loan in an original principal amount not to exceed the amount of $6,750,000.00 secured by the Project, and subordinate to the Restrictive Covenants pursuant to the Declaration of Subordination.  Prior to Closing, any increase to the Senior Loan amount that does not exceed 25% of the original amount may be approved in writing by the Director. Such approval must be in writing, and may be delivered by regular mail, electronic mail, or electronic or facsimile transmission. Subject to the Director’s written consent, the Senior Loan may be refinanced, provided that the principal balance of the new loan shall not exceed the outstanding principal balance of the loan being repaid plus reasonable and customary closing costs.

Senior Loan Documents shall mean all documents evidencing, securing, or guaranteeing the Senior Loan, including without limitation, the Senior Mortgage.

[bookmark: _DV_M65]Senior Mortgage shall mean the lien or liens securing the Senior Loan.

[bookmark: _DV_M66]State shall mean the State of Texas.

Subcontractor shall mean any person, firm, or corporation who has a direct contract with the Contractor to perform any portion of the Work at the Project.

Tax Credit Investor shall mean, collectively or individually, ______________.

UFAS shall mean the Uniform Federal Accessibility Standards as set forth under Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. §794 et seq.) and the regulations promulgated in connection therewith. 

[bookmark: _DV_M67][bookmark: _DV_M68][bookmark: _DV_M69][bookmark: _DV_M70]Work as used in this Agreement shall mean all labor necessary to complete the construction, replacement, repair and environmental remediation work on the Project required by this Agreement or the Construction Contract, and all the materials and equipment incorporated or to be incorporated into the Project during the course of such construction, replacement and repair work.



APPENDICES TO LOAN AGREEMENT

APPENDIX 1	Applicable Law

APPENDIX 2	Insurance Requirements and Release and Indemnity Provisions for the Approved Construction Contract and the Other Construction and Supply Contracts

APPENDIX 3	Construction Contract Requirements, including bidding procedures if applicable

APPENDIX 4	Survey Requirements

APPENDIX 5	Monitoring Forms including Compliance Forms for Complying with Section 3 of the Housing and Urban Development Act of 1968 (12 U.S.C. Sec. 1701u)

APPENDIX 6	Lobbying Certificate (to be delivered on or before the execution of this Agreement)

APPENDIX 7	“Debarment Form”-- Certification regarding Debarment, Suspension, and Other Responsibility Matters (to be delivered on or before the execution of this Agreement)

APPENDIX 8	Reserved

APPENDIX 9	City’s MWSBE Requirements

APPENDIX 10	Property Condition Assessment requirements (if any)

APPENDIX 11	Multifamily Relocation Requirements, including related forms

APPENDIX 12	Reserved

APPENDIX 13	GLO Lien Waiver Form

APPENDIX 14	Minimum Property Standards

APPENDIX 15	Work Force Protection Measures
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EXHIBITS TO LOAN AGREEMENT

EXHIBIT A		Legal Description of the “Land”

EXHIBIT B		Commitments for “Other Financings”

EXHIBIT C		Preliminary Construction Budget

EXHIBIT D		Scope of Work

EXHIBIT E		Construction Schedule.


ATTACHMENTS TO LOAN AGREEMENT

A.	City’s Restrictive Covenants

B.	Borrowers’ Note

C.	Borrower’s Deed of Trust

D.	Financing Statements

E.	Reserved

F.	Reserved

G.	Construction Completion Guaranty

H.	Declaration of Subordination

I.	Intercreditor Agreement

J.	Assignment of Construction Project Management Agreement (if required under Agreement)

K.	Assignment of Property Management Agreement

L.	Assignment of Architect’s Contract, Plans and Specifications, and Consent

M.	Assignment of Construction Contract

N.	Environmental Indemnity Agreement

O.	Form of the Performance Bond, Maintenance Bond, and Payment Bond

P.	Reserved








ATTACHMENT C

TO LOAN AGREEMENT



DEED OF TRUST, SECURITY AGREEMENT 

AND FINANCING STATEMENT
When recorded, return to:

THE CITY OF HOUSTON

P. O. Box 1562

Houston, TX 77251-1562

Attention: Director, Housing and Community Development Department





NOTICE OF CONFIDENTIALITY RIGHTS:  IF YOU ARE A NATURAL PERSON, YOU MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS:  YOUR SOCIAL SECURITY NUMBER OR YOUR DRIVER'S LICENSE NUMBER.

DEED OF TRUST, SECURITY AGREEMENT AND FINANCING STATEMENT

From

HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 

as Grantor



to

TOM MCCASLAND, 
as Trustee

for the benefit of

CITY OF HOUSTON

as Beneficiary


 DEED OF TRUST, SECURITY AGREEMENT

AND FINANCING STATEMENT

 



THE STATE OF TEXAS	§



COUNTY OF HARRIS 		§



That in consideration of certain indebtedness hereinafter described, justly owing by , HERITAGE SENIOR RESIDENCES, LP, a Texas limited partnership (“Grantor”), to THE CITY OF HOUSTON (“Beneficiary”) and in consideration of the sum of Ten and No/100 Dollars ($10.00) and other valuable consideration paid to the Grantor, the receipt and sufficiency of which are hereby acknowledged, Grantor has GRANTED, ASSIGNED, TRANSFERRED and CONVEYED, and does hereby GRANT, ASSIGN, TRANSFER and CONVEY unto TOM MCCASLAND, as trustee (“Trustee”), all of the following described property is collectively referred to herein as the “Property”:



A.	All of Grantor’s right, title and interest, whether now or hereafter arising, in and to the real property situated in Harris County, Texas, described in EXHIBIT A hereto, together with all right, title and interest now and/or hereafter owned by Grantor, its successors and assigns, in the whole or any part of the above described real property and/or any street or road adjacent and/or contiguous to the above described real property (“Land”).  



B.	All of Grantor’s right, title and interest, whether now or hereafter arising, in and to all buildings and other improvements now or hereafter placed on the Land, as well as all appurtenances, betterments and additions thereto (“Improvements”); all and singular the rights, privileges, hereditaments and appurtenances in anywise incident or appurtenant to the Land and Improvements; and the rents, revenue, profits and income from the Land and Improvements.



C.	All of Grantor’s right, title and interest, whether now or hereafter arising, in and to any and all plumbing, electrical, heating, cooling and other equipment and all building materials and other goods of every type, kind and character that are now or hereafter situated upon the Land and which (i) are intended to be incorporated into the Improvements or (ii) are now, or hereafter become, fixtures attached to the Land or the Improvements; any and all other goods of every type, kind and character, including without limitation, all appliances, furniture, fixtures, inventory and equipment now owned or hereafter acquired by Grantor that are now or hereafter situated upon the Land (whether or not situated within or attached to the Improvements) and that facilitate the use and occupancy of the Improvements for the purpose for which they were or are to be constructed; all plans and specifications for the Improvements, all rights of Grantor under all existing and future leases, construction, maintenance and other contracts covering or relating to the Land or the Improvements, all tenants deposits made pursuant to or in connection with such leases, all rights of ingress and egress, easements, water and wastewater rights, and to the extent assignable, all licenses, permits, franchises, certificates, accounts, instruments, chattel paper, documents, agreements, contracts, including without limitation any agreements with the United States Department of Housing and Urban Development (to the extent assignable), and general intangibles, and all rights of Grantor in and to any development rights relating to the Land or the Improvements  (including, without limitation, trade names and symbols used in connection therewith and any deposits with utility companies) and all other rights and privileges obtained in connection with, relating to or associated with the Land or the Improvements (collectively, the “Personalty”) and all proceeds of the Personalty.



D.	To the extent the assignment thereof is enforceable under applicable law, all of Grantor’s right, title and interest, whether now or hereafter arising, in and to any tax refunds, including interest thereon, tax rebates, ad valorem tax credits, and tax abatements, and the right to receive the same, which may be payable or available with respect to the Property but excluding any Housing Tax Credits available pursuant to Section 42 of the Internal Revenue Code, as amended.	



E.	All of Grantor’s right, title and interest in the proceeds (including conversion to cash or liquidation claims) of (A) insurance relating to the Property and (B) all awards made for the taking by eminent domain (or by any proceeding or purchase in lieu thereof) of the Property, including awards resulting from a change of any streets (whether as to grade, access, or otherwise) and for severance damages.



F.	All of Grantor's right, title and interest, if any, in and to all substances in, on, or under the Land which are now, or may become in the future, intrinsically valuable, that is, valuable in themselves, and which now or may be in the future enjoyed through extraction or removal from the property, including without limitation, oil, gas, and all other hydrocarbons, coal, lignite, carbon dioxide and all other nonhydrocarbon gases, uranium and all other radioactive substances, and gold, silver, copper, iron and all other metallic substances or ores (collectively, "Minerals").



G.	All funds of Grantor that may be deposited with Beneficiary at any time and from time to time for any purpose, which funds shall be deemed to be part of the Personalty for purposes hereof.  In the event of a conflict between the terms and conditions of this instrument and the instrument under which Beneficiary holds any funds of Grantor, the terms and conditions of the latter instrument shall prevail.



TO HAVE AND TO HOLD the Property unto the Trustee and the assigns of the Trustee, and Grantor does hereby bind Grantor and the successors and assigns of Grantor, to WARRANT AND FOREVER DEFEND all and singular the Property and title thereto unto the Trustee and unto the assigns of the Trustee, against every person or party whomsoever claiming or to claim the same, or any part thereof, subject, however, to the permitted encumbrances set forth on EXHIBIT B attached hereto (the “Permitted Encumbrances”) and the liens securing the Senior Note (as described below).



I.



SECURITY FOR PERFORMANCE OF OBLIGATIONS



This conveyance is made in trust, however, to secure the performance of all covenants and agreements contained in this Deed of Trust, Security Agreement and Financing Statement (“Deed of Trust”) and that one certain Loan Agreement (the “Loan Agreement”) executed or to be executed between Grantor and Beneficiary relating to the Property) and the full and prompt payment when due (by lapse of time or otherwise), of the following indebtedness (the “Indebtedness”):



A.	Loan.  All sums, including principal, interest and attorneys' fees, called for in that certain promissory note (the "Note") executed by Grantor payable to the order of Beneficiary, in the principal amount of  ELEVEN MILLION SEVEN HUNDRED THOUSAND AND NO/100 DOLLARS ($11,700,000.00), which Note evidences that certain loan from Beneficiary to Grantor of the amount set forth in the Note (the "Loan"), and which Note bears interest at the rates therein stated and provides for acceleration of maturity should a Default (as defined in the Loan Agreement) occur.

	

B.	Other Sums.  All other sums owing by Grantor to Beneficiary or other holder(s) of any part of the Indebtedness or becoming due under the Loan Agreement and the Loan Documents.  (This Deed of Trust and all other instruments now or hereafter evidencing, governing or securing any part of the Indebtedness are hereinafter collectively referred to as the “Loan Documents”).



C.	Other Obligations.  This Deed of Trust also secures Grantor’s performance under certain Restrictive Covenants with respect to the Property executed by Grantor in connection with the Loan Agreement.




II.



PAYMENT OF THE INDEBTEDNESS;

DEFAULT; ENFORCEMENT OF TRUST

 

A.	Payments.  If the indebtedness is fully paid and if all of Grantor’s covenants and agreements herein and in the Loan Agreement and the other Loan Documents are fully kept and performed, and if no Default then exists, then this conveyance shall thereupon become of no further force and effect and shall be released by Beneficiary or other holder(s) of the Indebtedness upon the written request and at the expense of Grantor provided, however, this Deed of Trust will remain in place and outstanding until the expiration of the Proceeds Sharing Period which expires upon the expiration date of the Affordability Period under the Loan Agreement (as same may be extended).





B.	Enforcement.  But if any Default (as defined in the Loan Agreement) exists, the whole of the Indebtedness shall at the option of Beneficiary, without notice to Grantor or any other person, which notice is hereby waived, become immediately due and payable and thereupon, or at any time thereafter that the Indebtedness or any part thereof remains unpaid, it shall be the duty of the Trustee, or the Substitute Trustee, as hereinafter defined, at the request of Beneficiary, or the holder(s) of the Indebtedness, which request shall be presumed, to enforce this Trust and to sell as an entirety, or in parcels, by one sale or by several sales, held at one time or at different times, as the Trustee acting may elect (all rights to a marshaling of Grantor’s assets, including Property, or to a sale in inverse order of alienation, being hereby expressly waived by Grantor), the Property in the county in which the Property, or a part of the Property to be sold, is situated (the “County”) at such area at the courthouse designated by the Commissioner’s Court of the County as the area where sales are to take place, or if no area is designated, at the door of the County Courthouse, each sale to be made on the first Tuesday of a calendar month between the hours of 10:00 A.M. and 4:00 P.M. to the highest bidder for cash at public auction, after both posting or causing to be posted written or printed notice of the time (including the earliest time at which the sale will occur), place, and term of sale at the door of the Courthouse of the County and filing or causing to be filed a copy of the notice in the Office of the County Clerk of the County, for at least twenty-one (21) days preceding the day of sale, and to execute and to deliver to the purchaser(s) at each such sale proper conveyance(s) of the property interest sold, with general warranty of title binding upon Grantor and the successors and assigns of Grantor; or Beneficiary or other holder(s) of the Indebtedness may foreclose or cause to be foreclosed the Lien of this Deed of Trust, in whole or in part, through judicial foreclosure or in any manner as may at any time be authorized under the statutes of the State of Texas.  In addition, the holder(s) of the Indebtedness to which the power is related shall, at least twenty-one (21) days preceding the date of sale, serve written notice of the proposed sale by certified mail on each person obligated to pay the Indebtedness according to the records of the holder(s).  Service of the notice shall be completed upon deposit of the notice, enclosed in a postpaid wrapper, properly addressed to each debtor at the most recent address as shown by the records of the holder(s) of the Indebtedness, in a post office or official depository under the care and custody of the United States Postal Service.  The Affidavit of any person having knowledge of the facts to the effect that service was completed shall be prima facie evidence of the fact of service.  No notice of the sale or sales other than that herein provided for need be given to Grantor or any other person or party, and any other notice is hereby waived. Beneficiary or other holder(s) of the Indebtedness shall have the right to become the purchaser at any sale to the same extent as any other party, being the highest bidder, and in lieu of paying cash may credit the amount of the bid upon the Indebtedness up to the full amount of the Indebtedness then unpaid.

         

C.	Proceeds.  The Trustee acting shall apply the proceeds arising from each sale, first, to pay all reasonable expenses of the sale actually incurred, second, to reimburse Beneficiary for any  expenses incurred by Beneficiary in protecting, administering or operating the Property after the occurrence of the applicable Default and prior to the foreclosure sale and third, to the payment of the Indebtedness (including all principal, interest and attorneys’ fees owing as part of the Indebtedness).  The proceeds of each sale paid to Beneficiary may be applied by Beneficiary on the Indebtedness in any order and manner as Beneficiary may elect.  Any surplus funds from the foreclosure sale or sales hereunder shall be paid to Grantor or the person(s) lawfully entitled thereto.







III.



UNMATURED INDEBTEDNESS



If any Default exists, Beneficiary or other holder(s) thereof shall, in addition to any remedies available to Beneficiary at law or in equity, have the option to proceed with foreclosure in satisfaction of such item or items, either through the courts or by directing the Trustee, or the Substitute Trustee, as hereinafter provided for, to proceed as if under a foreclosure, conducting the sale as herein provided and without declaring the whole debt due, and if a sale is made because of such Default, the sale may be made subject to the unmatured part of the Indebtedness, but as to the unmatured part of the Indebtedness, this Deed of Trust shall remain in full force and effect just as though no sale had been made under the provisions of this paragraph.  Several sales may be made hereunder without exhausting the right of sale for any unmatured part of the Indebtedness, it being the purpose hereof to provide for a foreclosure and sale of the Property, in whole or in part, for any matured portion of the Indebtedness without exhausting the power of foreclosure and the power to sell the Property, in whole or in part, for any other part of the Indebtedness subsequently maturing.



IV.



SUBSTITUTE TRUSTEE



In case of the resignation of the Trustee, or the inability (through death or otherwise), refusal or failure of the Trustee to act, or at the option of Beneficiary or the holder(s) of the Indebtedness for any other reason (which reason need not be stated), a substitute trustee (“Substitute Trustee”) may be named, constituted and appointed by Beneficiary or the holder(s) of the Indebtedness, without other formality than an appointment and designation in writing; the appointment and designation shall be full evidence of the right and authority to make the same and of all facts therein recited; and this conveyance shall vest in the Substitute Trustee the title, power and duties herein conferred on the Trustee originally named herein and the conveyance of the Substitute Trustee to the purchaser(s) at any sale shall be equally valid and effective.  The right to appoint a Substitute Trustee shall exist as often and whenever from any of said causes, the Trustee, original or Substitute, resigns, or cannot, will not, or does not act, or Beneficiary or the holder(s) of a majority of the Indebtedness desire to appoint a new Trustee.  No bond shall ever be required of the Trustee, original or Substitute.  The recitals in any conveyance made by the Trustee, original or Substitute, shall be accepted and construed in court and elsewhere as prima facie evidence and proof of the facts recited and no other proof shall be required as to the request by Beneficiary or the holder(s) of a majority of the Indebtedness to the Trustee to enforce this Trust, or as to the notice of or holding of the sale, or as to any particulars thereof, or as to the resignation of the Trustee, original or Substitute, or as to the inability, refusal or failure of the Trustee, original or Substitute, to act or as to the election of Beneficiary or the holder(s) of a majority of the Indebtedness to appoint a new Trustee, or as to appointment of a Substitute Trustee, and all prerequisites of the sale shall be presumed to have been performed; and each sale made under the powers herein granted shall be a perpetual bar against Grantor and the successors and assigns of Grantor.





V.



REPRESENTATIONS, WARRANTIES, COVENANTS AND AGREEMENTS OF GRANTOR



For the purpose of better securing to Beneficiary the payment of the Indebtedness, Grantor represents, warrants and covenants to Beneficiary as follows:



A.	Title, Authority, and Performance under Leases.   At the time of the execution and delivery of this Deed of Trust, Grantor is the sole and lawful owner of the Land in fee simple, and Grantor has the authority to execute this Deed of Trust.  The Property is free from all encumbrances and charges whatsoever except for the liens securing the Senior Note and the Permitted Encumbrances. No assignments or pledges are currently in effect with respect to any leases of or rentals or income from the Property except for assignments and/or pledges to Beneficiary and those expressly stated in EXHIBIT B and those securing the Senior Note, and until the Indebtedness is fully paid, at which time this Deed of Trust will be released . Grantor shall not make any additional assignment or pledge thereof without Beneficiary’s prior written consent.



B.	Tax and Insurance Escrow. Unless Grantor is already required to maintain an escrow account with the Senior Lender upon written request by Beneficiary, Grantor agrees to deposit with Beneficiary on a monthly basis, or at other intervals as specified, a sum that shall be sufficient to pay taxes, assessments, charges, and insurance premiums as they become due, all as reasonably estimated by Beneficiary, which sum shall be held by Beneficiary (or by a banking institution selected by Beneficiary whose funds are insured by a federal agency or instrumentality) in trust to pay taxes, assessments, charges and premiums, but which shall not bear interest and may be commingled with other funds.  If at any time the funds so held by (or on behalf of) Beneficiary are insufficient to pay any tax, assessment, charge or insurance premium, Grantor shall, upon receipt of notice, deposit with Beneficiary (or such banking institution), all additional funds as are necessary to remove the deficiency.  If the Indebtedness is for any reason declared immediately due and payable, funds held by (or on behalf of) Beneficiary for payment of taxes, assessments, charges or premiums as herein provided may, at Beneficiary’s election, be applied on the Indebtedness in any manner as Beneficiary so elects.  In the event that Grantor is escrowing with Senior Lender (as defined below) a sum for payment of taxes, assessments, charges and insurance premiums and such amount is sufficient to fully discharge such taxes, assessments, charges and insurance premiums, Beneficiary agrees not to require an additional escrow deposit under this paragraph.  In the event that Beneficiary does not require the escrow deposits described in the paragraph, Grantor shall provide Beneficiary with written evidence that (i) all applicable taxes and assessments have been paid at least thirty (30) days prior to delinquency and (ii) all insurance premiums have been paid thirty (30) days before the renewal date of the applicable policies. Grantor shall duly pay and discharge, or cause to be paid and discharged, all taxes, assessments, charges, and insurance premiums before they become past due.



C.	Insurance.  Grantor shall, prior to or concurrently with the execution of this Deed of Trust, deliver to Beneficiary all of the following insurance policies together with evidence of such other insurance coverage as required pursuant to the Loan Agreement, accompanied by paid premium receipts evidencing payment in full of the required premiums for at least the first full year of coverage:



(i)	fire insurance with extended coverage and standard Beneficiary and replacement cost endorsement for the full insurable value of the insurable portion of the Property, but in no event for an amount less than the amount of the Note (90% shall be acceptable co-insurance rates for fire insurance); and



(ii)	public liability insurance in the amount of $1,000,000.00 per occurrence and $2,000,000.00 in the aggregate for a twelve (12) month policy period.  Each renewal policy shall be delivered to Beneficiary not less than thirty (30) days before the termination of the prior policy and with each policy there shall be delivered to Beneficiary a receipt showing payment of the premium therefor.



Upon request, Grantor shall also carry additional insurance or additional reasonable amounts of insurance covering Grantor or the Property as Beneficiary shall reasonably require, insuring against such other insurable hazards which at the time are commonly insured against for property similar to the Property located in the region where the Property is located.  



If the Property or any part thereof has been or at any time during the term of this Deed of Trust or any extension or renewal thereof is designated as a flood-prone or flood-risk area pursuant to the Flood Disaster Protection Act of 1973 or the National Flood Insurance Reform Act of 1994, as each have been or may be amended, or any successor law, Grantor shall obtain flood insurance in such total amounts as Beneficiary may from time to time require and shall otherwise comply with the requirements of the National Flood Insurance Program as set forth in the Flood Disaster Protection Act of 1973 or the National Flood Insurance Reform Act of 1994, or any successor law.  



All insurance required under this Deed of Trust and the Loan Agreement shall be fully paid for, non-assessable, and such policies shall contain such provisions, endorsements, and expiration dates as Beneficiary shall reasonably require.  Such policies shall be issued by insurance companies authorized and licensed to transact business in the State of Texas with ratings acceptable to Beneficiary in its sole and absolute discretion and shall name Beneficiary as an additional insured.  



D.	Operations.  Grantor will abstain from and not permit the commission of waste in or about the Property, will maintain the Property in good operating condition and repair at all times, ordinary wear and tear and insured casualty excepted, will not remove or demolish the buildings or other improvements now or hereafter constituting a part of the Property, or alter the design or structural character of any buildings or improvements unless Beneficiary shall first consent thereto in writing, which consent shall be granted or denied in Beneficiary's reasonable discretion, and will comply with all laws, ordinances, regulations, covenants, conditions and restrictions affecting the Property or the use thereof, which consent shall not be unreasonably withheld, delayed or conditioned.   Grantor will not seek or acquiesce in a zoning reclassification of all or any portion of the Property or grant or consent to any easement, dedication, plat, or restriction (or allow any easement to become enforceable by prescription), or any amendment or modification thereof, covering all or any portion of the Property, without Beneficiary's prior written consent.  Grantor will not, without the prior written consent of Beneficiary, permit any drilling or exploration for or extraction, removal, or production of, any Minerals from the surface or subsurface of the Land regardless of the depth thereof or the method of mining or extraction thereof.



E.	Obligations Under Other Loan Documents.  Grantor hereby agrees to comply with and perform all of its obligations under the other Loan Documents and agrees to be bound by the representations, warranties and covenants made by Grantor contained in the Loan Documents. All of representations, warranties and covenants contained in the other Loan Documents are hereby fully incorporated herein.  



F.	Casualty and Condemnation Proceeds.   Subject to the terms of the Loan Agreement and the Intercreditor Agreement (as defined below), in the event of any fire or other casualty to the Property or eminent domain proceedings resulting in condemnation of the Property or any part thereof, Grantor shall have the right to rebuild the Property, and to use all available insurance or condemnation proceeds therefor, provided that (a) such proceeds are sufficient to keep the Indebtedness in balance and rebuild the affected portion of the Property in a manner that provides adequate security to Beneficiary for repayment of the Indebtedness or if such proceeds are insufficient then Grantor shall have funded any  deficiency, (b) Beneficiary shall have the right to approve plans and specifications for any major rebuilding and the right to approve disbursements of insurance or condemnation proceeds for rebuilding under a construction escrow or similar arrangement, and (c) no Default then exists under the Loan Documents that will not be cured by rebuilding the affected portion of the Property.  If the casualty or condemnation affects only part of the Property and total rebuilding is infeasible, then proceeds may be used for partial rebuilding and partial repayment of the Indebtedness in a manner that provides adequate security to Beneficiary for repayment of the remaining balance of the Indebtedness.		



G.	Failure to Pay.  All taxes and any assessments that are due and payable affecting the Property shall be paid and discharged in full prior to execution and delivery of this Deed of Trust, or as they subsequently become due and payable and prior to delinquency.  If Grantor fails to pay any tax, assessment, charge or insurance premium affecting the Property in accordance with the terms of this Deed of Trust, Beneficiary may, at its option, pay the same, or if Grantor fails to perform any of Grantor’s covenants or agreements set forth in this Deed of Trust in accordance with the terms hereof, Beneficiary may, at its option, correct or cause to be corrected the same and pay any sums in connection therewith as Beneficiary shall determine to be necessary or advisable, and all taxes, assessments, charges, insurance premiums and sums paid by Beneficiary in connection with such matters (collectively, whether one or more, an "Assessment") shall be immediately repayable by Grantor to Beneficiary, together with interest on each amount at the default rate provided in the Note from the date the sum is paid by Beneficiary, until the same is refunded to Beneficiary and all such amounts and interest thereon, shall be secured hereby as part of the Indebtedness. Notwithstanding the foregoing, Grantor shall have the right to object and protest to ad valorem taxes on the Property in good faith and with due diligence provided that (i) no Default exists under this Deed of Trust or any of the other Loan Documents, (ii) Grantor gives Beneficiary prior written notice of its intent to contest an Assessment; (iii) Grantor demonstrates to Beneficiary’s reasonable satisfaction that (A) the Property will not be sold to satisfy the Assessment prior to the final determination of the legal proceedings, (B) Grantor has taken such actions as are required or permitted to accomplish a stay of any such sale, and (C) Grantor has either (1) furnished a bond or surety (satisfactory to Beneficiary in form and amount) sufficient to prevent a sale of the Property or (2) at Beneficiary’s option, deposited one hundred fifty percent (150%) of the full amount necessary to pay any unpaid portion of any Assessment with Beneficiary; and (iv) such proceeding shall be permitted under any other instrument to which Grantor or the Property is subject (whether superior or inferior to this Instrument).



H.	Title Litigation.  Subject to title insurance coverage, in case of any litigation involving the title to any part of the Property, or the validity of this Deed of Trust, Beneficiary may be represented in the litigation through attorneys of its own selection and Grantor shall, upon demand, promptly reimburse Beneficiary for all court costs and reasonable attorneys’ fees incurred by Beneficiary in defending and/or protecting its rights in any litigation.



I.	Default.  Subject to applicable notice provisions and the other terms of this Deed of Trust and the other Loan Documents, if a Default (as defined in the Loan Agreement) occurs, the whole of the Indebtedness, at the option of Beneficiary, shall become immediately due and payable, without further notice or demand.



J.	Tenancy at Sufferance.  Following any sale of the Property, or any part thereof, under the provisions of this Deed of Trust, and to the extent permissible under applicable law, Grantor shall be obligated to immediately vacate the premises and prior to such vacation shall be a tenant at sufferance of the purchaser of the Property sold and shall be subject to eviction in an action of forcible detainer; provided, the provisions of this Subparagraph J shall be subject to any agreements made in writing by Beneficiary with reference to any existing and/or future leases; provided, further, to the extent permitted under applicable law, the purchaser at any foreclosure sale shall have the option to affirm any then existing leases or tenancies or otherwise to succeed to the rights of Grantor thereunder.



K.	Subrogation.  To the extent that any of the Indebtedness represents funds utilized to satisfy any outstanding Indebtedness or obligations secured by liens, rights, or claims against the Property or any part thereof, Beneficiary shall be subrogated to any and all liens, rights, superior titles and equities owned or claimed by the holder of any outstanding indebtedness or obligation so satisfied, however remote, regardless of whether the liens, rights, superior titles and equities are assigned to Beneficiary or released by the holder(s) thereof.



L.	Homestead Disclaimer.  Grantor represents and covenants that the Property forms no part of any property owned, used, or claimed by Grantor as a business or residential homestead, or as exempt from forced sale under the laws of the State of Texas and disclaims and renounces all and every such claim thereto.



M.	Additional Transfers and Encumbrances.  Beneficiary shall have the right to declare the Indebtedness secured hereby immediately due and payable in the event the Grantor sells, transfers, assigns, or conveys its interest, whether voluntarily or involuntarily, in the Property, or any part thereof, without the prior written consent of Beneficiary, such consent not to be unreasonably withheld, delayed or conditioned or in the event any junior or subordinate mortgage, lien, deed of trust, or other encumbrance is placed upon the Property without the prior written consent of Beneficiary, provided the foregoing shall not prohibit the removal of worn or obsolete Personalty that is replaced with new items of the same or similar quality.  If Beneficiary consents to the sale, transfer, assignment, or conveyance of Grantor’s interest in the Property, or any part thereof, and waives in writing its right to accelerate the Indebtedness secured hereby as provided in this Subparagraph M, Beneficiary may require that the transferee assume all the obligations of Grantor under this Deed of Trust, the Loan Agreement and the Note in a form reasonably acceptable to Beneficiary and its legal counsel.  For purposes of this Subparagraph M, "transfer" of the Property includes any direct or indirect transfer of any beneficial ownership in Grantor (except as allowed by the Loan Agreement) or the general partner or managing member of Grantor except to the extent that such transfer is permitted under the Loan Agreement after satisfaction of all requirements for such transfer including the consent of the Beneficiary, if required for such transfer.





Notwithstanding anything to the contrary contained in this Deed of Trust or the other Loan Documents, the removal and/or replacement of Grantor’s general partner for cause in accordance with Grantor’s partnership agreement shall not require the consent of the Beneficiary or the Trustee, shall not constitute a default or Default under this Deed of Trust or the Loan Documents or accelerate or give the Beneficiary the right to accelerate the maturity of the Loan.  The consent of the Beneficiary shall be required for the appointment of a new general partner, but if the Grantor’s Tax Credit Investor (as defined in the Loan Agreement) exercises its right to remove the Grantor’s general partner for cause, Beneficiary will not unreasonably withhold its consent to the substitute general partner; provided however, the consent of neither the Trustee nor the Beneficiary shall be required if the substitute general partner is an affiliate of such limited partner.  The substitute general partner shall assume all of the rights and obligations of the removed general partner of Grantor hereunder.



N.	No Reliance on Beneficiary.  Grantor is experienced in the ownership and operation of properties similar to the Property, and Beneficiary is relying solely upon Grantor's expertise and business plan in connection with the construction of the Improvements and ownership and operation of the Property.  Grantor is not relying on Beneficiary's expertise or business acumen in connection with the Property or in connection with the construction of the Improvements.



O.	No Litigation.  Except as disclosed in writing to Beneficiary, there are no (i) actions, suits, or proceedings, at law or in equity, before any Governmental Authority (as defined in the Loan Agreement) or arbitrator pending or threatened against or affecting Grantor, any guarantor, or involving the Property, (ii) outstanding or unpaid judgments against the Grantor or the Property, or (iii) defaults by Grantor with respect to any order, writ, injunction, decree, or demand of any Governmental Authority or arbitrator.



P.	Payment for Labor and Materials.  Grantor will timely pay all bills for labor, materials, and specifically fabricated materials incurred in connection with the Property (which shall be deemed an Assessment on the Property) and never permit to exist in respect of the Property or any part thereof any unbonded lien or security interest, even though inferior to the liens and security interests hereof, for any such bill, and in any event never permit to be created or exist in respect of the Property or any part thereof any other or additional lien or security interest on a parity with, superior, or inferior to any of the liens or security interests hereof, except for the Permitted Encumbrances and the liens securing the Senior Note.  In the event that Grantor becomes aware that such lien has been recorded against the Property, Grantor shall have such lien released within thirty (30) days.  If Grantor fails to pay or bond around any bills for labor, materials, and specifically fabricated materials incurred in connection with the Property, Beneficiary shall have the rights set forth in Section V.G for Grantor’s failure to pay any Assessment , as well as the other rights and remedies provided under this Deed of Trust. .

 

Q.	Tax on Deed of Trust.  At any time any law shall be enacted imposing or authorizing the imposition of any tax upon this Deed of Trust, or upon any rights, titles, liens, or security interests created hereby, or upon the Indebtedness or any part thereof, Grantor will pay when due all such taxes, provided that if such law as enacted makes it unlawful for Grantor to pay such tax, Grantor shall not pay nor be obligated to pay such tax. Nevertheless, if a law is enacted making it unlawful for Grantor to pay such taxes, then Grantor must prepay the Indebtedness in full within sixty (60) days after demand therefor by Beneficiary.



R.	ERISA.  If and to the extent that Grantor is obligated under any plan governed by or subject to the Employee Retirement Income Security Act, as amended ("ERISA"), Grantor shall fully discharge and satisfy all of its obligations and funding requirements under such plan, ERISA and the Internal Revenue Code, as amended ("IRC").  Furthermore, Grantor shall comply in all material respects with any and all applicable provisions of ERISA and the IRC and will not incur or permit to exist any unfunded liabilities to the Pension Benefit Guaranty Corporation or to such plan under ERISA or the IRC.



S.	Disclosures.  If at any time Grantor shall become aware of the existence or occurrence of any financial or economic conditions or natural disasters which are likely to have a material adverse effect on the Property or Grantor's financial condition, Grantor shall promptly notify Beneficiary of the existence or occurrence thereof and of Grantor's opinion as to what effect such may have on the Property or Grantor. Grantor shall also give prompt notice to Beneficiary of (i) the serious illness or death of any principal or key employee of Grantor, (ii) any litigation or dispute, threatened or pending against or affecting Grantor, the Property or any guarantor which could have a material adverse effect on the Property or the financial condition or business of any of the aforementioned parties, (iii) any Default, (iv) any default by Grantor  or any acceleration of any indebtedness owed by Grantor under any contract to which Grantor is a party,  and (v) any  change in the character of Grantor's  business as it existed on the date hereof.



VI.



CAPTIONS



The captions contained in this Deed of Trust are for convenience only and shall not be taken into account in determining the meaning of any provision of this Deed of Trust.



VII.



ASSIGNMENT OF LEASES



As further security for the payment of the Indebtedness, and subject to the rights of senior lienholders, Grantor hereby assigns to Beneficiary, its successors and assigns, all leases, whether now in existence or hereafter created, covering all or any portion of the Property together with all rents to become due under each such lease, subject, however, to any prior assignment in connection with senior indebtedness.  For so long as no Default exists, Grantor may collect the rents, but not more than one (1) month in advance, in the ordinary course of business, unless otherwise provided by the express terms of the leases and approved by Beneficiary.  In the event of any Default and at any and all times during the continuance thereof, in addition to all other rights and remedies of Beneficiary, Beneficiary shall have the exclusive right and power (but not the obligation) to enter upon and take possession of the Property or any part thereof, to rent or re-rent the same, either in the name of Beneficiary or Grantor, to receive all rents, revenues, profits, or other income from the Property and to apply all amounts received first, to the costs and expenses incurred by Beneficiary in protecting and operating the Property and next, to the payment of the Indebtedness in any manner and in any order of priority as Beneficiary shall determine.  This action by Beneficiary shall not operate as a waiver of the Default, or as an affirmance of any lease or of the rights of any tenant of title to that part of the Property covered by the lease or held by the tenant, should the Property, or any part thereof, be acquired by Beneficiary or other purchaser at a foreclosure sale.  The right of Beneficiary to receive all rents, revenues, profits, or other income from the Property during the continuance of any Default shall be applicable whether Beneficiary has entered upon or taken possession of the Property, or has otherwise attempted to exercise its rights hereunder and if any rents, revenues, profits, or other income are paid to or received by Grantor, Grantor shall immediately pay the same to Beneficiary, without the necessity of any request or demand therefor.  Grantor agrees at any time and from time to time until the indebtedness is paid in full to execute and to deliver any additional assignments of leases and/or rents, security agreements and other instruments as Beneficiary shall from time to time reasonably require.  The substance, form, execution and delivery of additional assignments of leases and/or rents, security agreements and other instruments shall be reasonably satisfactory to Beneficiary.













VIII.



PERSONALTY



This Deed of Trust covers and includes, without limitation, Grantor’s interest in the Personalty hereinabove described.

IX.



USE OF PERSONALTY



Grantor represents that all Personalty is property for business use and is not consumer goods.  Grantor further covenants that there are and shall be no conditional sales contracts that cover any of the Personalty.



X.



SECURITY INTEREST IN PERSONALTY



Without limiting any of the provisions of this instrument, Grantor, as referred to in this paragraph as “Debtor,” expressly does the following:



A.	Grant.  Debtor hereby grants unto Beneficiary and its successors and assigns, described herein as Secured Party, and referred to in this paragraph as “Secured Party”, a security interest in Debtor’s interest in the Personalty (subject to the Permitted Encumbrances and the security interests and rights granted to Senior Lender).



B.	UCC Remedies.  Debtor agrees, in addition to any other remedies granted in this instrument to Secured Party or the Trustee, that Secured Party may, during the existence of any Default, proceed under Chapter 9 of the Texas Uniform Commercial Code (the “UCC”) as to all or any part of the Personalty and shall have and may exercise with respect to the Personalty all the rights, remedies and powers of a Secured Party under the UCC, including, without limitation, the right and power to sell at public or private sale or sales, or otherwise to dispose of, to lease, or to utilize the Personalty and any part or parts thereof, in any manner authorized or permitted under the UCC after default by a debtor and to apply the proceeds thereof toward payment of any  costs, expenses and attorneys’ fees and legal expenses thereby incurred by Secured Party and toward the payment of Debtor’s obligations, including the Note and all other Indebtedness described in this instrument in any order or manner as Secured Party may elect.  Among the rights of Secured Party during the existence of a Default, and without limitation, Secured Party shall have the right to take possession of the Personalty and to enter upon any premises where same may be situated for this purpose without being deemed guilty of trespass and without liability for damages thereby occasioned and to take any action deemed necessary or appropriate or desirable by Secured Party, at its option and in its discretion, to repair, refurbish or otherwise prepare the Personalty for sale, lease, or other use or disposition as herein authorized.  Debtor agrees that if any notice of sale required under the UCC is mailed, postage prepaid, to Debtor at the address shown herein at least ten (10) days before the time of the sale or disposition, the notice shall be deemed reasonable and shall fully satisfy any requirement for giving of the notice.



If a Default exists, and to the extent it may lawfully do so and without limiting any rights and/or privileges herein granted to Secured Party, Debtor agrees that Secured Party and/or the above Trustee and any Substitute Trustee, may dispose of any or all of the Personalty at the same time and place and after giving the same notice provided for in this Deed of Trust in connection with a nonjudicial foreclosure sale under the terms and conditions set forth in this Deed of Trust.  In this connection, Debtor agrees that the sale may be conducted by the Trustee or the Substitute Trustee; that the sale of the Land and Improvements described in this Deed of Trust and the Personalty or any part thereof, may be sold separately and/or together; and that if the Land and Improvements described herein and the Personalty or any part thereof, are sold together, the Secured Party will not be obligated to allocate the consideration received as between the Land and Improvements and the Personalty.



C.	Possession.  Debtor hereby grants to Secured Party the right, at its option upon a Default   to transfer at any time to itself or to its nominee the Personalty, or any part thereof and to receive the monies, income, proceeds or benefits attributable or accruing thereto and to hold the same as security for Debtor’s obligations or to apply it on the principal and interest or other amounts owing on any of Debtor’s obligations, whether or not then due, in any order or manner as Secured Party may elect.  All rights with respect to marshalling of assets of Debtor, including with respect to the Personalty, or to a sale in inverse order of alienation, are hereby waived.



D.	Authority.  Debtor hereby covenants, stipulates and agrees that all recitals in any instrument of assignment or any other instrument executed by Secured Party incident to the sale, transfer, assignment, lease or other disposition or utilization of the Personalty or any part thereof hereunder shall be prima facie evidence of the matters stated therein and all prerequisites of the sale or other action taken by Secured Party or of any fact, condition or thing incident thereto shall be rebuttably presumed to have been performed or to have occurred.



E.	Assembly and Expenses. Debtor hereby covenants and agrees that Secured Party, during  a Default, may require Debtor to assemble the Personalty and to make it available to Secured Party at a place to be designated by Secured Party that is reasonably convenient to both parties.  All expenses of retaking, holding, preparing for sale, lease, or other use or disposition, selling, leasing or otherwise using or disposing of the Personalty and the like that are incurred or paid by Secured Party as authorized or permitted hereunder, including also all attorneys’ fees, legal expenses and costs, shall be added to the Indebtedness and Debtor shall be liable therefor.



F.	Financing Statement.  A carbon, photographic, or other reproduction of this Deed of Trust may be filed as a Financing Statement under the UCC between Debtor and Secured Party whose addresses are set forth below.  Except for the security interest granted hereby in the Personalty, the security interests and rights in the Personalty granted to Senior Lender, the security interest granted to the Subordinate Lender or otherwise expressly stated in EXHIBIT B hereto, Debtor is owner and holder of the Personalty free of any adverse claim, security interest or encumbrance, and Debtor will defend the Personalty against all claims and demands of any person at any time claiming the same or any interest therein.  Debtor has not heretofore signed any financing statement and no financing statement signed by Debtor is now on file in any public office except those statements, true and correct copies of which have been delivered to the Secured Party or in connection with the Senior Note (as defined below).  So long as any amount remains unpaid on any Indebtedness described in this Deed of Trust, Debtor will not execute and there will not be filed in any public office any financing statement or statements affecting the Personalty other than financing statements in favor of the Senior Lender or Secured Party hereunder, unless the prior written specific consent and approval of Secured Party shall have first been obtained.  Debtor authorizes Secured Party to file, in jurisdiction where this authorization will be given effect, a financing statement signed only by Secured Party covering the Personalty and at the request of Secured Party, Debtor will join Secured Party in executing one or more financing statements, pursuant to the UCC in form satisfactory to Secured Party and will pay the cost of filing the same or filing or recording this instrument as a financing statement, in all public offices at any time and from time to time whenever filing or recording of any financing statement or of this instrument is deemed by Secured Party to be necessary or desirable.



XI.



ADDRESSES



The addresses of Grantor and Beneficiary, are as follows:



	Grantor:			Mr. Dan Wilson

					HERITAGE SENIOR RESIDENCES, L.P.

					161 NW 6th Street, Suite 1020 

				Miami, FL 33136









Beneficiary:		THE CITY OF HOUSTON

P. O. Box 1562

Houston, TX 77251-1562

Attention:	Director, Housing and Community Development								Department





Trustee:		THE CITY OF HOUSTON

P. O. Box 1562

Houston, TX 77251-1562

Attention:	Director, Housing and Community Development								Department



Each party shall have the right to designate from time to time another address within the continental United States for purposes of this Deed of Trust by written notice to the other party.  Notwithstanding the foregoing agreement to provide courtesy copies, such copies shall be a courtesy only and failure to provide such copies shall have no effect on the validity of a notice properly given to Grantor.



Notices under this Deed of Trust shall be effective in the case of utilization of the U.S. Mail Service, upon the earlier of (i) three days after deposit of such notice in the mail, return receipt requested or (ii) delivery.  Notices sent by overnight courier services shall be effective one day after deposit with such service.  All other notices shall be effective upon delivery.  Notwithstanding the foregoing, any foreclosure notices shall be effective upon deposit with the U.S. Mail Service.



XII.



RESTRICTIVE COVENANTS



Grantor has executed and filed of record or will execute and file of record a certain Restrictive Covenants dated of even date hereof (the “Restrictive Covenants”) covering the Property.  The Restrictive Covenants shall remain in full force and effect until expiration or termination in accordance with the provisions thereof and no invalidity, release or termination of this Deed of Trust shall operate to invalidate, release or terminate the Restrictive Covenants.  The Restrictive Covenants shall not be deemed a "Loan Document" as such term is used herein or in any of the other Loan Documents.





XIII.



ENVIRONMENTAL MATTERS



A.	Compliance with Laws.  Grantor hereby represents, warrants, covenants and agrees to and with Beneficiary that:



(i)	Grantor will not and will not permit any tenant or occupant of the Property to, generate, store, handle or otherwise deal with hazardous or toxic substances in, on, about or under the Property; and



(ii)	Grantor has not at any time engaged in or permitted, nor, to the best of Grantor’s knowledge after reasonable and prudent inquiry, which has consisted of the Phase I report previously delivered to Beneficiary, has any current or former tenant, occupant or owner of the Property, or any portion thereof, engaged in or permitted any generation, storage, handling, dumping, discharge, disposal, spillage or leakage of any hazardous or toxic substances, at, on, or about the Property, or any portion thereof, except as disclosed on the Phase I report previously delivered to Beneficiary.



Notwithstanding the foregoing, Grantor shall be permitted to have such chemicals, materials and supplies on the Property which are normally used in connection with the prudent operation, use, maintenance and ownership of a multi-family unit apartment complex and which are used in compliance with environmental laws.



B.	Indemnification.  GRANTOR HEREBY AGREES TO INDEMNIFY, PROTECT, DEFEND (WITH COUNSEL REASONABLY APPROVED BY BENEFICIARY) AND TO HOLD BENEFICIARY, ITS AGENTS, MEMBERS, OFFICERS, REPRESENTATIVES AND ITS EMPLOYEES FREE AND HARMLESS FROM AND AGAINST ANY AND ALL CLAIMS, ACTIONS, ADMINISTRATIVE PROCEEDINGS, JUDGMENTS, DAMAGES, PUNITIVE DAMAGES, PENALTIES, FINES, COSTS, LIABILITIES (INCLUDING SUMS PAID IN SETTLEMENT OF CLAIMS), INTEREST OR LOSSES, INCLUDING REASONABLE ATTORNEYS’, CONSULTANTS’ AND EXPERTS’ FEES AND EXPENSES, OF ANY KIND OR NATURE (COLLECTIVELY, THE “COSTS”) THAT ARISE DIRECTLY OR INDIRECTLY, FROM OR IN CONNECTION WITH THE PRESENCE, SUSPECTED PRESENCE, RELEASE OR SUSPECTED RELEASE (A “RELEASE”) OF ANY HAZARDOUS OR TOXIC SUBSTANCE, FROM, ON, ABOUT, UNDER OR WITHIN THE PROPERTY, OR ANY PORTION THEREOF WHICH OCCURS DURING OR PRIOR TO SUCH TIME AS GRANTOR OWNS THE PROPERTY. NOTWITHSTANDING THE FOREGOING TO THE CONTRARY, GRANTOR’S LIABILITY HEREUNDER, SUBJECT TO THE DE MINIMIS PROVISIONS OF ARTICLE XIII(A)(ii) ABOVE, SHALL NOT INCLUDE ANY LOSS ARISING OUT OF THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF BENEFICIARY OR ANY EMPLOYEE, AGENT OR REPRESENTATIVE OF BENEFICIARY OR RELEASE OF HAZARDOUS OR TOXIC SUBSTANCES BY BENEFICIARY OR ANY EMPLOYEE, AGENT OR REPRESENTATIVE OF BENEFICIARY AFTER BENEFICIARY HAS TAKEN POSSESSION OF THE PROPERTY.  



C.	Remediation.  If any investigation or monitoring of site conditions, or any cleanup, containment, restoration, removal or other remedial work (collectively, the “remedial work”) is required under any applicable federal, state or local law or regulation, by any judicial order, or by any governmental entity, or in order to comply with any agreements affecting the Property because of, or in connection with any release of hazardous or toxic substances, Grantor shall perform, or cause to be performed, the remedial work in compliance with such law, regulation, order or agreement.  All remedial work shall be performed by one or more contractors selected by Grantor and approved in advance, in writing, by Beneficiary and under the supervision of a consulting engineer selected by Grantor and approved in advance, in writing, by Beneficiary.  All costs of any remedial work shall be paid by Grantor, including, without limitation, the reasonable charges of contractor(s) and/or the consulting engineer and Beneficiary’s reasonable attorneys’ fees and costs incurred in connection with the monitoring or review of any remedial work.  If Grantor shall fail to timely commence or cause to be timely commenced, or fail to diligently prosecute to completion, any remedial work, then Beneficiary may, but shall not be required to, cause such remedial work to be performed and all costs and expenses thereof, or incurred in connection therewith, shall be “Costs” within the meaning of Subparagraph B above.  All costs shall be due and payable upon demand therefor by Beneficiary, together with interest thereon at the Default Rate provided in the Note from the date such costs are paid by Beneficiary, until the same are refunded to Beneficiary and all such costs and the interest thereon shall be secured hereby.



D.	Survival.  Notwithstanding anything to the contrary contained herein, or in the Note or Loan Agreement, the obligations of Grantor under this Paragraph XIII shall survive any assumption of the Indebtedness by a successor to Grantor (whether or not the assumption has been approved or disapproved, or whether or not Grantor was released from liability on the Indebtedness), foreclosure of this Deed of Trust (or transfer of the Property in lieu of foreclosure) and release or termination of this Deed of Trust.















XIV.



MISCELLANEOUS





A.	No Waiver.  No delay by Beneficiary in exercising any right, option or remedy hereunder, or otherwise afforded by law, shall operate as a waiver thereof or preclude the exercise thereof during the continuance of any Default.



B.	Cumulative Remedy.  All rights and remedies of Beneficiary under this Deed of Trust and any and all other instruments evidencing or securing the Indebtedness, are cumulative and concurrent and may be exercised singularly, successively, or concurrently.



C.	No Release.  The granting to Grantor or to any other person or party of any extension(s) of time for payment of all or any part of the Indebtedness or the performance of any covenant or agreement contained herein, or the taking of other or additional security for the payment of the whole or any part of the Indebtedness, or the releasing of any part of the security at any time held in connection with the Indebtedness, shall not in any way release Grantor or any other person or party obligated for the payment of the Indebtedness, or release or impair this Deed of Trust or any other security held in connection with the Indebtedness, except to the extent of the person, party or property expressly released in writing by Beneficiary.



D.	Severability.  If any provision in this Deed of Trust is invalid or unenforceable in whole or in part, this instrument shall in all other respects remain in full force and effect.



E.	Successors and Assigns.  All of the provisions hereof shall apply to, inure to the benefit of, and be binding upon Grantor and the successors and assigns  (provided the foregoing shall not be construed as consent to any transfer by Grantor of the Property.  



F.	Further Assurances and Corrections.  From time to time, at the request of Beneficiary, Grantor will (i) promptly correct any defect, error, or omission which may be discovered in the contents of this Deed of Trust or in any other Loan Document or in the execution or acknowledgment thereof; (ii) execute, acknowledge, deliver, record and/or file such further instruments (including, without limitation, further deeds of trust, security agreements, financing statements, continuation statements and assignments of rents or leases) and perform such further acts and provide such further assurances as may be necessary, desirable, or proper, in Beneficiary's reasonable opinion, to carry out more effectively the purposes of this Deed of Trust and the Loan Documents and to subject to the liens and security interests hereof and thereof any property intended by the terms hereof or thereof to be covered hereby or thereby, including without limitation, any renewals, additions, substitutions, replacements, or appurtenances to the Property; (iii) execute, acknowledge, deliver, procure, file, and/or record any document or instrument (including without limitation, any financing statement) deemed advisable by Beneficiary to protect the liens and the security interests herein granted against the rights or interests of third persons; and (iv) pay all costs connected with any of the foregoing.



G.	Choice of Law.  This Deed of Trust shall be performable and enforced in Harris County, Texas, and shall be construed in accordance with the laws of the State of Texas from time to time in effect except to the extent preempted by the United States federal law.  Venue shall be appropriate in Harris County, as applicable.



H.	Usury.  In no event shall any provision of this Deed of Trust, the Note, the Loan Agreement or any other instrument evidencing or securing the Indebtedness ever obligate Grantor to pay interest on the Note secured hereby at a rate greater than that permitted by law, or obligate Grantor to pay any taxes, assessments, charges, insurance premiums, or other amounts to the extent that the payments constitute interest under applicable law and when added to the interest payable on the Note  secured hereby, would be held to constitute the payment by Grantor of interest at a rate greater than that permitted by law; and this provision shall control over any provision to the contrary.



It is expressly stipulated and agreed to be the intent of Grantor and Beneficiary at all times to comply strictly with the applicable Texas law governing the maximum rate or amount of interest payable on the Note or the Indebtedness or applicable United States federal law to the extent that it permits Beneficiary to contract for, charge, take, reserve or receive a greater amount of interest than under Texas law (“Highest Lawful Rate”).  If the applicable law is ever judicially interpreted so as to render usurious any amount (i) contracted for, charged, taken, reserved or received pursuant to the Note, any of the other Loan Documents or any other communication or writing by or between Grantor and Beneficiary related to the transaction or transactions that are the subject matter of the Loan Documents, (ii) contracted for, charged or received by reason of Beneficiary's exercise of the option to accelerate the maturity of the Note and/or the Indebtedness, or (iii) Grantor will have paid or Beneficiary will have received by reason of any voluntary prepayment by Grantor of the Note and/or the Indebtedness, then it is Grantor's and Beneficiary's express intent that all amounts charged in excess of the Highest Lawful Rate shall be automatically cancelled, ab initio, and all amounts in excess of the Highest Lawful Rate theretofore collected by Beneficiary shall be credited on the principal balance of the Note and/or the Indebtedness (or, if the Note and all Indebtedness have been or would thereby be paid in full, refunded to Grantor), and the provisions of the Note and the other Loan Documents immediately be deemed reformed and the amounts thereafter collectible hereunder and thereunder reduced, without the necessity of the execution of any new document, so as to comply with the applicable law, but so as to permit the recovery of the fullest amount otherwise called for hereunder and thereunder.  Grantor hereby agrees that as a condition precedent to any claim seeking usury penalties against Beneficiary, Grantor will provide written notice to Beneficiary, advising Beneficiary in reasonable detail of the nature and amount of the violation, and Beneficiary shall have sixty (60) days after receipt of such notice in which to correct such usury violation, if any, by either refunding such excess interest to Grantor, or crediting such excess interest against the Note and/or the Indebtedness then owing by Grantor to Beneficiary.  All sums contracted for, charged or received by Beneficiary for the use, forbearance or detention of any debt evidenced by the Note and/or the Indebtedness shall, to the extent permitted by applicable law, be amortized or spread, using the actuarial method, throughout the stated term of the Note and/or the Indebtedness (including any and all renewal and extension periods) until payment in full so that the rate or amount of interest on account of the Note and/or the Indebtedness does not exceed the Highest Lawful Rate from time to time in effect and applicable to the Note and/or the Indebtedness for so long as debt is outstanding.  In no event shall the provisions of Chapter 346 of the Texas Finance Code (which regulates certain revolving credit loan accounts and revolving triparty accounts) apply to the Note and/or the Indebtedness.  Notwithstanding anything to the contrary contained herein or in any of the other Loan Documents, it is not the intention of Beneficiary to accelerate the maturity of any interest that has not accrued at the time of such acceleration or to collect unearned interest at the time of such acceleration.



I.	Covenants Run with the Land.  All obligations contained in this Deed of Trust and the other Loan Documents are intended by Grantor, Beneficiary and Trustee to be, and shall be construed as, covenants running with the Property until the lien of this Deed of Trust has been fully released by Beneficiary.



J.	JURY WAIVER.  GRANTOR AND BENEFICIARY ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED, EACH PARTY, AFTER CONSULTING (OR HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF THEIR CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR MUTUAL BENEFIT, WAIVES ANY RIGHT TO TRIAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE PERFORMANCE OR ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS NOTE, THE INDEBTEDNESS OR THIS DEED OF TRUST.



K. Entire Agreement.  THIS DEED OF TRUST, TOGETHER WITH THE NOTE AND LOAN AGREEMENT, THE OTHER LOAN DOCUMENTS, AND THE RESTRICTIVE COVENANTS CONSTITUTE A WRITTEN LOAN AGREEMENT AS DEFINED IN SECTION 26.02 OF THE TEXAS BUSINESS AND COMMERCE CODE.  THIS WRITTEN LOAN AGREEMENT CONSTITUTES THE FINAL AGREEMENT BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES.  THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES.



L. [bookmark: _GoBack]Subordination. It is the intent of Beneficiary and Grantor that the indebtedness evidenced by the Note shall be subordinate in right of payment to the prior payment in full of the indebtedness evidenced by a Promissory Note in the maximum principal amount of up to SIX MILLION SEVEN HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($6,750,000.00) (the "Senior Note") to be issued by Grantor and payable to Wells Fargo Bank N.A. (“Senior Lender”), or order, to the extent and in the manner provided in a certain Intercreditor Agreement to be entered into between Beneficiary, Grantor, and Senior Lender (the "Intercreditor Agreement"). This Deed of Trust and all of the other Loan Documents are and shall be subject and subordinate in all respects to the liens, terms, covenants and conditions of the deed of trust securing the Senior Note (“Senior Deed of Trust”) as more fully set forth in the Intercreditor Agreement. The rights and remedies of the Beneficiary and each subsequent holder of this Note and the Deed of Trust are subject to the restrictions and limitations set forth in the Intercreditor Agreement.  Each subsequent holder of this Note shall be deemed, by virtue of such holder's acquisition of the Note, to have agreed to perform and observe all of the terms, covenants and conditions to be performed or observed by Beneficiary under the Intercreditor Agreement.







[Signatures on following page]


Signature Page

Deed of Trust, Security Agreement and Financing Statement



IN WITNESS WHEREOF, Grantor has executed this Deed of Trust, Security Agreement and Financing Statement on the date set forth in the acknowledgments below but to be effective as of December ____, 2021.



GRANTOR:



HERITAGE SENIOR RESIDENCES, LP, 

a Texas limited partnership 



By:      Heritage Senior Residences GP, LLC,

a Texas limited liability company, 

its general partner



By:    Ensemble Holdings, LLC

a Texas limited liability company,

 its managing member



By:_______________________

Stanley D. Cohen, Manager 





THE STATE OF _________	             §

             §

COUNTY OF ___________                     §



	BEFORE ME, the undersigned authority, on this day personally appeared Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.



	GIVEN UNDER MY HAND AND SEAL OF OFFICE on this the ___ day of ___________, 2021.





												

						NOTARY PUBLIC in and for The State of _______

						_______________________________________	

						Printed Name of Notary

						My Commission Expires:____________________



ATTACHMENTS:

EXHIBIT “A”	Land

EXHIBIT “B”	Permitted Encumbrances








EXHIBIT A

LEGAL DESCRIPTION













































































































EXHIBIT B

PERMITTED ENCUMBRANCES

[ATTACH]
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HERITAGE SENIOR RESIDENCES								ATTACHMENT C


ATTACHMENT O

TO LOAN AGREEMENT


BONDS 

Project No. 


ONE YEAR MAINTENANCE BOND


STATE OF TEXAS

§






§


COUNTY OF HARRIS

§

KNOW ALL MEN BY THESE PRESENTS:


THAT WE, _____________________, as Principal, hereinafter called “Contractor”, and the other subscriber hereto as Surety, do hereby acknowledge ourselves to be held and firmly bound to HERITAGE SENIOR RESIDENCES, LP (“Obligee”), in the sum of ____________Dollars ($________) for the payment of which sum to be made to the Obligee and its successors, Contractor and Surety do bind themselves, their successors and assigns jointly and severally.  The conditions of this obligation are such that:


WHEREAS, the Contractor has entered into that certain construction contract with the Obligee, dated of even date herewith, for the rehabilitation of a one hundred thirty five (135) unit apartment complex located at  the northeast corner of Center Street and Moy Street, Houston, Texas 77007 (“Contract”), with all of such work to be done in accordance with the documents executed in connection with the Contract (collectively, the “Contract Documents”), and referred to in the loan agreement dated of approximate even date herewith between the City of Houston and Obligee which was adopted by the City Council of the City of Houston.


NOW THEREFORE, if the Contractor shall comply with the provisions of the general conditions of that certain construction contract by and between ___________ and ____________, dated as of _______, and correct work which is not in accordance with the Contract Documents discovered within the established one (1) year period, then this obligation shall become null and void and shall be of no further force and effect; otherwise, the same is to remain in full force and effect.

IN WITNESS THEREOF, the Contractor and Surety have signed and sealed this instrument on the respective dates written below their signatures and have attached their current Power of Attorney.


ATTEST, SEAL: (if a corporation)

____________________________________


WITNESS: (if not a corporation)


(Contractor)


By:
_________________________

By:
_________________________


Name:
_________________________

Name:
_________________________


Title:
_________________________

Title:
_________________________







Date:
_________________________


ATTEST/WITNESS:          (SEAL)

_____________________________________


(Full Name of Surety)


By:
_________________________

By:
_________________________


Name:
_________________________

Name:
_________________________


Title:
_________________________

Title:
_________________________







Date:
_________________________


THE FOREGOING BOND IS ACCEPTED ON BEHALF OF THE OWNER:

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 








Date:







TEXAS STATUTORY PAYMENT BOND
(Property Code ‑ Private Work)


[NOTE:  Penalty of this bond must be 100% of Contract amount.  This bond and copy or memorandum of the construction contract must be filed with County Clerk of County where owner's property is located.]


KNOW ALL MEN BY THESE PRESENTS:


That,___________________________________________________________________________________________________, the original contractor (hereinafter called the "Principal"), as Principal, and _________________________________________________________________, a corporation organized and existing under the laws of the State of _____ with its principal office in the City of __________________ and duly authorized and admitted to do business in, and licensed to execute surety bonds by, the State of Texas (hereinafter called the "Surety"), as Surety, are held and firmly bound unto Heritage Senior Residences, LP, a Texas limited partnership (hereinafter called the "Owner"), as Owner, in the amount of ___________________________ Dollars ($_________________) for the payment whereof the said Principal and Surety bind themselves and their heirs, administrators, executors, successors and assigns, jointly and severally, firmly by these presents.


WHEREAS, the Principal has entered into a certain written contract with the Owner, dated the _____ day of _______________, 2020, to construct an apartment complex located on the land described in Exhibit "A" attached hereto (hereinafter called the "Contract"), which Contract is hereby referred to and made a part hereof as fully and to the same extent as if copied at length hereto, and a copy of said Contract (but without the plans, specifications and general conditions of said Contract) or a memorandum of the Contract is attached hereto as Exhibit "B".


NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, That if the said Principal shall well and faithfully make prompt payment to each and every claimant for labor, subcontracts, materials, and specially fabricated materials performed or furnished under or by virtue of said contract and duly authorized normal and usual extras thereto (not to exceed 15% of said contract price), then this obligation shall be void; otherwise to remain in full force and effect; labor, subcontracts, materials and specially fabricated materials shall be construed in accordance with Sections 53.001, et seq. of the Texas Property Code, as amended.


PROVIDED, HOWEVER, that the Owner having required the said Principal to furnish this bond in order to comply with the provisions of Sections 53.201 et seq. of the Texas Property Code, as currently amended, all rights and remedies under this bond shall be determined in accordance with the provisions, conditions, and limitations of said statute to the same extent as if it were copied at length herein.


Any notices of claims under this Bond should be sent to:


__________________________ Insurance Company
[Mailing & Physical Address]



























Telephone No. for Claims:  _____‑_____‑_______


STATEMENT:  The address of the Surety to which any notices of claim should be sent may be obtained from the Texas Department of Insurance by calling the toll-free telephone number maintained by the Texas Department of Insurance as follows:


Texas Department of Insurance
Toll free Telephone Number:  800‑252‑3439


[The undersigned Surety hereby certifies that it currently holds a certificate of authority from the United States Secretary of the Treasury to qualify as a surety on obligations permitted or required under federal law.]


IN WITNESS WHEREOF, the said Principal and Surety have signed and sealed this instrument, this _____ day of _______________, 2021.


PRINCIPAL:






,
a 







By:




(Seal)
Name:




Title:







SURETY:






,
a 







By:





Name:




Title:







[Attach Power of Attorney for Surety's Attorney‑in‑Fact.]


The foregoing bond is hereby approved.

Heritage Senior Residences, LP, 


a Texas limited partnership 


By:      Heritage Senior Residences GP, LLC,


a Texas limited liability company, 


its general partner

By:    Ensemble Holdings, LLC


a Texas limited liability company,

 its managing member


By:_______________________


Stanley D. Cohen, Manager 

STATE OF TEXAS

§




§
COUNTY OF __________
§


This instrument was ACKNOWLEDGED before me on _______________, 20___, by ______________________________________________________, _______________________ of ____________________________________________, a ___________________________, on behalf of said ____________________.


[S E A L]



Notary Public ‑ State of Texas
My Commission Expires:



_____________________
Printed Name of Notary Public



STATE OF TEXAS

§




§
COUNTY OF __________
§


This instrument was ACKNOWLEDGED before me on _______________, 20___, by ______________________________________________________, _______________________ of ____________________________________________, a ___________________________, on behalf of said ____________________.


[S E A L]



Notary Public ‑ State of Texas
My Commission Expires:



_____________________
Printed Name of Notary Public


STATE OF _____






COUNTY OF _____

The foregoing instrument was acknowledged before me this ______ day of ____________, 2021 by Stanley D. Cohen, the Manager of Ensemble Holdings, LLC, a Texas limited liability company and managing member of Heritage Senior Residences GP, LLC, a Texas limited liability company and general partner of Heritage Senior Residences, LP, a Texas limited partnership, on behalf of such limited liability companies and limited partnership.



________________






NOTARY PUBLIC - THE STATE OF _____

_________________________________________




Printed Name of Notary







 My commission expires:________________.


ATTACHMENTS:
Power of Attorney

Exhibit "A" – Land Description
Exhibit "B" – Contract of Memorandum


Document ___


PERFORMANCE BOND


THAT WE, _________________, as Principal, (the “Contractor”), and the other subscriber hereto, 
,


as Surety, do hereby acknowledge ourselves to be held and firmly bound to the City of Houston (the “City”), a municipal corporation, and Heritage Senior Residences, LP, a Texas limited partnership (individually, “Owner” and collectively with the City, the “Obligees”), in the penal sum of $_______for the payment of which sum, well and truly to be made to Obligees, their successors and assigns, Contractor and Surety do bind themselves, their heirs, executors, administrators, successors and assigns, jointly and severally.


THE CONDITIONS OF THIS OBLIGATION ARE SUCH THAT:



WHEREAS, the Contractor has on or about this day executed a Contract in writing with Owner for the  construction of a 135 unit apartment complex located at the North East Corner of Center St. and Moy St., Houston TX 77007, all of such work to be done as set out in full in said Contract documents therein referred to and adopted by the City Council, all of which are made a part of this instrument as fully and completely as if set out in full herein.


NOW THEREFORE, if the said Contractor shall faithfully and strictly perform the Contract in all its terms, provisions, and stipulations in accordance with its true meaning and effect, and in accordance with the Contract documents referred to therein and shall comply strictly with each and every provision of the Contract and with this Bond, then this obligation shall become null and void and shall have no further force and effect; otherwise the same is to remain in full force and effect.  Should the Contractor fail to faithfully and strictly perform the Contract in all its terms, including but not limited to the indemnifications thereunder, the Surety shall be liable for all damages, losses, expenses and liabilities that Obligees may suffer in consequence thereof, as more fully set forth herein.


It is further understood and agreed that the Surety does hereby relieve the Obligees or their representatives from the exercise of any diligence whatever in securing compliance on the part of the Contractor with the terms of the Contract, and the Surety agrees that it shall be bound to take notice of and shall be held to have knowledge of all acts or omissions of the Contractor in all matters pertaining to the Contract.  The Surety understands and agrees that the provision in the Contract that Owner will retain certain amounts due the Contractor until the expiration of 30 days from the acceptance of the Work is intended for the Obligee's benefit, and the Obligees will have the right to pay or withhold such retained amounts or any other amount owing under the Contract without changing or affecting the liability of the Surety hereon in any degree.


It is further expressly agreed by Surety that the Obligees or their representatives are at liberty at any time, without notice to the Surety, to make any change in the Contract documents and in the Work to be done thereunder, as provided in the Contract, and in the terms and conditions thereof, or to make any change in, addition to, or deduction from the Work to be done thereunder; and that such changes, if made, shall not in any way vitiate the obligation in this Bond and undertaking or release the Surety therefrom.


It is further expressly agreed and understood that the Contractor and Surety will fully indemnify and save harmless the Obligees from any liability, loss, cost, expense, or damage arising out of Contractor’s performance of the Contract.


If the Obligee/s gives Surety notice of Contractor’s default, Surety shall, within 45 days, take one of the following actions:


1. Arrange for Contractor, with consent of the Obligees, to perform and complete the Contract; or


2. Take over and assume completion of the Contract itself, through its agents or through independent contractors, and become entitled to the payment of the balance of the Contract Price.


If the Surety fails to take either of the actions set out above, it shall be deemed to have waived its right to perform and complete the Contract and receive payment of the balance of the Contract Price and the Obligees shall be entitled to enforce any remedies available at law, including but not limited to completing the Contract itself and recovering any cost in excess of the Original Contract Price from the Surety.


This Bond and all obligations created hereunder shall be performable in Harris County, Texas.  


Notices required or permitted hereunder shall be in writing and shall be deemed delivered when actually received or, if earlier, on the third day following deposit in a United States Postal Service post office or receptacle, with proper postage affixed (certified mail, return receipt requested), addressed to the respective other party at the address prescribed in the Contract documents, or at such other address as the receiving party may hereafter prescribe by written notice to the sending party.


IN WITNESS WHEREOF, the said Contractor and Surety have signed and sealed this instrument on the respective dates written below their signatures and have attached current Power of Attorney.


ATTEST, SEAL:  (if a corporation)


 


WITNESS:  (if not a corporation)


Name of Contractor


By: 







By: 


Name:





Name:


Title:





Title:


Date:


ATTEST/SURETY WITNESS:      







Full Name of Surety


(SEAL)



Address of Surety for Notice


Telephone Number of Surety


By: 







By: 


Name:





Name:  


Title:





Title:  Attorney-in-Fact


Date:





Date:
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ATTACHMENT O
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First Draft of City Loan Documents received on 12/8/20.
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Exhibit B 
 
 

Houston City Council Delays



 
SUPPORT FOR RESCHEDULED CITY COUNCIL DATES  

 
Sequence of Events: 
 

1) On 1/6/21 the City suggested pushing back the City Council date from 1/20/21 to 
February due to the GLO’s delay in issuing the Authority to Use Grant Funds (AUGF).  
 

2) On 1/27/21 the City suggested pushing back the City Council date from 2/10/21 to 
2/17/21 to have more time to review due diligence documents.  

 
3) Later on 1/27/21, Nancy Martin, legal counsel for the City, advised the request to delay 

City Council is not due to the due diligence materials itself, but due to the City’s 
bandwidth for work and departmental changes.  

 
4) On 2/16/21 Nancy Martin informed the closing team that the City Council date had been 

moved from 2/17/21 to 2/24/21.  
 

5) On 2/23/21 Heritage was removed from the 2/24/21 agenda at the request of Ownership. 
The deal had become economically unfeasible due to substantial movement in both micro 
and macro-economic environments. As a result, additional CDBG-DR funding had been 
requested for the development. On 3/9/21 the City advised they “will do [their] best to 
make the council agenda for March 24th”.   

 
6) On 3/12/21 the City pushed the City Council date from 3/24/21 to 3/31/21 to have more 

time to review due diligence documents.  
 

7) On 3/30/21 the City advised the City Council date should be on the 4/7/21.  
 

8) On 4/7/21 City Council approved the Loan Agreement between the City of Houston and 
Heritage Senior Residences, L.P.  



1 

Lee Cohen 

From: Yindeemark, Paul ‐ HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Wednesday, January 6, 2021 4:35 PM 
To: Lee Cohen <LCohen@apcommunities.com> 
Cc: Nancy Martin <nmartin@smfadlaw.com>; Moore, Juanita ‐ HCD <Juanita.Moore@houstontx.gov> 
Subject: City Council Date ‐ Status 

Hi Lee, 

From our call yesterday, I heard that Heritage’s AUGF is expected to be released around the first week of Feb. 
That being said, I’m thinking we should push the City Council Date back to Feb 17th. Can you 
confirm the expiration of the land contract? 

Thanks, 

Paul Yindeemark 
Financial Analyst IV 
Multifamily Division 

City of Houston  
Housing and Community Development Dept.  
2100 Travis Street | 9th Floor | Houston TX 77002  
T: (832)523-3437 
www.houstontx.gov/housing 
www.recovery.houstontx.gov 
Follow us: Facebook | Twitter | Instagram | YouTube 



From: Yindeemark, Paul - HCD
To: Lee Cohen
Cc: Nancy Martin
Subject: RE: Heritage Senior Residences
Date: Wednesday, January 27, 2021 4:00:33 PM
Attachments: image001.png

If we set a council date to 2/10 that leaves us with only this week to have all the due diligence items
for Nancy to review by 3/1.
I think the 2/17 Council Date is better and we have enough time for closing by the end of the month.
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Wednesday, January 27, 2021 9:36 AM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage Senior Residences
 
[Message Came from Outside the City of Houston Mail System]
Hi Paul,
 
By “taking the land down”, do you mean closing on the land acquisition after Council approval and
before loan closing?  This is not an option as we are relying on the CDBG-DR loan to cover.
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    



 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Tuesday, January 26, 2021 7:46 PM
To: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Residences
 
Understood, Have you had any discussions on taking the land down after Council approval?
Some of the developers had to go through this route, you can ask Nancy about the contingencies.
 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Tuesday, January 26, 2021 6:38 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage Senior Residences
 
[Message Came from Outside the City of Houston Mail System]
Hi Paul,
 
Wanted to remind you we do not have site control after February 26.  A closing date of March 3 is
not possible as the purchase contract will be expired.
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Tuesday, January 26, 2021 7:25 PM
To: Tates, Lakesha - HCD <Lakesha.Tates@houstontx.gov>
Cc: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Residences
 
Hi Lakesha,
 
Here are my estimated dates for HSR as of now.
 

City Council Date: 2/10 or 2/17



Closing Date:  2/24 or 3/3
Pre-Construction Meeting Date: 3/8-3/12
Construction Start Date: 3/15-3/19

 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Tates, Lakesha - HCD 
Sent: Tuesday, January 26, 2021 2:10 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Cc: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Residences
 
Hi Paul,
 
Just checking on the status on the Heritage Senior Residences. When is the project looking to
go to council and do you have estimated construction start date? Contract Compliance is
currently awaiting the Pre-Award compliance documents.
 
Regards,
Lakesha Tates
Administrative Coordinator
Contract Compliance Division
 
City of Houston
Housing and Community Development Dept.
2100 Travis Street | 9th Floor | Houston TX 77002 



832.394.6345 (office) 
www.houstontx.gov/housing
www.recovery.houstontx.gov
Follow us: Facebook | Twitter | Instagram | YouTube
 
 
 

From: Yindeemark, Paul - HCD 
Sent: Monday, January 11, 2021 4:26 PM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Tates, Lakesha - HCD <Lakesha.Tates@houstontx.gov>; Boyce, Chrystal - HCD
<Chrystal.Boyce@houstontx.gov>
Subject: RE: Heritage Senior Residences
 
Hi Lee,
 
Per our conversation, please provide Lakesha with the preliminary updates on the GC Information
[Turner Construction] and Consultants [Hill day].
 
Thanks
 
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 
 

From: Tates, Lakesha - HCD 
Sent: Tuesday, September 15, 2020 10:29 AM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>



Cc: Moore, Juanita - HCD <Juanita.Moore@houstontx.gov>
Subject: Re: Heritage Senior Residences
 
Paul,
 
Thank you.
 
Best,
Lakesha Tates
 
Get Outlook for iOS

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Sent: Tuesday, September 15, 2020 10:09:17 AM
To: Tates, Lakesha - HCD <Lakesha.Tates@houstontx.gov>
Cc: Moore, Juanita - HCD <Juanita.Moore@houstontx.gov>
Subject: RE: Heritage Senior Residences
 
Lakesha,
 
I have shared your contact information with Heritage Seniors Developer.
I will forward your inquiries to them today.
 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 



From: Nancy Martin
To: Yindeemark, Paul - HCD; Lee Cohen
Subject: RE: Heritage Senior Residences
Date: Wednesday, January 27, 2021 5:49:00 PM
Attachments: image001.png

The due diligence materials are not the issue.
 
Nancy F. Martin
Shannon, Martin, Finkelstein, Alvarado & Dunne, P.C.
1001 McKinney Street, Suite 1100
Houston, TX 77002
713-646-5560
713-752-0337 (fax)
www.smfadlaw.com
 
This e-mail and any files transmitted with it are confidential and intended solely for the use of
the individual or entity to whom they are addressed.  They may also contain attorney-client or
work-product privileged communications.  If you have received this e-mail in error, please
notify our Facilities Manager via e-mail:  reception@smfadlaw.com or via telephone:  (800)
646-8480, Extension 502.
 
From: Yindeemark, Paul - HCD [mailto:Paul.Yindeemark@houstontx.gov] 
Sent: Wednesday, January 27, 2021 4:34 PM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Nancy Martin <nmartin@smfadlaw.com>
Subject: RE: Heritage Senior Residences
 
If Nancy thinks we are okay with 2/10,  I will request for the agenda’s update with the Mayor’s office.
 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube



From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Wednesday, January 27, 2021 3:36 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Cc: Nancy Martin <nmartin@smfadlaw.com>
Subject: RE: Heritage Senior Residences

[Message Came from Outside the City of Houston Mail System]
Hi Paul,

It was communicated to our team that all the due diligence documents were needed for closing,
which is scheduled for the last week of February. We were told the 2/1 deadline was for the five
exhibits required for City Council, which were provided this afternoon. 

In addition, I provided a link to the due diligence documents yesterday after the weekly call. The
checklist isn’t complete, but a majority of the “Borrowers” items have been provided – see
attached.  Is there something specific you are looking for at this time?

LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Wednesday, January 27, 2021 4:00 PM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Nancy Martin <nmartin@smfadlaw.com>
Subject: RE: Heritage Senior Residences

If we set a council date to 2/10 that leaves us with only this week to have all the due diligence items 
for Nancy to review by 2/1.
I think the 2/17 Council Date is better and we have enough time for closing by the end of the month.

Paul Yindeemark

Financial Analyst IV

Multifamily Division



City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Wednesday, January 27, 2021 9:36 AM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage Senior Residences
 
[Message Came from Outside the City of Houston Mail System]
Hi Paul,
 
By “taking the land down”, do you mean closing on the land acquisition after Council approval and
before loan closing?  This is not an option as we are relying on the CDBG-DR loan to cover.
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Tuesday, January 26, 2021 7:46 PM
To: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Residences
 
Understood, Have you had any discussions on taking the land down after Council approval?
Some of the developers had to go through this route, you can ask Nancy about the contingencies.
 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Tuesday, January 26, 2021 6:38 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>



Subject: RE: Heritage Senior Residences
 
[Message Came from Outside the City of Houston Mail System]
Hi Paul,
 
Wanted to remind you we do not have site control after February 26.  A closing date of March 3 is
not possible as the purchase contract will be expired.
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Tuesday, January 26, 2021 7:25 PM
To: Tates, Lakesha - HCD <Lakesha.Tates@houstontx.gov>
Cc: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Residences
 
Hi Lakesha,
 
Here are my estimated dates for HSR as of now.
 

City Council Date: 2/10 or 2/17
Closing Date:  2/24 or 3/3
Pre-Construction Meeting Date: 3/8-3/12
Construction Start Date: 3/15-3/19

 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437



www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Tates, Lakesha - HCD 
Sent: Tuesday, January 26, 2021 2:10 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Cc: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Residences
 
Hi Paul,
 
Just checking on the status on the Heritage Senior Residences. When is the project looking to
go to council and do you have estimated construction start date? Contract Compliance is
currently awaiting the Pre-Award compliance documents.
 
Regards,
Lakesha Tates
Administrative Coordinator
Contract Compliance Division
 
City of Houston
Housing and Community Development Dept.
2100 Travis Street | 9th Floor | Houston TX 77002 
832.394.6345 (office) 
www.houstontx.gov/housing
www.recovery.houstontx.gov
Follow us: Facebook | Twitter | Instagram | YouTube
 
 
 

From: Yindeemark, Paul - HCD 
Sent: Monday, January 11, 2021 4:26 PM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Tates, Lakesha - HCD <Lakesha.Tates@houstontx.gov>; Boyce, Chrystal - HCD
<Chrystal.Boyce@houstontx.gov>
Subject: RE: Heritage Senior Residences
 
Hi Lee,
 
Per our conversation, please provide Lakesha with the preliminary updates on the GC Information
[Turner Construction] and Consultants [Hill day].



 
Thanks
 
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 
 

From: Tates, Lakesha - HCD 
Sent: Tuesday, September 15, 2020 10:29 AM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Cc: Moore, Juanita - HCD <Juanita.Moore@houstontx.gov>
Subject: Re: Heritage Senior Residences
 
Paul,
 
Thank you.
 
Best,
Lakesha Tates
 
Get Outlook for iOS

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Sent: Tuesday, September 15, 2020 10:09:17 AM
To: Tates, Lakesha - HCD <Lakesha.Tates@houstontx.gov>
Cc: Moore, Juanita - HCD <Juanita.Moore@houstontx.gov>
Subject: RE: Heritage Senior Residences
 



Lakesha,
 
I have shared your contact information with Heritage Seniors Developer.
I will forward your inquiries to them today.
 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 



From: Yindeemark, Paul - HCD
To: Lee Cohen
Cc: Nancy Martin
Subject: RE: Heritage Senior Residences
Date: Wednesday, January 27, 2021 4:00:33 PM
Attachments: image001.png

If we set a council date to 2/10 that leaves us with only this week to have all the due diligence items
for Nancy to review by 3/1.
I think the 2/17 Council Date is better and we have enough time for closing by the end of the month.
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Wednesday, January 27, 2021 9:36 AM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage Senior Residences
 
[Message Came from Outside the City of Houston Mail System]
Hi Paul,
 
By “taking the land down”, do you mean closing on the land acquisition after Council approval and
before loan closing?  This is not an option as we are relying on the CDBG-DR loan to cover.
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    



 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Tuesday, January 26, 2021 7:46 PM
To: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Residences
 
Understood, Have you had any discussions on taking the land down after Council approval?
Some of the developers had to go through this route, you can ask Nancy about the contingencies.
 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Tuesday, January 26, 2021 6:38 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage Senior Residences
 
[Message Came from Outside the City of Houston Mail System]
Hi Paul,
 
Wanted to remind you we do not have site control after February 26.  A closing date of March 3 is
not possible as the purchase contract will be expired.
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Tuesday, January 26, 2021 7:25 PM
To: Tates, Lakesha - HCD <Lakesha.Tates@houstontx.gov>
Cc: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Residences
 
Hi Lakesha,
 
Here are my estimated dates for HSR as of now.
 

City Council Date: 2/10 or 2/17



Closing Date:  2/24 or 3/3
Pre-Construction Meeting Date: 3/8-3/12
Construction Start Date: 3/15-3/19

 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Tates, Lakesha - HCD 
Sent: Tuesday, January 26, 2021 2:10 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Cc: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Residences
 
Hi Paul,
 
Just checking on the status on the Heritage Senior Residences. When is the project looking to
go to council and do you have estimated construction start date? Contract Compliance is
currently awaiting the Pre-Award compliance documents.
 
Regards,
Lakesha Tates
Administrative Coordinator
Contract Compliance Division
 
City of Houston
Housing and Community Development Dept.
2100 Travis Street | 9th Floor | Houston TX 77002 



832.394.6345 (office) 
www.houstontx.gov/housing
www.recovery.houstontx.gov
Follow us: Facebook | Twitter | Instagram | YouTube
 
 
 

From: Yindeemark, Paul - HCD 
Sent: Monday, January 11, 2021 4:26 PM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Tates, Lakesha - HCD <Lakesha.Tates@houstontx.gov>; Boyce, Chrystal - HCD
<Chrystal.Boyce@houstontx.gov>
Subject: RE: Heritage Senior Residences
 
Hi Lee,
 
Per our conversation, please provide Lakesha with the preliminary updates on the GC Information
[Turner Construction] and Consultants [Hill day].
 
Thanks
 
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 
 

From: Tates, Lakesha - HCD 
Sent: Tuesday, September 15, 2020 10:29 AM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>



Cc: Moore, Juanita - HCD <Juanita.Moore@houstontx.gov>
Subject: Re: Heritage Senior Residences
 
Paul,
 
Thank you.
 
Best,
Lakesha Tates
 
Get Outlook for iOS

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Sent: Tuesday, September 15, 2020 10:09:17 AM
To: Tates, Lakesha - HCD <Lakesha.Tates@houstontx.gov>
Cc: Moore, Juanita - HCD <Juanita.Moore@houstontx.gov>
Subject: RE: Heritage Senior Residences
 
Lakesha,
 
I have shared your contact information with Heritage Seniors Developer.
I will forward your inquiries to them today.
 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 



1

Lee Cohen

From: Nancy Martin <NMartin@smfadlaw.com>
Sent: Tuesday, February 16, 2021 1:53 PM
To: 'Hurwitz, Adam R [ICG-MSS]'; 'Chinweze, Kene - LGL'; '[bofa.com] Buzzelli, Sam'; Greg Griffith; 'Kaye, 

Jason'; 'De-La-Rosa, Jose L'; 'Monsivais, Sylvia'; 'Aiyer, Mahesh [ICG-MSS]'; 'Peterek, Kevin [ICG-MSS 
NE]'; 'Garrison, Suzanne'; Lee Cohen; Fernando Arimon; Dan Wilson; 'Pollio, Joseph [ICG-MSS NE]'; 
'Yakren, Aviva'; 'Paul.Yindeemark@houstontx.gov'; 'Ryan.Bibbs@houstontx.gov'; 'Ana.Patino-
Martinez@houstontx.gov'; 'Visser, Rory [ICG-MSS NE]'; 'Whyte, Michael [ICG-MSS NE]'; 
'sara.heskett@hklaw.com'; 'Regina Davis (regina.davis@hklaw.com)'; 'Corrinne Mosser Esq. 
(corrinne.mosser@hklaw.com)'; 'Kathleen Furey Esq. (kathleen.furey@hklaw.com)'; 'John Fanciullo 
(john.fanciullo@hklaw.com)'; 'Joe.Steinberg@hklaw.com'; 'dphares@independencetitle.com'; Michael 
Fincher; 'cbast@lockelord.com'; 'rmorrow@lockelord.com'; 'crichardson@lockelord.com'; Randy 
Weisburd; Kenneth Naylor; Liz Wong

Subject: RE: Heritage Senior Residences  - City Documents

The City signatures can wait until next week.  This doesn’t go to Council until next week so there is time.  Sorry for 
the  confusion. 

From: Nancy Martin <NMartin@smfadlaw.com>  
Sent: Monday, February 8, 2021 2:48 PM 
To: 'Hurwitz, Adam R [ICG‐MSS]' <adam.r.hurwitz@citi.com>; 'Chinweze, Kene ‐ LGL' <Kene.Chinweze@houstontx.gov>; 
'[bofa.com] Buzzelli, Sam' <sam.buzzelli@bofa.com>; 'Greg Griffith' <ggriffith@apmanagement.net>; 'Kaye, Jason' 
<jason.kaye@bofa.com>; 'De‐La‐Rosa, Jose L' <jose.l.de_la_rosa@bofa.com>; 'Monsivais, Sylvia' 
<sylvia.monsivais@bofa.com>; 'Aiyer, Mahesh [ICG‐MSS]' <mahesh.aiyer@citi.com>; 'Peterek, Kevin [ICG‐MSS NE]' 
<kevin.peterek@citi.com>; 'Garrison, Suzanne' <suzanne.garrison@bofa.com>; 'Lee Cohen' 
<LCohen@apcommunities.com>; 'Fernando Arimon' <FArimon@apcommunities.com>; 'Dan Wilson' 
<dwilson@apcompanies.com>; 'Pollio, Joseph [ICG‐MSS NE]' <joseph.pollio@citi.com>; 'Yakren, Aviva' 
<ayakren@sidley.com>; 'Paul.Yindeemark@houstontx.gov' <Paul.Yindeemark@houstontx.gov>; 
'Ryan.Bibbs@houstontx.gov' <Ryan.Bibbs@houstontx.gov>; 'Ana.Patino‐Martinez@houstontx.gov' <Ana.Patino‐
Martinez@houstontx.gov>; 'Visser, Rory [ICG‐MSS NE]' <rory.visser@citi.com>; 'Whyte, Michael [ICG‐MSS NE]' 
<michael.whyte@citi.com>; 'sara.heskett@hklaw.com' <sara.heskett@hklaw.com>; 'Regina Davis 
(regina.davis@hklaw.com)' <regina.davis@hklaw.com>; 'Corrinne Mosser Esq. (corrinne.mosser@hklaw.com)' 
<corrinne.mosser@hklaw.com>; 'Kathleen Furey Esq. (kathleen.furey@hklaw.com)' <kathleen.furey@hklaw.com>; 'John 
Fanciullo (john.fanciullo@hklaw.com)' <john.fanciullo@hklaw.com>; 'Joe.Steinberg@hklaw.com' 
<Joe.Steinberg@hklaw.com>; 'dphares@independencetitle.com' <dphares@independencetitle.com>; 
'mfincher@apcommunities.com' <mfincher@apcommunities.com>; 'cbast@lockelord.com' <cbast@lockelord.com>; 
'rmorrow@lockelord.com' <rmorrow@lockelord.com>; 'crichardson@lockelord.com' <crichardson@lockelord.com>; 
'rweisburd@apmanagement.net' <rweisburd@apmanagement.net>; 'knaylor@apcommunities.com' 
<knaylor@apcommunities.com>; 'LWong@apcompanies.com' <LWong@apcompanies.com> 
Subject: RE: Heritage Senior Residences ‐ City Documents 
 

One more change is attached to the Intercreditor.  
  
Nancy F. Martin 
Shannon, Martin, Finkelstein, Alvarado & Dunne, P.C. 
1001 McKinney Street, Suite 1100 
Houston, TX 77002 
713-646-5560 
713-752-0337 (fax) 
www.smfadlaw.com 
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This e-mail and any files transmitted with it are confidential and intended solely for the use of the individual or 
entity to whom they are addressed.  They may also contain attorney-client or work-product privileged 
communications.  If you have received this e-mail in error, please notify our Facilities Manager via e-
mail:  reception@smfadlaw.com or via telephone:  (800) 646-8480, Extension 502. 
  
  
_____________________________________________ 
From: Nancy Martin  
Sent: Monday, February 08, 2021 2:43 PM 
To: 'Hurwitz, Adam R [ICG‐MSS]' <adam.r.hurwitz@citi.com>; 'Chinweze, Kene ‐ LGL' <Kene.Chinweze@houstontx.gov>; 
'[bofa.com] Buzzelli, Sam' <sam.buzzelli@bofa.com>; 'Greg Griffith' <ggriffith@apmanagement.net>; 'Kaye, Jason' 
<jason.kaye@bofa.com>; 'De‐La‐Rosa, Jose L' <jose.l.de_la_rosa@bofa.com>; 'Monsivais, Sylvia' 
<sylvia.monsivais@bofa.com>; 'Aiyer, Mahesh [ICG‐MSS]' <mahesh.aiyer@citi.com>; 'Peterek, Kevin [ICG‐MSS NE]' 
<kevin.peterek@citi.com>; 'Garrison, Suzanne' <suzanne.garrison@bofa.com>; 'Lee Cohen' 
<LCohen@apcommunities.com>; 'Fernando Arimon' <FArimon@apcommunities.com>; 'Dan Wilson' 
<dwilson@apcompanies.com>; 'Pollio, Joseph [ICG‐MSS NE]' <joseph.pollio@citi.com>; 'Yakren, Aviva' 
<ayakren@sidley.com>; 'Paul.Yindeemark@houstontx.gov' <Paul.Yindeemark@houstontx.gov>; 
'Ryan.Bibbs@houstontx.gov' <Ryan.Bibbs@houstontx.gov>; 'Ana.Patino‐Martinez@houstontx.gov' <Ana.Patino‐
Martinez@houstontx.gov>; 'Visser, Rory [ICG‐MSS NE]' <rory.visser@citi.com>; 'Whyte, Michael [ICG‐MSS NE]' 
<michael.whyte@citi.com>; 'sara.heskett@hklaw.com' <sara.heskett@hklaw.com>; 'Regina Davis 
(regina.davis@hklaw.com)' <regina.davis@hklaw.com>; 'Corrinne Mosser Esq. (corrinne.mosser@hklaw.com)' 
<corrinne.mosser@hklaw.com>; 'Kathleen Furey Esq. (kathleen.furey@hklaw.com)' <kathleen.furey@hklaw.com>; 'John 
Fanciullo (john.fanciullo@hklaw.com)' <john.fanciullo@hklaw.com>; 'Joe.Steinberg@hklaw.com' 
<Joe.Steinberg@hklaw.com>; 'dphares@independencetitle.com' <dphares@independencetitle.com>; 
'mfincher@apcommunities.com' <mfincher@apcommunities.com>; 'cbast@lockelord.com' <cbast@lockelord.com>; 
'rmorrow@lockelord.com' <rmorrow@lockelord.com>; 'crichardson@lockelord.com' <crichardson@lockelord.com>; 
'rweisburd@apmanagement.net' <rweisburd@apmanagement.net>; 'knaylor@apcommunities.com' 
<knaylor@apcommunities.com>; 'LWong@apcompanies.com' <LWong@apcompanies.com> 
Subject: RE: Heritage Senior Residences ‐ City Documents 
  
  
<< File: Attachment I ‐ Intercreditor Agreement.DOCX >>  << File: Attachment H declaration of Subordination.DOCX 
>>  << File: Attachment C ‐ Deed of Trust.DOCX >>  << File: Loan Agreement 2‐8‐21 (final).DOCX >>  
Please see attached last revisions.  I have no choice but to take these to final now and hope that we can make the 
submission deadline. 
Nancy F. Martin 
Shannon, Martin, Finkelstein, Alvarado & Dunne, P.C. 
1001 McKinney Street, Suite 1100 
Houston, TX 77002 
713-646-5560 
713-752-0337 (fax) 
www.smfadlaw.com 
  
This e-mail and any files transmitted with it are confidential and intended solely for the use of the individual or 
entity to whom they are addressed.  They may also contain attorney-client or work-product privileged 
communications.  If you have received this e-mail in error, please notify our Facilities Manager via e-
mail:  reception@smfadlaw.com or via telephone:  (800) 646-8480, Extension 502. 
  
  
_____________________________________________ 
From: Nancy Martin  
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Sent: Monday, February 08, 2021 9:25 AM 
To: 'Hurwitz, Adam R [ICG‐MSS]' <adam.r.hurwitz@citi.com>; 'Chinweze, Kene ‐ LGL' <Kene.Chinweze@houstontx.gov>; 
'[bofa.com] Buzzelli, Sam' <sam.buzzelli@bofa.com>; 'Greg Griffith' <ggriffith@apmanagement.net>; 'Kaye, Jason' 
<jason.kaye@bofa.com>; 'De‐La‐Rosa, Jose L' <jose.l.de_la_rosa@bofa.com>; 'Monsivais, Sylvia' 
<sylvia.monsivais@bofa.com>; 'Aiyer, Mahesh [ICG‐MSS]' <mahesh.aiyer@citi.com>; 'Peterek, Kevin [ICG‐MSS NE]' 
<kevin.peterek@citi.com>; 'Garrison, Suzanne' <suzanne.garrison@bofa.com>; 'Lee Cohen' 
<LCohen@apcommunities.com>; 'Fernando Arimon' <FArimon@apcommunities.com>; 'Dan Wilson' 
<dwilson@apcompanies.com>; 'Pollio, Joseph [ICG‐MSS NE]' <joseph.pollio@citi.com>; 'Yakren, Aviva' 
<ayakren@sidley.com>; 'Paul.Yindeemark@houstontx.gov' <Paul.Yindeemark@houstontx.gov>; 
'Ryan.Bibbs@houstontx.gov' <Ryan.Bibbs@houstontx.gov>; 'Ana.Patino‐Martinez@houstontx.gov' <Ana.Patino‐
Martinez@houstontx.gov>; 'Visser, Rory [ICG‐MSS NE]' <rory.visser@citi.com>; 'Whyte, Michael [ICG‐MSS NE]' 
<michael.whyte@citi.com>; 'sara.heskett@hklaw.com' <sara.heskett@hklaw.com>; 'Regina Davis 
(regina.davis@hklaw.com)' <regina.davis@hklaw.com>; 'Corrinne Mosser Esq. (corrinne.mosser@hklaw.com)' 
<corrinne.mosser@hklaw.com>; 'Kathleen Furey Esq. (kathleen.furey@hklaw.com)' <kathleen.furey@hklaw.com>; 'John 
Fanciullo (john.fanciullo@hklaw.com)' <john.fanciullo@hklaw.com>; 'Joe.Steinberg@hklaw.com' 
<Joe.Steinberg@hklaw.com>; 'dphares@independencetitle.com' <dphares@independencetitle.com>; 
'mfincher@apcommunities.com' <mfincher@apcommunities.com>; 'cbast@lockelord.com' <cbast@lockelord.com>; 
'rmorrow@lockelord.com' <rmorrow@lockelord.com>; 'crichardson@lockelord.com' <crichardson@lockelord.com>; 
'rweisburd@apmanagement.net' <rweisburd@apmanagement.net>; 'knaylor@apcommunities.com' 
<knaylor@apcommunities.com>; 'LWong@apcompanies.com' <LWong@apcompanies.com> 
Subject: RE: Heritage Senior Residences ‐ City Documents 
  
  
The City documents for Heritage Senior Residences are being submitted this morning to start the process of 
City Council Approval.  I need the senior lender, borrower/guarantor, equity,  and permanent lender to sign off 
on the last drafts sent. 
  
Nancy F. Martin 
Shannon, Martin, Finkelstein, Alvarado & Dunne, P.C. 
1001 McKinney Street, Suite 1100 
Houston, TX 77002 
713-646-5560 
713-752-0337 (fax) 
www.smfadlaw.com 
  
This e-mail and any files transmitted with it are confidential and intended solely for the use of the individual or 
entity to whom they are addressed.  They may also contain attorney-client or work-product privileged 
communications.  If you have received this e-mail in error, please notify our Facilities Manager via e-
mail:  reception@smfadlaw.com or via telephone:  (800) 646-8480, Extension 502. 
‐‐‐‐‐Original Appointment‐‐‐‐‐ 
From: Nancy Martin On Behalf Of Hurwitz, Adam R [ICG‐MSS] 
Sent: Tuesday, February 2, 2021 7:19 AM 
To: Chinweze, Kene ‐ LGL 
Subject: FW: Heritage Senior Residences ‐ Weekly Call 
When: Occurs every Tuesday effective 12/15/2020 until 3/2/2021 from 1:00 PM to 1:30 PM Eastern Standard Time. 
Where: Dial In Info Below ‐ Phone Only 
  



From: Miller, Ray - HCD
To: Dan Wilson; Lee Cohen
Cc: Bibbs, Ryan - HCD; Yindeemark, Paul - HCD
Subject: RE: Heritage Senior Residences
Date: Tuesday, March 9, 2021 4:57:31 PM
Attachments: image001.png

Dan and Lee,
 
We have a good news and a little bit of bad news regarding the request for additional DR financing.
The good news is Director and Administration agreed to an increase in DR-17 funds of $2,650,000
totaling $14,350,000. We are covering the amount impacted by the hard costs and the senior loan
reduction, but will not contribute additional funds that will increase the level of cash developer fee
compared to the budget received a couple weeks ago.  
 
Also, it will take some time to have this amount approved by our Finance group and GLO. We’ll do

our best to make the council agenda for March 24th, but it may take another week to have all
internal documentation needed to complete the request.
 
Ray
 

From: Miller, Ray - HCD 
Sent: Friday, February 26, 2021 3:35 PM
To: Dan Wilson <dwilson@apcompanies.com>
Cc: Bibbs, Ryan - HCD (Ryan.Bibbs@houstontx.gov) <Ryan.Bibbs@houstontx.gov>; Paul - HCD
Yindeemark (Paul.Yindeemark@houstontx.gov) <Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage Senior Residences
 
Dan,
 
We’ve reviewed the proposal and will make a recommendation to the GLO and Administration/City
Council for the increased funding. It will take a couple of weeks to get the approvals needed and to
update the files on the new amount.
 
Ray
 

From: Dan Wilson <dwilson@apcompanies.com> 
Sent: Thursday, February 25, 2021 4:42 PM
To: Miller, Ray - HCD <Ray.Miller@houstontx.gov>
Subject: Heritage Senior Residences
 
[Message Came from Outside the City of Houston Mail System]
Ray,
 
Thanks again for today’s call. We have deeply appreciated the City’s continued support in our effort
to bring a new 135-unit high-quality, mixed-income, affordable housing community to the



Washington Corridor. Heritage Senior Residences will be the first development financed with
housing tax credits in the census tract in 30 years and the need for high-quality affordable housing in
this area has never been more significant.
 
Unfortunately, there has been substantial movement in both the micro and macro-economic
environments since we submitted our request in March 2020 for $11.7MM of CDBG-DR funds from
the City of Houston, including several that have recently come to light. As a result, Heritage Senior
Residences, a shovel ready project, is now unable to close and start construction as currently
structured.  The largest contributing factors to the development’s current financial circumstances
are outlined below:
 

Significant increase in interest rates: When Heritage Senior Residences was initially
structured and the CDBG-DR request amount was determined, the 10-year treasury rate was
below 100 Basis Points (BPS).  This low interest rate environment held all the way through the
4th quarter of 2020 (the rate at the time of signing the permanent loan term sheet was
approximately 76 BPS).

 
Unfortunately, since the beginning of 2021, the 10-year treasury rate has increased over 50
BPS from sub 100 BPS to approximately 150 BPS.  As a result, we were just informed by
Freddie Mac (through Citibank) that they need to cut the permanent loan sizing by over
$550,000, from $10.4MM to $9.847MM.
 

Increased Cost of Materials and Labor: Due to the impact of the COVID-19 pandemic on
mills, labor, and distribution channels coupled with increased restrictions on cutting/logging in
Canada and a significant increase in home improvement projects nationwide, building
materials including lumber, steel, and PVC costs have increased substantially.  While Heritage
Senior Residences was able to absorb significant material cost escalations throughout 2020
due to favorable LIHTC equity terms, the cost of building materials have increased
dramatically since the start of 2021 to the dismay of many industry professionals, with lumber
and other materials reaching highs this month; lumber alone resulted in a $1.5MM increase
from January 22nd to the latest pricing received on February 24th. 

 
In addition to the material cost escalations, Turner Construction has advised us that labor
has become increasingly scarce due to last week’s severe winter storm and as a result, they
have lost some of the lowest qualified bidders because they decided to rescind their bid due
to concerns surrounding their ability to deliver under scarce labor conditions (increased
demand for repair work is expected to continue for the next 6-9 months). Consequently,
Turner Construction now has to pay a premium to ensure all of the subcontractors that are
needed to complete the development are secured.  

Due to the significant impacts of these factors and the unique circumstances that led to their
existence, we are requesting an additional $2.9MM of CDBG-DR funds so the development can close
and commence construction.
 
Per your request, attached is the revised NOFA workbook. If there is any additional information we
can provide to help process this request, please let me know.
 
Sincerely,
 
DAN WILSON | Senior Vice President
3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
t: (305) 357.4733 | f: (305) 476.1557 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    



From: Yindeemark, Paul - HCD
To: Lee Cohen
Cc: Greg Griffith
Subject: Re: Heritage Senior Budget
Date: Friday, March 12, 2021 10:20:12 AM
Attachments: image001.png

Lee, 
I'm going to resubmit everything again today with the final amount. 

As expected per Ray's email earlier this week. Our internal approval process can't all be done
in a single day. I have to move the council date to the 31st. Please be advised. 

Thanks,

Paul Yindeemark
City of Houston - HCDD
(832)523-3437
www.houstontx.gov/housing

From: Lee Cohen <LCohen@apcommunities.com>
Sent: Friday, March 12, 2021 9:06:52 AM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage Senior Budget
 

[Message Came from Outside the City of Houston Mail System]
Here you go.
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Friday, March 12, 2021 10:05 AM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: Re: Heritage Senior Budget
 



Lee, 
 
Can you send an excel file of the workbook? 
 
Thanks
 
 
Paul Yindeemark
City of Houston - HCDD
(832)523-3437
www.houstontx.gov/housing
 
 
 

From: Lee Cohen <LCohen@apcommunities.com>
Sent: Friday, March 12, 2021 8:22:14 AM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage Senior Budget
 
[Message Came from Outside the City of Houston Mail System]

Hi Paul,
 
Please see attached. Let me know if you have any questions.
 
Thanks!
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Thursday, March 11, 2021 11:10 AM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage Senior Budget
 
Lee,



 
Just following up on this. I’ll be gone all next week, hoping to get these items from you today or
tomorrow.
 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Yindeemark, Paul - HCD 
Sent: Tuesday, March 9, 2021 4:04 PM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage Senior Budget
 
Great, thanks
 
Paul
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Tuesday, March 9, 2021 4:02 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage Senior Budget
 
[Message Came from Outside the City of Houston Mail System]
Yes sir I’m on it.
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136



m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Tuesday, March 9, 2021 5:01 PM
To: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Budget
 
Lee,
 
Per Ray’s email. Can you send an updated excel workbook and a signed pdf version? Hopefully, this
is the last round of changes we have to make.
 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Tuesday, March 9, 2021 11:00 AM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage Senior Budget
 
[Message Came from Outside the City of Houston Mail System]



Hi Paul,
 
Please see attached. Page 3 was signed by Kenneth Naylor. Let me know if you need anything else.
 
Thank you,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Monday, March 8, 2021 11:43 AM
To: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Budget
 
Sounds good.
 
Thanks
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Monday, March 8, 2021 10:42 AM



To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage Senior Budget
 
[Message Came from Outside the City of Houston Mail System]
Hi Paul,
 
The document was sent out for signature early Friday. Hoping to have it back today.
 
Thank you,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Monday, March 8, 2021 11:36 AM
To: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Budget
 
Lee,
 
Just to follow up on below, will you send the signed workbook back to me sometime this week?
Once received, I will update our LOI to reflect the final numbers.
 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov



Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Thursday, March 4, 2021 4:42 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage Senior Budget
 
[Message Came from Outside the City of Houston Mail System]
That certainly answers it – thank you Paul. Will likely have the signed workbook back to you
tomorrow.
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Thursday, March 4, 2021 5:39 PM
To: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Budget
 
Lee,
 
As long as each category meets its minimum requirements, I have no problem with it.
So, it’s okay to with Distributed Heating and Cooling as opposed to  Envelop Efficiency.
 
Sorry, I’m on another call. Let me know if this answered your question.
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 



T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Thursday, March 4, 2021 4:16 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage Senior Budget
 
[Message Came from Outside the City of Houston Mail System]
Hi Paul,
 
I wanted to double check the Multi-Family Building Resilience selections with the Architect before
sending back the signed NOFA Workbook. Would it be an issue to swap selections under a particular
Resilient Area? For example, if #6 was swapped with #13, the minimum requirement would still be
met for the “Adaptation” Resilient Area.
 
Thank you,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Tuesday, March 2, 2021 6:28 PM
To: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Budget
 
Good deal, thanks!
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Tuesday, March 2, 2021 5:28 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage Senior Budget
 



[Message Came from Outside the City of Houston Mail System]
Sure thing. Will get this back as quickly as possible.
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Tuesday, March 2, 2021 6:25 PM
To: Lee Cohen <LCohen@apcommunities.com>
Subject: RE: Heritage Senior Budget
 
Lee,
 
Can you get the revised workbook signed and dated?
 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Miller, Ray - HCD 
Sent: Thursday, February 25, 2021 1:50 PM
To: Dan Wilson <dwilson@apcompanies.com>; Lee Cohen <LCohen@apcommunities.com>



Cc: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>; Bibbs, Ryan - HCD
<Ryan.Bibbs@houstontx.gov>
Subject: RE: Heritage Senior Budget
 
Dan and Lee,
 

As a follow up, if I don’t get an update by 4:00 the item won’t make it on the agenda for the 10th. In

addition, there is no council meeting on the 17th so if we miss next week we can’t take it to council

until the 24th

 
Ray
 

From: Miller, Ray - HCD 
Sent: Thursday, February 25, 2021 12:56 PM
To: Dan Wilson <dwilson@apcompanies.com>; Lee Cohen <LCohen@apcommunities.com>
Cc: Paul - HCD Yindeemark (Paul.Yindeemark@houstontx.gov) <Paul.Yindeemark@houstontx.gov>;
Bibbs, Ryan - HCD (Ryan.Bibbs@houstontx.gov) <Ryan.Bibbs@houstontx.gov>
Subject: Heritage Senior Budget
 
Dan and Lee,
 
Our agenda office is asking about this item next week. Is the budget finalized to go next week? 
 
I need to know something today.
 
Ray



From: Yindeemark, Paul - HCD
To: Lee Cohen; Nancy Martin
Cc: Greg Griffith
Subject: Re: Heritage - City Council Date
Date: Tuesday, March 30, 2021 12:58:28 PM
Attachments: image001.png

No, I don't see why it wouldn't be on 4/7. But until it's officially on the agenda, then we can
confirm. 

Paul Yindeemark
City of Houston - HCDD
(832)523-3437
www.houstontx.gov/housing

From: Lee Cohen <LCohen@apcommunities.com>
Sent: Tuesday, March 30, 2021 11:55:40 AM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>; Nancy Martin
<nmartin@smfadlaw.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage - City Council Date
 

[Message Came from Outside the City of Houston Mail System]
If the necessary documents were submitted on time, is there any reason why Heritage would not
make it on the 4/7 agenda?
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Tuesday, March 30, 2021 12:54 PM
To: Lee Cohen <LCohen@apcommunities.com>; Nancy Martin <nmartin@smfadlaw.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage - City Council Date
 
Lee,
 



All documents are with our City’s attorney and the Controller’s office. We’re still waiting on the
Mayor’s office to confirm 4/7 agenda.
We should hear something on or before Friday.
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Tuesday, March 30, 2021 11:51 AM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>; Nancy Martin
<nmartin@smfadlaw.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage - City Council Date
 
[Message Came from Outside the City of Houston Mail System]
Hi Paul,
 
Any updates about the April 7 City Council date?
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 



Sent: Monday, March 29, 2021 6:05 PM
To: Nancy Martin <nmartin@smfadlaw.com>; Lee Cohen <LCohen@apcommunities.com>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage - City Council Date
 
Lee/ Greg
 
We’re waiting on the confirmation from the Controller’s office. I’ll let you know soon.
 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

 
 
 
 

From: Nancy Martin <NMartin@smfadlaw.com> 
Sent: Monday, March 29, 2021 4:50 PM
To: Lee Cohen <LCohen@apcommunities.com>; Yindeemark, Paul - HCD
<Paul.Yindeemark@houstontx.gov>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage - City Council Date
 
[Message Came from Outside the City of Houston Mail System]
It made it to the legal department this morning for processing but I haven’t heard anything else.  I
will check. 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Monday, March 29, 2021 4:35 PM
To: Nancy Martin <NMartin@smfadlaw.com>; Yindeemark, Paul - HCD



<Paul.Yindeemark@houstontx.gov>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage - City Council Date
 
Hi Nancy – any updates on the city council agenda?
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Nancy Martin <NMartin@smfadlaw.com> 
Sent: Monday, March 29, 2021 12:20 PM
To: Lee Cohen <LCohen@apcommunities.com>; Yindeemark, Paul - HCD
<Paul.Yindeemark@houstontx.gov>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage - City Council Date
 
As soon as  find out, I will let you know. 
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Monday, March 29, 2021 9:54 AM
To: Nancy Martin <NMartin@smfadlaw.com>; Yindeemark, Paul - HCD
<Paul.Yindeemark@houstontx.gov>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage - City Council Date
 
Thanks Nancy. It would be much appreciated if you could send out an email confirming when the
submission has occurred/when Heritage has officially been added to the agenda.
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Nancy Martin <NMartin@smfadlaw.com> 



Sent: Monday, March 29, 2021 10:49 AM
To: Lee Cohen <LCohen@apcommunities.com>; Yindeemark, Paul - HCD
<Paul.Yindeemark@houstontx.gov>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: RE: Heritage - City Council Date
 
We will be submitting it this morning with the updated legal.
 

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Monday, March 29, 2021 9:44 AM
To: Nancy Martin <NMartin@smfadlaw.com>; Yindeemark, Paul - HCD
<Paul.Yindeemark@houstontx.gov>
Cc: Greg Griffith <ggriffith@apmanagement.net>
Subject: Heritage - City Council Date
 
Good morning,
 

Can you confirm Heritage Senior Residences is included on the April 7th City Council Agenda?
 
Thank you,
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 
ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 



From: Yindeemark, Paul - HCD
To: Lee Cohen; Nancy Martin
Subject: RE: Heritage - City Council Date
Date: Wednesday, April 7, 2021 11:47:20 AM
Attachments: image001.png

image002.png
image003.jpg

Lee,

FYI- on City Council’s result today.

Paul Yindeemark

Financial Analyst IV

Multifamily Division

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov

Follow us: Facebook | Twitter | Instagram | YouTube

From: Lee Cohen <LCohen@apcommunities.com> 
Sent: Thursday, April 1, 2021 3:53 PM
To: Nancy Martin <nmartin@smfadlaw.com>; Yindeemark, Paul - HCD
<Paul.Yindeemark@houstontx.gov>
Subject: RE: Heritage - City Council Date

[Message Came from Outside the City of Houston Mail System]



That’s great, thanks Paul!
 
LEE COHEN | Development Associate
Atlantic Pacific Communities | 3 Miami Central | 161 NW 6th Street, Suite 1020 | Miami, FL 33136
m: 561.573.6628 | Website | Email
 

ATLANTA   AUSTIN   BAY HARBOR   BOCA RATON   DALLAS   MIAMI   PINECREST   SAN DIEGO    

 

From: Nancy Martin <NMartin@smfadlaw.com> 
Sent: Thursday, April 1, 2021 4:45 PM
To: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov>; Lee Cohen
<LCohen@apcommunities.com>
Subject: RE: Heritage - City Council Date
 
Yippee!!!
 

From: Yindeemark, Paul - HCD <Paul.Yindeemark@houstontx.gov> 
Sent: Thursday, April 1, 2021 3:44 PM
To: Lee Cohen <LCohen@apcommunities.com>
Cc: Nancy Martin <NMartin@smfadlaw.com>
Subject: RE: Heritage - City Council Date
 
Lee and Nancy,
 

HSR is officially on the City Council Agenda for 4/7 
 
Thanks,
 

Paul Yindeemark

Financial Analyst IV

Multifamily Division

 

City of Houston

Housing and Community Development Dept.

2100 Travis Street | 9th Floor | Houston TX 77002 

T: (832)523-3437

www.houstontx.gov/housing

www.recovery.houstontx.gov



Follow us: Facebook | Twitter | Instagram | YouTube
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Exhibit C 
 

Loan Document Excerpts 
 
CONSTRUCTION LOAN AGREEMENT 
Section 4.33 Covenants Regarding Tax Credits. (Page 25/88) 
 
Borrower hereby agrees to comply with all of the following covenants: 
 
(k) In the event that Lender and its Construction Inspector, in their sole reasonable discretion, 
determine that the Completion of Construction will not occur by the Completion Date [10/31/22] to 
enable the Property to be “placed in service” (within the meaning given in Section 42 of the Code) by 
December 31, 2022, then (i) within ten (10) business days following notice of Lender’s and Construction 
Inspector’s determination, Borrower shall deliver to Lender written evidence in form and substance 
satisfactory to Lender that the Borrower has applied to the Credit Agency for either (x) an exchange of 
the 2020 allocation of Tax Credits to Borrower for a 2021 (or later year) allocation of Tax Credits (a “Tax 
Credit Swap”) or (y) an administrative extension of the “placed in service” date (a “PIS Extension”) and 
(ii) on or before October 1, 2022 or such later date acceptable to Lender in its sole reasonable 
discretion, but in no event later than October 31, 2022, Borrower shall deliver to Lender written 
evidence of the allocation of 2021 (or later year) Tax Credits from by the Credit Agency or an 
administrative extension of the “placed in service” date by the Credit Agency. Borrower acknowledges 
and agrees that once Lender and its Construction Inspector make the determination that the 
Completion of Construction will not occur by the Completion Date to enable the Property to the “placed 
in service” by December 31, 2021, the rate of interest under the Note shall be increased to the Default 
Rate (as that term is defined in Section 6 of the Note) and shall continue at such increased rate (the 
“Pricing Adjustment Event”) until such time that Borrower provides either a Tax Credit Swap or a PIS 
Extension that extends the “placed in service’ date that is beyond the Completion Date. Upon Borrower 
obtaining either a Tax Credit Swap or a PIS Extension, Borrower and Lender shall negotiate in good faith 
to agree upon a commensurate revision to the Project Schedule which shall include, without limitation, 
an extension of the Completion Date to the extent appropriate in accordance with the provisions of this 
Agreement related to revisions of the Project Schedule.  
 

Borrower acknowledges and agrees that if the Completion Date is extended in accordance with 
the foregoing, then Borrower will be required to obtain a further PIS Extension beyond any Completion 
Date extension and failure to do so will result in a Pricing Adjustment Event. Lender acknowledges and 
agrees that the Pricing Adjustment Event itself shall not be construed as an Event of Default under this 
Agreement or the other Loan Documents, but Lender is not waving any other Event of Default that could 
occur under the Loan Documents by agreeing to the events that could result in the Pricing Adjustment 
Event. 
 
 
 
 
 
 
 
 
 



 
 

 

92317376v.1 0054444/00019 

SCHEDULE 4 (page 63/88) 
PROJECT SCHEDULE 
 

1. Commencement.  Subject to Force Majeure, Borrower shall cause Construction of the 
Improvements to commence no later than no later than April 30, 2021. 
 
2. Progress of Construction. Borrower shall cause Construction of the Improvements to be 
completed in accordance with the following schedule: 

50% Complete January 30, 2022 
100% Complete October 31, 2022 (the “Completion Date”) 

 
3. Completion of Construction of All Improvements. Subject to Force Majeure, Borrower shall 
cause Completion of Construction of all of the Improvements to occur no later than the 
Completion Date. 
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Exhibit D 
 

Updated Construction Schedule 
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Description Budget

Mobilization 
for April/May 
2021

 Pay App #1 
April/May 2021 
Billing Total 

 Pay App #2 
June 2021 
Billing Total 

 Pay App #3 
July 2021 
Billing Total 

 Pay App #4 
August 2021 
Billing Total 

 Pay App #5 
September 2021 
Billing Total 

 Pay App #6 
October 2021 
Billing Total 

 Pay App #7 
November 2021 
Billing Total 

 Pay App #8 
December 2021 
Billing Total 

 Pay App #9 
January 2022 
Billing Total 

 Pay App #10 
February 2022 
Billing Total 

 Pay App #11 
March 2022 
Billing Total 

 Pay App #12 
April 2022 
Billing Total 

 Pay App #13 
May 2022 
Billing Total 

 Pay App #14 
June 2022 
Billing Total 

 Pay App #15 
July 2022 
Billing Total 

 Pay App #16 
August 2022 
Billing Total 

 Pay App #17 
September 2022 
Billing Total  Total  Balance 

Subs' Direct Cost 20,826,710.00  0%                               - TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD
Preconstruction 75,000.00           100.00% 75,000                  -                     -                     -                      -                              -                        -                           -                           -                      -                          -                        -                         -                        -                        -                       -                     -                            75,000            -               
Procurement 30,557.00           50.00% 15,279                  15,279         -                     -                      -                              -                        -                           -                           -                      -                          -                        -                         -                        -                        -                       -                     -                            30,557            -               
Staff GC's - Other 1,388,899.00     11.11% 154,322                77,161         77,161          77,161           77,161                   77,161             77,161                77,161               77,161           77,161               77,161             77,161             77,161             77,161            77,161            77,161          77,161                 1,388,899       (0)             

Temporary Utilities 239,139.00        11.11% 26,571                  13,286         13,286          13,286           13,286                   13,286             13,286                13,286               13,286           13,286               13,286             13,286             13,286             13,286            13,286            13,286          13,286                 239,139          -               
Project Offices 108,381.00        11.11% 12,042                  6,021            6,021            6,021             6,021                     6,021               6,021                  6,021                  6,021              6,021                 6,021               6,021                6,021               6,021               6,021              6,021            6,021                   108,381          (0)             
Project Safety & Security 154,057.00        11.11% 17,117                  8,559            8,559            8,559             8,559                     8,559               8,559                  8,559                  8,559              8,559                 8,559               8,559                8,559               8,559               8,559              8,559            8,559                   154,057          0              
Miscellaneous 94,127.00           11.11% 10,459                  5,229            5,229            5,229             5,229                     5,229               5,229                  5,229                  5,229              5,229                 5,229               5,229                5,229               5,229               5,229              5,229            5,229                   94,127            (0)             

Total GC Billing 2,090,160.00     14.87% 310,790                125,534       110,256        110,256        110,256                110,256           110,256             110,256             110,256         110,256             110,256           110,256           110,256           110,256          110,256         110,256       110,256               2,090,160       (0)             

Insurance 254,016.00        100.00% 254,016                -                     -                     -                      -                              -                        -                           -                           -                      -                          -                        -                         -                        -                        -                       -                     -                            254,016          -               
Fee 822,908.00        0.00% -                             TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD -                        

Total April-May Billing 23,739,778.00  2.38% 564,806               

DocuSign Envelope ID: 1879C1C4-E4EF-4579-AF28-7CF2E45FAD2F



Activity ID Activity Name Original
Duration

Start Finish

Heritage Owner Schedule - 2021.05.26Heritage Owner Schedule - 2021.05.26 421 15-Apr-21 A 09-Dec-22

Level of EffortLevel of Effort 378 15-Apr-21 08-Oct-22

2 Contract Start 0 15-Apr-21

63 Construction 378 15-Apr-21 08-Oct-22

3 Contract Finish 0 08-Oct-22

MilestonesMilestones 421 15-Apr-21 A 09-Dec-22

5 Permit 0 15-Apr-21*

7 Trade Partners Signed up 28 15-Apr-21 24-May-21

6 NTP 0 16-Apr-21 A

8 Meeting with City of Houston 1 25-May-21 25-May-21

9 Dried-In 0 16-Feb-22

10 Setting of Bathtubs 0 17-Feb-22*

11 Setting of AC Units 0 18-Feb-22

12 Lock-In 0 09-Sep-22

13 Substantial Completion 0 08-Oct-22

14 Final Completion 0 09-Dec-22

Procurement / EngineeringProcurement / Engineering 45 25-May-21 28-Jul-21

Long Lead SubmittalsLong Lead Submittals 45 25-May-21 28-Jul-21

17 Elevators 10 25-May-21 08-Jun-21

20 R-Tanks 10 25-May-21 08-Jun-21

24 Water  Meter 10 25-May-21 08-Jun-21

18 Cabinets 15 09-Jun-21 29-Jun-21

19 Glass & Glazing 10 30-Jun-21 14-Jul-21

21 Light Fixtures 10 30-Jun-21 14-Jul-21

22 HVAC Units 10 30-Jun-21 14-Jul-21

23 Doors 10 30-Jun-21 14-Jul-21

25 Fire Pump   10 30-Jun-21 14-Jul-21

26 Electrical Gear/Panels/Transformers 20 30-Jun-21 28-Jul-21

Deferred SubmittalsDeferred Submittals 1 25-May-21 25-May-21

28 Roof Trusses 1 25-May-21 25-May-21

31 Low Roof Canopies 1 25-May-21 25-May-21

30 Emergency Responder 1 25-May-21 25-May-21

29 Steel Stairs, Handrails & guardrails 1 25-May-21 25-May-21

Submittals Submittals 55 25-May-21 11-Aug-21

33 Rebar Shops 10 25-May-21 08-Jun-21

34 Fire Brake Tank 10 23-Jun-21 07-Jul-21

35 Tile 10 29-Jul-21 11-Aug-21

36 Plumbing Fixtures 10 29-Jul-21 11-Aug-21

37 Door Hardware 10 29-Jul-21 11-Aug-21

Material Lead TimesMaterial Lead Times 80 09-Jun-21 30-Sep-21

42 R-tanks 30 09-Jun-21 21-Jul-21

47 Water  Meter 60 09-Jun-21 01-Sep-21

39 Elevators 60 09-Jun-21 01-Sep-21

40 Cabinets 30 30-Jun-21 11-Aug-21

46 Fire Brake Tank 60 08-Jul-21 30-Sep-21

45 Fire Pump 30 15-Jul-21 25-Aug-21

43 Light Fixtures 30 15-Jul-21 25-Aug-21

41 Glass & Glazing 30 15-Jul-21 25-Aug-21

44 HVAC Units 30 15-Jul-21 25-Aug-21

48 Electrical Gear/Panels/Transformers 20 29-Jul-21 25-Aug-21

Structure/Exterior /ServiceStructure/Exterior /Service 30 16-Apr-21 A 27-May-21

50 Permit 1 16-Apr-21 A 16-Apr-21 A

51 Mobilize 2 26-May-21 27-May-21

SITE WORKSITE WORK 117 28-May-21 11-Nov-21

53 Install SWPP 2 28-May-21 01-Jun-21

54 Strip Site 3 02-Jun-21 04-Jun-21

56 Site Survey 1 07-Jun-21 07-Jun-21

55 GPRS Scan Site 1 07-Jun-21 07-Jun-21

57 Demo Existing Sidewalk / Drives 3 07-Jun-21 09-Jun-21

Site UtilitiesSite Utilities 92 06-Jul-21 11-Nov-21

59 Excavate for underground detention 4 06-Jul-21 09-Jul-21

60 Install Underground detention/Lift Station and underslab pipe13 22-Jul-21 09-Aug-21

61 Install Underground Electrical 15 22-Jul-21 11-Aug-21

62 Install Underground Plumbing 15 30-Jul-21 19-Aug-21

Water and SanitaryWater and Sanitary 35 10-Aug-21 28-Sep-21

64 Tie in Fireline Main 10 10-Aug-21 23-Aug-21

65 Tie in Water Main 5 24-Aug-21 30-Aug-21

68 Tie in Sanitary 10 31-Aug-21 14-Sep-21

66 Water  Meter Install 3 02-Sep-21 07-Sep-21

67 Water  Available 1 08-Sep-21 08-Sep-21

69 Tie in Storm 10 15-Sep-21 28-Sep-21

PowerPower 65 12-Aug-21 11-Nov-21

71 Trans former Pad Layout 2 12-Aug-21* 13-Aug-21

72 Trans former Pad Rough In 6 16-Aug-21* 23-Aug-21

73 Concrete Transformer Pad 4 24-Aug-21* 27-Aug-21

74 Trans former Pad Inspection 7 30-Aug-21 08-Sep-21

75 Install Transformers 7 09-Sep-21 17-Sep-21

76 Secondary Wire Pulled to Meter Banks 30 20-Sep-21 29-Oct-21

77 Permanent Power 7 03-Nov-21 11-Nov-21

Structure Structure 130 23-Jun-21 28-Dec-21

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb

2021 2022 2023

Contract Start

Construction

Contract Finish

Permit

Trade Partners Signed up

NTP 

Meeting with City of Houston

Dried-In

Setting of Bathtubs

Setting of AC Units

Lock-In 

Substantial Completion

Final Completion

Elevators

R-Tanks

Water  Meter

Cabinets

Glass & Glazing

Light Fixtures

HVAC Units

Doors

Fire Pump   

Electrical Gear/Panels/Transformers

Roof Trusses

Low Roof Canopies

Emergency Responder

Steel Stairs, Handrails & guardrails

Rebar Shops 

Fire Brake Tank

Tile

Plumbing Fixtures

Door Hardware

R-tanks

Water  Meter

Elevators

Cabinets

Fire Brake Tank

Fire Pump

Light Fixtures

Glass & Glazing

HVAC Units

Electrical Gear/Panels/Transformers

Permit

Mobilize 

Install SWPP

Strip Site

Site Survey

GPRS Scan Site

Demo Existing Sidewalk / Drives

Excavate for underground detention

Install Underground detention/Lift Station and underslab pipe

Install Underground Electrical

Install Underground Plumbing

Tie in Fireline Main

Tie in Water Main

Tie in Sanitary

Water  Meter Install

Water  Available

Tie in Storm

Trans former Pad Layout

Trans former Pad Rough In

Concrete Transformer Pad

Trans former Pad Inspection

Install Transformers

Secondary Wire Pulled to Meter Banks

Permanent Power

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Start Date: 15-Apr-21

Finish Date: 09-Dec-22

Heritage Owner Schedule - 2021.05.26

Page 1 of 8



Activity ID Activity Name Original
Duration

Start Finish

79 Erect Tower Crane 4 11-Oct-21 14-Oct-21

Level 1 / FoundationLevel 1 / Foundation 94 23-Jun-21 03-Nov-21

Priority Footings at R-TanksPriority Footings at R-Tanks 8 23-Jun-21 06-Jul-21

82 Excavate Install Priority Footings 6 23-Jun-21 30-Jun-21

83 Piers at R Tanks 6 25-Jun-21 02-Jul-21

84 Ready for R Tanks Excavate 0 06-Jul-21 06-Jul-21

Area 1 - North FoundationArea 1 - North Foundation 43 01-Jul-21 31-Aug-21

86 Excavate Install Spread Footings 7 01-Jul-21 12-Jul-21

87 Setup pour elevator Pit 5 13-Jul-21 19-Jul-21

91 Set up & Pour Columns Area 1 13 13-Jul-21* 29-Jul-21

94 Install Underground Electrical 15 13-Jul-21 02-Aug-21

88 Water  Proof Elevator Pit Walls Before Backfill 1 20-Jul-21 20-Jul-21

89 Setup Pour first floor elev shaft walls 4 21-Jul-21 26-Jul-21

90 Setup Pour Stairwell Walls 4 27-Jul-21 30-Jul-21

92 Install Exterior Grade Beams 4 30-Jul-21 04-Aug-21

93 Install Undeground Plumbing 15 30-Jul-21 19-Aug-21

95 Prep Pad 3 20-Aug-21 24-Aug-21

96 Slab on Grade Area 1 5 25-Aug-21* 31-Aug-21

Area 2 - South FoundationArea 2 - South Foundation 41 13-Jul-21 08-Sep-21

99 Set Up Pour Elevator Pit 5 13-Jul-21 19-Jul-21

98 Excavate Install Spread Footings Area 2 7 13-Jul-21 21-Jul-21

100 Setup Pour first floor elev shaft walls 5 20-Jul-21 26-Jul-21

101 Waterproof Elevator Pit Walls Before Backfill 1 27-Jul-21 27-Jul-21

104 Install Exterior Grade Beams 4 27-Jul-21 30-Jul-21

102 Setup Pour Stairwell Walls 1 28-Jul-21 28-Jul-21

103 Set up & Pour  Columns Area 2 13 30-Jul-21* 17-Aug-21

106 Install Underground Electrical 7 03-Aug-21 11-Aug-21

105 Install Underground Plumbing 7 18-Aug-21 26-Aug-21

107 Prep Pad 3 27-Aug-21 31-Aug-21

108 Set up & pour Slab on Grade Area 2 5 01-Sep-21* 08-Sep-21

Area 1 North Elevated PodiumArea 1 North Elevated Podium 27 01-Sep-21 08-Oct-21

110 Form 6 01-Sep-21 09-Sep-21

111 MEP Sleeves and Reinforce 3 10-Sep-21 14-Sep-21

112 Set up & Pour Concrete Podium Area 1 1 15-Sep-21* 15-Sep-21

113 Stress PT Cables 3 16-Sep-21 20-Sep-21

114 Wreck 4 21-Sep-21 24-Sep-21

115 Install CMU Elevator Shaft 10 27-Sep-21 08-Oct-21

Area 2 South Podium ElevatedArea 2 South Podium Elevated 28 27-Sep-21 03-Nov-21

117 Form 6 27-Sep-21 04-Oct-21

118 MEP Sleeves and Reinforce 3 05-Oct-21 07-Oct-21

119 Set up & Pour Concrete Podium Area 2 1 08-Oct-21* 08-Oct-21

120 Stress PT Cables 3 11-Oct-21 13-Oct-21

121 Wreck 5 14-Oct-21 20-Oct-21

122 Install CMU Elevator Shaft Area 2 10 21-Oct-21 03-Nov-21

Level 2 / FloorsLevel 2 / Floors 22 11-Oct-21 09-Nov-21

Level 2 Area 1Level 2 Area 1 16 12-Oct-21 02-Nov-21

125 Layout Area 1 2 12-Oct-21 13-Oct-21

126 Frame Walls Area 1 5 14-Oct-21 20-Oct-21

127 Install Plumbing Stacks 1 21-Oct-21 21-Oct-21

128 Install Floor Trusses for Level 2 / Area 1 5 22-Oct-21 28-Oct-21

129 Install Floor Decking Area 1 3 29-Oct-21 02-Nov-21

Level 2 Area 2Level 2 Area 2 22 11-Oct-21 09-Nov-21

131 Layout Area 2 2 11-Oct-21 12-Oct-21

132 Frame Walls Area 2 5 28-Oct-21 03-Nov-21

133 Install Floor Trusses Area 2 5 29-Oct-21 04-Nov-21

134 Install Floor Decking Area 2 3 05-Nov-21 09-Nov-21

Level 3 / FloorsLevel 3 / Floors 21 03-Nov-21 03-Dec-21

Level 3 Area 1Level 3 Area 1 14 03-Nov-21 22-Nov-21

137 Layout Area 1 2 03-Nov-21 04-Nov-21

138 Frame Walls Area 1 4 05-Nov-21 10-Nov-21

139 Install Plumbing Stacks 1 11-Nov-21 11-Nov-21

140 Install Floor Trusses for Level 2 / Area 1 4 12-Nov-21 17-Nov-21

141 Install Floor Decking Area 1 3 18-Nov-21 22-Nov-21

Level 3 Area 2Level 3 Area 2 16 10-Nov-21 03-Dec-21

143 Layout Area 2 2 10-Nov-21 11-Nov-21

144 Frame Walls Area 2 5 12-Nov-21 18-Nov-21

145 Install Plumbing Stacks 1 19-Nov-21 19-Nov-21

146 Install Floor Trusses Area 2 5 22-Nov-21 30-Nov-21

147 Install Floor Decking Area 2 3 01-Dec-21 03-Dec-21

Level 4  / FloorsLevel 4  / Floors 23 23-Nov-21 28-Dec-21

Level 4 Area 1Level 4 Area 1 14 23-Nov-21 14-Dec-21

150 Layout Area 1 2 23-Nov-21 24-Nov-21

151 Frame Walls Area 1 4 29-Nov-21 02-Dec-21

152 Install Plumbing Stacks 1 03-Dec-21 03-Dec-21

153 Install Floor Trusses for Level 2 / Area 1 4 06-Dec-21 09-Dec-21

154 Install Floor Decking Area 1 3 10-Dec-21 14-Dec-21

Level 4 Area 2Level 4 Area 2 16 06-Dec-21 28-Dec-21

156 Layout Area 2 2 06-Dec-21 07-Dec-21

157 Frame Walls Area 2 5 08-Dec-21 14-Dec-21

158 Install Plumbing Stacks 1 15-Dec-21 15-Dec-21

159 Install Floor Trusses Area 2 5 16-Dec-21 22-Dec-21

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb

2021 2022 2023

Erect Tower Crane

Excavate Install Priority Footings

Piers at R Tanks

Ready for R Tanks Excavate

Excavate Install Spread Footings 

Setup pour elevator Pit

Set up & Pour Columns Area 1

Install Underground Electrical

Water  Proof Elevator Pit Walls Before Backfill

Setup Pour first floor elev shaft walls

Setup Pour Stairwell Walls

Install Exterior Grade Beams

Install Undeground Plumbing

Prep Pad

Slab on Grade Area 1

Set Up Pour Elevator Pit

Excavate Install Spread Footings Area 2

Setup Pour first floor elev shaft walls

Waterproof Elevator Pit Walls Before Backfill

Install Exterior Grade Beams

Setup Pour Stairwell Walls

Set up & Pour  Columns Area 2

Install Underground Electrical

Install Underground Plumbing

Prep Pad

Set up & pour Slab on Grade Area 2

Form

MEP Sleeves and Reinforce

Set up & Pour Concrete Podium Area 1

Stress PT Cables

Wreck

Install CMU Elevator Shaft

Form

MEP Sleeves and Reinforce

Set up & Pour Concrete Podium Area 2

Stress PT Cables

Wreck

Install CMU Elevator Shaft Area 2

Layout Area 1

Frame Walls Area 1

Install Plumbing Stacks

Install Floor Trusses for Level 2 / Area 1

Install Floor Decking Area 1

Layout Area 2

Frame Walls Area 2

Install Floor Trusses Area 2

Install Floor Decking Area 2

Layout Area 1

Frame Walls Area 1

Install Plumbing Stacks

Install Floor Trusses for Level 2 / Area 1

Install Floor Decking Area 1

Layout Area 2

Frame Walls Area 2

Install Plumbing Stacks

Install Floor Trusses Area 2

Install Floor Decking Area 2

Layout Area 1

Frame Walls Area 1

Install Plumbing Stacks

Install Floor Trusses for Level 2 / Area 1

Install Floor Decking Area 1

Layout Area 2

Frame Walls Area 2

Install Plumbing Stacks

Install Floor Trusses Area 2

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Start Date: 15-Apr-21

Finish Date: 09-Dec-22

Heritage Owner Schedule - 2021.05.26
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Activity ID Activity Name Original
Duration

Start Finish

160 Install Floor Decking Area 2 3 23-Dec-21 28-Dec-21

Level 5 / FloorsLevel 5 / Floors 46 15-Dec-21 18-Feb-22

Level 5 Area 1Level 5 Area 1 26 15-Dec-21 21-Jan-22

163 Layout Area 1 2 15-Dec-21 16-Dec-21

164 Frame Walls Area 1 4 17-Dec-21 22-Dec-21

165 Install Plumbing Stacks 1 23-Dec-21 23-Dec-21

Roof Structure Area 1Roof Structure Area 1 19 27-Dec-21 21-Jan-22

167 Install Roof Trusses 5 27-Dec-21 03-Jan-22

168 Install Roof Decking 4 04-Jan-22 07-Jan-22

169 Install Roofing 10 10-Jan-22 21-Jan-22

Level 5 Area 2Level 5 Area 2 37 29-Dec-21 18-Feb-22

171 Layout Area 2 2 29-Dec-21 30-Dec-21

172 Frame Walls Area 2 5 03-Jan-22 07-Jan-22

Roof Structure Area 2Roof Structure Area 2 30 10-Jan-22 18-Feb-22

174 Install Roof Trusses 5 10-Jan-22 14-Jan-22

175 Install Roof Decking 4 12-Jan-22 17-Jan-22

176 Install Roofing 15 27-Jan-22* 16-Feb-22

177 Set AC Units on Roof 2 17-Feb-22 18-Feb-22

ExteriorExterior 174 27-Sep-21 02-Jun-22

Ext Level 1Ext Level 1 174 27-Sep-21 02-Jun-22

Area A ExteriorArea A Exterior 173 27-Sep-21 01-Jun-22

181 Exterior Wall Framing 5 27-Sep-21 01-Oct-21

182 Finishes at Power Bank 5 04-Oct-21 08-Oct-21

183 Set Power Bank 5 11-Oct-21 15-Oct-21

184 Remaining Finishes 1 01-Jun-22 01-Jun-22

Area B ExteriorArea B Exterior 156 21-Oct-21 02-Jun-22

186 Exterior Wall Framing 2 21-Oct-21 22-Oct-21

187 Finishes at Power Bank 2 25-Oct-21 26-Oct-21

188 Set Power Bank 5 27-Oct-21 02-Nov-21

189 Remaining Finishes 1 02-Jun-22 02-Jun-22

Wood Building Exterior Wood Building Exterior 89 06-Dec-21 11-Apr-22

Exterior 2nd and 3rd FloorExterior 2nd and 3rd Floor 76 06-Dec-21 23-Mar-22

192 Install Scaffolding 10 06-Dec-21 17-Dec-21

193 Install Plywood Sheating 12 20-Dec-21 06-Jan-22

194 Install Air Barrier 12 07-Jan-22 24-Jan-22

195 Install Windows 12 14-Jan-22 31-Jan-22

196 Install Siding 20 18-Jan-22 14-Feb-22

197 Install Stucco 15 15-Feb-22 07-Mar-22

198 Paint Exterior 12 08-Mar-22 23-Mar-22

Exterior 4th and 5th FloorExterior 4th and 5th Floor 76 23-Dec-21 11-Apr-22

200 Install Scaffolding 10 23-Dec-21 07-Jan-22

201 Install Plywood Sheating 12 10-Jan-22 25-Jan-22

203 Install Facia Trim 7 18-Jan-22 26-Jan-22

202 Install Air Barrier 12 26-Jan-22 10-Feb-22

204 Install Windows 12 02-Feb-22 17-Feb-22

205 Install Siding 20 04-Feb-22 03-Mar-22

206 Install Stucco 15 04-Mar-22 24-Mar-22

207 Paint Exterior 12 25-Mar-22 11-Apr-22

Interior BuildoutInterior Buildout 306 10-Aug-21 20-Oct-22

Amenity Center Level 1Amenity Center Level 1 39 27-Sep-21 18-Nov-21

210 Install CMU Wall 5 27-Sep-21 01-Oct-21

211 Frame Walls 4 04-Oct-21 07-Oct-21

212 Rough Electrical 5 08-Oct-21 14-Oct-21

213 Rough Plumbing 5 08-Oct-21 14-Oct-21

214 Rough Mechanical 5 08-Oct-21 14-Oct-21

342 Rough Security/ Emergency Responders 2 15-Oct-21 18-Oct-21

215 Inwall / Ceiling Inspections 1 19-Oct-21 19-Oct-21

216 Insulate Walls/Ceilings 5 20-Oct-21 26-Oct-21

217 Install Drywall / Tape & Float 5 27-Oct-21 02-Nov-21

218 Install Aluminum Storefront 5 03-Nov-21 09-Nov-21

219 Paint Walls 3 10-Nov-21 12-Nov-21

220 Install Flooring 4 15-Nov-21 18-Nov-21

Trash Compactor EnclosureTrash Compactor Enclosure 28 21-Oct-21 01-Dec-21

222 Install CMU Walls 5 21-Oct-21 27-Oct-21

223 Painted CMU Walls 2 28-Oct-21 29-Oct-21

224 Power Service Bank 5 01-Nov-21 05-Nov-21

225 Temp Office Buildout 15 08-Nov-21 30-Nov-21

226 Move into Office Area 1 01-Dec-21 01-Dec-21

Fire Pump Room/Storage RoomFire Pump Room/Storage Room 238 10-Aug-21 18-Jul-22

228 Install Fire Riser 5 10-Aug-21 16-Aug-21

229 Install Brake Tank 5 01-Oct-21 07-Oct-21

230 Fire Pump Room Framing 4 08-Oct-21 13-Oct-21

231 Rough in Framing 4 14-Oct-21 19-Oct-21

232 Inwall Inspection 1 20-Oct-21 20-Oct-21

233 Interior Finishes 4 21-Oct-21 26-Oct-21

234 Mechanical Rough in 10 27-Oct-21 09-Nov-21

235 Fire Pump Startup 10 05-Jul-22 18-Jul-22

Main Telecom RoomMain Telecom Room 100 12-Aug-21 05-Jan-22

237 Telecomm Service Bank 1 12-Aug-21 12-Aug-21

238 Main Telecom Room Framing 3 14-Oct-21 18-Oct-21

239 Rough in Framing 2 19-Oct-21 20-Oct-21

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb

2021 2022 2023

Install Floor Decking Area 2

Layout Area 1

Frame Walls Area 1

Install Plumbing Stacks

Install Roof Trusses

Install Roof Decking

Install Roofing 

Layout Area 2

Frame Walls Area 2

Install Roof Trusses

Install Roof Decking

Install Roofing 

Set AC Units on Roof

Exterior Wall Framing 

Finishes at Power Bank

Set Power Bank

Remaining Finishes

Exterior Wall Framing 

Finishes at Power Bank

Set Power Bank

Remaining Finishes

Install Scaffolding

Install Plywood Sheating 

Install Air Barrier 

Install Windows

Install Siding 

Install Stucco

Paint Exterior

Install Scaffolding

Install Plywood Sheating 

Install Facia Trim

Install Air Barrier 

Install Windows

Install Siding 

Install Stucco

Paint Exterior

Install CMU Wall

Frame Walls

Rough Electrical

Rough Plumbing

Rough Mechanical

Rough Security/ Emergency Responders

Inwall / Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall / Tape & Float

Install Aluminum Storefront 

Paint Walls

Install Flooring 

Install CMU Walls 

Painted CMU Walls

Power Service Bank

Temp Office Buildout

Move into Office Area

Install Fire Riser

Install Brake Tank

Fire Pump Room Framing

Rough in Framing

Inwall Inspection

Interior Finishes

Mechanical Rough in

Fire Pump Startup

Telecomm Service Bank

Main Telecom Room Framing

Rough in Framing

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Start Date: 15-Apr-21

Finish Date: 09-Dec-22

Heritage Owner Schedule - 2021.05.26
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Activity ID Activity Name Original
Duration

Start Finish

240 Inwall Inspection 1 21-Oct-21 21-Oct-21

241 Interior Finishes 4 22-Oct-21 27-Oct-21

242 Install Split Unit 4 28-Oct-21 02-Nov-21

243 Power to Split Unit 10 03-Nov-21 16-Nov-21

244 Data Racks 1 17-Nov-21 17-Nov-21

245 Activate Data Lines 1 05-Jan-22 05-Jan-22

Aminety Center Level 2Aminety Center Level 2 136 21-Oct-21 04-May-22

247 Frame Walls 2 21-Oct-21 22-Oct-21

248 Rough Electrical 10 03-Mar-22 16-Mar-22

249 Rough Plumbing 10 03-Mar-22 16-Mar-22

250 Rough Mechanical 10 03-Mar-22 16-Mar-22

432 Rough Security/ Emergency Responders 2 17-Mar-22 18-Mar-22

251 Inwall / Ceiling Inspections 1 21-Mar-22 21-Mar-22

252 Insulate Walls/Ceilings 4 22-Mar-22 25-Mar-22

253 Install Drywall / Tape & Float 5 28-Mar-22 01-Apr-22

254 Install Gypcrete 2 04-Apr-22 05-Apr-22

255 Trim Out Area 5 06-Apr-22 12-Apr-22

256 Paint Area 4 13-Apr-22 18-Apr-22

257 Install Casework 3 19-Apr-22 21-Apr-22

258 Install Flooring 4 22-Apr-22 27-Apr-22

259 Set Appliances 1 28-Apr-22 28-Apr-22

260 Punch & Sell 4 29-Apr-22 04-May-22

Aminety Center Level 3 Aminety Center Level 3 126 05-Nov-21 05-May-22

262 Frame Walls 3 05-Nov-21 09-Nov-21

265 Rough Mechanical 5 17-Mar-22 23-Mar-22

264 Rough Plumbing 5 17-Mar-22 23-Mar-22

263 Rough Electrical 10 17-Mar-22 30-Mar-22

365 Rough Security/ Emergency Responders 2 24-Mar-22 25-Mar-22

266 Inwall / Ceiling Inspections 1 31-Mar-22 31-Mar-22

267 Insulate Walls/Ceilings 3 01-Apr-22 05-Apr-22

268 Install Drywall / Tape & Float 5 06-Apr-22 12-Apr-22

269 Install Gypcrete 2 13-Apr-22 14-Apr-22

270 Trim Out Area 1 15-Apr-22 15-Apr-22

271 Paint Area 4 18-Apr-22 21-Apr-22

272 Install Casework 3 22-Apr-22 26-Apr-22

273 Install Flooring 3 27-Apr-22 29-Apr-22

274 Set Appliances 1 02-May-22 02-May-22

275 Punch & Sell 3 03-May-22 05-May-22

ElevatorsElevators 155 27-Sep-21 05-May-22

Elevator #1Elevator #1 135 27-Sep-21 07-Apr-22

278 Area 1 CMU Elevator #2 Tower 7 27-Sep-21* 05-Oct-21

279 Elevator Cab Buildout 20 17-Feb-22 16-Mar-22

280 Complete Entries 10 17-Mar-22 30-Mar-22

281 Final Adjustment 5 31-Mar-22 06-Apr-22

282 Temp Elevator Inspection 1 07-Apr-22 07-Apr-22

Elevator #2Elevator #2 137 21-Oct-21 05-May-22

284 Area 2 CMU Elevator #1 Tower 7 21-Oct-21 29-Oct-21

285 Elevator Cab Buildout 20 17-Mar-22 13-Apr-22

286 Complete Entries 10 14-Apr-22 27-Apr-22

287 Final Adjustment 5 28-Apr-22 04-May-22

288 Temp Elevator Inspection 1 05-May-22 05-May-22

StairsStairs 36 15-Dec-21 04-Feb-22

Stair BStair B 15 29-Dec-21 19-Jan-22

291 Framing for Stair Complete 3 29-Dec-21 03-Jan-22

292 Metal & Precast Stairs 12 04-Jan-22 19-Jan-22

Stair AStair A 36 15-Dec-21 04-Feb-22

294 Framing for Stair Complete 3 15-Dec-21 17-Dec-21

295 Metal & Precast Stairs 12 20-Jan-22 04-Feb-22

Build Out of UnitsBuild Out of Units 174 17-Feb-22 20-Oct-22

BO Level - 5BO Level - 5 107 17-Feb-22 19-Jul-22

BO Level - 5 Area 1BO Level - 5 Area 1 97 17-Feb-22 05-Jul-22

302 Sprinkler Pipe 4 17-Feb-22 22-Feb-22

304 Set Bath Tubs 4 17-Feb-22 22-Feb-22

299 Rough Electrical 10 17-Feb-22 02-Mar-22

300 Rough Mechanical 10 17-Feb-22 02-Mar-22

301 Rough Plumbing 10 17-Feb-22 02-Mar-22

606 Rough Security/ Emergency Responders 2 03-Mar-22 04-Mar-22

303 Inwall / Ceiling Inspections 1 07-Mar-22 07-Mar-22

305 Insulate walls/Ceilings 3 08-Mar-22 10-Mar-22

306 Install Drywall/T&F Area 1 7 11-Mar-22 21-Mar-22

307 Install Gypcrete 3 05-Apr-22 07-Apr-22

308 Install Door Frames 6 08-Apr-22 15-Apr-22

309 Trim Out Area 1 5 18-Apr-22 22-Apr-22

310 Paint Area 1 7 25-Apr-22 03-May-22

311 Install Cabinets 10 04-May-22 17-May-22

314 Install Tile Restroom 7 18-May-22 26-May-22

312 Install Kitchen tile Backsplash 7 18-May-22 26-May-22

313 Install P-lam on countertop 5 27-May-22 03-Jun-22

315 Install Flooring Area 1 10 06-Jun-22 17-Jun-22

317 Trim out MEP Area 1 3 20-Jun-22 22-Jun-22

316 Install Restroom Fixtures 5 20-Jun-22 24-Jun-22

318 Appliances Area 1 3 23-Jun-22 27-Jun-22

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb

2021 2022 2023

Inwall Inspection

Interior Finishes

Install Split Unit

Power to Split Unit

Data Racks 

Activate Data Lines

Frame Walls

Rough Electrical

Rough Plumbing

Rough Mechanical

Rough Security/ Emergency Responders

Inwall / Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall / Tape & Float

Install Gypcrete 

Trim Out Area 

Paint Area 

Install Casework

Install Flooring

Set Appliances

Punch & Sell 

Frame Walls 

Rough Mechanical

Rough Plumbing

Rough Electrical

Rough Security/ Emergency Responders

Inwall / Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall / Tape & Float

Install Gypcrete 

Trim Out Area 

Paint Area 

Install Casework

Install Flooring

Set Appliances

Punch & Sell 

Area 1 CMU Elevator #2 Tower

Elevator Cab Buildout

Complete Entries

Final Adjustment

Temp Elevator Inspection

Area 2 CMU Elevator #1 Tower

Elevator Cab Buildout

Complete Entries

Final Adjustment

Temp Elevator Inspection

Framing for Stair Complete

Metal & Precast Stairs

Framing for Stair Complete

Metal & Precast Stairs

Sprinkler Pipe

Set Bath Tubs

Rough Electrical

Rough Mechanical

Rough Plumbing

Rough Security/ Emergency Responders

Inwall / Ceiling Inspections

Insulate walls/Ceilings

Install Drywall/T&F Area 1

Install Gypcrete 

Install Door Frames

Trim Out Area 1

Paint Area 1

Install Cabinets

Install Tile Restroom

Install Kitchen tile Backsplash

Install P-lam on countertop

Install Flooring Area 1

Trim out MEP Area 1

Install Restroom Fixtures

Appliances Area 1

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Start Date: 15-Apr-21

Finish Date: 09-Dec-22

Heritage Owner Schedule - 2021.05.26
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Activity ID Activity Name Original
Duration

Start Finish

319 Punch & Sale Area 1 5 28-Jun-22 05-Jul-22

BO Level - 5 Area 2BO Level - 5 Area 2 107 17-Feb-22 19-Jul-22

324 Sprinkler Pipe 4 17-Feb-22 22-Feb-22

321 Rough Electrical 10 03-Mar-22 16-Mar-22

322 Rough Mechanical 10 03-Mar-22 16-Mar-22

323 Rough Plumbing 10 03-Mar-22 16-Mar-22

501 Rough Security/ Emergency Responders 2 17-Mar-22 18-Mar-22

326 Set  Bath Tubs 4 17-Mar-22 22-Mar-22

325 Inwall/Ceiling Inspections 1 21-Mar-22 21-Mar-22

327 Insulate Walls/Ceilings 3 22-Mar-22 24-Mar-22

328 Install Drywall/T&F Area 2 7 25-Mar-22 04-Apr-22

329 Install Gypcrete 3 08-Apr-22 12-Apr-22

330 Install Door Frames 6 13-Apr-22 20-Apr-22

331 Trim Out Area 2 5 25-Apr-22 29-Apr-22

332 Paint Area 2 7 04-May-22 12-May-22

333 Install Cabinets 10 18-May-22 01-Jun-22

334 Install Kitchen tile Backsplash 5 02-Jun-22 08-Jun-22

336 Install Tile Restroom 7 02-Jun-22 10-Jun-22

335 Install P-lam on countertop 5 09-Jun-22 15-Jun-22

337 Install Flooring Area 2 10 20-Jun-22 01-Jul-22

339 Trim out MEP Area 2 3 05-Jul-22 07-Jul-22

338 Install Restroom Fixtures 5 05-Jul-22 11-Jul-22

340 Appliances Area 2 3 08-Jul-22 12-Jul-22

341 Punch & Sale Area 2 5 13-Jul-22 19-Jul-22

BO Level - 4BO Level - 4 113 23-Feb-22 02-Aug-22

BO Level - 4 Area 1BO Level - 4 Area 1 108 23-Feb-22 26-Jul-22

347 Sprinkler Pipe 4 23-Feb-22 28-Feb-22

344 Rough Electrical 10 17-Mar-22 30-Mar-22

345 Rough Mechanical 10 17-Mar-22 30-Mar-22

346 Rough Plumbing 10 17-Mar-22 30-Mar-22

455 Rough Security/ Emergency Responders 2 31-Mar-22 01-Apr-22

349 Set Bath Tubs 4 31-Mar-22 05-Apr-22

348 Inwall/Ceiling Inspections 1 04-Apr-22 04-Apr-22

350 Insulate Walls/Ceilings 3 05-Apr-22 07-Apr-22

351 Install Drywall/T&F Area 1 7 08-Apr-22 18-Apr-22

352 Install Gypcrete 3 03-May-22 05-May-22

353 Install Door Frames 6 06-May-22 13-May-22

354 Trim Out Area 1 5 16-May-22 20-May-22

355 Paint Area 1 7 23-May-22 01-Jun-22

356 Install cabinets 3 02-Jun-22 06-Jun-22

357 Install Kitchen tile Backsplash 1 07-Jun-22 07-Jun-22

358 Install P-lam on countertop 1 08-Jun-22 08-Jun-22

360 Install Flooring Area 1 10 09-Jun-22 22-Jun-22

359 Install Tile Restroom 7 13-Jun-22 21-Jun-22

361 Install Restroom Fixtures 5 22-Jun-22 28-Jun-22

362 Trim out MEP Area 1 3 08-Jul-22 12-Jul-22

363 Appliances Area 1 3 13-Jul-22 15-Jul-22

364 Punch & Sale Area 1 5 20-Jul-22 26-Jul-22

BO Level - 4 Area 2BO Level - 4 Area 2 109 01-Mar-22 02-Aug-22

369 Sprinkler Pipe 4 01-Mar-22 04-Mar-22

366 Rough Electrical 10 31-Mar-22 13-Apr-22

367 Rough Mechanical 10 31-Mar-22 13-Apr-22

368 Rough Plumbing 10 31-Mar-22 13-Apr-22

387 Rough Security/ Emergency Responders 2 14-Apr-22 15-Apr-22

371 Set Bath Tubs 4 14-Apr-22 19-Apr-22

370 Inwall/Ceiling Inspections 1 18-Apr-22 18-Apr-22

372 Insulate Walls/Ceilings 3 19-Apr-22 21-Apr-22

373 Install Drywall/T&F Area 2 7 22-Apr-22 02-May-22

374 Install Gypcrete 3 06-May-22 10-May-22

375 Install Door Frames 6 11-May-22 18-May-22

376 Trim Out Area 2 5 23-May-22 27-May-22

377 Paint Area 2 7 02-Jun-22 10-Jun-22

378 Install cabinets 3 13-Jun-22 15-Jun-22

379 Install Kitchen tile Backsplash 5 16-Jun-22 22-Jun-22

380 Install P-lam on countertop 5 23-Jun-22 29-Jun-22

381 Install Tile Restroom 7 30-Jun-22 11-Jul-22

382 Install Flooring Area 2 10 30-Jun-22 14-Jul-22

383 Install Restroom Fixtures 5 12-Jul-22 18-Jul-22

384 Trim out MEP Area 2 3 15-Jul-22 19-Jul-22

385 Appliances Area 2 2 20-Jul-22 21-Jul-22

386 Punch & Sale Area 2 5 27-Jul-22 02-Aug-22

BO Level - 3BO Level - 3 123 07-Mar-22 26-Aug-22

BO Level - 3 Area 1BO Level - 3 Area 1 113 07-Mar-22 12-Aug-22

392 Sprinkler Pipe 4 07-Mar-22 10-Mar-22

389 Rough Electrical 10 14-Apr-22 27-Apr-22

390 Rough Mechanical 10 14-Apr-22 27-Apr-22

391 Rough Plumbing 10 14-Apr-22 27-Apr-22

410 Rough Security/ Emergency Responders 2 28-Apr-22 29-Apr-22

394 Set Bath Tubs 4 28-Apr-22 03-May-22

393 Inwall / Ceiling Inspections 1 02-May-22 02-May-22

395 Insulate Walls/Ceilings 3 03-May-22 05-May-22

396 Install Drywall/T&F 7 06-May-22 16-May-22

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb

2021 2022 2023

Punch & Sale Area 1 

Sprinkler Pipe

Rough Electrical

Rough Mechanical

Rough Plumbing

Rough Security/ Emergency Responders

Set  Bath Tubs

Inwall/Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall/T&F Area 2

Install Gypcrete 

Install Door Frames

Trim Out Area 2

Paint Area 2

Install Cabinets

Install Kitchen tile Backsplash

Install Tile Restroom

Install P-lam on countertop

Install Flooring Area 2

Trim out MEP Area 2

Install Restroom Fixtures

Appliances Area 2

Punch & Sale Area 2

Sprinkler Pipe

Rough Electrical

Rough Mechanical

Rough Plumbing

Rough Security/ Emergency Responders

Set Bath Tubs

Inwall/Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall/T&F Area 1

Install Gypcrete 

Install Door Frames

Trim Out Area 1

Paint Area 1

Install cabinets

Install Kitchen tile Backsplash

Install P-lam on countertop

Install Flooring Area 1

Install Tile Restroom

Install Restroom Fixtures

Trim out MEP Area 1

Appliances Area 1

Punch & Sale Area 1 

Sprinkler Pipe

Rough Electrical

Rough Mechanical

Rough Plumbing

Rough Security/ Emergency Responders

Set Bath Tubs

Inwall/Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall/T&F Area 2

Install Gypcrete 

Install Door Frames

Trim Out Area 2

Paint Area 2

Install cabinets

Install Kitchen tile Backsplash

Install P-lam on countertop

Install Tile Restroom

Install Flooring Area 2

Install Restroom Fixtures

Trim out MEP Area 2

Appliances Area 2

Punch & Sale Area 2

Sprinkler Pipe

Rough Electrical

Rough Mechanical

Rough Plumbing

Rough Security/ Emergency Responders

Set Bath Tubs

Inwall / Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall/T&F 

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Start Date: 15-Apr-21

Finish Date: 09-Dec-22

Heritage Owner Schedule - 2021.05.26
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Activity ID Activity Name Original
Duration

Start Finish

397 Install Gypcrete 3 01-Jun-22 03-Jun-22

398 Install Door Frames 1 06-Jun-22 06-Jun-22

399 Trim Out Area 1 5 07-Jun-22 13-Jun-22

400 Paint Area 1 7 14-Jun-22 22-Jun-22

401 Install cabinets 3 23-Jun-22 27-Jun-22

402 Install Kitchen tile Backsplash 5 28-Jun-22 05-Jul-22

403 Install P-lam on countertop 5 06-Jul-22 12-Jul-22

404 Install Tile Restroom 7 12-Jul-22 20-Jul-22

405 Install Flooring Area 1 10 15-Jul-22 28-Jul-22

407 Trim out MEP Area 1 3 29-Jul-22 02-Aug-22

406 Install Restroom Fixtures 5 29-Jul-22 04-Aug-22

408 Appliances Area 1 3 03-Aug-22 05-Aug-22

409 Punch & Sale Area 1 5 08-Aug-22 12-Aug-22

BO Level - 3 Area 2BO Level - 3 Area 2 119 11-Mar-22 26-Aug-22

414 Sprinkler Pipe 4 11-Mar-22 16-Mar-22

411 Rough Electrical 10 28-Apr-22 11-May-22

412 Rough Mechanical 10 28-Apr-22 11-May-22

413 Rough Plumbing 10 28-Apr-22 11-May-22

601 Rough Security/ Emergency Responders 2 12-May-22 13-May-22

416 Set Bath Tubs 4 12-May-22 17-May-22

415 Inwall / Ceiling Inspections 1 16-May-22 16-May-22

417 Insulate Walls/Ceilings 3 17-May-22 19-May-22

418 Install Drywall/T&F Area 2 7 20-May-22 31-May-22

419 Install Gypcrete 3 06-Jun-22 08-Jun-22

420 Install Door Frames 1 09-Jun-22 09-Jun-22

421 Trim Out Area 2 5 14-Jun-22 20-Jun-22

422 Paint Area 2 7 23-Jun-22 01-Jul-22

423 Install cabinets 3 05-Jul-22 07-Jul-22

424 Install Kitchen tile Backsplash 5 08-Jul-22 14-Jul-22

425 Install P-lam on countertop 5 15-Jul-22 21-Jul-22

426 Install Tile Restroom 7 21-Jul-22 29-Jul-22

427 Install Flooring Area 2 10 29-Jul-22 11-Aug-22

428 Install Restroom Fixtures 1 12-Aug-22 12-Aug-22

429 Trim out MEP Area 2 3 12-Aug-22 16-Aug-22

430 Appliances Area 2 3 17-Aug-22 19-Aug-22

431 Punch & Sale Area 2 5 22-Aug-22 26-Aug-22

BO Level - 2BO Level - 2 166 01-Mar-22 20-Oct-22

BO Level - 2 Area 1BO Level - 2 Area 1 125 17-Mar-22 12-Sep-22

437 Sprinkler Pipe 4 17-Mar-22 22-Mar-22

434 Rough Electrical 10 12-May-22 25-May-22

435 Rough Mechanical 10 12-May-22 25-May-22

436 Rough Plumbing 10 12-May-22 25-May-22

439 Set Bath Tubs 4 18-May-22 23-May-22

514 Rough Security/ Emergency Responders 2 26-May-22 27-May-22

438 Inwall / Ceiling Inspections 1 31-May-22 31-May-22

440 Insulate walls/Ceilings 1 01-Jun-22 01-Jun-22

441 Install Drywall/T&F Area 1 7 02-Jun-22 10-Jun-22

442 Install Gypcrete 3 20-Jun-22 22-Jun-22

443 Install Door Frames 1 23-Jun-22 23-Jun-22

444 Trim Out Area 1 5 24-Jun-22 30-Jun-22

445 Paint Area 1 7 05-Jul-22 13-Jul-22

446 Install Cabinets 3 14-Jul-22 18-Jul-22

447 Install Kitchen tile Backsplash 7 19-Jul-22 27-Jul-22

448 Install P-lam on countertop 7 28-Jul-22 05-Aug-22

449 Install Tile Restroom 5 01-Aug-22 05-Aug-22

450 Install Flooring Area 1 10 12-Aug-22 25-Aug-22

451 Install Restroom Fixtures 1 26-Aug-22 26-Aug-22

452 Trim out MEP Area 1 3 26-Aug-22 30-Aug-22

453 Appliances Area 1 3 31-Aug-22 02-Sep-22

454 Punch & Sale Area 1 5 06-Sep-22 12-Sep-22

BO Level - 2 Area 2BO Level - 2 Area 2 166 01-Mar-22 20-Oct-22

459 Sprinkler Pipe 4 01-Mar-22 04-Mar-22

456 Rough Electrical 10 31-Mar-22 13-Apr-22

457 Rough Mechanical 10 31-Mar-22 13-Apr-22

458 Rough Plumbing 10 31-Mar-22 13-Apr-22

477 Rough Security/ Emergency Responders 2 14-Apr-22 15-Apr-22

461 Set Bath Tubs 4 14-Apr-22 19-Apr-22

460 Inwall / Ceiling Inspections 1 18-Apr-22 18-Apr-22

462 Insulate Walls/Ceilings 3 19-Apr-22 21-Apr-22

463 Install Drywall/T&F Area 2 5 13-Jun-22 17-Jun-22

464 Install Gypcrete 3 23-Jun-22 27-Jun-22

465 Install Door Frames 6 28-Jun-22 06-Jul-22

466 Trim Out Area 2 5 07-Jul-22 13-Jul-22

467 Paint Area 2 7 14-Jul-22 22-Jul-22

468 Install cabinets 3 25-Jul-22 27-Jul-22

469 Install Kitchen tile Backsplash 7 28-Jul-22 05-Aug-22

471 Install Tile Restroom 5 08-Aug-22 12-Aug-22

470 Install P-lam on countertop 7 08-Aug-22 16-Aug-22

472 Install Flooring Area 2 10 26-Aug-22 09-Sep-22

473 Install Restroom Fixtures 1 12-Sep-22 12-Sep-22

474 Trim out MEP Area 2 15 12-Sep-22 30-Sep-22

475 Appliances Area 2 10 03-Oct-22 13-Oct-22

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb

2021 2022 2023

Install Gypcrete 

Install Door Frames

Trim Out Area 1

Paint Area 1

Install cabinets

Install Kitchen tile Backsplash

Install P-lam on countertop

Install Tile Restroom

Install Flooring Area 1

Trim out MEP Area 1

Install Restroom Fixtures

Appliances Area 1

Punch & Sale Area 1 

Sprinkler Pipe

Rough Electrical

Rough Mechanical

Rough Plumbing

Rough Security/ Emergency Responders

Set Bath Tubs

Inwall / Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall/T&F Area 2

Install Gypcrete 

Install Door Frames

Trim Out Area 2

Paint Area 2

Install cabinets

Install Kitchen tile Backsplash

Install P-lam on countertop

Install Tile Restroom

Install Flooring Area 2

Install Restroom Fixtures

Trim out MEP Area 2

Appliances Area 2

Punch & Sale Area 2

Sprinkler Pipe

Rough Electrical

Rough Mechanical

Rough Plumbing

Set Bath Tubs

Rough Security/ Emergency Responders

Inwall / Ceiling Inspections

Insulate walls/Ceilings

Install Drywall/T&F Area 1

Install Gypcrete 

Install Door Frames

Trim Out Area 1

Paint Area 1

Install Cabinets

Install Kitchen tile Backsplash

Install P-lam on countertop

Install Tile Restroom

Install Flooring Area 1

Install Restroom Fixtures

Trim out MEP Area 1

Appliances Area 1

Punch & Sale Area 1 

Sprinkler Pipe

Rough Electrical

Rough Mechanical

Rough Plumbing

Rough Security/ Emergency Responders

Set Bath Tubs

Inwall / Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall/T&F Area 2

Install Gypcrete 

Install Door Frames

Trim Out Area 2

Paint Area 2

Install cabinets

Install Kitchen tile Backsplash

Install Tile Restroom

Install P-lam on countertop

Install Flooring Area 2

Install Restroom Fixtures

Trim out MEP Area 2

Appliances Area 2

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Start Date: 15-Apr-21

Finish Date: 09-Dec-22

Heritage Owner Schedule - 2021.05.26
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Activity ID Activity Name Original
Duration

Start Finish

476 Punch & Sale Area 2 5 14-Oct-22 20-Oct-22

Infill Area (Leave out for  Crane)Infill Area (Leave out for  Crane) 136 21-Feb-22 31-Aug-22

Infill StructureInfill Structure 76 21-Feb-22 07-Jun-22

Infill Level 1Infill Level 1 12 21-Feb-22 08-Mar-22

480 Crane Removal 6 21-Feb-22 28-Feb-22

481 Pour Second Half Columns 6 01-Mar-22 08-Mar-22

Infill Level 2Infill Level 2 21 09-Mar-22 06-Apr-22

483 Pour Concrete Podium 8 09-Mar-22 18-Mar-22

484 Layout walls Level 2 1 21-Mar-22 21-Mar-22

485 Frame Walls Level 2 5 22-Mar-22 28-Mar-22

486 Install Plumbing Stacks 1 29-Mar-22 29-Mar-22

487 Install Floor Trusses for Level 2 3 30-Mar-22 01-Apr-22

488 Install Floor Decking Area Level 2 3 04-Apr-22 06-Apr-22

Infill Level 3Infill Level 3 12 07-Apr-22 22-Apr-22

490 Lay out walls level 3 1 07-Apr-22 07-Apr-22

491 Frame Walls level 3 5 08-Apr-22 14-Apr-22

492 Install Plumbing Stacks 1 15-Apr-22 15-Apr-22

493 Install Floor Trusses Level 3 3 15-Apr-22 19-Apr-22

494 Install Floor Decking Level 3 3 20-Apr-22 22-Apr-22

Infill Level 4Infill Level 4 12 25-Apr-22 10-May-22

496 Layout walls level 4 1 25-Apr-22 25-Apr-22

497 Frame Walls Level 4 5 26-Apr-22 02-May-22

498 Install plumbing Stacks 1 03-May-22 03-May-22

499 Install Floor Trusses Level 4 3 03-May-22 05-May-22

500 Install Floor Decking Level 4 3 06-May-22 10-May-22

Infill Level 5Infill Level 5 19 11-May-22 07-Jun-22

502 Layout walls level 5 1 11-May-22 11-May-22

507 Install Exterior Plywood Sheating 3 11-May-22 13-May-22

503 Frame walls 5 12-May-22 18-May-22

508 Install Tyvek 3 16-May-22 18-May-22

504 Install Roof Trusses 3 19-May-22 23-May-22

509 Install Windows 3 19-May-22 23-May-22

505 Install Plumbing Stacks 1 24-May-22 24-May-22

506 Install Roof Decking 3 24-May-22 26-May-22

510 Install Siding 5 24-May-22 31-May-22

512 Install Roofing 7 27-May-22* 07-Jun-22

511 Paint Exterior 4 01-Jun-22 06-Jun-22

Infill Build OutInfill Build Out 61 07-Jun-22 31-Aug-22

Infill BO Level - 5Infill BO Level - 5 40 08-Jun-22 03-Aug-22

515 Rough Electrical 4 08-Jun-22 13-Jun-22

516 Rough Mechanical 4 08-Jun-22 13-Jun-22

517 Rough Plumbing 4 08-Jun-22 13-Jun-22

518 Sprinkler Pipe 4 08-Jun-22 13-Jun-22

579 Rough Security/ Emergency Responders 1 14-Jun-22 14-Jun-22

519 Inwall/Ceiling Inspections 1 15-Jun-22 15-Jun-22

520 Insulate Walls/Ceilings 2 16-Jun-22 17-Jun-22

521 Install Drywall/T&F Area 1 4 20-Jun-22 23-Jun-22

522 Install Gypcrete 1 30-Jun-22 30-Jun-22

523 Install Door Frames 3 01-Jul-22 06-Jul-22

524 Trim Out Area 2 07-Jul-22 08-Jul-22

525 Paint Walls 3 11-Jul-22 13-Jul-22

526 Install Kitchen Cabinets 2 14-Jul-22 15-Jul-22

529 Install Tile Restroom 4 18-Jul-22 21-Jul-22

527 Install Kitchen Tile Backsplash 4 18-Jul-22 21-Jul-22

530 Trim out MEP Area 1 1 22-Jul-22 22-Jul-22

528 Install P-lam on countertop 4 22-Jul-22 27-Jul-22

531 Install Flooring 4 25-Jul-22 28-Jul-22

533 Appliances Area 1 1 29-Jul-22 29-Jul-22

532 Install Restroom Fixtures 2 29-Jul-22 01-Aug-22

534 Punch & Sell Area 1 3 01-Aug-22 03-Aug-22

Infill BO Level - 4Infill BO Level - 4 40 14-Jun-22 09-Aug-22

536 Rough Electrical 4 14-Jun-22 17-Jun-22

537 Rough Mechanical 4 14-Jun-22 17-Jun-22

538 Rough Plumbing 4 14-Jun-22 17-Jun-22

539 Sprinkler Pipe 4 14-Jun-22 17-Jun-22

557 Rough Security/ Emergency Responders 1 20-Jun-22 20-Jun-22

541 Set Bath Tubs 2 20-Jun-22 21-Jun-22

540 Inwall/Ceiling Inspections 1 21-Jun-22 21-Jun-22

542 Insulate Walls/Ceilings 2 22-Jun-22 23-Jun-22

543 Install Drywall/T&F Area 1 4 24-Jun-22 29-Jun-22

544 Install Gypcrete 1 30-Jun-22 30-Jun-22

545 Install Door Frames 1 01-Jul-22 01-Jul-22

546 Trim Out Area 1 2 05-Jul-22 06-Jul-22

547 Paint Walls 3 07-Jul-22 11-Jul-22

548 Install Kitchen Cabinets 3 12-Jul-22 14-Jul-22

549 Install Kitchen tile Backsplash 4 15-Jul-22 20-Jul-22

550 Install P-lam on countertop 3 21-Jul-22 25-Jul-22

552 Install Flooring 4 26-Jul-22 29-Jul-22

554 Trim out MEP 2 01-Aug-22 02-Aug-22

551 Install Tile Restroom 4 02-Aug-22 05-Aug-22

555 Install Appliances 1 03-Aug-22 03-Aug-22

556 Punch & Sell Area 1 3 04-Aug-22 08-Aug-22

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb

2021 2022 2023

Punch & Sale Area 2

Crane Removal

Pour Second Half Columns

Pour Concrete Podium

Layout walls Level 2

Frame Walls Level 2

Install Plumbing Stacks

Install Floor Trusses for Level 2 

Install Floor Decking Area Level 2

Lay out walls level 3

Frame Walls level 3

Install Plumbing Stacks

Install Floor Trusses Level 3

Install Floor Decking Level 3

Layout walls level 4

Frame Walls Level 4

Install plumbing Stacks

Install Floor Trusses Level 4

Install Floor Decking Level 4

Layout walls level 5

Install Exterior Plywood Sheating 

Frame walls 

Install Tyvek

Install Roof Trusses

Install Windows

Install Plumbing Stacks

Install Roof Decking 

Install Siding 

Install Roofing 

Paint Exterior 

Rough Electrical

Rough Mechanical

Rough Plumbing

Sprinkler Pipe

Rough Security/ Emergency Responders

Inwall/Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall/T&F Area 1

Install Gypcrete 

Install Door Frames

Trim Out Area 

Paint Walls

Install Kitchen Cabinets

Install Tile Restroom

Install Kitchen Tile Backsplash

Trim out MEP Area 1

Install P-lam on countertop

Install Flooring

Appliances Area 1

Install Restroom Fixtures

Punch & Sell Area 1 

Rough Electrical

Rough Mechanical

Rough Plumbing

Sprinkler Pipe

Rough Security/ Emergency Responders

Set Bath Tubs

Inwall/Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall/T&F Area 1

Install Gypcrete 

Install Door Frames

Trim Out Area 1

Paint Walls

Install Kitchen Cabinets

Install Kitchen tile Backsplash

Install P-lam on countertop

Install Flooring 

Trim out MEP 

Install Tile Restroom

Install Appliances

Punch & Sell Area 1 

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Start Date: 15-Apr-21

Finish Date: 09-Dec-22

Heritage Owner Schedule - 2021.05.26
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Activity ID Activity Name Original
Duration

Start Finish

553 Install Restroom Fixtures 2 08-Aug-22 09-Aug-22

Infill BO Level - 3Infill BO Level - 3 50 20-Jun-22 29-Aug-22

558 Rough Electrical 4 20-Jun-22 23-Jun-22

559 Rough Mechanical 4 20-Jun-22 23-Jun-22

560 Rough Plumbing 4 20-Jun-22 23-Jun-22

561 Sprinkler Pipe 4 20-Jun-22 23-Jun-22

629 Rough Security/ Emergency Responders 1 24-Jun-22 24-Jun-22

563 Set Bath Tubs 2 24-Jun-22 27-Jun-22

562 Inwall/Ceiling Inspections 1 27-Jun-22 27-Jun-22

564 Insulate Walls 2 28-Jun-22 29-Jun-22

565 Install Drywall/T&F 4 30-Jun-22 06-Jul-22

566 Install Gypcrete 1 13-Jul-22 13-Jul-22

567 Install Door Frames 1 14-Jul-22 14-Jul-22

568 Trim Out Area 2 03-Aug-22 04-Aug-22

569 Paint Area 3 05-Aug-22 09-Aug-22

570 Install Kitchen Cabinets 3 10-Aug-22 12-Aug-22

573 Install Tile Restroom 4 10-Aug-22 15-Aug-22

574 Install Flooring Area 3 15-Aug-22 17-Aug-22

571 Install Kitchen tile Backsplash 4 15-Aug-22 18-Aug-22

575 Install Restroom Fixtures 1 18-Aug-22 18-Aug-22

576 Trim out MEP Area 3 18-Aug-22 22-Aug-22

572 Install P-lam on countertop 4 19-Aug-22 24-Aug-22

577 Appliances Area 1 23-Aug-22 23-Aug-22

578 Punch & Sell Area  3 25-Aug-22 29-Aug-22

Infill BO Level - 2Infill BO Level - 2 48 24-Jun-22 31-Aug-22

580 Rough Electrical 4 24-Jun-22 29-Jun-22

581 Rough Mechanical 4 24-Jun-22 29-Jun-22

582 Rough Plumbing 4 24-Jun-22 29-Jun-22

583 Sprinkler Pipe 4 24-Jun-22 29-Jun-22

612 Rough Security/ Emergency Responders 1 30-Jun-22 30-Jun-22

585 Set Bath Tubs 2 30-Jun-22 01-Jul-22

584 Inwall/Ceiling Inspections 1 01-Jul-22 01-Jul-22

586 Insulate Walls/Ceilings 2 05-Jul-22 06-Jul-22

587 Install Drywall/T&F Area 4 07-Jul-22 12-Jul-22

588 Install Gypcrete 1 14-Jul-22 14-Jul-22

589 Install Door Frames 1 15-Jul-22 15-Jul-22

590 Trim Out Area 2 18-Jul-22 19-Jul-22

591 Paint Area 3 20-Jul-22 22-Jul-22

592 Install Kitchen Cabinets 2 25-Jul-22 26-Jul-22

593 Install Kitchen tile Backsplash 4 27-Jul-22 01-Aug-22

594 Install P-lam on countertop 4 02-Aug-22 05-Aug-22

596 Install Flooring Area 3 08-Aug-22 10-Aug-22

595 Install Tile Restroom 2 19-Aug-22 22-Aug-22

597 Install Restroom Fixtures 1 23-Aug-22 23-Aug-22

598 Trim out MEP Area 3 23-Aug-22 25-Aug-22

599 Appliances Area 1 26-Aug-22 26-Aug-22

600 Punch & Sell Area 3 29-Aug-22 31-Aug-22

Atrium/Roof TerraceAtrium/Roof Terrace 31 07-Jun-22 20-Jul-22

602 Install CMU for Planters 10 07-Jun-22 20-Jun-22

603 Install  Waterproofing / Drain Mat 4 21-Jun-22 24-Jun-22

604 Install Concrete Pavers 15 27-Jun-22 18-Jul-22

605 Install Sunshades 2 19-Jul-22 20-Jul-22

Exterior ImprovementsExterior Improvements 17 07-Jun-22 29-Jun-22

607 Pour Sidewalks / Drives 7 07-Jun-22 15-Jun-22

608 Install Parking Lot Striping 2 16-Jun-22 17-Jun-22

611 Landscaping 10 16-Jun-22 29-Jun-22

609 Install Concrete Wheel Stops 2 20-Jun-22 21-Jun-22

610 Install Signage 2 22-Jun-22 23-Jun-22

CloseoutCloseout 74 26-Aug-22 09-Dec-22

613 Test & Balance 15 26-Aug-22 16-Sep-22

614 Commissioning 14 02-Sep-22 22-Sep-22

616 MEP Finals 6 19-Sep-22 26-Sep-22

617 Final Inspection/Egress Walk/Fire Marshal Inspection 6 19-Sep-22 26-Sep-22

618 TCCO QAQC 10 27-Sep-22 08-Oct-22

619 Project Substantial Completion 0 08-Oct-22*

620 Closeout 42 10-Oct-22 08-Dec-22

615 Final Punch 6 21-Oct-22 28-Oct-22

621 Final Completion 1 09-Dec-22 09-Dec-22

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb

2021 2022 2023

Install Restroom Fixtures

Rough Electrical

Rough Mechanical

Rough Plumbing

Sprinkler Pipe

Rough Security/ Emergency Responders

Set Bath Tubs

Inwall/Ceiling Inspections

Insulate Walls

Install Drywall/T&F 

Install Gypcrete 

Install Door Frames

Trim Out Area 

Paint Area 

Install Kitchen Cabinets 

Install Tile Restroom

Install Flooring Area 

Install Kitchen tile Backsplash

Install Restroom Fixtures

Trim out MEP Area 

Install P-lam on countertop

Appliances Area 

Punch & Sell Area  

Rough Electrical

Rough Mechanical

Rough Plumbing

Sprinkler Pipe

Rough Security/ Emergency Responders

Set Bath Tubs

Inwall/Ceiling Inspections

Insulate Walls/Ceilings

Install Drywall/T&F Area 

Install Gypcrete 

Install Door Frames

Trim Out Area 

Paint Area 

Install Kitchen Cabinets

Install Kitchen tile Backsplash

Install P-lam on countertop

Install Flooring Area 

Install Tile Restroom

Install Restroom Fixtures

Trim out MEP Area 

Appliances Area 

Punch & Sell Area 

Install CMU for Planters

Install  Waterproofing / Drain Mat

Install Concrete Pavers

Install Sunshades

Pour Sidewalks / Drives

Install Parking Lot Striping

Landscaping

Install Concrete Wheel Stops

Install Signage 

Test & Balance

Commissioning

MEP Finals

Final Inspection/Egress Walk/Fire Marshal Inspection

TCCO QAQC

Project Substantial Completion

Closeout

Final Punch

Final Completion

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Start Date: 15-Apr-21

Finish Date: 09-Dec-22
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20205 

Ella Grand 

Force Majeure Request 
 
 
 
 
 
 
 



 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on a request for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Application 20205 
Ella Grand in Houston 
 

RECOMMENDED ACTION 
 

WHEREAS, an award of Competitive (9%) Housing Tax Credits in the amount of 
$1,500,000 to 20205 Ella Grand (the Development) was approved by the Board in July 
2020; 

WHEREAS, staff executed a Carryover Allocation Agreement with the Development 
Owner on December 31, 2020, that included a certification from the Development Owner 
that each building for which the allocation was made would be placed in service by 
December 31, 2022, and the 10% Test would be submitted by July 1, 2021 (which was 
subsequently extend to September 30, 2021); 

WHEREAS, on July 14, 2021, the Department received a request to extend the placement 
in service deadline, and staff determined that an extension of the 10% Test deadline was 
appropriate; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the request meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the request for treatment of Ella Grand under an application of the force 
majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
Multifamily Rules, and the 2021 Program Calendar applicable to the Development for the 
purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue a 2021 Carryover Agreement, with 
the extended 10% Test deadline of July 1, 2022 and the extended placement in service 
deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 



 

BACKGROUND 
 
An award of $1,500,000 in Competitive (9%) Housing Tax Credits to the Development was approved by 
the Board in July 2020.  The Development proposed the New Construction of 145 Units for an Elderly, 
mixed income population in Houston. Staff executed a Carryover Allocation Agreement with the 
Development Owner on December 31, 2020, that included a certification from the Development Owner 
that, in order to satisfy the requirements of §42 of the Internal Revenue Code, each building for which 
the allocation was made would be placed in service by December 31, 2022, and the 10% Test would be 
submitted by July 1, 2021 (which was subsequently extend to September 30, 2021).  On July 14, 2021, 
the Department received a request from the Development Owner to extend the placement in service 
deadline from December 31, 2022, to December 31, 2023, under the provisions of 10 TAC §11.6(5) 
related to Credits Returns Resulting from Force Majeure Events.  Staff determined that an extension of 
the 10% Test deadline was appropriate. 
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
Presidentially Declared Major Disaster  

Of the circumstances listed in the rule, the request indicates that force majeure might be triggered by a 
presidentially declared major disaster, particularly the national emergency of the COVID-19 Pandemic 
and related disruptions. Per the request, the pandemic has resulted in: 
 

Materials shortages and cost increases: per the request, the Development Owner has had 
great difficulty getting reliable construction cost bids due to the historically high cost of 
lumber and other scarce materials.  The Covid-19 pandemic has caused extreme 
shortages in the lumber market as well as in other construction commodity and labor 
markets which has drastically increased construction costs. These conditions have created 
significant challenges to the financial feasibility and development timeline for this project. 
 



 

Per the request, the Development Owner intends to apply to TDHCA for a direct loan under its current 
notice of funding availability for the National Housing Trust Fund. Since those funds cannot be used on 
developments that have begun construction, the Owner cannot begin construction until TDHCA makes 
these funds available later in 2021. 
 
The request includes a letter from the Development Owner describing the delays and increased costs.  
Staff has determined that the Development Owner has provided sufficient evidence of “sudden and 
unforeseen circumstances outside the control of the Development Owner” as described in 10 TAC 
§11.6(5).  If the Board grants the request to consider this a force majeure event, the Development 
Owner’s return of $1,500,000 in credits and execution of a 2021 Carryover Allocation Agreement, will 
result in the new date of December 31, 2023, for the Development be placed in service, and 
documentation for the 10% Test would be submitted by July 1, 2022. For the purposes of the force 
majeure event, the 2021 Qualified Allocation Plan and Uniform Multifamily Rules will be applicable to 
the Development.   

If the Board denies the request regarding this force majeure event, the date by which the Development 
must be placed in service will remain as December 31, 2022. Because the Development Owner 
anticipates not meeting the placed in service deadline on December 31, 2022, the credits are expected 
to be returned. If the Development Owner returns the credits, the credits would first be made available 
in the subregion from which they were originally awarded, pursuant to 10 TAC §11.6(2), related to 
returned credits; in this case Region 6, Urban. There are pending Applications on the waiting list from 
that subregion. The next Application requests $1,022,258, which is less than the amount of credits that 
would be returned. 

Staff recommends the Board approve the 10% Test extension and approve the request for treatment of 
Ella Grand under an application of the force majeure rule. 
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July 14, 2021 

VIA EMAIL (leeann.chance@tdhca.state.tx.us) 
Lee Ann Chance, Senior Asset Manager 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, TX 78701 
 
Re: Request for 2021 allocation of credits pursuant to Section 11.6(5) Force Majeure 

Ella Grand (#20205) 
 
Dear Lee Ann: 
 
This letter serves as a formal request for an allocation of 2021 credits in exchange for the return of our 2020 
credits for the above-mentioned development, pursuant to Section 11.6(5) of the 2020 Qualified Allocation Plan. 
 
We are requesting this exchange of credits at this time because our investor and lender—RBC and Capital 
One—are concerned about closing this transaction in the fourth quarter of 2021, when we only have until 
December 2022 to complete construction on this 145-unit development.   By way of history, Ella Grand had a 
very late start for the 2020 competitive cycle. Most Commitment Notices were issued by TDHCA for successful 
2020 competitive 9% applications around August 25, 2020. Ella Grand was first on the waitlist for Region 6 
(Urban) and in January 2021, TDHCA received returned credits from a terminated 2020 awardee (Campanile on 
Briar Hollow, #20223) and issued a formal award of 2020 credits to Ella Grand on February 5, 2021.  As we 
were uncertain that this project would receive funding through the 2020 9% competitive program, our team 
was unable to move forward with design work until earlier this year.   
 
Furthermore, our construction period will be at least approximately 15 months, so in order to make the original 
placed in service extension, we would need to close no later than September 30th of this year.  Closing by 
September 30th is impossible because we have had great difficulty getting reliable construction cost bids due to 
the historically high cost of lumber and other scarce materials. Due to these unexpectedly high-cost increases, 
we intend to apply to TDHCA for a direct loan under its current notice of funding availability for national housing 
trust funds. I understand that those funds cannot be used on developments that have begun construction, which 
means that we cannot begin construction until TDHCA makes these funds available, which I understand to be in 
the October to December 2021 timeframe.  If we close on that direct loan in November 2021, for example, we 
will have insufficient time to complete construction in time for the December 31, 2022 place-in-service deadline.  
 
Section 11.6(5), which defines “force majeure” as “. . . national emergency or insurrection; . . .; supplier failures; 
or materials or labor shortages.”  In this case, the Covid-19 pandemic, which has been deemed a national 
emergency, has caused extreme shortages in the lumber market as well as in other construction commodity and 
labor markets which has drastically increased construction costs. These conditions have created significant 
challenges to the financial feasibility and development timeline for this project. 
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Based on the foregoing, we respectfully request that TDHCA award this development 2021 credits, in exchange 
for the return of its 2020 credits, which would re-set all deadlines back one year.  Should you have any questions 
or need any more information, please contact me at (512) 328-3232 ext. 4505 or JanineS@dmacompanies.com. 
Thank you for your consideration. 
 
Sincerely, 
 
DMA DEVELOPMENT COMPANY, LLC 

 
 
Janine Sisak 
Senior Vice President/General Counsel 
 
cc: Marni Holloway 

mailto:JanineS@dmacompanies.com


 

 
 

20212 

Vernon Pioneer Crossing 

Force Majeure Request 
 
 
 
 
 
 
 



 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on a request for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Application 20212 
Vernon Pioneer Crossing in Vernon 
 

RECOMMENDED ACTION 
 

WHEREAS, an award of Competitive (9%) Housing Tax Credits in the amount of $824,345 
to 20212 Vernon Pioneer Crossing (the Development) was approved by the Board in July 
2020; 

WHEREAS, staff executed a Carryover Allocation Agreement with the Development 
Owner on October 12, 2020, that included a certification from the Development Owner 
that each building for which the allocation was made would be placed in service by 
December 31, 2022, and documentation for the 10% Test would be submitted by July 1, 
2021 (which was subsequently extend to September 30, 2021); 

WHEREAS, on July 27, 2021, the Department received a request to extend the placement 
in service deadline and the September 30, 2021 10% Test deadline; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the request meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the request for treatment of Vernon Pioneer Crossing under an application of 
the force majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
Multifamily Rules, and the 2021 Program Calendar applicable to the Development for the 
purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue a 2021 Carryover Agreement, with 
the extended 10% Test deadline of July 1, 2022 and the extended placement in service 
deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 
 



 

BACKGROUND 
 
An award of $824,345 in Competitive (9%) Housing Tax Credits to the Development was approved by the 
Board in July 2020.  The Development proposed the New Construction of 64 Units for an Elderly, mixed 
income population in Vernon. Staff executed a Carryover Allocation Agreement with the Development 
Owner on October 12, 2020, that included a certification from the Development Owner that, in order to 
satisfy the requirements of §42 of the Internal Revenue Code, each building for which the allocation was 
made would be placed in service by December 31, 2022, and documentation for the 10% Test would be 
submitted by July 1, 2021 (which was subsequently extend to September 30, 2021).  On July 27, 2021, 
the Department received a request from the Development Owner to extend the 10% Test deadline, and 
to extend the placement in service deadline from December 31, 2022, to December 31, 2023, under the 
provisions of 10 TAC §11.6(5) related to Credits Returns Resulting from Force Majeure Events. 
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
Presidentially Declared Major Disaster  

Of the circumstances listed in the rule, the request indicates that force majeure might be triggered by a 
presidentially declared major disaster, particularly the national emergency of the COVID-19 Pandemic 
and related disruptions. Per the request, the pandemic has resulted in: 
 

Materials shortages and cost increases: per the request, the Development Owner has had 
great difficulty getting reliable construction cost bids due to the historically high cost of 
lumber and other scarce materials.  The Covid-19 pandemic has caused extreme 
shortages in the lumber market as well as in other construction commodity and labor 
markets which has drastically increased construction costs. These conditions have created 
significant challenges to the financial feasibility and development timeline for this project. 
 

Per the request, the Development Owner intends to apply to TDHCA for a direct loan under its current 
notice of funding availability for the National Housing Trust Funds. Since those funds cannot be used on 



 

developments that have begun construction, the Owner cannot begin construction until TDHCA makes 
these funds available later in 2021. 
 
The request includes a letter from the Development Owner describing the delays and increased costs.  
Staff has determined that the Development Owner has provided sufficient evidence of “sudden and 
unforeseen circumstances outside the control of the Development Owner” as described in 10 TAC 
§11.6(5).  If the Board grants the request to consider this a force majeure event, the Development 
Owner’s return of $824,345 in credits and execution of a 2021 Carryover Allocation Agreement will result 
in the new date of December 31, 2023, for the Development be placed in service, and documentation 
for the 10% Test would be submitted by July 1, 2022. For the purposes of the force majeure event, the 
2021 Qualified Allocation Plan and Uniform Multifamily Rules will be applicable to the Development. 

If the Board denies the request regarding this force majeure event, the date by which the Development 
must be placed in service will remain as December 31, 2022. Because the Development Owner 
anticipates not meeting the placed in service deadline on December 31, 2022, the credits are expected 
to be returned. If the Development Owner returns the credits, the credits would first be made available 
in the subregion from which they were originally awarded, pursuant to 10 TAC §11.6(2), related to 
returned credits; in this case Region 2, Rural. There are pending Applications on the waiting list from that 
subregion. The next Application requests $600,000, which is less than the amount of credits that would 
be returned. 

Staff recommends the Board approve the 10% Test extension and approve the request for treatment of 
Vernon Pioneer Crossing under an application of the force majeure rule. 
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July 27, 2021 
 
Ms. Karen Treadwell 
Asset Manager 
Texas Department of Housing and Community Affairs 
211 E 11th Street 
Austin, Texas 78701 
 
Via Email: karen.treadwell@tdhca.state.tx.us 
 
 
Re: TDHCA HTC Application #20212 (MFDL #21505) – Vernon Pioneer Crossing, 
Vernon, TX 
 
Dear Ms. Treadwell, 
 
Vernon Pioneer Crossing, LLC (the “Owner”) received an allocation of Housing Tax Credits 
from the Texas Department of Housing and Community Affairs (“TDHCA”) for the construction 
of Vernon Pioneer Crossing (the “Development”).  The Owner is required to meet the 10% test 
by September 30, 2021 and place the Development in service by December 31, 2022.  
Unfortunately, the Owner faces the possibility of not being able to meet these deadlines as 
required by §42(h)(1)(E)(i) & §42(h)(1)(E)(ii) of the Internal Revenue Code.  The need for 
requesting an extension to meet the required 10% test and placed in service deadlines is the 
result of events that we believe should fall under the provisions of §11.6(5) of the 2021 
Qualified Allocation Plan (“QAP”) relating to Force Majeure. 
 
Background Information 
 
The Development is located in Vernon, Texas, in Wilbarger County. The City of Vernon, and 
quite frankly the entire State of Texas, has experienced significant cost increases, supply chain 
issues, and labor shortages that as a whole have impacted and delayed the start of construction 
of the Development, which has had an adverse effect on the initial construction schedule and 
anticipated placed-in-service timelines. These issues are the direct result of not one, but two 
events that together have put extreme upward pricing pressure and timing constraints on the 
construction industry across the entire State of Texas. The two events affecting our 
development are Winter Storm Uri and the COVID-19 Pandemic. 

 
Winter Storm Uri 
 
Winter Storm Uri occurred between February 13-17, 2021, and the lasting effects of the 
damage have sent a shockwave throughout the State of Texas that is still being felt by many 
residences and businesses. The damages from the blackouts and harsh freezes are estimated 
to be at least $195 billion, making it the costliest natural disaster in Texas and the United States 
as a whole. 1 This devastation has continued to put supply chain pressure on plumbing parts 

 

1 Ivanova, Irina (February 25, 2021). "Texas winter storm costs could top $200 billion — more than 
hurricanes Harvey and Ike". CBS News. Retrieved March 5, 2021 
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and services, drywall, appliances and flooring materials as repairs are still being made to many 
homes and businesses months after the event took place. These increased needs have 
negatively impacted the original construction budgets that were presented in the 2020 tax 
credit application. 
 
COVID-19 Pandemic 
 
Globally, the COVID-19 Pandemic is an event that will forever change our lives as a world 
population. On March 11, 2020, the World Health Organization (WHO) declared COVID-19 a 
pandemic. 2 Two days later, March 13, 2020, Texas shuts down because of Gov. Abbott’s State 
disaster declaration spanning all counties in the State of Texas3. For Texans, that was when 
the COVID-19 Pandemic became real, and our lives were forever changed. More than a year 
later, the shutdown has affected and continues to affect various global economies in a 
multitude of ways, but one thing can be said for all economies, supply chain and logistical 
challenges are here to stay for the unforeseeable future. The shutdown has affected Lumber, 
which rose as much as 288% 4  from the Development’s originally budgeted estimates. 
However, Lumber is not the only culprit, windows, appliances, electrical supplies, labor 
shortages, resin shortages, and plumbing supplies have all contributed too, and been affected 
by the COVID-19 Pandemic aftershocks. 
 
Request 
 
The Development has currently applied for funds from the 2021-3 NOFA which, if awarded, 
we believe will alleviate the cost increase constraints that have resulted from the devastating 
events listed above and should make the Development feasible once again. However, due to 
the inability to close on construction financing and the current requirement for construction 
to not have started, if utilizing the 2021-3 NOFA, we have now run into a time constraint that 
puts meeting the 10% Test and Placement in Service timelines in jeopardy. We request that 
the Owner be permitted to return the Tax Credits and that TDHCA reallocate the Tax Credits 
to the Owner in the current year in accordance with §11.6(5) of the 2021 QAP relating to Force 
Majeure.  We believe the Owner and Development meet all the requirements in Section 11.6(5), 
in that: 
 

1. The events that caused the delay occurred before issuance of 8609s and were 
sudden, unforeseen circumstances outside the control of the Development Owner. 
 

2. The delays were not caused by willful negligence or acts of Owner, any Affiliate, or 
any other Related Party. 
 

3. The Owner has provided evidence and a timeline of the events that was the direct 
result of the delays, see referenced footnotes 1, 2, 3, & 4. 

 

2 https://www.yalemedicine.org/news/covid-timeline 
3 https://www.kxan.com/news/coronavirus/365-days-of-covid-how-the-coronavirus-in-texas-
unfolded-one-year-after-the-first-case/ 
4 https://fortune.com/2021/06/10/lumber-prices-2021-chart-price-of-lumber-production-wood-
supply-costs-update-june/ 
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4. Though there was little that could be done to mitigate the effects of Winter Storm 

Uri and the COVID-19 Pandemic, once a viable option was made available by 
TDHCA to assist with the cost increases resulting from these two disasters (2021-
3 NOFA), the Owner immediately contacted the proposed financial partners of the 
Development and worked out a viable financing option that we believe will assist 
in making the Development feasible once again. The result of those discussions is 
that an application was submitted for funds under the 2021-3 NOFA (Application 
#21505). This was the fourth application submitted as evidenced in the July 22, 
2021 MFDL Application Log, which demonstrates the Owner’s best effort to 
mitigate additional delays as much as possible. Additionally, the Development was 
and remains properly insured, and TDHCA was notified of the Force Majeure 
events. 

 
5. The Force Majeure threatens to prevent the Owner from meeting the 10% Test and 

Place in Service requirements of the original allocation. 
 
6. The requested current year Carryover Agreement would allocate the same amount 

of Tax Credits as those that would be returned. 
 
7. If granted and award under the 2021-3 NOFA, the Development continues to be 

financially feasible, as these MFDL funds would assist in offsetting the cost 
increases experienced by the Development resulting from Winter Storm Uri and 
the COVID-19 Pandemic. Additionally, there have not been any insurance proceeds 
received related to the Force Majeure event. 

 
 
If you have any questions or would like to discuss these items further, please do not hesitate 
to contact me directly at (512) 785-3710 or via email at lora@betcohousinglab.com . 
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Westwind of Dumas 

Force Majeure Request 
 
 
 
 
 
 
 



 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on a request for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Application 20272 
Westwind of Dumas in Dumas 
 

RECOMMENDED ACTION 
 

WHEREAS, an award of Competitive (9%) Housing Tax Credits in the amount of $703,287 
to 20272 Westwood of Dumas (the Development) was approved by the Board in July 
2020; 

WHEREAS, staff executed a Carryover Allocation Agreement with the Development 
Owner on October 12, 2020, that included a certification from the Development Owner 
that each building for which the allocation was made would be placed in service by 
December 31, 2022, and the 10% Test would be submitted by July 1, 2021 (which was 
subsequently extend to September 30, 2021); 

WHEREAS, on July 28, 2021, the Department received a request to extend the placement 
in service deadline and the September 30, 2021 10% Test deadline; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the request meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the request for treatment of the Development under an application of the 
force majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
Multifamily Rules, and the 2021 Program Calendar applicable to the Development for the 
purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue a 2021 Carryover Agreement, with 
the extended 10% Test deadline of July 1, 2022 and the extended placement in service 
deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 
 



 

BACKGROUND 
 
An award of $703,287 in Competitive (9%) Housing Tax Credits to the Development was approved by the 
Board in July 2020.  The Development proposed the New Construction of 64 Units for a general, mixed 
income population in Dumas. Staff executed a Carryover Allocation Agreement with the Development 
Owner on October 12, 2020, that included a certification from the Development Owner that, in order to 
satisfy the requirements of §42 of the Internal Revenue Code, each building for which the allocation was 
made would be placed in service by December 31, 2022, and documentation for the 10% Test would be 
submitted by July 1, 2021 (which was subsequently extend to September 30, 2021).  On July 28, 2021, 
the Department received a request from the Development Owner to extend the 10% Test deadline, and 
to extend the placement in service deadline from December 31, 2022, to December 31, 2023, under the 
provisions of 10 TAC §11.6(5) related to Credits Returns Resulting from Force Majeure Events. 
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
Presidentially Declared Major Disaster  

Of the circumstances listed in the rule, the request indicates that force majeure might be triggered by 
two presidentially declared major disasters: particularly Winter Storm Uri in Texas and the national 
emergency of the COVID-19 Pandemic and related disruptions. Per the request, the disasters have 
resulted in: 
 

Materials shortages and cost increases: per the request, the freeze put supply chain 
pressure on plumbing parts and services, drywall, appliances and flooring materials.  The 
shutdown affected prices of lumber, windows, appliances, electrical and plumbing 
supplies, and caused labor shortages. 
 

Per the request, the Development Owner intends to apply to TDHCA for a direct loan under its current 
notice of funding availability for the National Housing Trust Fund. Since those funds cannot be used on 



 

developments that have begun construction, the Owner cannot begin construction until TDHCA makes 
these funds available later in 2021. 
 
The request includes a letter from the Development Owner describing the increased costs and steps they 
have taken since the award of credits.  Staff has determined that the Development Owner has provided 
sufficient evidence of “sudden and unforeseen circumstances outside the control of the Development 
Owner” as described in 10 TAC §11.6(5).  If the Board grants the request to consider this a force majeure 
event, the Development Owner’s return of $703,287 in credits and execution of a 2021 Carryover 
Allocation Agreement will result in the new date of December 31, 2023, for the Development be placed 
in service, and documentation for the 10% Test would be submitted by July 1, 2022. For the purposes of 
the force majeure event, the 2021 Qualified Allocation Plan and Uniform Multifamily Rules will be 
applicable to the Development.   

If the Board denies the request regarding this force majeure event, the date the 10% Test is due will 
remain September 30, 2021 and the date by which the Development must be placed in service will 
remain as December 31, 2022. Because the Development Owner anticipates not meeting the placed in 
service deadline on December 31, 2022, the credits are expected to be returned. If the Development 
Owner returns the credits, the credits would first be made available in the subregion from which they 
were originally awarded, pursuant to 10 TAC §11.6(2), related to returned credits; in this case Region 1, 
Rural. There are no pending Applications on the waiting list from that subregion, so the returned credits 
would go into the statewide collapse and would contribute to the next award.  

Staff recommends the Board approve the 10% Test extension and approve the request for treatment of 
Westwind of Dumas under an application of the force majeure rule. 
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July 28, 2021 
 
Ms. Marni Holloway 
Director of Multifamily Finance 
Texas Department of Housing and Community Affairs 
211 E 11th Street 
Austin, Texas 78701 
 
Via Email: marni.holloway@tdhca.state.tx.us 
 
 
Re: TDHCA HTC Application #20272 (MFDL #21507) – Westwind of Dumas, Dumas, TX 
 
Dear Ms. Holloway, 
 
SCF Dumas 20, LP (the “Owner”) received an allocation of Housing Tax Credits from the Texas 
Department of Housing and Community Affairs (“TDHCA”) for the construction of Westwind 
of Dumas (the “Development”).  The Owner is required to meet the 10% test by September 30, 
2021 and place the Development in service by December 31, 2022.  Unfortunately, the Owner 
faces the possibility of not being able to meet these deadlines as required by §42(h)(1)(E)(i) 
& §42(h)(1)(E)(ii) of the Internal Revenue Code.  The need for requesting an extension to meet 
the required 10% test and placed in service deadlines is the result of events that we believe 
should fall under the provisions of §11.6(5) of the 2021 Qualified Allocation Plan (“QAP”) 
relating to Force Majeure. 
 
Background Information 
 
The Development is located in Dumas, Texas, in Moore County. The City of Dumas, and quite 
frankly the entire State of Texas, has experienced significant cost increases, supply chain 
issues, and labor shortages that as a whole have impacted and delayed the start of construction 
of the Development, which has had an adverse effect on the initial construction schedule and 
anticipated placed-in-service timelines. These issues are the direct result of not one, but two 
events that together have put extreme upward pricing pressure and timing constraints on the 
construction industry across the entire State of Texas. The two events affecting our 
development are Winter Storm Uri and the COVID-19 Pandemic. 

 
Winter Storm Uri 
 
Winter Storm Uri occurred between February 13-17, 2021, and the lasting effects of the 
damage have sent a shockwave throughout the State of Texas that is still being felt by many 
residences and businesses. The damages from the blackouts and harsh freezes are estimated 
to be at least $195 billion, making it the costliest natural disaster in Texas and the United States 
as a whole. 1 This devastation has continued to put supply chain pressure on plumbing parts 
and services, drywall, appliances and flooring materials as repairs are still being made to many 

                                                        

1 Ivanova, Irina (February 25, 2021). "Texas winter storm costs could top $200 billion — more than 
hurricanes Harvey and Ike". CBS News. Retrieved March 5, 2021 

mailto:marni.holloway@tdhca.state.tx.us
https://www.cbsnews.com/news/texas-winter-storm-uri-costs/#:~:text=Now%20many%20homeowners%20are%20dealing,as%20much%20as%20%24295%20billion.
https://www.cbsnews.com/news/texas-winter-storm-uri-costs/#:~:text=Now%20many%20homeowners%20are%20dealing,as%20much%20as%20%24295%20billion.
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homes and businesses months after the event took place. These increased needs have 
negatively impacted the original construction budgets that were presented in the 2020 tax 
credit application. 
 
COVID-19 Pandemic 
 
Globally, the COVID-19 Pandemic is an event that will forever change our lives as a world 
population. On March 11, 2020, the World Health Organization (WHO) declared COVID-19 a 
pandemic. 2 Two days later, March 13, 2020, Texas shuts down because of Gov. Abbott’s State 
disaster declaration spanning all counties in the State of Texas3. For Texans, that was when 
the COVID-19 Pandemic became real, and our lives were forever changed. More than a year 
later, the shutdown has affected and continues to affect various global economies in a 
multitude of ways, but one thing can be said for all economies, supply chain and logistical 
challenges are here to stay for the unforeseeable future. The shutdown has affected Lumber, 
which rose as much as 288% 4  from the Development’s originally budgeted estimates. 
However, Lumber is not the only culprit, windows, appliances, electrical supplies, labor 
shortages, resin shortages, and plumbing supplies have all contributed too, and been affected 
by the COVID-19 Pandemic aftershocks. 
 
Request 
 
The Development has currently applied for funds from the 2021-3 NOFA which, if awarded, 
we believe will alleviate the cost increase constraints that have resulted from the devastating 
events listed above and should make the Development feasible once again. However, due to 
the inability to close on construction financing and the current requirement for construction 
to not have started, if utilizing the 2021-3 NOFA, we have now run into a time constraint that 
puts meeting the 10% Test and Placement in Service timelines in jeopardy. We request that 
the Owner be permitted to return the Tax Credits and that TDHCA reallocate the Tax Credits 
to the Owner in the current year in accordance with §11.6(5) of the 2021 QAP relating to Force 
Majeure.  We believe the Owner and Development meet all the requirements in Section 11.6(5), 
in that: 
 

1. The events that caused the delay occurred before issuance of 8609s and were 
sudden, unforeseen circumstances outside the control of the Development Owner. 
 

2. The delays were not caused by willful negligence or acts of Owner, any Affiliate, or 
any other Related Party. 
 

3. The Owner has provided evidence and a timeline of the events that was the direct 
result of the delays, see referenced footnotes 1, 2, 3, & 4. 

 

                                                        

2 https://www.yalemedicine.org/news/covid-timeline 
3 https://www.kxan.com/news/coronavirus/365-days-of-covid-how-the-coronavirus-in-texas-
unfolded-one-year-after-the-first-case/ 
4 https://fortune.com/2021/06/10/lumber-prices-2021-chart-price-of-lumber-production-wood-
supply-costs-update-june/ 
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4. Though there was little that could be done to mitigate the effects of Winter Storm 
Uri and the COVID-19 Pandemic, once a viable option was made available by 
TDHCA to assist with the cost increases resulting from these two disasters (2021-
3 NOFA), the Owner immediately contacted the proposed financial partners of the 
Development and worked out a viable financing option that we believe will assist 
in making the Development feasible once again. The result of those discussions is 
that an application was submitted for funds under the 2021-3 NOFA (Application 
#21507). This application was accepted on July 20, 2021 as evidenced in the July 
22, 2021 MFDL Application Log, which demonstrates the Owner’s best effort to 
mitigate additional delays as much as possible. Additionally, the Development was 
and remains properly insured, and TDHCA was notified of the Force Majeure 
events. 

 
5. The Force Majeure threatens to prevent the Owner from meeting the 10% Test and 

Place in Service requirements of the original allocation. 
 
6. The requested current year Carryover Agreement would allocate the same amount 

of Tax Credits as those that would be returned. 
 
7. If granted and award under the 2021-3 NOFA, the Development continues to be 

financially feasible, as these MFDL funds would assist in offsetting the cost 
increases experienced by the Development resulting from Winter Storm Uri and 
the COVID-19 Pandemic. Additionally, there have not been any insurance proceeds 
received related to the Force Majeure event. 

 
 
If you have any questions or would like to discuss these items further, please do not hesitate 
to contact me directly at (512) 785-3710 or via email at lora@betcohousinglab.com . 

 
 
 
 

mailto:lora@betcohousinglab.com


 

 
 

20344 

Merritt Sunset 

Force Majeure Request 
 
 
 
 
 
 
 



 

BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action on a request for return and reallocation of tax credits under 
10 TAC §11.6(5) related to Credit Returns Resulting from Force Majeure Events for Application 20344, 
Merritt Sunset in Midland 
 

RECOMMENDED ACTION 
 

WHEREAS, an award of Competitive (9%) Housing Tax Credits in the amount of 
$1,301,492 to 20344 Merritt Sunset (the Development) was approved by the Board in July 
2020; 

WHEREAS, staff executed a Carryover Allocation Agreement with the Development 
Owner on December 30, 2020, that included a certification from the Development Owner 
that each building for which the allocation was made would be placed in service by 
December 31, 2022, and the 10% Test would be submitted by July 1, 2021 (which was 
subsequently extend to September 30, 2021); 

WHEREAS, on June 10, 2021, the Department received a request to extend the placement 
in service deadline, and staff determined that an extension of the 10% Test deadline was 
appropriate; 

WHEREAS, other than in situations covered by force majeure, the Department lacks 
authority to extend federal deadlines for placement in service; and 

WHEREAS, the precipitating events described in the request meet the requirements for 
force majeure events described in 10 TAC §11.6(5); 

NOW, therefore, it is hereby 

RESOLVED, the request for treatment of Merritt Sunset under an application of the force 
majeure rule is approved, with the 2021 Qualified Allocation Plan and Uniform 
Multifamily Rules, and the 2021 Program Calendar applicable to the Development for the 
purposes of the force majeure event; 

FURTHER RESOLVED, that the Department may issue a 2021 Carryover Agreement, with 
the extended 10% Test deadline of July 1, 2022 and the extended placement in service 
deadline of December 31, 2023; and 

FURTHER RESOLVED, that staff is authorized, empowered, and directed, for and on behalf 
of the Department to execute such documents, instruments and writings and perform 
such acts and deeds as may be necessary to effectuate the foregoing. 

 



 

BACKGROUND 
 
An award of $1,301,492 in Competitive (9%) Housing Tax Credits to the Development was approved by 
the Board in July 2020.  The Development proposed the New Construction of 149 Units for a general, 
mixed income population in Midland. Staff executed a Carryover Allocation Agreement with the 
Development Owner on December 30, 2020, that included a certification from the Development Owner 
that, in order to satisfy the requirements of §42 of the Internal Revenue Code, each building for which 
the allocation was made would be placed in service by December 31, 2022, and documentation for the 
10% Test would be submitted by July 1, 2021 (which was subsequently extend to September 30, 2021).  
On June 10, 2021, the Department received a request from the Development Owner to extend the 
placement in service deadline from December 31, 2022, to December 31, 2023, under the provisions of 
10 TAC §11.6(5) related to Credits Returns Resulting from Force Majeure Events.  Staff determined that 
an extension of the 10% Test deadline was appropriate 
 
10 TAC §11.6(5) of the Qualified Allocation Plan (QAP), related to Credits Returns Resulting from Force 
Majeure Events, allows a Development Owner to return issued credits within three years of award, and 
have those credits re-allocated to the Development outside of the usual regional allocation system if all 
of the requirements of the subsection are met. Pursuant to 10 TAC §11.6(5), the Department’s Governing 
Board may approve the execution of a current program year Carryover Allocation Agreement regarding 
the returned credits with the Development Owner that returned such credits only if: 
 

(A) The credits were returned as a result of "Force Majeure" events that occurred before 
issuance of Forms 8609. Force Majeure events are the following sudden and unforeseen 
circumstances outside the control of the Development Owner: acts of God such as fire, 
tornado, flooding, significant and unusual rainfall or subfreezing temperatures, or loss of 
access to necessary water or utilities as a direct result of significant weather events; 
explosion; vandalism; orders or acts of military authority; unrelated party litigation; 
changes in law, rules, or regulations; national emergency or insurrection; riot; acts of 
terrorism; supplier failures; or materials or labor shortages. If a Force Majeure event is 
also a presidentially declared disaster, the Department may treat the matter under the 
applicable federal provisions. Force Majeure events must make construction activity 
impossible or materially impede its progress; (emphasis added). 

 
Presidentially Declared Major Disaster  

Of the circumstances listed in the rule, the request indicates that force majeure might be triggered by a 
presidentially declared major disaster, particularly the national emergency of the COVID-19 Pandemic 
and related disruptions. Per the request, the pandemic has resulted in: 
 

Materials and labor shortages and cost increases: per the request, the Development 
Owner has had great difficulty getting bids from suppliers because of the volatility of 
pricing for lumber, HVAC systems, cabinetry, and electrical components. A shortage of 
steel cost them their plumbing and steel work contractors. 

 
Per the request, location in the Permian Basin is an exacerbating factor. The COVID-19 pandemic 
triggered a decrease in oil prices, due to decline in travel and commercial activity. The Owner found that 
certain subcontractors were not willing to work in Midland.   



 

 
The request includes letters of support for the extension from the Lender and the Investor.  Staff has 
determined that the Development Owner has provided sufficient evidence of “sudden and unforeseen 
circumstances outside the control of the Development Owner” as described in 10 TAC §11.6(5).  If the 
Board grants the request to consider this a force majeure event, the Development Owner’s return of 
$1,301,492 in credits and execution of a 2021 Carryover Allocation Agreement will result in the new date 
of December 31, 2023, for the Development be placed in service, and documentation for the 10% Test 
would be submitted by July 1, 2022. For the purposes of the force majeure event, the 2021 Qualified 
Allocation Plan and Uniform Multifamily Rules will be applicable to the Development.   

If the Board denies the request regarding this force majeure event, the date by which the Development 
must be placed in service will remain as December 31, 2022. Because the Development Owner 
anticipates not meeting the placed in service deadline on December 31, 2022, the credits are expected 
to be returned. If the Development Owner returns the credits, the credits would first be made available 
in the subregion from which they were originally awarded, pursuant to 10 TAC §11.6(2), related to 
returned credits; in this case Region 12, Urban. There are no pending Applications on the waiting list 
from that subregion, so the credits would go to the statewide collapse and contribute to the next award. 

Staff recommends the Board approve the 10% Test extension and the request for treatment of Merritt 
Sunset under an application of the force majeure rule. 
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Austin, Texas 78701-2748
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June 10, 2021 
 
VIA EMAIL DELIVERY 
 
Marni Holloway 
Alena Morgan 
Rosalio Banuelos 
Texas Department of Housing and Community Affairs 
221 East 11th Street  
Austin, Texas 78701-2410 
 

Re: Merritt Sunset (the "Development") 
TDHCA File No. 20344 
 

Greetings: 
 
We represent DDC Merritt Sunset, Ltd., a Texas limited partnership (“Owner”), which 

submitted an Application1 for Housing Tax Credits on or before February 28, 2020.  An award of 
Tax Credits was conditionally approved on July 23, 2020, and the Commitment was received on 
November 7, 2020.  At the time the Application was submitted, Owner contemplated a 
conservative 20-month construction schedule, which would allow for closing in the Spring of 
2021 and completion before December 31, 2022.  Upon receipt of the award, even before the 
Commitment was issued, Owner began working on updating its construction budget for 
submission of its HUD financing application.  Over the past six months, Owner has encountered 
subcontractors who refused to bid or refused to hold a bid because of the volatility of pricing, 
not just for lumber, which has been widely reported, but for a variety of materials.  These 
market conditions have now jeopardized Owner's ability to complete the Development by 
December 31, 2022.  The investor limited partner is requiring assurance that the Tax Credits will 
remain available to Owner for its planned construction schedule, plus a three-month cushion, in 
order to close the financing.  See Exhibit A.  We are seeing numerous investors requiring such a 
cushion on the construction schedule, making the 2-year placement in service deadline difficult 
to achieve. 

 
 
 

                                                
1 Capitalized terms used but not defined in this letter shall have the meanings assigned to them in the 
2021 Qualified Allocation Plan (the "QAP"). 
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Relief Sought 

 
Owner submits this request to return the Tax Credits and asks TDHCA to reallocate the 

Tax Credits in the current year pursuant to the "Force Majeure" provisions in Section 11.6(5) of 
the QAP. 

 
 

Support for Force Majeure Conditions 
 

 Pursuant to Section 11.6(5) of the QAP, a Force Majeure event includes supplier failures 
or materials or labor shortages that make construction activity impossible or materially impede 
its progress.  We know TDHCA is well aware of the general construction market conditions that 
have changed dramatically since Applications were submitted in the first quarter of 2020.  An 
article from the Wall Street Journal, attached as Exhibit B, provides a good general description.   
 
 Specific to this Development: 
 

 When Owner sought an updated bid for HVAC systems in April 2021, it was advised that 
the subcontractor was experiencing the “biggest overall price increases” ever, exceeding 
10%.  See Exhibit C. 

 The cabinetry subcontractor also indicated it would change its proposal, based upon 
increases in prices of lumber, hardware, and freight.  See Exhibit D. 

 After receiving a bid from an electrical subcontractor in October 2020, Owner was 
advised in April that pricing on wire and PVC pipe had gone up drastically, and the bid 
would need to be revised.  See Exhibit E. 

 After receiving a bid for steel work in February, the subcontractor advised that materials 
for the Development were no longer available, and the company would not be signing 
up work until supplies were in stock.  See Exhibit F. 

 A plumbing contractor stated that its supplier had no more pipes; a different supplier 
would need to be identified, and prices would increase.  See Exhibit G. 

 Recent data compiled by Matheus Lumber shows volatility in the lumber market and 
reports long lead times for supplies.  See Exhibit H.   

 A response from a subcontractor for trusses shows year-over-year increases in lumber 
prices, which shows dramatic change since the Tax Credit Application was filed.  See 
Exhibit I. 

 
Location in the Permian Basin is an exacerbating factor.  The COVID-19 pandemic triggered a 
decrease in oil prices, due to decline in travel and commercial activity.  Owner found that 
certain subcontractors were not willing to work in Midland, as discussed below. 
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Factors for Consideration 
 

 In accordance with Section 11.6(5) of the QAP, we believe Owner meets TDHCA's 
requirements for the relief sought, in that: 
 
1. The delays imposed by the supplier failures and materials and labor shortages constitute 
"force majeure" events that have materially impeded Owner's ability to engage in construction 
activity. 
 
2. When Owner submitted its Tax Credit Application in early 2020, it had no way of 
knowing what was to come with market conditions that are now commonly referred to as 
"unprecedented." 
 
3. Owner has endeavored to mitigate the delays by reaching out to a variety of different 
subcontractors, expanding the pool of potential providers.  It sought 182 bids.  Of those 
requested to bid, 37 (20.3%) declined and 51 (28%) did not respond at all.  A copy of Owner’s 
spreadsheet for those who declined to bid is attached as Exhibit J. 
 
4. Owner believes there is a reasonable likelihood that it will not be able to meet the 
placement in service deadline because of the delays experienced. 
 
5. Owner has now finalized its construction budget and financing plans for the 
Development, and it remains viable.  See supporting documentation from the lender and 
investor at Exhibit K.  
 
 We believe Owner has satisfied TDHCA's requirements for a reallocation of Tax Credits 
under Section 11.6(5) of the QAP and requests that this matter be considered at the next 
available Board meeting with a recommendation for approval.  If additional information is 
required, please feel free to contact us. 

 
 

      Sincerely, 

 
      Cynthia L. Bast 
 
 
 
 
cc: Denison Development 
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Exhibit A –  Request from Investor 
Exhibit B --     Wall Street Journal Article 
Exhibit C --  Correspondence with HVAC  Subcontractor 
Exhibit D --  Correspondence with Cabinetry Subcontractor 
Exhibit E –  Correspondence with Electrical Subcontractor 
Exhibit F --  Correspondence with Steel Subcontractor 
Exhibit G --  Correspondence with Plumbing Subcontractor 
Exhibit H –  Recent Lumber Volatility and Lead Time 
Exhibit I –  Correspondence Regarding Trusses 
Exhibit J --  Spreadsheet of Refusal to Bid 
Exhibit K --  Letters from Lender and Investor
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Exhibit A 
 

Request from Investor 
 
 
 

 
From: Adam Lavelle <alavelle@creallc.com>  
Sent: Wednesday, May 5, 2021 3:22 PM 
To: Colby Denison <colby@denisondevelopment.com> 
Subject: RE: Merritt Sunset - 2020 9% Allocation 
 
Yes, we will want to verify the projected Construction Completion date is at least  3 months prior to 
TDHCA’s required PIS date. This can be in the form of an letter from TDHCA acknowledging the 
extension or even a credit refresh if they are willing to do so. 
 
We will need this prior to Closing  
 

Adam Lavelle
 

 

 

Vice President, Originator 
  

Acquisitions 
 

 

30 South Meridian St., Suite 400 / 
 

Indianapolis,  IN 46204
  

O: 317.808.7382 / 
 

C: 402.432.4164
 

alavelle@creallc.com  / 
 

CREALLC.com
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Exhibit B 
 

Wall Street Journal Article
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Exhibit C 
 

Correspondence with HVAC  Subcontractor 
 

 
 
From: robferguson@airclinic.net [mailto:robferguson@airclinic.net]  
Sent: Friday, April 16, 2021 8:23 AM 
To: Martha Govea <mgovea@denisondevelopment.com> 
Cc: Colby Denison <colby@denisondevelopment.com> 
Subject: RE: Merritt Sunset - Air Clinic Current bid 
 
Hi Martha… 
I will do my best to keep pricing as close to last proposal possible…  however, we are experiencing the 
biggest overall price increases I’ve ever had to deal with in our industry… 
The average increase across all of our products/manufacturers is 10.26%... 
 
What date range would we expect the project to be active vertical construction ..?  this year?  Month..? 
 

 
ROB FERGUSON 
210.369.9468     OFFICE 
210.722.6925     MOBILE 
9012 FM 1976, SUITE 501 
CONVERSE, TX  78109 
robferguson@airclinic.net 
www.airclinic.net 
______________________________________________________________ 
The information contained in this email message is confidential, private, proprietary, or otherwise privileged and is intended 
only for the use of the addressee.  Unauthorized use, disclosure, distribution or copying is strictly prohibited and may be 
unlawful.  If the reader of this message is not the intended recipient, or employee/agent of the intended recipient, you are 
hereby notified that any duplication or distribution of this communication is unauthorized. If you have received this message in 
error, please notify the sender by telephone/email immediately. 
 
From: Martha Govea <mgovea@denisondevelopment.com>  
Sent: Friday, April 16, 2021 8:18 AM 
To: robferguson@airclinic.net 
Cc: Colby Denison <colby@denisondevelopment.com> 
Subject: Merritt Sunset - Air Clinic Current bid 
 
Good morning, 
 
I hope you are doing well. 
I am reaching out to request the most current pricing for the Sunset project. 
 
See attached the latest bids we have from you. 
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If pricing is the same, could you please update the dates? 
 
Let us know if you have any questions.  
 
 
Thank you,  
 
Martha Govea  
Denison Construction, Inc. 
PO Box 302707  
Austin, TX 78703 
512-732-1226  
512-563-4415  
  
PHYSICAL ADDRESS: 
1608 West 34th St, Suite A 
Austin, TX 78703 
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Exhibit D 
 

Correspondence with Cabinetry Subcontractor 
 

From: Dennis Jones [mailto:dennisj@kcicabs.com]  
Sent: Friday, April 16, 2021 8:46 AM 
To: Martha Govea <mgovea@denisondevelopment.com>; 'Dennis Jones' 
<dennisj@kitchencabinetsinc.com> 
Cc: Colby Denison <colby@denisondevelopment.com> 
Subject: RE: Merritt Sunset - KCI Current bid 
 
Good morning,  
As you probably already know there has been recent increases in lumber , hardware, and freight cost. 
So, I will have to revise my proposal.  
I will have the new proposal to you by Monday afternoon, (4/19) 
 
Thank you. 
 
Dennis Jones 
MP- 972-880-0609 
KITCHEN CABINETS INC. 
2330 NW Dallas, St.  
Grand Prairie, TX. 75050 
 
From: Martha Govea <mgovea@denisondevelopment.com>  
Sent: Friday, April 16, 2021 8:06 AM 
To: Dennis Jones (dennisj@kitchencabinetsinc.com) <dennisj@kitchencabinetsinc.com> 
Cc: Colby Denison <colby@denisondevelopment.com> 
Subject: Merritt Sunset - KCI Current bid 
Importance: High 
 
Dennis, 
 
I hope you are doing well. 
I am reaching out to request the most current pricing for cabinetry for the Sunset project. 
 
See attached the latest bid we have from you. 
 
If pricing is the same, could you please update the dates? 
 
Let us know if you have any questions.  
 
Thank you,  
 
Martha Govea  
Denison Construction, Inc. 
PO Box 302707  
Austin, TX 78703 
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Exhibit E 
 

Correspondence with Electrical Subcontractor 
 

From: Juan Cantu <juancantu@allbrightelectric.net> 
Date: April 19, 2021 at 11:14:21 AM CDT 
To: Martha Govea <mgovea@denisondevelopment.com> 
Cc: Colby Denison <colby@denisondevelopment.com> 
Subject: Re: Merritt Sunset (East & West) Revised Bid Proposal 

 Martha, 
  
Good morning, hope all is well☺ 
  
Pricing on Wire & PVC have Drastically gone up, I definitely need to Revise our Proposal 
  
Thanks, 
  

 
  
From: Martha Govea <mgovea@denisondevelopment.com> 
Date: Friday, April 16, 2021 at 8:13 AM 
To: Juan Cantu <juancantu@allbrightelectric.net> 
Cc: Colby Denison <colby@denisondevelopment.com> 
Subject: RE: Merritt Sunset (East & West) Revised Bid Proposal 
  
Juan, 
  
I hope you are doing well. 
I am reaching out to request the most current pricing for the Sunset project. 
  
See attached the latest bids we have from you. 
  
If pricing is the same, could you please update the dates? 
  
Let us know if you have any questions.  
  
  
From: Juan Cantu [mailto:juancantu@allbrightelectric.net]  
Sent: Monday, March 29, 2021 9:24 AM 
To: Martha Govea <mgovea@denisondevelopment.com> 
Subject: Re: Merritt Sunset (East & West) Revised Bid Proposal 
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Thank you ☺ 
  

 
  
From: Martha Govea <mgovea@denisondevelopment.com> 
Date: Monday, March 29, 2021 at 9:19 AM 
To: Juan Cantu <juancantu@allbrightelectric.net> 
Subject: RE: Merritt Sunset (East & West) Revised Bid Proposal 
  
Juan, 
  
We are still trying to close this deal.  
I don’t have any information yet.  
  
Thank you for following up. I will keep you in the loop. 
  
From: Juan Cantu [mailto:juancantu@allbrightelectric.net]  
Sent: Monday, March 29, 2021 8:19 AM 
To: Martha Govea <mgovea@denisondevelopment.com> 
Subject: Re: Merritt Sunset (East & West) Revised Bid Proposal 
  
Martha, 
  
Good morning, hope all is well☺ 
  
Did you guys ever close or award the Electrical on this project ? 
  
Thanks, 
  

 
  
From: Martha Govea <mgovea@denisondevelopment.com> 
Date: Thursday, January 21, 2021 at 2:30 PM 
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To: Juan Cantu <juancantu@allbrightelectric.net> 
Subject: RE: Merritt Sunset (East & West) Revised Bid Proposal 
  
Perfect. thank you. 
  
Have a good day! 
  
From: Juan Cantu <juancantu@allbrightelectric.net>  
Sent: Thursday, January 21, 2021 2:16 PM 
To: Martha Govea <mgovea@denisondevelopment.com> 
Subject: Re: Merritt Sunset (East & West) Revised Bid Proposal 
  
Here you go 
  
Thanks ☺ 
  

 
  
From: Martha Govea <mgovea@denisondevelopment.com> 
Date: Thursday, January 21, 2021 at 2:07 PM 
To: Juan Cantu <juancantu@allbrightelectric.net> 
Subject: RE: Merritt Sunset (East & West) Revised Bid Proposal 
  
Perfect. is there a way you can send it to me with today’s date?  
  
From: Juan Cantu <juancantu@allbrightelectric.net>  
Sent: Thursday, January 21, 2021 2:02 PM 
To: Martha Govea <mgovea@denisondevelopment.com> 
Subject: Re: Merritt Sunset (East & West) Revised Bid Proposal 
  
Martha, 
  
The only thing I see that actually went up in price is PVC but we are not doing your Utility Conduits so we 
should be ok with Previous Proposal. 
  
Let us know what we can do for you and thank you again for considering us on this project☺ 
  
Best Regards, 
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From: Martha Govea <mgovea@denisondevelopment.com> 
Date: Thursday, January 21, 2021 at 10:56 AM 
To: Juan Cantu <juancantu@allbrightelectric.net> 
Subject: RE: Merritt Sunset (East & West) Revised Bid Proposal 
  
Juan, 
  
I am following up. 
  
Thank you,  
  
From: Martha Govea  
Sent: Tuesday, January 19, 2021 12:11 PM 
To: Juan Cantu <juancantu@allbrightelectric.net> 
Subject: Merritt Sunset (East & West) Revised Bid Proposal 
Importance: High 
  

Good morning, 

 I am reaching out to request the most current bids for the Merritt Sunset project in Midland, TX. 

 Updated bid due date is 1.22. 

 We are getting close to break ground and we need the most current price.  

 If you have any questions, please don’t hesitate to reach out. 

 Thank you,  

 From: Martha Govea  
Sent: Monday, January 4, 2021 7:58 AM 
To: 'Juan Cantu' <juancantu@allbrightelectric.net> 
Subject: RE: Merritt Sunset - revise proposal 
  
Juan, 
  
Happy New Year!! 
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No, we are still working on closing the deal. We should have more information by the end of this month. 
I will then reach out to you. 
  
Thank you for following up!! 
  
From: Juan Cantu <juancantu@allbrightelectric.net>  
Sent: Saturday, January 2, 2021 2:05 PM 
To: Martha Govea <mgovea@denisondevelopment.com> 
Subject: Re: Merritt Sunset - revise proposal 
  
Martha, 
  
Happy New Year, hope all is well☺ 
  
Haven’t heard anything from you guys, has this project been Awarded ? 
  
Thanks, 
  

 
  
From: Martha Govea <mgovea@denisondevelopment.com> 
Date: Tuesday, October 20, 2020 at 1:21 PM 
To: Juan Cantu <juancantu@allbrightelectric.net> 
Subject: RE: Merritt Sunset - revise proposal 
  
Received. 
  
Thank you,  
  
From: Juan Cantu <juancantu@allbrightelectric.net>  
Sent: Tuesday, October 20, 2020 1:17 PM 
To: Martha Govea <mgovea@denisondevelopment.com> 
Subject: Re: Merritt Sunset - revise proposal 
  
Here you go Martha 
  
Thanks and let us know if you need anything else 
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From: Martha Govea <mgovea@denisondevelopment.com> 
Date: Tuesday, October 20, 2020 at 12:46 PM 
To: Juan Cantu <juancantu@allbrightelectric.net> 
Subject: RE: Merritt Sunset - revise proposal 
  
Yes, please. 
  
Add bonding as options. 
Update the date on your proposal. 
  
Thank you, 
  
From: Juan Cantu <juancantu@allbrightelectric.net>  
Sent: Tuesday, October 20, 2020 12:33 PM 
To: Martha Govea <mgovea@denisondevelopment.com> 
Subject: Re: Merritt Sunset - revise proposal 
  
Add 6% to Total Amount 
  
Would you like for me to Revise Proposal ? 
  

 
  
From: Martha Govea <mgovea@denisondevelopment.com> 
Date: Friday, October 16, 2020 at 3:13 PM 
To: Juan Cantu <juancantu@allbrightelectric.net> 
Subject: RE: Merritt Sunset - revise proposal 
  
We will need a bond to cover the total amount of your contract. 
  
Thank you,  
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From: Juan Cantu <juancantu@allbrightelectric.net>  
Sent: Friday, October 16, 2020 3:12 PM 
To: Martha Govea <mgovea@denisondevelopment.com> 
Subject: Re: Merritt Sunset - revise proposal 
  
Martha, 
  
They are asking me what type of Bond do we need ? 
  
Thanks, 
  

 
  
From: Martha Govea <mgovea@denisondevelopment.com> 
Date: Wednesday, October 14, 2020 at 8:01 AM 
To: "juancantu@allbrightelectric.net" <juancantu@allbrightelectric.net> 
Subject: RE: Merritt Sunset - revise proposal 
  
Juan, 
  
I hope you are doing well. 
  
Do you have an update? please see below. 
  
Thank you,  
  
From: Martha Govea  
Sent: Thursday, October 8, 2020 2:43 PM 
To: juancantu@allbrightelectric.net 
Subject: RE: Merritt Sunset - revise proposal 
Importance: High 
  
Juan, 
  
Can you please add bonding amount for the total amount of your proposal? 
  
Thank you, 
  
From: Martha Govea  
Sent: Thursday, October 8, 2020 12:37 PM 
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To: juancantu@allbrightelectric.net 
Subject: Merritt Sunset - revise proposal 
Importance: High 
  
Juan, 
  
I hope you are doing well.. can you please confirm this is the most current bid? if you need to update 
pricing, please do so and send revised proposal. 
  
Of you don’t have to make any changes, please update the date on your proposal. 
  
Here is the most current set (no changes): 
https://www.dropbox.com/sh/i06kj3574tkx4iu/AABYsqTkQpBPfwg9xEw0LRn5a?dl=0  
  
I appreciate your help! 
  
Have a good day  
  
  
Martha Govea  
Denison Construction, Inc. 
PO Box 302707  
Austin, TX 78703 
512-732-1226  
512-563-4415  
  
PHYSICAL ADDRESS: 
1608 West 34th St, Suite A 
Austin, TX 78703 
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Exhibit F 
 

Correspondence with Steel Subcontractor 
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Martha Govea

From: Brad Hahn <bradh@suddenlinkmail.com>
Sent: Tuesday, May 25, 2021 3:10 PM
To: Martha Govea
Cc: Colby Denison
Subject: RE: Merritt Sunset - Lone Star Steel

Martha, 
 
Material costs have continued to escalate, but the pricing I sent back in February should still be a good budget number; 
however, the major issue continues to be supply. 
 
I’m not sure what your projected schedule is, but I am currently not signing up new work. Hopefully, the supply chain 
will catch up soon, and we can all go back to work. 
 
Thanks again, 
 
Brad Hahn 
Lone Star Steel 
Office 936 856 1433 
Fax 936 856 1430 
Mobile 936 264 7061 
 

From: Martha Govea [mailto:mgovea@denisondevelopment.com]  
Sent: Tuesday, May 25, 2021 11:27 AM 
To: Brad Hahn 
Cc: Colby Denison 
Subject: RE: Merritt Sunset - Lone Star Steel 
Importance: High 
 
Brad, 
 
I am following up. 
Could you please send us the most current bid for the Merritt Sunset Project? 
 
We need to update our budget for our investors. 
 
Thank you,  
 

From: Brad Hahn [mailto:bradh@suddenlinkmail.com]  
Sent: Tuesday, April 20, 2021 6:58 PM 
To: Martha Govea <mgovea@denisondevelopment.com> 
Cc: Colby Denison <colby@denisondevelopment.com> 
Subject: RE: Merritt Sunset ‐ Lone Star Steel 
 
Martha, 
 
Thanks for following up. Material pricing has increased from the proposal I sent in February. The major issue now is 
shortages, the most common material sizes for your project are no longer a stock item at suppliers.  

clbast
Highlight
I am currently not signing up new work. Hopefully, the supply chain
will catch up soon, and we can all go back to work



2

 
I’ll run back through this pricing again, if you’d like, but until material is available I’d be concerned about signing up new 
work and not being able to perform.  
 
Let me know if you’d like to see a budget based proposal. 
 
Thanks, 
 
Brad Hahn 
Lone Star Steel 
Office 936 856 1433 
Fax 936 856 1430 
Mobile 936 264 7061 
 

From: Martha Govea [mailto:mgovea@denisondevelopment.com]  
Sent: Tuesday, April 20, 2021 8:41 AM 
To: Brad Hahn 
Cc: Colby Denison 
Subject: RE: Merritt Sunset - Lone Star Steel 
 
Brad, 
 
I am following up. 
 
Let us know if you have any questions.  
 
 
Thank you,  
 

From: Martha Govea  
Sent: Friday, April 16, 2021 10:03 AM 
To: Brad Hahn <bradh@suddenlinkmail.com> 
Cc: 'colby@denisondevelopment.com' <colby@denisondevelopment.com> 
Subject: Merritt Sunset ‐ Lone Star Steel 
Importance: High 
 
Brad, 
 
I hope you are doing well. 
I am reaching out to request the most current pricing for the Sunset project. 
 
 
Let us know if you have any questions.  
 
 
Thank you,  
 
Martha Govea  
Denison Construction, Inc. 
PO Box 302707  
Austin, TX 78703 
512‐732‐1226  
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512‐563‐4415  
  
PHYSICAL ADDRESS: 
1608 West 34th St, Suite A 
Austin, TX 78703 
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Exhibit G 
 

Correspondence with Plumbing Subcontractor 
 

 
From: Martha Govea  
Sent: Thursday, April 22, 2021 8:58 AM 
To: Colby Denison <colby@denisondevelopment.com> 
Cc: Mona Amin <mona@denisondevelopment.com> 
Subject: Merritt Sunset bids update 
 
Colby, 
 
Brad with Lone Star Steel called me yesterday. He wants to know what you think about his email (see 
below) he is concerned to comply with any new contracts due to material shortage.  
 
He is not the only one with this problem. The plumbing subcontractor called me and explained that 
some of the pipes’ manufacturers are not making certain type of pipes and they have to find other 
manufacturers, this is causing high demand and higher prices. He is reviewing our project one more time 
before submitting revised proposal. 
 
Same with Trusses… 
 
I am still waiting for some quotes. Today, I am sending a follow up email to the subs. 
 
Thank you,  
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Exhibit H 
 
 

Recent Lumber Volatility and  Lead Time 
 
 
 

 



Scott Hall,  Brian Starcich May 21, 2021  

Bob Powell   San Marcos, TX  

Pete Manley                                                                                                                                                                                 800-414-3442 

Alex Apolinar 

Christian Dennison 

   

Distributors of Forest Products since 1932 

Overall:  There is a lot of confusion out there right now with the drop we saw in the July futures contracts over the last week. It 

tumbled from its high point of around 1730 down to 1265 and has now rebounded to 1543 and still heading up.  This is some wicked 
volatility and has created the idea what cash prices have come down.  The cash market has not reacted this way at all. Most all items 
pertaining to multifamily projects were up for the week and still have long lead times at the mills.  My take is the “Warren Buffet” types 
took a lot of profits on their future’s positions by selling off; now it’s ramping right back up to where it was. Cash prices for real 
products went up all week albeit at a slower pace than the previous couple of weeks.  All products from studs to panels are still long 
lead times and at all-time prices.  The futures correction I think threw some pause into the buying activity this week, but the demand 
for real wood is still at all-time highs and the material is scarce.  It’s something to watch but as I’ve told many customers this week, NO 
your lumber packages aren’t cheaper now. 
 
      
 
 
 

 
 
 
  
 
 
 
 
 

 

 

Specialty Products Division 
Don’t Forget - Matheus Lumber has a specialty 
products division that focuses on Commercial doors, 
accessories, window and railing packages. We have 
a team of window/door experts that can provide 
window or door takeoffs for your next project. They 
will value engineer your windows or doors to provide 
you with the most cost-effective package to fit your 
project.  Contact your salesman for more info. 
 

 Wood Brief 

 

 
A weekly report on wood products pricing for the Multi-Family builder 

Prices on the above items reflect F.O.B. mill, excluding freight. This index is a weighted composite, which represents a mix of framing items found on a southwest apartment 
project. The index composite number may or may not reflect the pricing trend for the product mix on your project.  This information is to be used as a guide only. 

5/21 5/14 +/- 1 yr Ago
2x4 9' #2 Doug Fir 1949 1936 13 458

2x6 9' #2 Doug Fir 2001 1967 34 461

2x4 9' SPF #2 1823 1807 16 419

2x4 #3 SYP 1158 1139 19 335

2x4 #2 SYP 1409 1394 15 489

2x6 #3 SYP 1021 1002 19 310

2x12 #2 SYP 1999 1982 17 517

4x8 7/16" OSB 1494 1382 112 303

4x8 23/32" OSB T&G 1812 1676 136 488

Southwest Index $1,676 $1,626 50 $422
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Exhibit I 
 

Correspondence Regarding Trusses 
 
 
 

 
From: Wil Reid [mailto:wreid@noltextruss.com]  
Sent: Friday, April 16, 2021 8:20 AM 
To: Martha Govea <mgovea@denisondevelopment.com> 
Cc: Colby Denison <colby@denisondevelopment.com> 
Subject: Re: Merritt Sunset - Noltextruss current bid 
 
Thank you, I will update the pricing. The lumber market has continued to increase as well as engineered 
wood products as well as the availability on engineered wood is becoming harder to fine.  
 
 I have included a few items that explain the lumber market.  You can see on the blue chart lumber 
closed yesterday at $1260 per thousand board feet and a year ago today it was in the $400s. On the 
bottom chart this is the actual delivered cost to the Texas market it shows last year date as well. Please 
call me If you would like anymore information   
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Thanks, 
 
Wil Reid 
Noltex Truss 
Multifamily & Commercial Sales 
Cell  214-724-5799 
wreid@noltextruss.com 
Serving All Of Texas and Surrounding States  
www.noltextruss.com or follow us on Facebook and Linkedin 
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The information contained in this message and its attachments is intended only for the recipient(s) 
named above. This information may be privileged and confidential in nature and protected by law. If the 
reader of this message is not the intended recipient, any further review, dissemination, distribution or 
copying of this information is strictly prohibited. If you received this communication in error, please 
delete the message with its attachments and notify the sender immediately. 
 
 
On Apr 16, 2021, at 8:07 AM, Martha Govea <mgovea@denisondevelopment.com> wrote: 

 Wil, 
  
I hope you are doing well. 
I am reaching out to request the most current pricing for Trusses for the Sunset project. 
  
If pricing is the same, could you please update the dates? 
  
Let us know if you have any questions.  
  
  
Thank you,  
  
Martha Govea  
Denison Construction, Inc. 
PO Box 302707  
Austin, TX 78703 
512-732-1226  
512-563-4415  
  
PHYSICAL ADDRESS: 
1608 West 34th St, Suite A 
Austin, TX 78703 
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Exhibit J 
 

Spreadsheet of Refusal to Bid 
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Exhibit K 
 

Letters from Lender and Investor 
 
 
 



16775 Addison Road * Suite 470 * Addison, TX 75001 
972-735-2800 

 
 
 

COLLIERS  MORTGAGE  LLC 
 
 
 
June 3, 2021 
 
 
 
DDC Merritt Sunset, LLC 
1608 West 34th Street, Suite A 
Austin, TX 78703 
 
 
Re:  Merritt Sunset (TDHCA # 20344) 
 149 Units under 221(d)(4) New Construction 

5407 Thomason Drive 
Midland, TX 79703 
 
 

Dear DDC Merritt Sunset, LLC: 
  
Colliers Mortgage is very supportive of your request to extend the placed in service date (PIS) for 
Merritt Sunset.  Upon approval of a PIS extension, Colliers will resume processing of Merritt 
Sunset. We have an appraisal, market study and environmental reports on file for Merritt Sunset.  
Additionally the third party plan and cost reviewer has approved the plans and specifications.  We 
are excited to quickly move towards a Firm application submission to HUD and to a 221(d)(4) 
closing.  HUD under the 221(d)(4) program remains extremely interest in processing and insuring 
affordable housing deals.  HUD recently changed the HUD processing priorities to move new tax 
credit deals similar to Merritt Sunset to the front of the processing line. 
 
Colliers is very much in support of extending the PIS. Colliers is confident this project will make 
an impact in the community and provide much needed quality and sustainable long term 
affordable housing for the City of Midland.    
    
 
COLLIERS MORTGAGE LLC 

 
Jeffrey L.  Rogers                    
Senior Vice President  



 
 
 

         
 

 

30 South Meridian Street, Suite 400 

Indianapolis, IN 

317.634.4797 

CREALLC.COM 

AUSTIN, TX 

512.861.4080 

BOSTON, MA 

617.892.6071 

NEW YORK, NY 

212.405.2650 

PORTLAND, OR 

503.290.5034 

SARASOTA, FL 

727.329.5479 

SAN DIEGO, CA 

858.386.5199 

 
 
 
April 29, 2021 
 
 
Colby Denison 
Denison Development & Construction, Inc. 
1608 W 34th Street, Unit A 
Austin, TX 78703 

 
Re: Merritt Sunset – Midland, Texas 
   

Dear Mr. Denison: 

I am writing regarding our investment in Merritt Sunset, which represents the proposed new construction of 109 
affordable housing units and 40 market rate units in Midland, Texas which was awarded in the 2020 Competitive 
(9%) Texas Housing Tax Credit awards. At this point, we have received the necessary investment approvals to issue 
an equity letter of intent and intend to move forward with our closing due diligence process.  

As currently forecasted we are expecting an investment in the Partnership to occur in December – 2021 and given 
the current construction market conditions, our construction team and third party consultants are recommending a 
minimum construction schedule of 19 months, which final recommendation will be received upon receipt and 
review of final construction diligence.  

Under these circumstances, we would not be able to make an investment in Merritt Sunset unless we could be 
assured that some sort of extension to the Placed in Service or refresh of awarded 2020 tax credits to 2021 provided 
that Merritt Sunset will not be able to meet the placed in service deadline of December 31st, 2022.  

In talking with consultants and market professionals in both in the LIHTC arena and Midland market area, the delay 
in closing time frame and extended construction schedule are attributable to market conditions outside of the general 
partner’s and developer’s control which include, but are not limited to, rising construction costs, availability of 
quality subcontractors, increased supply of tax credits and subsequent decreased demand both nationally and in the 
Midland primary market area, the COVID pandemic which directly impacted Midland market through oil demand 
decreases, and increased governmental agency inefficiencies.  

Although every development provides unique challenges, we have found most states to be amenable to agreeing to 
extensions or credit refreshes if the conditions giving rise to them are out of the general partner’s and developer’s 
control in an effort to continue the production of the affordable housing supply. We believe that this would certainly 
be one of those cases. 

 
 
Very truly yours, 

 
 
 

By:____________________________________________ 
 
 Name: Adam Lavelle 

Title: Vice President 
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TDHCA Outreach and Media Analysis,  
June 2021 
 

A compilation of TDHCA media analysis designed to enhance the awareness of TDHCA programs and 
services among key stakeholder groups and the general public, and outreach activities, such as 
trainings and webinars. The following is an analysis of print and broadcast news, and social media 
reporting for the time period of June 1 through June 30, 2021 (news articles specifically mentioned the 
Department and/or Texas Rent Relief Program).  
 
Total number of articles referencing TDHCA: 431 
Breakdown by Medium:1  
 Print: 17 (Editorials/Columnists = 2) 
 Broadcast: 83 
 Trade, Government or Internet-Based Publications: 331 
 
Figure 1 News Tone        

 

Figure 2 News Topic 

 

                                                           
1 Broadcast numbers may represent instances in which TDHCA was referenced on a television or radio station’s 

website, rather than in a specific broadcast news segment 
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Figure 3 Media Market 

 
 

Summary: 

Reporting on Department activities by the news media totaled 431 references in June 2021. News 

mentions reflected TDHCA’s Texas Rent Relief Program efforts, including increased disbursements, 

challenges with the online system, call center issues, as well as a legislative report. Additionally, 

TDHCA’s press announcement regarding utility bill assistance through CEAP and TRR garnered 

numerous mentions. 

The following table illustrates the number of news mentions during each quarter of 2021 compared to 

2020. There were a total of 868 news articles mentioning TDHCA and/or the Texas Rent Relief Program 

in the second quarter of 2021. 
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Social media: 

Currently, TDHCA’s Twitter account has more than 2,800 followers and its Facebook account has more 
than 4,300 followers. TDHCA’s YouTube views totaled more than 32,700 views. The following is a 
summary analysis of TDHCA’s efforts to engage stakeholders and the public on federal and state 
resources, initiatives and programs. 
 

 

Month/Yr Posts Clicks Engagements Shared posts Liked posts 

January 2021 50 20 56 20 18 

February 2021 52 193 2,609 1,163 18 

March 2021 71 322 355 144 55 

April 2021 57 70 4,155 1,152 30 

May 2021 60 211 2,861 766 39 

June 2021 80 224 10,688 3,303 45 
* Clicks = number of times an individual clicked on a link provided in a post. Engagements = any action a person takes on our post 

 

 

Month/Yr Tweets Clicks Engagements Retweets Liked posts 

January 2021 52 224 13 4 7 

February 2021 61 186 92 38 39 

March 2021 80 313 77 20 37 

April 2021 95 144 418 159 218 

May 2021 64 282 72 24 30 

June 2021 97 352 79 33 34 
* Clicks = number of times an individual clicked on a link provided in a post. Engagements = any action a person takes on our post 

 

 
 
 
 
 
 
 

 

 

 

 

 

Month Views Watch time (hrs) Avg. view 
duration 

Impressions Click-through 
rate 

January 2021 684 105.8 9:16 7,760 2.2% 

Feb. 2021 11,479 1,174 6:08 91,326 1.8% 

March 2021 34,663 990.5 1:42 53,853 5.6% 

April 2021  29,652 623.6 1:15 41,923 6.3% 

May 2021 25,522 617.7 2:14 44,358 6.1% 

June 2021 32,719 833.2 1:31 47,805 5.5% 



June 2021 

  

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



TDHCA Outreach June 2021 

A compilation of outreach activities such as meetings, trainings and webinars . 
 

Department Meeting 
Date 

Meeting Title Attendees (includes 
organizer) 

Home Ownership Jun 01, 
2021 

Continuing Education Course 
“United Texas” for  Houston 
Association of Realtors 

16 

Housing Resource 
Center 

Jun 2, 
2021 

Draft 2022 Regional Allocation 
Formula (RAF) Methodology 
Public Hearing 

7 

Home Ownership Jun 4, 
2021 

Affordable Homes of South Texas 
Inc. Virtual Homebuyer Fair 

200 

Multifamily Jun 14, 
2021 

QAP Focus Group regarding Sponsor 
Characteristics 

10 

Community Affairs Jun 11, 
2021 

CSNT CEAP Training 10 

Internal Audit Jun 11, 
2021 

Opening Conference - Internal Audit 
of Multifamily Loans 

18 

Home Ownership Jun 12-
13, 
2021 

NeighborWorks Laredo 2021 Virtual 
Home Fair Expo 

200 

Multifamily Jun 14, 
2021 

TDHCA - Sponsor Characteristics - 
HUBs 

11 

Texas Rent Relief Jun 16, 
2021 

TRR for TAA 228 

TDHCA Jun 17, 
2021 

Board meeting 267 

Home Ownership Jun 22, 
2021 

Monthly Lender Lunch and Learn 
Series 

196 

Multifamily Jun 22, 
2021 

Meet with Rural Rental Housing 
Association representatives 
regarding the 2020-1 NOFA and use 
of HOME funds 

7 

Compliance Jun 23, 
2021 

Income Determination Training 
sponsored by TAA 

74 

Bond Finance Jun 28, 
2021 

HAF Plan Public Comment 13 

SFHP Jun 29, 
2021 

Homeless Prevention and Hazard 
Pay 

62 

Compliance Jun 29, 
2021 

Housing Tax Credit Training 
sponsored by TAA 

126 

Texas Rent Relief Jun 29, 
2021 

TDHCA Rent and Utility Programs for 
North Central COG 

93 



SFHP Jun 29, 
2021 

Training Discussion:  Homeless 
Prevention and Hazard Pay/ESG And 
ESG CARES Subrecipients 

65 

 



TDHCA Outreach and Media Analysis,  
July 2021 
 

A compilation of TDHCA media analysis designed to enhance the awareness of TDHCA programs and 
services among key stakeholder groups and the general public, and outreach activities, such as 
trainings and webinars. The following is an analysis of print and broadcast news, and social media 
reporting for the time period of July 1 through July 31, 2021 (news articles specifically mentioned the 
Department and/or Texas Rent Relief Program).  
 
Total number of articles referencing TDHCA: 546 
Breakdown by Medium:1  
 Print: 16 (Editorials/Columnists = 1) 
 Broadcast: 127 
 Trade, Government or Internet-Based Publications: 403 
 
Figure 1 News Tone        

 

Figure 2 News Topic 

 

                                                           
1 Broadcast numbers may represent instances in which TDHCA was referenced on a television or radio station’s 

website, rather than in a specific broadcast news segment 
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Figure 3 Media Market 

 
 

Summary: 
Reporting on Department activities by the news media totaled 546 references in July 2021. News 
mentions reflected TDHCA’s Texas Rent Relief Program efforts, including US Treasury data report on 
increased TRR disbursements. Additionally, TDHCA’s joint press announcement with the Office of the 
Governor regarding Housing Stability Services Grants and the 2021 9% HTC awards press 
announcement garnered numerous mentions. 
The following table illustrates the number of news mentions during each quarter of 2021 compared to 

2020. There were 546 news articles mentioning TDHCA and/or the Texas Rent Relief Program in the 

first month (July) of the third quarter of 2021.  
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Social media: 
Currently, TDHCA’s Twitter account has more than 2,900 followers and its Facebook account has nearly 
4,900 followers. TDHCA’s YouTube views totaled nearly 38,000 views. The following is a summary 
analysis of TDHCA’s efforts to engage stakeholders and the public on federal and state resources, 
initiatives and programs. 
 

 

Month/Yr Posts Clicks Engagements Shared posts Liked posts 

January 2021 50 20 56 20 18 

February 2021 52 193 2,609 1,163 18 

March 2021 71 322 355 144 55 

April 2021 57 70 4,155 1,152 30 

May 2021 60 211 2,861 766 39 

June 2021 80 224 10,688 3,303 45 

July 2021 101 649 8,443 2,440 62 
* Clicks = number of times an individual clicked on a link provided in a post. Engagements = any action a person takes on our post 

 

 

Month/Yr Tweets Clicks Engagements Retweets Liked posts 

January 2021 52 224 13 4 7 

February 2021 61 186 92 38 39 

March 2021 80 313 77 20 37 

April 2021 95 144 418 159 218 

May 2021 64 282 72 24 30 

June 2021 97 352 79 33 34 

July 2021 102 520 46 15 24 
* Clicks = number of times an individual clicked on a link provided in a post. Engagements = any action a person takes on our post 

 

 

 
 

Month Views Watch time (hrs) Avg. view 
duration 

Impressions Click-through rate 

January 2021 684 105.8 9:16 7,760 2.2% 

Feb. 2021 11,479 1,174 6:08 91,326 1.8% 

March 2021 34,663 990.5 1:42 53,853 5.6% 

April 2021  29,652 623.6 1:15 41,923 6.3% 

May 2021 25,522 617.7 2:14 44,358 6.1% 

June 2021 32,719 833.2 1:31 47,805 5.5% 

July 2021 37,996 864.4 1:21 54,038 5.9% 



July 2021 

  

 

 

  

 

 

 

 

 

 

 

 

 



TDHCA Outreach July 2021 

A compilation of outreach activities such as meetings, trainings and webinars . 
 

Department 
Name 

Meeting 
Date 

Meeting Title Attendees 
(includes 
organizer) 

Section 811 Jul 07, 
2021 

Introducing Section 811 PRA 33 

TDHCA Jul 8, 
2021 

Board Meeting 164 

Section 811 Jul 15, 
2021 

Introducing Section 811 PRA 42 

Home 
Ownership 

Jul 22, 
2021 

TDHCA Lender Roundtable 14 

Compliance Jul 22,  
2021 

Women in Affordable Housing Network 100 

TDHCA Jul 22, 
2021 

Board meeting 244 

Single Family - 
Homeless 

Jul 27, 
2021 

TDHCA ESG/ESG CARES and CoCs 14 

Housing 
Resource Center 

Jul 27, 
2021 

Texas Interagency Coucil for Homeless, 
Quarterly Meeting 

23 

Home 
Ownership 

Jul 29, 
2021 

Lender Discussion with Lisa Alonzo and 
Team (Wallick and Volk Inc.) 

14 

Housing 
Resource Center 

Jul 29, 
2021 

Housing and Health Services 
Coordination Council, Quarterly 
Meeting 

20 
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TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS 

Update on TDHCA Programs Addressing COVID‐19 Pandemic Response  
Report for September 2, 2021 

This report provides an update on the programs TDHCA has targeted to assist with Texas’ response to COVID‐19 through reprogramming of existing funds, and 
through the administration of CARES Act, Coronavirus Relief Bill funds, and the American Rescue Plan Act.   

Shaded rows reflect completed programs for which assistance is no longer available. 

Program 

 
 

Timelines / Contract 
Periods 

Planned Activities 
Waivers and 

Initial Approvals 
Needed 

Program Status 

 
Staffing 

 
Admin Funds 

 
Served 
to Date 

 
 

Total Program 
Funding 

Obligated (%) 

Drawn (%) 

Other 
Notes 

HOME 
Program  
Tenant 

Based Rental 
Assistance 
(TBRA) for  

COVID‐19 DR 

NA: Reservation 
Agreements 

3‐6 months of rental assistance 
made available through existing 
or new HOME subrecipients.  

 
Geography: Available where 
subrecipients apply. 23 
administrators covering 120 
counties. 
Income Eligibility:  
Households at or below 80% 
AMFI based on current 
circumstances. 

All necessary 
waivers for this 
activity were 

authorized by the 
OOG and HUD via 
HUD’s mega‐waiver 
of April 10, 2020. 
The HUD waivers 
were extended by 
HUD in December 
2020 to expire 
September 30, 

2021. 

Amount 
obligated 

exceeds original 
program funding 
because other 

previously deob‐
ligated available 
HOME funds are 
being used to 
allow eligible 
households to 
access a full 6 
months of 
assistance. 

 
 
 
 

No added 
TDHCA 
staffing. 

 
 

No added 
admin funds. 

2,610 
 

Includes 
active, 
pending 
PCR, 
and 

closed 
activ‐
ities 

Up to 
$11,290,076 

 
$11,467,377* 

101.57% 
 

$10,442,855 
91.06% 

 

All originally 
programmed 
funds are 
obligated.  

 
2,749  

(households) 
activities 
submitted, 

including total 
served. 

  
* Amount 
Reserved 

Reprogram 
2019 and 
2020 CSBG 
Discretionary 
and Admin. 
Funds 

 Board approval 
March 2020.  

 Recipients 
contracts  
effective: 3/26/20 

 Expenditure 
Deadline: 8/31/20 

Uses the existing network of 
Community Action Agencies to 

provide direct client assistance to 
low income households 

economically impacted by 
COVID‐19. 

 
Geography: Available statewide 
(excluding CWCCP and CSI1)    
Income Eligibility: 200% poverty 
(normally is 125%)  

None 
COMPLETED 

 
100% expended.  

 
No added 
TDHCA 
staffing. 

 
 

No added 
admin funds. 

9,468 
persons 

$1,434,352 
 

1,434,352 
100% 

 
$1,434,352 

100% 

38 CAA subs 
 

                                                 
1 CWCCP and CSI were omitted from this specific type of award because they have outstanding balances owed to the Department. The counties these two entities cover include: Anderson, 
Cameron, Collin, Denton, Ellis, Henderson, Hunt, Kaufman, Navarro, Rockwall, Van Zandt, and Willacy. It should be noted those counties will receive CSBG services under the CSBG CARES funds. 

EARLY REPROGRAMMING OF EXISTING TDHCA PROGRAM FUNDS  
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2 The award to THN is to address homelessness and those at risk of homelessness as a result of COVID‐19. 

Program 

 
 

Timelines / Contract 
Periods 

Planned Activities 

Waivers and 
Initial 

Approvals 
Needed 

Program Status 

 
Staffing 

 
Admin Funds 

 
Served 
to Date 

 
 

Total Program 
Funding 

 
Obligated (%) 
Expended (%) 

Other 
Notes 

Recaptured 
2018/2019 
HHSP 

 

 Board approval 
March 2020.  

 Spend by 8/31/20 for 
2018 HHSP funds, 
and extensions on 
some 2019 HHSP 
funds through 
12/31/20. 

To allow subrecipients to 
perform HHSP eligible 
activities in addressing 
homelessness and those at 
risk of homelessness.  
 
Geography: Available 9 largest 
metro areas.  
Income Eligibility: Generally 
30% AMFI if applicable 

Approval 
from 
Comptroller 
granted. 

COMPLETED 
 

100% expended.  

 
No added 

TDHCA staffing. 
 
 

No added 
admin funds. 

462 
persons 

 
$191,939.53 

 
$191,939.53 

100% 
 

$191,939.53 
100% 

 

9 subs 

CARES ACT FUNDS 

CSBG CARES 

 Board approved 
April 2020.  

 On 9/3/20 Board 
programmed 7% in 
reserve for eviction 
diversion pilot.   

 Expend 90% by 
8/31/22 

 45 day closeout 

90% to CAAs using regular 
CSBG formula for households 
affected by COVID‐19; 2% 
($949,120) to Texas Homeless 
Network2; 7% for an eviction 
diversion pilot program; and 
1% for state admin. 
 
Geography: Available 
statewide     
Income Eligibility:  200% of 
poverty (normally is 125%) 

The 
flexibilities 
allowed by 
USHHS have 
been 
accepted.  

All contracts executed. 
THN awarded 
$489,970 of their 
barrier funds to 11 
entities covering all six 
regions of the Balance 
of State.  Eviction 
Diversion program has 
been completed. 
 

 
 

1 Art. IX FTE for 
CSBG reporting  

 
 

1% admin 
($474,560) 

110,597 
persons 

$48,102,282  
 

$48,102,282 
100% 

 
$37,778,968 

79% 
 
 

40 CAA subs 
 
CSBG‐CV 
Discretionary 
has various 
deadlines. 
 
 
 

LIHEAP 
CARES 
 

 Board approved 
April 2020 

 By 4/30/21  need 
to decide on the 
9% reserve  

 Expend by 9/30/21 

 45 day closeout 

 

90% to CEAP subs using 
regular CEAP formula for 
households affected by 
COVID‐19; 9% was held in 
reserve for future emergency 
use or for subs (subsequently 
allocated among 
subrecipients); and 1% for 
state admin. No 
weatherization. 
 
Geography: Available 
statewide     
Income Eligibility:  150% of 
poverty 

The flexibilities 
allowed by 
USHHS have 
been accepted.     

Funds not expended 
by the September 30, 
2021 deadline will be 
lost to the state. While 
staff is attempting to 
move funds from 
subrecipients less 
likely to fully expend 
to subrecipients more 
likely to do so, there 
are very few who are 
in a position to receive 
funds; it is possible 
that some portion of 
funds will revert to 
HHS. 

 
 

1 Art. IX FTE for 
CEAP 

TA/capacity  
(1 Filled) 

 
 

1% admin 
($892,670) 

136,457 
persons 

$94,023,896 
 

$93,483,658  
99% 
 

$49,226,674 
52% 

37 subs with all 
contracts 
executed. No 
subs declined 
funds.  
 
Added 
program 
flexibilities to 
improve 
assistance to 
households 
impacted by 
Winter Storm 
Uri. 
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Program 

 
 

Timelines / Contract 
Periods 

Planned Activities 

Waivers and 
Initial 

Approvals 
Needed 

Program Status 

 
Staffing 

 
Admin Funds 

 
Served 
to Date 

 
 

Total Program 
Funding 

 
Obligated (%) 
Expended (%) 

Other 
Notes 

CDBG CARES 
– Phases I, II 

and III 

 
Board approved 
general use of the 

funds for CDBG Phase I 
in April 2020 and Plan 

Amendments in 
October 2020 and 

January 2021. A third 
amendment was 

approved by the Board 
at the July 8 Board 

meeting.  
 

80% of funds must be 
expended by 11/3/23; 
remaining 20% by 

11/3/26.  
 

90‐day closeout 

Planned Usage: rental 
assistance in 40 

cities/counties; mortgage 
payment assistance in 40 
counties; legal services; 

assistance for providers of 
persons with disabilities; food 

expenses; community 
resiliency activities; and 
possible HMIS data 
warehouse funds.  

 
Geography:  

Varies by activity type.  

  
 Plan 

Amendment 
reflecting use of 
these funds was 
approved by 

HUD on October 
27, 2020. HUD 
agreement 
executed 

November 3, 
2020. A second 

Plan 
Amendment 

was accepted by 
HUD on January 
15, 2021. A third 

plan was 
accepted by 

HUD in August 
2021. 

Rental assistance 
contracts with 40 of 

40 cities/counties now 
executed. Mortgage 
assistance contracts 

with 40 of 40 
applicants now 

executed. Contracts 
for legal services and 

assistance for 
disability providers 
executed.  A second 
round of 8 Mortgage 
Assistance awards 
totaling $3M will be 
presented to the 
board during this 
meeting. Food 

expenses contract is 
being finalized; NOFA 

for community 
resiliency program is 

being drafted. 

CDBG Director 
position filled. 7 
other positions 
filled.  May still 

hire other 
positions. 

 
All FTES are Art. 

IX   
 

Up to 7% admin 
and TA budget  
($9,929,238) 

3,594 
house‐
holds 

1st allocation: 
$40,000,886 
2nd Allocation: 
$63,546,200 
3rd Allocation: 
$38,299,172 

 
Total: 

$141,846,258 
 

$63,297,620 
45% 
 

$13,691,953 
9.65% 

 

Income 
Eligibility:   For 
households at 
or below 80% 

of AMI. 
* Figure 

includes staff 
administrative 

funds.  

ESG CARES – 
Phase I  
  

 Board approved 
programming plan 
on April 2020, and 
conditional awards 
on July 23, 2020.  

 Expend by 9/30/22 

 90 day closeout 

 

Four streams: 

 Existing subs were offered 
100% to 200% of current 
contract amount (~$12.5M) 

 ESG Coordinators decided 
via local process for their 
CoC, and awards made in 
three areas without ESG 
Coordinators by offering 
funds to CoC awardees 
(~$17.2M) 

 Legal/HMIS ($1.9M) 
 

Geography: Locations of all 
funded grantees     
Income Eligibility:  50% AMI 
for homeless prevention. 

HUD mega‐
waivers 
accepted. 

One‐Year Plan/ 
Con Plan 
amendment to 
HUD on May 8. 
HUD provided 
guidance that 
the CDC 
moratorium is 
no longer a 
blanket cause 
for ineligibility.  

Signed grant 
agreement sent to 
HUD 5/15/20. 

Funds live in HUD 

system 5/22/20. 101 
contracts executed.  
 
3 legal service 
providers. 
 
Some unexpended 
funds reallocated to 
higher expended 
subrecipients, and 
may result in small 
fluctuations in the 
admin funds 
percentage. 

 
 
 
 
 

4 Art. IX FTE 
(for all phases 

of ESG) 
 

5 % admin 
($1,682,448) 

39,453 
persons 

$33,254,679 
 

$31,591,282 
94.99% 

 
20,483,454 
61.59% 

This is the 
first $1B of 
national ESG. 
 
HMIS/Coordi
nation funds 
totaling 
$417,949 was 
awarded to 
the 8 ESG 
Coordinators.  
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Program 

 
 

Timelines / Contract 
Periods 

Planned Activities 

Waivers and 
Initial 

Approvals 
Needed 

Program Status 

 
Staffing 

 
Admin Funds 

 
Served 
to Date 

 
 

Total Program 
Funding 

 
Obligated (%) 
Expended (%) 

Other 
Notes 

ESG CARES – 
Phase II 

 Board approved 
awards January 14, 
2021. 
 

 Expend by 
9/30/22 

 

 90 Day closeout 

Two streams:  

  $61,031,041 for 
Homelessness 
Prevention and Rapid 
Rehousing.  

   $274,649 for ESG 
CARES and HMIS 
Coordination through 
each Continuum of Care. 
 
Amendment processed 
allowing greater 
flexibility upon request 
on eligible uses.   

ESG Guidance 
issued by HUD 
on 9/1/20.  

 
Plan 

Amendment 
submitted to 

HUD 
10/21/20. 
HUD signed 

grant 
agreement on 
10/27/2020.  

  

All contracts are 
in effect.   

FTEs noted 
under ESG 

CARES Phase I 
will be utilized 

for both 
phases.  

 
5% admin  

($3,232,247 ) 

4,525 
persons 

$64,537,937 
 

$64,537,937 
100% 

 
$5,893,327.73 

9.13% 

This is the 
state’s share 
of the second 

(final) 
allocation of 
$2.96 billion. 

Housing 
Choice 
Voucher 
Program 
Admin 

HUD has clarified 
that expenditure 

must occur by June 
30, 2022 (awaiting in 
writing, is an update 
from previous noted 

deadline of 
12/31/21).  

 
1st Award: $117,268 
2nd Award: $140,871 
(8/10/2020) 

 Software upgrades with 
Housing Pro to allow more 
efficient remote interface.  

 Landlord incentive 
payments. 

 Possible damage 
assistance, PPE expenses, 
tablets   

 October 2020 Board 
approved use of funds for 
retention payments to 
existing owners to ensure 
their ongoing participation 
in the program.   

Received HUD 
interpretation 
that using funds 
for software 
upgrades are 
acceptable. 
$11,620 was 
paid for the 
system 

purchase.  
 

 Most recently, 
through the Project 
Access program, 37 
incentives were 
offered to new 

landlord. As of today, 
8 payments were paid 

to the landlord. 

 
 
 

No added 
TDHCA staffing. 

 
 

31 
Land‐
lords; 
20 new 
landlord
s added 

 

$258,139 
 
 

$56,932 
22.05% 

 
$30,468 
(Landlord 
Payment) 
11.8% 

$380M 
nationally. 
Purchases of 
Housing Pro 
upgrades 
complete. 
Training 

underway.   
Materials for 
landlord 
incentives 
completed. 

 

Housing 
Choice 
Voucher 
Program 
MVP 

12 months of 
assistance, start date 
begins whenever we 
designate with HUD. 

 
Orig. Alloc: 
$105,034* 

 

15 additional MVP vouchers 
consistent with our award of 
MVP, which for TDHCA is for 
Project Access households.  
 
* A supplemental allocation 
from HUD is provided each 
quarter to support the 15 
vouchers (amounts vary by 
quarter). 

None needed. 

Received award 
from HUD. Issued 
the 15 vouchers on 

5/22/20. 

 
No added 

TDHCA staffing. 
 

No added 
admin funds. 

7 
families 

in 
current 
leases.  

 

$110,302 
 

$17,538  
15.9% 

 
$17,538  
15.9% 

 

8 vouchers 
outstanding; 

all are 
searching for 

units.  
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Program 

 
 

Timelines / Contract 
Periods 

Planned Activities 

Waivers and 
Initial 

Approvals 
Needed 

Program Status 

 
Staffing 

 
Admin Funds 

 
Served 
to Date 

 
 

Total Program 
Funding 

 
Obligated (%) 
Expended (%) 

Other 
Notes 

CORONAVIRUS RELIEF BILL – PART OF THE CONSOLIDATED APPROPRIATIONS ACT OF 2021 

Emergency 
Rental 

Assistance 
1.0 

(Texas Rent 
Relief 

Program) 

Signed by the 
President on 

December 27, 2020, 
the bill, tied to the 
appropriation bill, 
dedicated funds 
through Treasury 

specifically for rental 
assistance. 

Called ERA 1.0. 
 

Must obligate funds 
by 9/30/21 

 
Expend funds by 
9/30/22 (extended 
by American Rescue 

Bill) 
  

Program provides up to 15 
months of rental and utility 
assistance including arrears. 
Households must reapply 
every 3 months. Program run 
by the state directly with no 
subrecipients. 10% of funds 
may be used for Housing 
Stability services. 10% admin 
expenses allowed. A 10% set‐
aside of funds for eviction 
diversion has been 
established; those 
applications and households 
facing utility disconnections 
are processed first. 

 
Geography: Available 
statewide.      
Income Eligibility:   For 
households at or below 80% 
AMI. 

Treasury has 
provided 
periodic 

updated FAQs 
as informal 
guidance – 

most recently 
June 24, 2021. 
As they are 
released, TRR 
policies are 
adjusted.  

QA/QC vendor, 
Deloitte, has been 
contracted.  
 
Housing Stability 
Services: Contract 
with Texas Access to 
Justice Foundation 
pending execution; 
awards made by 
Board July 2021 to 
approximately 30 
providers of services 
in process of being set 
up and contracted. 

 
 
 
 

Positions filled 
include Director 
and 18 positions 

filled. Four 
position posted. 
Staffing now 

includes a team 
for the Stability 
Services activity. 

 
All FTES are Art. 

IX   
 

Up to 10%  
budget for admin  
($130,811,062) 

122,348 

$1,308,110,629 
 
 

Expended* 
$739,695,465 

56.55% 

Figure in 
preceding 2 

columns is per 
Internal Report 
August 25, 

2021. Numbers 
reflect all 
payments 

already made, 
plus payments 
in process 
(review and 
approval is 
complete, 
pending 
payment 

processing) 
and excluding 
administrative 
payments.  

   

Low‐Income 
Household 
Water 

Assistance 
Program 
(LIHWAP1) 

Part of the 
appropriation bill; 
provides dedicated 
funds through HHS 
for the Low‐Income 
Household Drinking 

Water and 
Wastewater 
Emergency 

Assistance Program  
 

Must obligate funds by: 
9/30/23 

 
Must expend funds by: 

9/30/23 

  

Program provides funds to 
assist low‐income households 
that pay a high proportion of 
household income for 
drinking water and 
wastewater services, by 
providing funds to 
owners/operators of public 
water and treatment systems 
to reduce arrearages charged. 
HHS has encouraged that 
grantees model the LIHEAP 
program and utilize their 
LIHEAP networks of 
subrecipients. 
 
Geography: Statewide   
Income Eligibility:  TBD 

 The governor 
designated 

TDHCA as the 
recipient state 
agency on 

March 5, 2021. 
TDHCA 

submitted 
signed Terms 
& Conditions, 

424 and 
required 
survey 

responses on 
April 22.   

TDHCA submitted 
its state LIHWAP 
plan on August 9, 
2021. Plan is under 
review by HHS. 
Upon approval, staff 
will initiate 
contracts 
(anticipated to start 
October 1st) with 
the providers 
approved by the 
Board in June 2021. 
Outreach is 
occurring with 
water utility 
providers.  

 
 

  3 Art. IX FTEs 
  

Admin 15%  
Any FTES will be 

Art. IX   
 
  0 

$51,801,876 
 

$0 
0% 
 

$0 
0% 

$638M 
Nationally 
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AMERICAN RESCUE PLAN (ARPA) – Public Law 117‐2 

Program 

 
 

Timelines / Contract 
Periods 

Planned Activities 
Waivers and Initial 
Approvals Needed 

Program 
Status 

 
Staffing 

 
Admin Funds 

 
Served 
to Date 

 
 

Total Program 
Funding 

 
Obligated (%) 
Expended (%) 

Other 
Notes 

Emergency 
Rental 

Assistance 
2.0 
  

Passed as Section 3201 
of the American Rescue 
Plan, dedicates funds 
through Treasury 

specifically for rental 
assistance. While a 
separate federal 

allocation, Treasury has 
indicated it is 

considered the same 
program as ERA 1.0. 

 
As early as March 31, 
2022 may reallocate 

funds to other grantees 
if not used.  

 
Must expend funds by 

9/30/25 
 

Program limits assistance up 
to 18 month (including any 
assistance under ERA 1.0) for 
rental and utility assistance 
including arrears. Will use the 
same system of delivery as 
ERA 1.0. Up to 10% may be 
used for Housing Stability 
services.  

 
Geography: Available 
statewide.      
Income Eligibility:   For 
households at or below 80% 
of AMI. 

No waivers needed.  

Funds will be 
utilized upon 
completion of 

ERA 1.0.  

 
 

The TRR Director 
will include these 
additional funds 
in her oversight.  
FTEs noted under 
ERA 1.0 are being 
utilized for both 
phases of ERA.  

 
 

Up to 15%  
budget for admin 

(TBD) 

0 

$1,079,786,857 
 
 

$0 
0% 
 

$0 
0% 

$21.5B 
nationally. 

Texas 
amount not 
yet available. 
Unlike ERA 1.0, 
2.0 establishes 
High Need 
Grantees to 
receive a 
portion of 

funds. Provides 
the states an 
initial 40% of 
funds within 
the first 60 

days. 

Homeless 
Assistance 

and 
Supportive 
Services 
Program 

  

Passed as Section 
3205 of the 

American Rescue 
Plan, the program 
dedicates funds 
through HUD 

allowing flexible uses 
that can include 
typical HOME 

activities as well as 
homeless services 
and non‐congregate 

shelter.  
 

Must expend funds 
by 9/30/30 

Funds can be used for tenant 
based rental assistance, 
development of affordable 
housing, supportive services, 
non‐congregate emergency 
shelter, permanent supportive 
housing, and operating costs 
for eligible nonprofit 
organizations.  

 
Geography: TBD      
Households Eligibility:   For 
homeless, at risk of 
homelessness, those fleeing 
Domestic Violence, or others 
with housing instability.  

HUD has released no 
guidance to date, 
but has verbally 

indicated that it will 
release guidance. 
Grantees cannot 

submit the required 
Consolidated Plan 
amendment until 
that guidance is 

released. Therefore, 
until guidance is 

released, TDHCA is 
not able to take 
more proactive 

steps for moving this 
program forward.  

Program design 
to be 
determined – 
will depend on 
HUD guidance. 

Being 
administered 
through Single 
Family and 

Homelessness 
Division. 

Positions to be 
filled not yet 
determined.   

 
All FTES are Art. 

IX   
 

Up to 15%  
budget for 
admin and 
planning 

 ($19,945,372) 

0 

$132,969,147 
 

$0 
0% 
 

$0 
0% 

$5B 
nationally.  
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Program 

 
 

Timelines / Contract 
Periods 

Planned Activities 
Waivers and Initial 
Approvals Needed 

Program 
Status 

 
Staffing 

 
Admin Funds 

 
Served 
to Date 

 
 

Total Program 
Funding 

 
Obligated (%) 
Expended (%) 

Other 
Notes 

Homeowner 
Assistance  
Fund (HAF)  

Passed as section 
3206 of the 

American Rescue 
Plan, dedicates funds 
through Treasury 
specifically for 

preventing mortgage 
delinquencies, 

defaults, 
foreclosures, loss of 

utilities and 
displacement.  

 
Must expend funds 

by 9/30/26 

The HAF Plan to be submitted 
to Treasury includes 1) a 
Reinstatement Program to 
reinstate delinquent 
mortgage loans, including 
principal and interest, as well 
as amounts advanced by the 
servicer for property charges 
(taxes, insurance, condo and 
homeowner association fees, 
and other related expenses 
advanced to protect lien 
position, and 2) a Property 
Charge Default Resolution 
Program, to bring current 
delinquent property charges, 
including past due property 
taxes, insurance premiums, 
condo and homeowner 
association fees, and 
cooperative maintenance or 
common charges, including up 
to 90 days of upcoming 
property charges.  100% of 
the funds will be made 
available to households with 
incomes equal to or less than 
the greater of (i) 100% of AMI 
or (ii) 100% of national 
median income. (Cont. under 
Waivers) 
 

TDHCA submitted a 
grant agreement to 
Treasury by the April 

23 deadline.  
 

TDHCA will submit its 
HAF plan to Treasury 
by September 30, 

2021. 
 

(Cont. from Planned 
Activ.) 

 
Additional programs 
may be submitted to 
Treasury in the future. 

 
Geography:  Statewide 

Income Eligibility:   
Household income at 
or below greater of 
100% AMI or 100% of 

national median 
income. 

To receive 
funds beyond 
the initial 10%, 
the state must 
submit the HAF 
Plan. Staff 
obtained public 
comment on a 
draft plan. The 
Plan includes 
needs 
assessment, 
evidence of 
public 
engagement, 
program design, 
method for 
targeting, goals, 
readiness, and a 
budget.  

 
 
 
 

TBD relating to 
positions that will 
need to be filled.    

 
All FTES are Art. 

IX   
 

Up to 15%   
($126,332,101) 
for admin, 
planning, 
community 
engagement 
and needs 
assessment 

0 

$842,214,006 
 

$0 
0% 
 

$0 
0% 

$9.9B 
nationally. 
Treasury 

encourages 
states to use 

initial 
disbursement 
of 10% of 
funds for 
creating or 
funding pilot 
programs to 

serve 
targeted 

populations, 
and focus on 

rapid 
assistance 

options such 
as mortgage 
reinstatemen
t programs.   

LIHEAP  

 
 

Passed as Section 
2911 of the 

American Rescue 
Plan, dedicates funds 

through HHS for 
home energy costs.   

 
Must expend funds by: 

9/30/22 

99% of funds were 
programmed in April 2021 to 
CEAP subs using a modified 
formula; 1% for state admin. 
 
Geography: Available 
statewide     
Income Eligibility:  150% of 
poverty 

Not yet known. 

Contracts have 
not yet been 
executed.  
Program 
flexibilities to 
improve 
assistance to 
households 
impacted by 
Winter Storm 
Uri will be 
included in 
these funds. 

 
 

FTEs noted under 
CARES LIHEAP 

will be utilized for 
both allocations.  

 
 

1% admin  
(TBD) 

0   

 
$134,407,308  

 
$0 
0% 
 

$0 
0% 

$4.5B 
nationally.  
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Program 

 
 

Timelines / Contract 
Periods 

Planned Activities 
Waivers and Initial 
Approvals Needed 

Program 
Status 

 
Staffing 

 
Admin Funds 

 
Served 
to Date 

 
 

Total Program 
Funding 

 
Obligated (%) 
Expended (%) 

Other 
Notes 

LIHWAP2 

Passed as Section 
2912 of the 

American Rescue 
Plan, dedicates funds 

through HHS for 
home water costs.   

 
Must obligate funds by: 

9/30/23 
 

Must expend funds by: 
9/30/23 

See LIHWAP1 above. HHS 
has suggested that it will 
administer LIHWAP1 and 2 
under one LIHWAP Plan. 
Because of the different 
funding sources, separate 
contracts will be required. 
 
Geography: Statewide 
   
Income Eligibility:  TBD 

 The governor 
designated TDHCA 
as the recipient 
state agency for 
these funds on 
March 5, 2021.  

See LIHWAP1 
above. 

 
 

FTEs noted under 
Appropriation Act 
LIHWAP will be 
utilized for both 
allocations.  

   
 

Admin % not 
yet known 

0 

$40,597,082 
 

$0 
0% 
 

$0 
0% 

$500M 
Nationally 

Emergency 
Housing 
Vouchers 
(EHV) 

Passed as Section 
3202 of the 

American Rescue 
Plan, dedicates 

vouchers through 
HUD for emergency 
rental assistance.   

 
HUD Authority to 
Recapture May 

Occur as Early As:  
1 Year from Funding 
(if vouchers are 

unissued) 
 

Initial Funding Term 
Expires: Dec. 31, 2022 

 
Can Reissue EHV until:  

Sept. 30, 2023 
 

Renewal Funds 
Available for ‘Occupied 
Units’ through: Sept. 

30, 2030 

TDHCA is receiving 798 

vouchers. The award includes 

funds for the vouchers 

($7,933,560) plus funds to 

provide services ($2,793,000) 

and funds for admin 

($763,788). Vouchers are for 

households who are: (1) 

homeless, (2) at risk of 

homelessness, (3) fleeing, or 

attempting to flee, domestic 

violence, dating violence, 

sexual assault, stalking, or 

human trafficking, or (4) 

recently homeless. 

Geography: TENTATIVE/ 
SUBJECT TO CHANGE: 34 
county PHA Jurisdiction plus 
some counties in the Balance 
of State Continuum of Care 
(excluding the areas covered 
by PHAs that accepted EHV 
for their jurisdiction).  

Income Eligibility:  Not to 
exceed 50% of AMI 

 
 

Significant waivers 
have been authorized 
by HUD. TDHCA will 
seek to maximize its 
use of these waivers, 
however the waivers 
are time‐limited so 

TDHCA will be cautious 
not to authorize 

households based on 
waivers that, when 
expired, would make 

the household 
ineligible at renewal.  

 
TDHCA is required to 
update its PHA Admin 
Plan to reflect our plan 
for the service fee (see 
last column) and other 
program elements.  

HUD requires 
that PHAs enter 
into MOUs with 
Homeless 
Continua of 
Cares (CoC) to 
receive referrals 
for these 
vouchers. 
Because service 
funds are also 
being provided 
to these 
organizations, 
contracts may 
be executed. 
Awards of those 
contracts were 
approved at the 
July 8 Board 
meeting; the 
contract with 
the Waco CoC 
has been 
executed. 
Collaboration 
with other CoCs 
is underway. 

 
Program is being 
administered 
jointly by the 
Section 8 and 

Section 811 areas 
due to the unique 
nature of the 
program.  

 
2 Positions to be 
filled. To be paid 
for by EHV Admin 
and CSBG Admin.    

 
FTES are Art. IX   

 
Admin fee 
structure is 

complex, variable 
and tied to timing 
of household 
having found a 
unit, hence the 
use of CSBG 

Admin to support 
the positions.  

 

Total 
$11,490,348 

 
Rent Payments 
Avail: $7,933,560 

Obligated: 
$0 
0% 

Expended: 
$0 
0% 
 

Service Contracts 
Avail: $2,793,000 

Obligated: 
$175,000 
6.3% 

Expended: 
$0 
0% 

 

 

$5 billion 
Nationally 

 
A service fee of 
$3,500 per unit 
is authorized 
separate from 
the rental 
assistance 

payment. The 
fee total is not 
tied to each 

voucher, but is 
a combined 
total of funds 
for services. 
Services may 

include: 
housing search 
assistance; 
deposits, 

holding fees, 
and application 
fees; owner‐
related uses; 
and other 

eligible uses.   
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BOARD REPORT ITEM 

BOND FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Report on the Department’s Swap Portfolio and recent activities with respect thereto 

 
BACKGROUND 

 
Between 2004 and 2007, the Department entered into five interest rate swaps to hedge 
interest rate risk associated with its tax-exempt, single family variable rate mortgage revenue 
bonds.  One swap was terminated in conjunction with a refunding of the underlying bonds, and 
four swaps remain outstanding, two of which were restructured in 2014. 
 
In accordance with the Department’s Interest Rate Swap Policy, the Bond Finance Division has 
the day-to-day responsibility of managing the swaps.  The outstanding bonds associated with 
each of the swaps are reduced by scheduled redemptions and maturing amounts, and by 
amounts representing principal and prepayments received on the mortgage-backed securities 
that secure each bond issue.  Under state law, the notional amount of swap outstanding cannot 
exceed the par amount of related bonds outstanding. To avoid being overswapped, staff closely 
monitors the amount of swap outstanding, the related outstanding bond amount, and any 
upcoming bond redemptions to ensure enough swap is called to comply with state law.   
 
In addition to monitoring state law compliance, staff works closely with the Department’s 
Financial Advisor, Stifel, Nicolaus & Company, Incorporated, to identify opportunities to 
terminate or reduce swaps by exercising optional terminations, or call rights, on the swaps.  
Staff analyzes the economic benefit of the proposed termination, and evaluates potential 
interest rate or other associated risks.  When both economically beneficial and prudent to do 
so, optional termination rights are exercised on portions of the underlying swaps. 
 
The attached report reflects the status of the Department’s swaps as of September 1, 2021.  
Series 2005A and Series 2007A swaps are matched amortization swaps; as such, a reduction in 
the outstanding swap amount for these series is the direct result of principal payments and 
prepayments received on the underlying mortgage loans.  State law requires that the bonds 
outstanding equal or exceed the amount of swap outstanding at all times. 
 
Through the issuance of Single Family Mortgage Revenue Refunding Bonds, 2021 Series B, the 
Series 2004B and Series 2004D Bonds were refunded in full on September 1, 2021, and the 
related swaps were cancelled at par.   
 
Since 2004, when the Department first utilized swaps to hedge variable rate bonds, the total 
notional amount of swaps has been reduced from an initial $354,005,000, to the current 
outstanding amount of $20,705,000. 



Related Bonds
Swap 

Counterparty Effective Date Maturity Date
Original Notional 

Amount

Swap Outstanding 
Notional as of 

12/1/2020

Swap Outstanding 
Notional as of 

9/1/2021
CHANGE in Swap 

Outstanding
2005A JP Morgan 8/1/2005 9/1/2036 100,000,000$            15,065,000$              10,920,000$              (4,145,000)$               
2007A JP Morgan 6/5/2007 9/1/2038 143,005,000$            13,780,000$              9,785,000$                 (3,995,000)$               

Related Bonds
Swap 

Counterparty

Effective/
Restructured 

Date Maturity Date
Original Notional 

Amount

Swap Outstanding 
Notional as of 

12/1/2020

Swap Outstanding 
Notional as of 

9/1/2021
CHANGE in Swap 

Outstanding
2004B BNY Mellon 3/1/2014 9/1/2034 40,000,000$              14,335,000$              -$                            (14,335,000)$             
2004D Goldman Sachs 1/1/2005 3/1/2035 35,000,000$              10,440,000$              -$                            (10,440,000)$             
2006H BNY Mellon 3/1/2014 9/1/2025 36,000,000$              -$                            -$                            -$                            

TOTAL SWAPS 354,005,000$        53,620,000$           20,705,000$           (32,915,000)$         

2004B - UBS AG was the original counterparty and the original notional at issuance was $53,000,000.

Related Bonds
Swap 

Counterparty Effective Date Maturity Date
Original Notional 

Amount
Bonds Outstanding 

12/1/2020
Bonds Outstanding 

9/1/2021
CHANGE in Bonds 

Outstanding
2005A JP Morgan 8/1/2005 9/1/2036 100,000,000$            15,065,000$              10,920,000$              (4,145,000)$               
2007A JP Morgan 6/5/2007 9/1/2038 143,005,000$            13,780,000$              9,785,000$                 (3,995,000)$               

Related Bonds
Swap 

Counterparty Effective Date Maturity Date
Original Notional 

Amount
Bonds Outstanding 

12/1/2020
Bonds Outstanding 

9/1/2021
CHANGE in Bonds 

Outstanding
2004B BNY Mellon 3/1/2014 9/1/2034 40,000,000$              15,595,000$              -$                            (15,595,000)$             
2004D Goldman Sachs 1/1/2005 3/1/2035 35,000,000$              11,065,000$              -$                            (11,065,000)$             
2006H BNY Mellon 3/1/2014 9/1/2025 36,000,000$              -$                            -$                            -$                            

TOTAL BONDS 354,005,000$        55,505,000$           20,705,000$           (34,800,000)$         

Variable Rate Bonds Associated with Matched Amortization Swaps

Variable Rate Bonds Associated with Amortizing Swaps with Optionality

Texas Department of Housing and Community Affairs
Swap Portfolio Update

September 2, 2021

Matched Amortization Swaps

Amortizing Swaps with Optionality



ACTION ITEMS 



3 



 
 
 
 

ORAL PRESENTATION 



4a 



TO BE POSTED 
NOT LATER THAN 
THE THIRD DAY 

BEFORE THE 
DATE OF THE 

MEETING 



4b 



 

BOARD REPORT 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 

Quarterly report relating to staff-issued Determination Notices for 2021 Non-competitive 4% 
Housing Tax Credit applications   
 
In April 2021 the Board adopted a policy that allowed a more streamlined approach to the review 
process associated with certain 4% HTC applications.  These applications include those where the 
Department’s only role was in evaluating the 4% HTC and where the Department was not serving 
as the bond issuer and where there was not a request for Multifamily Direct Loan funds.   
 
Specifically, the Board approved a series of waivers relating to staff’s evaluation of program 
requirements as well as underwriting requirements. As it relates to the underwriting 
requirements, the waivers were specific to the reasonableness of certain costs represented by 
an applicant in an application in that staff was not independently verifying the reasonableness of 
those costs.  Moreover, the new approach recognizes the point in time in which evaluating the 
costs associated with a particular development matters and provides value, which is at cost 
certification when costs are actually known, instead of speculating what they might be at 
application and again as a development gets closer to closing.  
 
As it relates to the program requirements, the waivers allowed for the administrative approval 
and issuance of the Determination Notice which would allow staff more flexibility in responding 
to an applicant’s needs in a timely manner that is not bound by the Board calendar.  Part of the 
adoption of this streamlined policy included a report item to be provided to the Board on a 
quarterly basis detailing the number of Determination Notices issued, along with a brief 
description of the projects.  
 
The 4% HTC applications are reviewed by program, underwriting, and compliance staff within an 
approximate 90-day period and Notices are issued once all reviews are complete and the 
underwriting report is ready to be posted to the Department’s website.  Applications are still 
submitted at the beginning of the month and slated for a Determination Notice to be issued 
approximately 90 days later that still generally coincides with the Board meeting calendar, in 
order to provide internal and external expectations regarding when the Determination Notice 
should be issued.  The 4% HTC applications listed in Exhibit A include those where the 
Determination Notice was issued administratively by staff.  Since implementation of the policy, 
staff has administratively issued 17 Determination Notices that would have otherwise been 
presented to the Board for approval.  This represents 3,564 total units and $30,670,610 in annual 
4% Housing Tax Credits. 
 
 
 



Application # Development Information
Determination 

Notice Issue Date Units Recommended HTC Amount Bond Issuer & Priority Designation PPR Category and Conditions

21413 Summit at Renaissance Park July 15, 2021 325 $3,320,362 Houston Housing Finance Corporation Category 1
SWC of Greenspoint Dr. and Benmar 
Dr.
City:  Houston Priority 3
County:  Harris
New Construction
Target Population: General 

21415 Temenos July 13, 2021 95 $1,133,609 Houston Housing Finance Corporation Category 1
1703 Gray Street
City:  Houston Priority 1B
County:  Harris
Reconstruction
Target Population: Supportive Housing 

21416 Virginia Flats May 14, 2021 110 $833,030 Jefferson County Housing Finance Corporation Category 3
2250 W. Virginia Street
City:  Beaumont Priority 3 Conditioned upon the following:
County:  Jefferson
Acquisition/Rehabilitation Target  
Target Population:  General

1.      ITEX agrees to replace the existing management 
company, consultant, or management personnel with another 
of its choosing, for any of their properties identified with 
new Events of Noncompliance on any Audits notified from 
March 1, 2021 through December 31, 2022. 

2.      ITEX will hire a third party compliance auditor to 
review their existing portfolio on a quarterly basis and have 
them provide reports and guidance to ITEX and independent 
reports to TDHCA upon request, through December 31, 
2022. 
3.      ITEX will hire a Director of Compliance and Asset 
Management at the corporate and development level by July 
1, 2021 to oversee the existing Affordable Housing 
Compliance Department to ensure they continue to move 
forward on resolving compliance issues. 
4.      ITEX will actively engage with TDHCA compliance 
staff to use better processes and best practices to reduce 
compliance issues through December 31, 2022. 

EXHIBIT A

4% Housing Tax Credit Recommended Applications

Printed 8/23/2021 Multifamily Finance Division Page 1 of 1



Application # Development Information
Determination 

Notice Issue Date Units Recommended HTC Amount Bond Issuer & Priority Designation PPR Category and Conditions

5.      Owner has designated the Senior Vice President of 
Property Management (until a new Director of Compliance 
and Asset Management is hired) to receive Compliance 
correspondence and provide timely responses to the 
Department on behalf of the proposed Development and all 
other Developments subject to a TDHCA LURAs over 
which the Owner has the power to exercise Control. 

6.      ITEX will require that at least on the of the following 
employees: VP of Operations, Compliance Director, 
Compliance Auditor(s), Regional Manager(s), or Site Staff 
annually attend the trainings listed and provide certifications 
to TDHCA upon request through December 31, 2022. 

     a. Housing Tax Credit Trainings sponsored by the Texas 
Apartment Association; 
     b. 1st Thursday Income Eligibility Training conducted by 
TDHCA; 
     c. Review one or more of the TDHCA Compliance 
Training Webinars:
          i. 2012 Income and Rent Limits Webinar Video; 
          ii. 2012 Supportive Services Webinar Video; 
          iii. Income Eligibility Presentation Video; 
          iv. 2013 Annual Owner’s Compliance Report 
(AOCR) Webinar Video; 
          v. Most current Tenant Selection Criteria 
Presentation; 
          vi. Most current Affirmative Marketing Requirements 
Presentation; 
          vii. Fair Housing Webinars (including but not limited 
to the 2017 FH Webinars)

21423 El Rosario Homes July 2, 2021 100 $767,789 Hidalgo/Willacy Housing Finance Corporation Category 1
Scattered Sites
City:  Mission Priority 3
County:  Hidalgo
Acquisition/Rehabilitation
Target Population: General 

21424 La Merced Homes July 2, 2021 100
$529,454

Hidalgo/Willacy Housing Finance Corporation
Category 1

Scattered Sites
City:  Mercedes Priority 3
County:  Hidalgo
Acquisition/Rehabilitation
Target Population: General 

21425 Granada Apartments July 2, 2021 265 $2,142,452 Las Varas Public Facility Corporation Category 1
311 South St. Mary's St.
City:  San Antonio Priority 3
County:  Bexar
Acquisition/Rehabilitation
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Application # Development Information
Determination 

Notice Issue Date Units Recommended HTC Amount Bond Issuer & Priority Designation PPR Category and Conditions

Target Population: Elderly
21426 The Lantana June 22, 2021 216 $2,112,864 SMHA Finance PFC Category 1

NC of Rattler Rd. and Hwy. 123
City:  San Marcos Priority 3
County:  Hays
New Construction
Target Population: General 

21428 Grand Avenue Flats June 25, 2021 275 $2,419,820 Capital Area Housing Finance Corporation Category 2
≈ 15701 FM 1325
City:  Austin ETJ Priority 2
County:  Williamson
New Construction
Target Population: General 

21429 The Henderson on Reinli June 1, 2021 306 $3,601,141 Austin Affordable PFC, Inc. Category 2
1101 Reinli St.
City:  Austin Priority 3
County:  Travis
New Construction
Target Population: General 

21436 Capitol View Flats May 24, 2021 324 $2,656,332 Travis County Housing Finance Corporation Category 1
3600 East Slaughter Ln. 
City:  Austin ETJ Priority 2
County:  Travis
New Construction
Target Population: General 

21437 Enclave on Ross June 25, 2021 288 $1,917,732 Travis County Housing Finance Corporation Category 1
SW Corner of Hwy. 71 and Ross Rd.
City:  Dell Valle ETJ Priority 1B
County:  Travis
New Construction
Target Population: General 

21438 Las Palmas June 9, 2021 64 $385,862 Texas State Affordable Housing Corporation Category 1
2211 Del Rio Blvd.
City:  Eagle Pass Priority 3
County:  Maverick
Acquisition/Rehabilitation
Target Population: General 

21439 Riverstation Apartments June 28, 2021 236 $1,940,716 Texas State Affordable Housing Corporation Category 2
220 Stoneport Dr.
City:  Dallas Priority 3
County:  Dallas
Acquisition/Rehabilitation
Target Population: General 

21440 City Parc at West Oaks Apartments August 5, 2021 168 $1,199,972 Harris County Housing Finance Corporation Category 1
3443 Addicks Clodine Rd.
City:  Houston Priority 3
County:  Harris
Acquisition/Rehabilitation
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Application # Development Information
Determination 

Notice Issue Date Units Recommended HTC Amount Bond Issuer & Priority Designation PPR Category and Conditions

Target Population: General 
21442 Bristol at Somerset Apartments July 29, 2021 348 $2,741,353 Las Varas Public Facility Corporation Category 2

Somerset Road
City:  San Antonio Priority 3
County:  Bexar
New Construction
Target Population: General 

21445 Parmore Arcadia Trails July 14, 2021 200 $1,705,989 Texas State Affordable Housing Corporation Category 1
NEQ Beltline Rd. and Mercury Rd.
City:  Balch Springs Priority 3
County:  Dallas
New Construction
Target Population: Elderly

21446 Machuca August 6, 2021 144 $1,262,133 El Paso Housing Finance Corporation Category 2
1039 J C Machuca Rd.
City:  El Paso Priority 3
County:  El Paso
Acquisition/Rehabilitation
Target Population: General 

Totals for Recommended Applications 3,564 30,670,610$                                   
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BOARD ACTION REQUEST 

BOND FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on Resolution No. 22-002 authorizing 
modifications to single family homeownership programs and approving amending program 
documents and program guidelines, authorizing the execution of documents and instruments 
relating to the foregoing, making certain findings and determinations in connection therewith, 
and containing other provisions relating to the subject and possible waiver of 10 TAC §27.4(a) 
and 10 TAC §28.4(a) 
 

RECOMMENDED ACTION 
 

Adopt attached resolution. 
 

BACKGROUND 
 
In an effort to keep pace with ever-changing market conditions and borrower preferences and 
requirements, staff is recommending two changes to the Department’s single family 
homeownership programs:  a change to the income limits for the Department’s Taxable 
Mortgage Program (TMP), and the addition of forgivable mortgage loans to expand borrower 
financing options for the all single family homeownership programs. 
 
Income Limits 
 
The Department finances mortgage loans originated through its single family homeownership 
program under two programs, the My First Texas Home (MFTH) Program, and the Taxable 
Mortgage Program (TMP).  MFTH provides tax-exempt and tax-exempt eligible financing 
through the issuance of single family mortgage revenue bonds (SFMRBs) and the issuance of 
Mortgage Credit Certificates (MCCs).  Loans originated through MFTH must comply with IRS 
Requirements for tax-exempt bonds, including income and purchase price limits and first-time 
homebuyer requirements.  Income limits established by the IRS are as follows: 
 
 Households of 1-2 Persons 100% AMFI if the home is not located in a Targeted Area 
  120% AMFI if the home is located in a Targeted Area 
 Households of 3 or more 115% AMFI if the home is not located in a Targeted Area 
  140% AMFI if the home is located in a Targeted Area 
 
TMP provides taxable financing through the forward sale of mortgage-backed securities backed 
by Ginnie Mae and Fannie Mae.  Since implementation, the Department has used the same IRS 
income limits referenced above as the maximum income for TMP.  However, TMP is a taxable 
program, and the Board has the statutory authority to establish income limits for TMP.  Texas 
Gov’t Code §2306.004(8)(A)(iv) permits the Board to effectively define moderate income to 



 
 
 

take into account “the ability of the individuals and families to compete successfully in the 
private housing market and to pay the amounts required by private enterprise for sanitary, 
decent, and safe housing.” 
 
Given the current housing market and lack of affordability across the State, staff is requesting 
that the Board authorize the following income limits for TMP:  125% AMFI for homes not 
located in a Targeted Area, and 140% AMFI if the home is located in a Targeted Area. 
 
Using Houston–The Woodlands–Sugar Land HMFA as an example, the income limit determined 
by the U.S. Department of Housing and Urban Development (HUD) for fiscal year 2021 for a 
household of 1-2 persons purchasing a home not located in a Targeted Area is 100% AMFI, or 
$79,200, and the income limit for a household of 3 or more persons purchasing a home not 
located in a Targeted Area is 115% AMFI, or $91,080.  With the recommended increase to 125% 
AMFI, homebuyers purchasing a home not located in a Targeted Area would have an income 
limit of $99,000, and with an increase to 140% AMFI, homebuyers purchasing a home in a 
Targeted Area would have an income limit of $110,880.  This will significantly increase the 
purchasing power for homebuyers, and will hopefully allow more moderate income 
homebuyers to achieve affordable homeownership. 
 
Alternative statewide affordable housing programs offered by other public entities in the State 
have already moved away from IRS income limits for taxable financing programs. 
 
Forgivable Mortgage Loans 
 
The Department currently offers Down Payment and Closing Cost Assistance (DPA) in the form 
of a 0% interest, non-amortizing, second mortgage loan that is due on sale, refinance, or 
repayment of the first mortgage.  Borrowers can choose two, three, four, or five points of DPA 
if financing with a government loan (FHA, USDA, VA), and three or five points of DPA if financing 
with a conventional loan.  This financing structure typically provides the lowest possible 
mortgage rate. 
 
In the last year, a significant number of program lenders have requested that the Department 
offer DPA through a forgivable mortgage loan.  Staff has been working with its Financial Advisor 
and TBA Provider to analyze the economics and merits of the addition of a forgivable loan.  
Based on lender feedback regarding borrower needs, and an economic analysis of the addition 
of forgivable mortgage loans, staff is requesting authorization to add either a 3-year or a 5-year 
forgivable mortgage loan financing option to the financing alternatives offered by the 
Department.  Forgivable mortgage loans would be structured to be identical to the currently 
offered DPA loans, except that they would only be 100% repayable if the first mortgage is 
repaid within the first 3 years (3-year forgivable) or 5 years (5-year forgivable) and otherwise, 
100% forgiven at the 3-year or 5-year anniversary, respectively.  Forgivable mortgage loans 
typically carry a higher mortgage interest rate on the first mortgage than a repayable second 
lien financing structure, due to the forgiveness of the second mortgage.  The amount of 
increase to the mortgage interest rate depends on several factors, primarily market conditions 



 
 
 

and pricing related to the forward sale of MBS, and is expected to vary between .125% and 
.375% as compared to the mortgage interest rate for a repayable second mortgage. 
 
To add forgivable mortgage loans as a financing alternative for borrowers under the single 
family homeownership Programs, two rule waivers will be necessary.  Pursuant to 10 TAC §27.9 
(Texas First Time Homebuyer Program Rule), staff is requesting a waiver of 10 TAC §27.4(a), 
which requires that “Borrowers receiving down payment assistance must repay all or a portion 
of the assistance no later than upon repayment of the associated first Mortgage Loan, whether 
due to sale of the property, refinance, or otherwise.”  Pursuant to 10 TAC §28.9 (Taxable 
Mortgage Program), staff is requesting a waiver of 10 TAC §28.4(a), which requires that 
“Borrowers receiving down payment assistance must repay all or a portion of the assistance no 
later than upon repayment of the associated first Mortgage Loan, whether due to sale of the 
property, refinance, or otherwise.” 
 
The waivers support the Department’s legislatively directed purposes, including to “provide for 
the housing needs of individuals and families of low, very low, and extremely low income and 
families of moderate income” and to “develop policies and programs designed to increase the 
number of individuals and families of extremely low, very low, and low income and families of 
moderate income that participate in the housing finance division's programs.”  In addition, they 
support the Department’s policy goal that “every resident of this state should have a decent, 
safe, and affordable living environment.”  
 
Both requested program changes, the increase in income limits and the addition of forgivable 
mortgage loans as a financing alternative, are specifically designed to better serve low and 
moderate income homebuyers in the State.  Homebuyers will have a menu of financing options 
from which they can choose the financing structure that best meets their individual 
circumstances. 
 
Staff recommends approval of Resolution 22-002. 
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RESOLUTION NO. 22-002 

RESOLUTION AUTHORIZING MODIFICATIONS TO SINGLE FAMILY 
HOMEOWNERSHIP PROGRAM AND APPROVING AMENDING PROGRAM 
DOCUMENTS AND PROGRAM GUIDELINES; AUTHORIZING THE EXECUTION OF 
DOCUMENTS AND INSTRUMENTS RELATING TO THE FOREGOING; MAKING 
CERTAIN FINDINGS AND DETERMINATIONS IN CONNECTION THEREWITH; AND 
CONTAINING OTHER PROVISIONS RELATING TO THE SUBJECT AND POSSIBLE 
WAIVER OF 10 TAC §27.4(a) AND 10 TAC §28.4(a) 

WHEREAS, the Texas Department of Housing and Community Affairs (the “Department”) 
has been duly created and organized pursuant to and in accordance with the provisions of the 
laws of the State of Texas (the “State”), including particularly Chapter 2306, Texas Government 
Code, as amended from time to time (the “Act”), for the purpose of providing a means of 
financing the costs of residential ownership, development and rehabilitation that will provide 
decent, safe and sanitary housing for individuals and families of low and very low income and 
families of moderate income (as described in the Act as determined by the Governing Board of 
the Department (the “Governing Board”) from time to time) at prices they can afford; and 

WHEREAS, the Act authorizes the Department (a) to purchase notes and other obligations 
evidencing loans or interests in loans for individuals and families of low and very low income and 
families of moderate income and (b) to sell, at public or private sale, with or without public 
bidding, a mortgage or other obligation held by the Department; and 

WHEREAS, the Act further authorizes the Department:  (a) to issue revenue bonds, to 
provide money to (i) make and acquire mortgage loans or participations therein, (ii) fund or 
increase the Department’s reserves or funds (iii) pay the costs and expenses of issuing the bonds 
and (iv) pay interest on the bonds; and (b) to pledge all or part of the revenues, income or 
resources of the Department, including the revenues to be received by the Department from the 
mortgage loans or participations therein, to secure the payment of the principal, interest or 
redemption premium on the bonds; and 

WHEREAS, pursuant to the authorization in the Act, the Department finances mortgage 
loans originated by the Department through two programs: the My First Texas Home Program 
(the “MFTH Program”), and the Taxable Mortgage Program (“TMP Program”, and collectively 
with the MFTH Program, the “Single Family Homeownership Program”); and 

WHEREAS, through the MFTH Program the Department provides tax-exempt and tax-
exempt eligible financing through the issuance of single family mortgage revenue bonds and the 
issuance of mortgage credit certificates; and 

WHEREAS, to qualify for tax-exempt status, loans originated through the MFTH Program 
are subject to certain limitations under federal tax law, including but not limited to, the following 
income limits for borrowers: (a) for families of three or more persons, up to 115% (140% in 
certain targeted areas or in certain cases permitted under applicable provisions of the Internal 
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Revenue Code of 1986, as amended (the “Code”)) of the area median income; and (b) for 
individuals and families of two persons, up to 100% (120% in certain targeted areas or in certain 
cases permitted under applicable provisions of the Code) of the area median income (the “IRS 
Income Requirements”); and 

WHEREAS, the Act permits the Governing Board to define moderate income taking into 
account, among other factors, the ability of the individuals and families to compete successfully 
in the private housing market and to pay the amounts required by private enterprise for sanitary, 
decent, and safe housing; and 

WHEREAS, notwithstanding the TMP Program is a taxable program, since its 
implementation, the Department has used the same IRS Income Requirements for the TMP 
Program as the MFTH Program; and 

WHEREAS, to address current market conditions, the Governing Board desires to approve 
an increase in the income limits for the TMP Program for all borrowers up to 125% (140% in 
certain targeted areas or in certain cases permitted under applicable provisions of the Code) of 
the area median income; and 

WHEREAS, the Department provides eligible borrowers with an option for down payment 
and closing costs assistance (the “DPA Loans”) in connection with its Single Family 
Homeownership Program; and 

WHEREAS, certain of the Department’s administrative rules (the “Department’s Rules”), 
including particularly 10 Texas Administrative Code § 27.4(a) and 10 Texas Administrative Code 
§ 28.4(a), provide that borrowers receiving down payment assistance must repay all or a portion 
of the assistance no later than upon repayment of the associated first mortgage loan, whether 
due to sale of the property, refinance, or otherwise; and 

WHEREAS, in accordance with the Act and the Department’s Rules, the Department 
currently offers DPA Loans in the form of a 0% interest, non-amortizing, second mortgage loan 
that is due on sale, refinance, or repayment of the related first mortgage loan; and 

WHEREAS, to address current market conditions, the Governing Board desires to 
authorize, as financing alternatives, the addition of 3-year or 5-year forgivable options for DPA 
Loans (collectively referred to herein as the “Forgivable Loan Options”), which options would 
otherwise be structured to be identical to the currently-offered DPA Loans, but would provide 
for forgiveness of DPA Loans following the third anniversary or fifth anniversary, respectively, of 
the qualifying related first mortgage loan originated under the Single Family Homeownership 
Program; and 

WHEREAS, in order to offer the Forgivable Loan Options, the Governing Board desires to 
waive the Department’s Rules requiring repayment of down payment assistance; and 



3 
DM-#8110802.4 

WHEREAS, the Governing Board has determined that offering Forgivable Loan Options 
and the proposed waiver of the Department’s Rules would support the Department’s public 
purposes and policy goals identified in the Act, including (a) to provide for the housing needs of 
individuals and families of low, very low, and extremely low income and families of moderate 
income; (b) to develop policies and programs designed to increase the number of individuals and 
families of extremely low, very low, and low income and families of moderate income that 
participate in the Department’s programs; and (c) that every resident of the State should have a 
decent, safe, and affordable living environment; and 

WHEREAS, the Governing Board further desires to approve revising and amending any 
program guidelines or other documents in connection with the modifications to the Single Family 
Homeownership Program; 

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BOARD OF THE TEXAS 
DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS THAT: 

ARTICLE 1 
 

APPROVAL OF DOCUMENTS AND CERTAIN ACTIONS 

Section 1.1 Approval of Increased Income Limits for the TMP Program.  The Governing 
Board hereby approves increasing the income limits for eligible borrowers under the TMP 
Program for all borrowers up to 125% (140% in certain targeted areas or in certain cases 
permitted under applicable provisions of the Code) of the area median income. 

Section 1.2 Authorization to Modify the Single Family Homeownership Program to 
Offer the Forgivable Loan Options.  The Governing Board hereby authorizes modification of the 
Single Family Homeownership Program by authorizing the making of the Forgivable Loan 
Options. 

Section 1.3 Waiver of the Department’s Rules.  To the extent of any conflict between 
this Resolution and the Department’s Rules, the Governing Board hereby approves waiver of such 
conflicting Rules, including particularly 10 Texas Administrative Code § 27.4(a) and 10 Texas 
Administrative Code § 28.4(a). 

Section 1.4 Execution and Delivery of Documents.  The Authorized Representatives 
each are hereby authorized to execute and deliver all agreements, certificates, contracts, 
documents, instruments, releases, financing statements, letters, notices, written requests and 
other papers, whether or not mentioned herein, as may be necessary or convenient to carry out 
or assist in carrying out the purposes of this Resolution. 

Section 1.5 Power to Revise Form of Documents.  Notwithstanding any other provision 
of this Resolution, the Authorized Representatives are each hereby authorized to make or 
approve such revisions in any program guidelines or any other documents related to the Single 
Family Homeownership Program as, in the judgment of such Authorized Representative, may be 
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necessary or convenient to carry out or assist in carrying out the purposes of this Resolution, such 
approval to be evidenced by the delivery of such documents by the Authorized Representatives. 

Section 1.6 Authorized Representatives.  The following persons are hereby named as 
authorized representatives of the Department for purposes of executing, attesting, affixing the 
Department’s seal to, and delivering the documents and instruments and taking the other actions 
referred to in this Article 1:  the Chair or Vice Chair of the Board, the Executive Director of the 
Department, the Director of Administration of the Department, the Director of Financial 
Administration of the Department, the Director of Bond Finance and Chief Investment Officer of 
the Department, the Director of Texas Homeownership of the Department and the Secretary or 
Assistant Secretary to the Board.  Such persons are referred to herein collectively as the 
“Authorized Representatives.”  Any one of the Authorized Representatives is authorized to act 
individually as set forth in this Resolution. 

Section 1.7 Ratifying Other Actions.  All other actions taken or to be taken by the 
Executive Director and the Department’s staff in connection with the Single Family 
Homeownership Program are hereby ratified, adopted, and confirmed as the authorized acts and 
deeds of the Department. 

ARTICLE 2 
 

GENERAL PROVISIONS 

Section 2.1 Purposes of Resolution.  That the Board has expressly determined and 
hereby confirms that offering the Forgivable Loan Options and the furtherance of the purposes 
contemplated by this Resolution accomplish a valid public purpose of the Department by 
(a) providing for the housing needs of individuals and families of low, very low and extremely low 
income and families of moderate income in the State; (b) developing policies and programs 
designed to increase the number of individuals and families of extremely low, very low, and low 
income and families of moderate income that participate in the Department’s programs; and 
(c) providing that every resident of the State should have a decent, safe, and affordable living 
environment. 

Section 2.2 Notice of Meeting.  This Resolution was considered and adopted at a 
meeting of the Governing Board that was noticed, convened, and conducted in full compliance 
with the Texas Open Meetings Act, Chapter 551 of the Texas Government Code, and with 
§2306.032 of the Texas Government Code, regarding meetings of the Governing Board. 

Section 2.3 Effective Date.  This Resolution shall be in full force and effect from and 
upon its adoption.   

PASSED AND APPROVED this 2nd day of September, 2021. 
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BOARD ACTION REQUEST 

HOME AND HOMELESS PROGRAMS DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on Program Year 2021 Emergency Solutions Grants 
Program Awards 
 

RECOMMENDED ACTION 
 

WHEREAS, the Department received an allocation of $9,389,759 for the Emergency 
Solutions Grants Program (ESG) for Fiscal Year 2021 from the U.S. Department of Housing 
and Urban Development (HUD) on July 30, 2021, of which $8,990,692 was made available 
to ESG annual Subrecipients in accordance with 10 TAC Chapter 7, Subchapter C, Section 
7.33, Apportionment of ESG Funds; 
 
WHEREAS, HUD regulations require the Department to award ESG funds within 60 days of 
receipt of the award letter from HUD, which was signed on July 30, 2021; 
 
WHEREAS, 10 TAC Chapter 7, Subchapter C, Section 7.33, Apportionment of ESG Funds 
allows for the 2021 allocation of ESG funds received by the Department to be offered to 
eligible Subrecipients of ESG funds that were awarded funds under the 2020 ESG NOFA; 
 
WHEREAS, the Department sent Applications to 52 Subrecipients who were eligible to 
apply for 2020 ESG and received 50 Applications by the deadline;  

 
WHEREAS, because the total amount of the 2021 ESG funding allocated to TDHCA was less 
than 100% of the award amounts of the Contracts issued under the 2020 ESG NOFA, the 
awards in this recommendation were proportionally reduced to approximately 99% of the 
2020 ESG Award amounts based on the total reduction in the amount of the 2021 
allocation, eligible applications and savings in administrative funds; 

 
WHEREAS, the Applications received have been reviewed and determined to be eligible in 
accordance with the requirements of 10 TAC §7.33(h)(1)-(5); and 
 
WHEREAS, all 50 Applicants have been recommended for approval by the Executive Award 
Review Advisory Committee (EARAC);  
 
NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director, his designees, and each of them be and they 
hereby are authorized, empowered, and directed, for and on behalf of the Department, to 
take any and all such actions as they or any of them may deem necessary or advisable to 
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effectuate awards totaling $8,990,692 for ESG funding recommended pursuant to 10 TAC 
Chapter 7, Subchapter C, Section 7.33, Apportionment of ESG Funds as detailed in 
Attachment B, as recommended by EARAC.  

 
BACKGROUND 

 
The ESG Program is a HUD-funded program designed to assist people experiencing homelessness or at-
risk of homelessness to regain stability in permanent housing quickly after experiencing a housing crisis 
and/or homelessness. The program components under ESG include street outreach, emergency shelter, 
rapid re-housing, homelessness prevention, Homeless Management Information System (HMIS), and 
administration. Rapid re-housing and homelessness prevention may be used for housing relocation and 
stabilization services and short-term and medium-term rental assistance.  
 
Funds allocated to the State of Texas for ESG are allocated based on the factors outlined in 10 TAC §7.33 
by TDHCA to CoC regions, which are local planning bodies that coordinate housing and services funding 
for homeless families and individuals. Within Texas there are 11 geographically limited CoC regions. The 
largest of these regions is the Balance of State, which includes 215 counties. Both the 2020 ESG regional 
allocation and the 2021 ESG regional allocation are listed in Attachment A.  
 
On May 13, 2021, the Department adopted amendments to 10 TAC Chapter 7, Subchapter C, Section 
7.33, Apportionment of ESG Funds, establishing that the 2021 allocation of ESG funds to the Department 
would not be subject to a competitive application cycle. Contracts committing funds would instead be 
offered to eligible Subrecipients who competed for and received an award of funds under the 2020 ESG 
allocation. The rule outlined minimum requirements for recipients of 2020 ESG funds to receive an award 
of 2021 funds. 
 
Per 10 TAC §7.33(h) an ESG Subrecipient would be ineligible for funding if it: 

(1) does not submit an Application for funding within 21 days of the request from TDHCA; 
(2) does not resolve administrative deficiencies per §7.37 of this Subchapter within the 
timeframe and in the manner outlined in that section; 
(3) has four or more months of delinquent monthly reports for its existing contract from 2020 
ESG funds; 
(4) does not satisfy the requirements of the Previous Participation Review; 
(5) has unresolved monitoring findings after the corrective action period; or 
(6) is not approved by the Department's Governing Board. 

 
Therefore, in order to understand the awards for 2021 ESG, the 2020 award process must be considered.  
 
Explanation of 2020 ESG Award Process (Basis for 2021 Awards) 
There are three factors to consider that were used in the 2020 ESG award process, which is the basis for 
this year’s award cycle: (1) the number of applications received in each region; (2) the federal cap of 60% 
of ESG fund on emergency shelter and street outreach; and (3) the three levels of funding 
recommendations. 
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For the 2020 ESG competition, there were two regions where fewer funds were requested than were 
allocated to the region: Austin and Bryan/College Station. The funds not requested were awarded under 
a later round.   
 
The second factor that affected the 2020 ESG annual award process was the requirement in 24 Code of 
Federal Regulations (CFR) §576.100(b)(1) that no more than 60% of the state’s ESG allocation may be 
used for street outreach and emergency shelter. In the 2020 ESG annual competition, some higher 
scoring Applicants with emergency shelter or street outreach Applications were not funded to ensure 
that the state would not exceed this cap.  
 
Finally,  after completion of the scoring and ranking process in the 2020 ESG application process, award 
recommendations were determined in accordance with the process outlined in 10 TAC §7.38 which 
provides for up to three levels of funding. Level one of funding was for the highest ranked Applicants 
within each CoC region, until the funding was exhausted or until there was an offer of a partial award. 
Level two pooled the unused funds from the first level of funding and offered these pooled funds to the 
highest ranked Applicants in regions that were not fully funded. In the 2020 ESG annual competition, 
only these first two levels of funding were used.  
 
In 2020 ESG, the number of applications received, the 60% cap on street outreach/emergency shelter 
and the two funding levels used resulted in 2020 ESG awards that were different than the amount 
allocated to each region. The 2020 ESG awards affected the 2021 ESG awards compared to the regional 
allocation for each region. 
 
2021 Award Process 
For the 2021 ESG annual application process, invitations to apply were sent to all 52 Subrecipients of 
2020 ESG funds. The 2021 ESG Annual Application period ran from June 14, 2021, through July 6, 2021. 
Fifty Applications were received and all administrative deficiencies were resolved within the timeframe 
and in the manner outlined in §7.37. Two 2020 ESG Annual Subrecipients did not submit an application 
for 2021 funds: Salvation Army of San Antonio (San Antonio CoC) and Shelter Agencies for Families in 
East Texas (Balance of State CoC). 
 
Per 10 TAC §7.33(j), the funding for each award renewal will be reduced from their 2020 level based on 
the total reduction in the amount of 2021 allocation received from HUD by the Department. The amount 
of 2021 ESG annual funds was less the 2020 ESG annual funds by approximately 3%. Due to the two 
applications that were not received, and the administrative savings achieved during the 2021 renewal 
process which was shorter than a competitive application cycle, each ESG renewal needed to be reduced 
by approximately 1%.  
 
All Applications recommended for award have been reviewed for previous participation and were 
approved for recommendation by EARAC on August 23, 2021. The recommended awards pursuant to 10 
TAC Chapter 7, Subchapter C, Section 7.33, Apportionment of ESG Funds, are included for approval as 
Attachment B.  
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Attachment A – Allocation Amounts and Requests by CoC Regions 
 

CoC 
Number CoC Region 

2020 ESG 
Allocation 

2020 
Awards 

2020 
Difference 
Allocated 
and 
Awarded 

2021 ESG 
Allocation 

2021 Awards 
with Reduction 

2021 
Difference 
Allocated 
and Awarded 

TX500 San Antonio/ Bexar County+ $712,703 $712,703  $0  $714,288 $632,628.00  ($81,660.00) 
TX503 Austin/Travis County* $579,039 $498,367 ($80,672) $577,560 $494,402 ($83,158.00) 
TX600 Dallas City & County/ Irving $1,296,412 $1,296,412 $0  $1,268,728 $1,286,099 $17,371.00  

TX601 
Fort Worth/Arlington/Tarrant 
County** 

$604,750 $643,764 $39,014  $583,091 $638,641 $55,550.00  

TX603 El Paso City & County** $265,058 $277,711 $12,653  $259,799 $275,501 $15,702.00  
TX604 Waco/McLennan County $143,048 $143,048 $0  $149,884 $141,910 ($7,974.00) 
TX607 Texas Balance of State**+ $3,643,643 $3,861,657 $218,014  $3,599,361 $3,759,425 $160,064.00  
TX611 Amarillo $178,947 $178,947 $0  $131,534 $177,523 $45,989.00  

TX624 
Wichita Falls/Wise, Palo Pinto, 
Wichita, Archer Counties 

$139,755 $139,755 $0  $104,111 $138,644 $34,533.00  

TX700 

City of Houston/Fort Bend, 
Harris, and Montgomery 
Counties 

$1,457,520 $1,457,520 $0  $1,418,100 $1,445,919 $27,819.00  

TX701 
Bryan/College Station/Brazos 
Valley* 

$189,009 $0 ($189,009) $184,236 $0 ($184,236.00) 

 TOTAL    $9,209,884 $9,209,884 $0  $8,990,692 $8,990,692 $0.00  
 
+San Antonio CoC and Texas Balance of State CoC each had one applicant that did not apply for 2021 ESG annual funds. The amounts not applied 
for in these regions was used to proportionally increase all 2021 awards closer to 100% of their 2020 award amounts.  
*Austin CoC region received fewer applications than the amount available in 2020 and Bryan/College Station/Brazos Valley CoC received no 
applications in 2021. 
**Fort Worth/Arlington/Tarrant County CoC, El Paso City/County CoC, and Texas Balance of State CoC had high scoring applications in 2020 that 
were awarded through the second level of funding.  
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Attachment B – ESG Award Recommendations from TDHCA 
 
 
TX-500 (San Antonio/Bexar County) 

Application 
Number Applicant Name 

Street 
Outreach 

Total 

Emergency 
Shelter 
Total 

Homeless 
Prevention 

Total 

Rapid Re-
Housing 

Total 
Total 

Recommended 

42215000001 
Family Violence Prevention 
Services, Inc.  $0.00 $115,241.00 $0.00 $86,070.00 $201,311.00 

42215000002 Haven for Hope of Bexar County $56,637.00 $51,997.00 $0.00 $0.00 $108,634.00 

42215000003 
San Antonio Metropolitan 
Ministry, Inc. $51,090.00 $0.00 $99,204.00 $88,968.00 $239,262.00 

42215000004 

Society of St. Vincent de Paul, 
Archdiocesan Council of San 
Antonio $0.00 $0.00 $83,421.00 $0.00 $83,421.00 

          Total $632,628.00 
 
 
 
TX-503 (Austin/Travis County) 

Application 
Number Applicant Name 

Street 
Outreach 

Total 

Emergency 
Shelter 
Total 

Homeless 
Prevention 

Total 

Rapid Re-
Housing 

Total 
Total 

Recommended 

42215030006 
Youth and Family Alliance (dba 
LifeWorks)  $0.00 $207,921.00 $0.00 $134,332.00 $342,253.00 

42215030005 The SAFE Alliance $0.00 $92,504.00 $0.00 $59,645.00 $152,149.00 
          Total $494,402.00 
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TX-600 (Dallas City & County/Irving CoC) 

Application 
Number Applicant Name 

Street 
Outreach 

Total 

Emergency 
Shelter 
Total 

Homeless 
Prevention 

Total 

Rapid Re-
Housing 

Total 
Total 

Recommended 
42216000007 Bridge Steps, dba The Bridge $0.00 $342,255.00 $0.00 $0.00 $342,255.00 
42216000008 City House $0.00 $43,445.00 $0.00 $0.00 $43,445.00 
42216000009 CitySquare $11,765.00 $0.00 $0.00 $0.00 $11,765.00 
42216000010 Family Gateway, Inc. $0.00 $127,635.00 $0.00 $169,470.00 $297,105.00 

42216000011 
Shelter Ministries of Dallas dba 
Austin Street Center $0.00 $163,489.00 $0.00 $71,363.00 $234,852.00 

42216000013 The Family Place $0.00 $83,071.00 $80,884.00 $116,087.00 $280,042.00 
42216000014 The Salvation Army (Dallas) $0.00 $0.00 $76,635.00 $0.00 $76,635.00 
          Total $1,286,099.00 

 
 
TX-601 (Fort Worth/Arlington/Tarrant County CoC) 
 

Application 
Number Applicant Name 

Street 
Outreach 

Total 

Emergency 
Shelter 
Total 

Homeless 
Prevention 

Total 

Rapid Re-
Housing 

Total 
Total 

Recommended 
42216000012 Tarrant County Hands of Hope $50,479.00 $0.00 $0.00 $0.00 $50,479.00 
42216010015 Center for Transforming Lives $0.00 $92,635.00 $0.00 $0.00 $92,635.00 
42216010016 SafeHaven of Tarrant County $0.00 $99,204.00 $19,841.00 $79,363.00 $198,408.00 

42216010017 
The Salvation Army (Fort Worth) 
Mabee Center $0.00 $172,685.00 $48,025.00 $76,409.00 $297,119.00 

          Total $638,641.00 
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TX-603 El Paso City & County CoC 

Application 
Number Applicant Name 

Street 
Outreach 

Total 

Emergency 
Shelter 
Total 

Homeless 
Prevention 

Total 

Rapid Re-
Housing 

Total 
Total 

Recommended 
42216030018 El Paso Center for Children, Inc. $0.00 $28,806.00 $0.00 $88,927.00 $117,733.00 
42216030019 El Paso Human Services, Inc. $0.00 $157,768.00 $0.00 $0.00 $157,768.00 
          Total $275,501.00 

 
TX-604 (Waco/McLennan County CoC) 

Application 
Number Applicant Name 

Street 
Outreach 

Total 

Emergency 
Shelter 
Total 

Homeless 
Prevention 

Total 

Rapid Re-
Housing 

Total 
Total 

Recommended 
42216040020 The Salvation Army (Waco) $0.00 $61,937.00 $34,399.00 $45,574.00 $141,910.00 
          Total $141,910.00 

 
 
 
TX-607 (Texas Balance of State CoC) 

Application 
Number Applicant Name 

Street 
Outreach 

Total 

Emergency 
Shelter 
Total 

Homeless 
Prevention 

Total 

Rapid Re-
Housing 

Total 
Total 

Recommended 
42216070021 Advocacy Outreach $0.00 $23,593.00 $66,804.00 $66,804.00 $157,201.00 
42216070022 Ark-Tex Council of Governments $0.00 $0.00 $137,111.00 $0.00 $137,111.00 
42216070039 Bay Area Turning Point, Inc.  $0.00 $0.00 $25,446.00 $25,446.00 $50,892.00 
42216070023 Brown County Home Solutions Inc $14,089.00 $34,225.00 $34,225.00 $0.00 $82,539.00 
42216070024 Christian Community Action $0.00 $0.00 $150,494.00 $116,367.00 $266,861.00 

42216070025 
Community Action Committee of 
Victoria, Texas $0.00 $0.00 $297,613.00 $0.00 $297,613.00 

42216070026 Corpus Christi Hope House, Inc. $0.00 $49,602.00 $0.00 $0.00 $49,602.00 

42216070027 
Denton County Friend of the 
Family, Inc. $0.00 $160,424.00 $0.00 $83,277.00 $243,701.00 

42216070028 Families In Crisis, Inc. $0.00 $132,835.00 $51,090.00 $51,090.00 $235,015.00 
42216070029 Family Crisis Center, Inc. $0.00 $91,268.00 $0.00 $91,838.00 $183,106.00 
42216070030 Friendship of Women, Inc. $0.00 $117,825.00 $0.00 $0.00 $117,825.00 



Page 8 of 9 

Application 
Number Applicant Name 

Street 
Outreach 

Total 

Emergency 
Shelter 
Total 

Homeless 
Prevention 

Total 

Rapid Re-
Housing 

Total 
Total 

Recommended 
42216070031 La Posada Providencia $0.00 $157,300.00 $0.00 $0.00 $157,300.00 

42216070032 
Loaves & Fishes of the Rio Grande 
Valley, Inc. $57,042.00 $82,141.00 $106,148.00 $57,042.00 $302,373.00 

42216070033 Mid-Coast Family Services, Inc.  $13,691.00 $100,306.00 $85,563.00 $142,606.00 $342,166.00 
42216070034 Randy Sams' Outreach Shelter $0.00 $148,311.00 $0.00 $0.00 $148,311.00 

42216070035 
Resource and Crisis Center of 
Galveston County $0.00 $167,159.00 $0.00 $0.00 $167,159.00 

42216070036 The Salvation Army (Coastal Bend) $16,815.00 $114,085.00 $49,652.00 $45,088.00 $225,640.00 
42216070037 The Salvation Army (Denton) $0.00 $148,253.00 $57,630.00 $91,514.00 $297,397.00 
42216070038 The Salvation Army (Temple) $0.00 $148,102.00 $59,855.00 $89,656.00 $297,613.00 
          Total $3,759,425.00 

 
 
 
TX-611 (City of Amarillo) 

Application 
Number Applicant Name 

Street 
Outreach 

Total 

Emergency 
Shelter 
Total 

Homeless 
Prevention 

Total 

Rapid Re-
Housing 

Total 
Total 

Recommended 
42216110040 City of Amarillo $106,514.00 $0.00 $0.00 $71,009.00 $177,523.00 
          Total $177,523.00 

 
 
 
TX-624 Wichita Falls/Wise, Palo Pinto, Wichita, Archer Counties CoC 

Application 
Number Applicant Name 

Street 
Outreach 

Total 

Emergency 
Shelter 
Total 

Homeless 
Prevention 

Total 

Rapid Re-
Housing 

Total 
Total 

Recommended 

42216240041 
Nortex Regional Planning 
Commission $0.00 $0.00 $48,527.00 $90,117.00 $138,644.00 

          Total $138,644.00 
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TX-700 (Houston, Pasadena, Conroe/Harris, Ft. Bend, Montgomery, Counties CoC) 

Application 
Number Applicant Name 

Street 
Outreach 

Total 

Emergency 
Shelter 
Total 

Homeless 
Prevention 

Total 

Rapid Re-
Housing 

Total 
Total 

Recommended 

42217000042 
Alliance of Community Assistance 
Ministries, Inc. $0.00 $0.00 $154,262.00 $0.00 $154,262.00 

42217000045 Covenant House Texas $0.00 $125,096.00 $0.00 $0.00 $125,096.00 

42217000046 
Houston Area Women's Center, 
Inc. $0.00 $76,890.00 $0.00 $227,211.00 $304,101.00 

42217000047 HTX H.O.P.E. Haven $67,071.00 $0.00 $0.00 $0.00 $67,071.00 
42217000048 Magnificat Houses, Inc. $0.00 $75,508.00 $0.00 $0.00 $75,508.00 
42217000049 SEARCH Homeless Services $122,861.00 $0.00 $0.00 $0.00 $122,861.00 

42217000044 
The Bridge Over Troubled Water, 
Inc. $0.00 $68,463.00 $0.00 $0.00 $68,463.00 

42217000050 The Salvation Army (Houston) $0.00 $263,022.00 $0.00 $0.00 $263,022.00 
42217000043 Bay Area Turning Point, Inc.  $0.00 $94,046.00 $51,090.00 $120,399.00 $265,535.00 
          Total $1,445,919.00 
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BOARD ACTION REQUEST 

COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on the Community Development Block Grant 
Coronavirus Aid, Relief, and Economic Security Act Texas Emergency Mortgage Assistance 
Program awards and any timely filed appeals 
 

RECOMMENDED ACTION 
 

WHEREAS, on March 27, 2020, the President of the United States signed the 
Coronavirus Aid, Relief, and Economic Security (CARES) Act into law which provided, 
in Title XII, supplemental Community Development Block Grant program (CDBG 
CARES) funds, of which Texas received $141,846,258 funded through the U.S. 
Department of Housing and Urban Development (HUD), to prevent, prepare for, and 
respond to COVID-19; 
 
WHEREAS, the Board approved a plan on October 8, 2020, which outlined the 
planned uses of CDBG CARES funding which included Rental Assistance and which 
has been updated and amended by the Board in January 2021, May 2021, and July 
2021, to continue to make the program as efficient and responsive as possible;   
 
WHEREAS, one of the activities in the amended plan is mortgage assistance, and 
on May 13, 2021, the Board approved $22,524,125 in CDBG CARES funding for 40 
awards in 223 counties throughout Texas, and due to a desire to provide statewide 
coverage, the Board authorized staff to make available $3,000,000 to the remaining 
31 counties not initially covered by the May awards;  
 
WHEREAS, a second Notice of Funding Availability was released from June 21, 
2021, to August 6, 2021, to receive applications for the Texas Emergency Mortgage 
Assistance Program (TEMAP) for coverage of the 31 counties, which did not 
originally receive coverage;   
 
WHEREAS, the TEMAP applications scores were released to the applicants and the 
applicants were made aware of their right to appeal such scores and the 
Department has received no appeals to the TEMAP scores; and  
 
WHEREAS, staff is recommending the attached list of eight awards conditioned on 
final recommendations of approval or approval with conditions from the 
Compliance Division for purposes of a recommendation or recommendation with 
conditions from the Executive Review and Advisory Committee, totaling 
$3,000,000 in CDBG CARES awards; 
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NOW, therefore, it is hereby 
 
RESOLVED, that the Executive Director, his designees, and each of them be and 
they hereby are authorized, empowered, and directed, for and on behalf of the 
Department, to take any and all such actions as they or any of them may deem 
necessary or advisable to effectuate 8 awards totaling $3,000,000 for CDBG CARES 
mortgage assistance funding, pending the Executive Award Approval and Advisory 
Committee (EARAC) review and approval or approval with conditions; and 
 
FURTHER RESOLVED, should funds under any CDBG CARES allocation contracts be 
returned or made available, those funds may be reallocated at the discretion and 
authority of the Executive Director or designee to other contracts awarded under 
CDBG CARES that have shown sufficient obligations and/or expenditures. 

 
BACKGROUND 

 
On March 27, 2020, the CARES Act was signed into law. The CARES Act provides for $5 billion to 
be distributed through the CDBG Program nationally and includes waivers of certain provisions 
of the CDBG regulations. The CDBG Program is a HUD-funded program designed to provide 
decent housing and a suitable living environment, and by expanding economic opportunities, 
principally for low- and moderate-income persons. The response by HUD to address the 
Coronavirus Pandemic under CDBG CARES allows the funding to be used for a range of eligible 
activities which prevent, prepare for, or respond to the spread of infectious diseases such as the 
coronavirus disease 2019 (COVID-19). 
 
The Department’s Second Substantial Amendment to the 2019 State of Texas Consolidated Plan 
One Year Action Plan, approved by the Board in January 2021, identified $69,538,864 in CDBG 
CARES funding for Urgent Need Mortgage Payment Assistance.  The Department has created the 
Texas Emergency Mortgage Assistance Program (TEMAP) which will provide relief to 
homeowners in the form of mortgage assistance payments to income eligible homeowners 
throughout Texas.  On, May 13, 2021, the Department obligated $22,524,125 of mortgage 
assistance funds and issued 40 statewide contracts to cities, counties, and regional providers for 
the administration of the Texas Emergency Mortgage Assistance Program.   
 
As required by CDBG-CV rules, the emergency mortgage assistance payments will be made 
directly to mortgage lenders / loan servicers, on behalf of the individual or families in need of 
assistance, and not directly to an individual or family in the form of a direct income payment. 
Funds dedicated to this activity will assist households for no more than six months of mortgage 
assistance, including arrears. The assistance will allow payments for up to five months of arrears 
and at least one month of forward payment.  
 
With the approval of the Department’s Third Substantial Amendment to the 2019 State of Texas 
Consolidated Plan One Year Action Plan on July 8, 2021, a Texas Emergency Mortgage Assistance 
Program second Notice of Funding Availability (NOFA) was released statewide on June 21, 2021.  
The application period closed on August 6, 2021.  Funds were targeted specifically to the 31 Texas 
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counties which did not receive program coverage during the first NOFA.  To ensure maximum 
geographic distribution in the state, eligible applicants included non-entitlement communities 
under the Rural and Small Metro set-aside, and entitlement cities or counties or regional 
organizations or nonprofit under the Balance of State in those 31 unserved counties:       
 
Rural and Small Metro Areas: As required by HUD, TDHCA is required to allocate at least 
$40,000,886 of the CDBG CARES funding to non-entitlement units of general local government. 
Non-entitlement units are cities with populations of less than 50,000 (except cities that are 
designated principal cities of Metropolitan Statistical Areas), and counties with populations of 
less than 200,000. The Department provided specific program design guidelines facilitating the 
program administration for non-entitlement awardees. No applications were received in this 
category during the second NOFA. 
 
Balance of State Coverage. Eligible applicants under this set-aside included the following:   

1) Entitlement cities and counties and nonprofits covering one county; and 
2) Regional organizations which include private nonprofits serving more than one county,      
community action agencies and regional councils of governments.   

 
The table below reflects the types of eligible applicants which applied for funding, the number of 
applications received, and the total amount of funds and applications awarded.   
 

Eligible Applicants Applications 
Received 

Funds Awarded Number of 
Applications Awarded 

Entitlements and Single County 
Nonprofits 

5 $1,800,000 5 

Regional providers 4 $1,200,000 3 

TOTAL 9 $3,000,000 8 

 

TDHCA received nine applications covering the 31 counties targeted in the NOFA.  All applications 
were reviewed for required threshold requirements. The applications were also reviewed for 
completeness and eligibility. When needed, staff requested that an applicant provide 
clarification, correction, or non-material missing information to resolve inconsistencies in their 
application to assist staff in evaluating the Application.  Applications were also scored and the 
scores were posted for review. As required by the NOFA, in order to ensure that no two 
organizations covered the same geographic area to minimize duplication of benefits, staff revised 
applicants’ service regions where applicable to eliminate duplication of service areas. In some 
cases where two or more entities were proposing to serve the same county(ies), service areas 
were split to fully utilize funds and allow as many applicants an opportunity to participate in the 
program. 
 
With this action item, TDHCA will award the $3,000,000 among eight applicants and will be able 
to provide statewide mortgage assistance coverage in all 254 counties. The CDBG CARES requires 
a non-entitlement set-aside and to that end, in the initial award of NOFA funds, for the regional 
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providers the Department identified the non-entitlement and entitlement portion of their service 
area and divided their service area and budget in their contract into these two parts. The 
Department will do the same with the applicants covering non-entitlement areas who are 
recommended to receive an award with this funding allocation.  
 
If the CDBG CARES contracts with these TEMAP subrecipients are returned or otherwise 
deobligated, the funds may be reallocated at the discretion and authority of the Executive 
Director to existing contracts awarded under CDBG CARES that have shown a high percentage of 
expenditure or may be brought back before the Board for programming into other eligible 
activities.  
 
Staff recommends the awards conditioned on EARAC recommendation or recommendation with 
conditions, as reflected herein and in Attachment A. 
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Attachment A – TEMAP NOFA 2 Award Recommendations  
 

 

 

TEMAP Funding Recommendations: 
Entitlement Communities and Single County Nonprofits 
Entity Name Recommended Funds 
Travis County $415,000 
Adults Youth United Development Association $500,000 
Alliance of Border Collaboratives  $500,000 
Economic Opportunities Advancement Corporation $300,000 
Lazarus House Initiative $85,000 
PROGRAM TOTAL $                       1,800,000 

 

 

TEMAP Funding Recommendations: 
Regional Providers 
Entity Name Recommended Funds 
Tracy Andrus Foundation $500,000 
Tricounty Community Corporation $500,000 
Heart of Texas Council of Governments $200,000 
PROGRAM TOTAL $                       1,200,000 

 

 

 

 

 

 

 

 

 

 

Entitlement Communities and 
Single County Nonprofits 

Regional Providers Total Requested Funds 

$ 1,800,000 $ 1,200,000 $ 3,000,000 
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BOARD ACTION REQUEST 

BOND FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action on an order proposing the repeal of 10 TAC Chapter 12, 
concerning the Multifamily Housing Revenue Bond Rules, and an order proposing new 10 TAC Chapter 
12 concerning the Multifamily Housing Revenue Bond Rules, and directing their publication for public 
comment in the Texas Register 
 

RECOMMENDED ACTION 
 
WHEREAS, pursuant to Tex. Gov’t Code §2306.053, the Texas Department of Housing 
and Community Affairs (the Department) is authorized to adopt rules governing the 
administration of the Department and its programs;  
 
WHEREAS, the Department is authorized to issue multifamily housing revenue bonds for 
the State of Texas by Tex. Gov’t Code §2306.351 and Tex. Gov’t Code §2306.359 
requires the Department to provide for specific scoring criteria and underwriting 
considerations for multifamily private activity bond activities;  
 
WHEREAS, the Department developed the Multifamily Housing Revenue Bond Rules to 
establish the procedures and requirements relating to the issuance of bonds; and 
 
WHEREAS, such proposed rulemaking will be published in the Texas Register for public 
comment and subsequently returned to the Board for final adoption;  
 
NOW, therefore, it is hereby 
 
RESOLVED that the Executive Director and his designees be and each of them are 
hereby authorized, empowered, and directed for and on behalf of the Department, to 
cause the proposed repeal of the current 10 TAC Chapter 12, Multifamily Housing 
Revenue Bond Rules, and the proposed new 10 TAC Chapter 12, Multifamily Housing 
Revenue Bond Rules, together with the preambles in the form presented to this 
meeting, to be published in the Texas Register for public comment and, in connection 
therewith, make non-substantive technical corrections as they may deem necessary to 
effectuate the foregoing including any requested revisions to the preambles. 
 

BACKGROUND 
 
Attached to the Board Action Request is a draft that reflects the proposed changes to the 2022 Draft 
Multifamily Housing Revenue Bond Rules which incorporate staff’s recommendations for the Board’s 
consideration. The proposed changes primarily include modifications to existing scoring items and also 
introduce several new scoring items.  Given the extent to which the Private Activity Bond program has 



Page 2 of 21 
 

been oversubscribed in 2021, which is anticipated to continue, staff believes the revised scoring items 
incorporate more competitive scoring options.   
 
The newer scoring items include:  

• Points for those applications that are on the Department’s waiting list with the BRB at the time 
of the PAB Lottery for the upcoming year; and  

• Points relating to the bond amount financed, which is necessary to meet the 50% test that 
provides access to the 4% Housing Tax Credit. This is a tiered scoring item that provides the 
most points for a bond amount that is less than 60% and fewer points if the bond amount is 
more than 60% but less than 64%. 

 
Modifications to existing scoring items include the following:  

• For the tie breakers that would be applied to applications that are within the same priority and 
have the same score, the rule gives priority to those applications that are on the Department’s 
waiting list with BRB at the time of the PAB Lottery;  

• Adding a 40 year extended affordability period option;  
• Introducing a tiered supportive services scoring item that allows for more points if exceeding 

the threshold requirement; and  
• Allowing an applicant to exceed the threshold points required under common amenities which 

would primarily depend on development size. 
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Attachment 1: Preamble, including required analysis, for proposed repeal of 10 TAC Chapter 12, 
Multifamily Housing Revenue Bond Rules 
 
The Texas Department of Housing and Community Affairs (the Department) proposes the repeal of 10 
TAC Chapter 12, Multifamily Housing Revenue Bond Rules (Bond Rules). The purpose of the proposed 
repeal is to eliminate an outdated rule while adopting a new updated rule under separate action.  
 
The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 
 

a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX GOV’T CODE §2001.0221.  

1. Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed 
repeal would be in effect, the proposed repeal does not create or eliminate a government program, 
but relates to the repeal, and simultaneous readoption making changes to an existing activity, the 
issuance of Private Activity Bonds (PAB).  

2. The proposed repeal does not require a change in work that would require the creation of new 
employee positions, nor is the proposed repeal significant enough to reduce work load to a degree that 
any existing employee positions are eliminated. 

3. The proposed repeal does not require additional future legislative appropriations. 

4. The proposed repeal does not result in an increase in fees paid to the Department or in a decrease in 
fees paid to the Department. 

5. The proposed repeal is not creating a new regulation, except that it is being replaced by a new rule 
simultaneously to provide for revisions. 

6. The proposed action will repeal an existing regulation, but is associated with a simultaneous 
readoption making changes to an existing activity, the issuance of PABs. 

7. The proposed repeal will not increase or decrease the number of individuals subject to the rule’s 
applicability. 

8. The proposed repeal will not negatively or positively affect this state’s economy.  

b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002.   
The Department has evaluated this proposed repeal and determined that the proposed repeal will not 
create an economic effect on small or micro-businesses or rural communities.  
 
c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043.   
The proposed repeal does not contemplate nor authorize a takings by the Department; therefore, no 
Takings Impact Assessment is required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
The Department has evaluated the proposed repeal as to its possible effects on local economies and 
has determined that for the first five years the proposed repeal would be in effect there would be no 
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economic effect on local employment; therefore no local employment impact statement is required to 
be prepared for the rule.  
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).  
Mr. Wilkinson has determined that, for each year of the first five years the proposed repeal is in effect, 
the public benefit anticipated as a result of the repealed section would be an updated and more 
germane rule for administering the issuance of PAB. There will not be economic costs to individuals 
required to comply with the repealed section. 
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4).  
Mr. Wilkinson also has determined that for each year of the first five years the proposed repeal is in 
effect, enforcing or administering the repeal does not have any foreseeable implications related to 
costs or revenues of the state or local governments.  
 
REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive stakeholder comment on the proposed repealed section. Written 
comments may be submitted to the Texas Department of Housing and Community Affairs, Attn: Jon 
Galvan, Bond Rule Public Comment, P.O. Box 13941, Austin, Texas 78711-3941, or by fax to (512) 475-
3963, attn: Jon Galvan, Bond Rule Public Comments, or by email to jonathan.galvan@tdhca.state.tx.us. 
ALL COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local time OCTOBER 18, 2021.  
 
STATUTORY AUTHORITY. The proposed repeal is made pursuant to Tex. Gov’t Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed repealed sections 
affect no other code, article, or statute. 
 

10 TAC Chapter 12, Multifamily Housing Revenue Bond Rule  

§12.1. General.  
§12.2. Definitions.  
§12.3. Bond Rating and Investment Letter.  
§12.4. Pre-Application Process and Evaluation.  
§12.5. Pre-Application Threshold Requirements. 
§12.6. Pre-Application Scoring Criteria.  
§12.7. Full Application Process.  
§12.8. Refunding Application Process  
§12.9. Occupancy Requirements. 
§12.10. Fees. 
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Attachment 2 Preamble, including required analysis, for proposed new 10 TAC Chapter 12, 
Multifamily Housing Revenue Bond Rules 

The Texas Department of Housing and Community Affairs (the Department) proposes new 10 TAC 
Chapter 12, Multifamily Housing Revenue Bond Rules (Bond Rule). The purpose of the proposed new 
section is to provide compliance with Tex. Gov’t Code §2306.67022 and to update the rule to make 
changes to the scoring criteria to reflect the competitive nature of the Private Activity Bond program.  
Moreover, the changes reflect minor administrative revisions, and to ensure that it is reflective of 
changes made in the Department’s Qualified Allocation Plan where applicable. 
 
Tex. Gov’t Code §2001.0045(b) does not apply to the rule proposed for action pursuant to item (9), 
which excepts rule changes necessary to implement legislation. The proposed rule provides compliance 
with Tex. Gov’t Code §2306.359, which requires the Department to provide for specific scoring criteria 
and underwriting considerations for multifamily private activity bond activities.  
 
The Department has analyzed this proposed rulemaking and the analysis is described below for each 
category of analysis performed. 
 
a. GOVERNMENT GROWTH IMPACT STATEMENT REQUIRED BY TEX. GOV’T CODE §2001.0221.  

Mr. Bobby Wilkinson, Executive Director, has determined that, for the first five years the proposed new 
rule would be in effect: 

1. The proposed rule does not create or eliminate a government program, but relates to the 
readoption of this rule which makes changes to an existing activity, the issuance of Private Activity 
Bonds (PAB). 

2. The proposed new rule does not require a change in work that would require the creation of new 
employee positions, nor are the rule changes significant enough to reduce work load to a degree that 
eliminates any existing employee positions.  

3. The proposed rule changes do not require additional future legislative appropriations. 

4. The proposed rule changes will not result in an increase in fees paid to the Department, but may, 
under certain circumstances, result in a decrease in fees paid to the Department regarding Tax-Exempt 
Bond Developments.  

5. The proposed rule is not creating a new regulation, except that it is replacing a rule being repealed 
simultaneously to provide for revisions. 

6. The proposed rule will not limit, expand or repeal an existing regulation but merely revises a rule.  

7. The proposed rule will not increase or decrease the number of individuals subject to the rule’s 
applicability.   

8. The proposed rule will not negatively or positively affect the state’s economy. 

 b. ADVERSE ECONOMIC IMPACT ON SMALL OR MICRO-BUSINESSES OR RURAL COMMUNITIES AND 
REGULATORY FLEXIBILITY REQUIRED BY TEX. GOV’T CODE §2006.002.  The Department, in drafting this 
proposed rule, has attempted to reduce any adverse economic effect on small or micro-business or 
rural communities while remaining consistent with the statutory requirements of Tex. Gov’t Code 
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§2306.359. Although these rules mostly pertain to the filing of a bond pre-application, some 
stakeholders have reported that their average cost of filing a full Application is between $50,000 and 
$60,000, which may vary depending on the specific type of Application, location of the Development 
Site, and other non-state of Texas funding sources utilized. The proposed rules do not, on average, 
result in an increased cost of filing an application as compared to the existing program rules.  

 
1.  The Department has evaluated this rule and determined that none of the adverse effect strategies 
outlined in Tex. Gov’t Code §2006.002(b) are applicable. 
 
2. This rule relates to the procedures in place for entities applying for multifamily PAB. Only those small 
or micro-businesses that participate in this program are subject to this rule. There are approximately 
100 to 150 businesses, which could possibly be considered small or micro-businesses, subject to the 
proposed rule for which the economic impact of the rule would be a fee of approximately $8,500 
which includes the filing fees associated with submitting a bond pre-application.  
 
The Department bases this estimate on the potential number of Applicants and their related parties 
who may submit applications to TDHCA for PAB (and accompanying housing tax credits). There could 
be additional costs associated with pre-applications depending on whether the small or micro-
businesses outsource how the application materials are compiled. The fee for submitting an 
Application for PAB layered with LIHTC is may range from $480 to $2,400 which is based on $30 per 
unit, and all Applicants are required to propose constructing, at a minimum, 16 Units.  
 
These Application Fee costs are not inclusive of external costs required by the basic business 
necessities underlying any real estate transaction, from placing earnest money on land, conducting an 
Environmental Site Assessment, conducting a market study, potentially retaining counsel, hiring an 
architect and an engineer to construct basic site designs and elevations, and paying any other related, 
third-party fees for securing the necessary financing to construct multifamily housing. Nor does this 
estimate include fees from the Department for Applications that successfully attain an award.  
 
There are approximately 1,300 rural communities potentially subject to the proposed rule for which 
the economic impact of the rule is projected to be $0. 10 TAC Chapter 12 places no financial burdens 
on rural communities, as the costs associated with submitting an Application are born entirely by 
private parties. In an average year the volume of applications for PAB that are located in rural areas is 
not more than 20% of all PAB applications received. In those cases, a rural community securing a PAB 
Development will experience an economic benefit, not least among which is the potential increased 
property tax revenue from a large multifamily Development.  
 
3. The Department has determined that because there are rural PAB awardees, this program helps 
promote construction activities and long term tax base in rural areas of Texas. Aside from the fees and 
costs associated with submitting an Application, there is a probable positive economic effect on small 
or micro-businesses or rural communities that receive PAB awards and successfully use those awards 
to construct multifamily housing, although the specific impact is not able to be quantified in advance. 
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c. TAKINGS IMPACT ASSESSMENT REQUIRED BY TEX. GOV’T CODE §2007.043.  The proposed rule does 
not contemplate or authorize a takings by the Department. Therefore, no Takings Impact Assessment is 
required.  
 
d. LOCAL EMPLOYMENT IMPACT STATEMENTS REQUIRED BY TEX. GOV’T CODE §2001.024(a)(6). 
The Department has evaluated the rule as to its possible effects on local economies and has 
determined that for the first five years the rule will be in effect the proposed rule may provide a 
possible positive economic effect on local employment in association with this rule since PAB 
Developments, layered with housing tax credits, often involve a total input of, typically at a minimum, 
$5 million in capital, but often an input of $10 million - $30 million. Such a capital investment has 
concrete direct, indirect, and induced effects on the local and regional economies and local 
employment. However, because the exact location of where program funds or developments are 
directed is not determined in rule, and is driven by real estate demand, there is no way to determine 
during rulemaking where the positive effects may occur. Furthermore, while the Department knows 
that any and all impacts are positive, that impact is not able to be quantified for any given community 
until PABs and LIHTCs are actually awarded to a proposed Development, given the unique 
characteristics of each proposed multifamily Development and region in which it is being developed. 
 
Tex. Gov’t Code §2001.022(a) states that this “impact statement must describe in detail the probable 
effect of the rule on employment in each geographic region affected by this rule…” Considering that 
significant construction activity is associated with any PAB Development layered with LIHTC and each 
apartment community significantly increases the property value of the land being developed, there are 
no probable negative effects of the new rule on particular geographic regions. If anything, positive 
effects will ensue in those communities where developers receive PAB awards. 
 
e. PUBLIC BENEFIT/COST NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(5).  Mr. Wilkinson has 
determined that, for each year of the first five years the new section is in effect, the public benefit 
anticipated as a result of the new section will be an updated and more germane rule for administering 
the issuances of PABs and corresponding allocation of housing tax credits. There is no change to the 
economic cost to any individuals required to comply with the new section because the same processes 
described by the rule have already been in place through the rule found at this section being repealed. 
The average cost of filing a pre-application and application remain unchanged based on these rules 
changes. The proposed rules do not, on average, result in an increased cost of filing an application as 
compared to the existing program rules.  
 
f. FISCAL NOTE REQUIRED BY TEX. GOV’T CODE §2001.024(a)(4). Mr. Wilkinson also has determined 
that for each year of the first five years the new section is in effect, enforcing or administering the new 
section does not have any foreseeable implications related to costs or revenues of the state or local 
governments because the same processes described by the rule have already been in place through 
the rule found at this section being repealed.  
 
REQUEST FOR PUBLIC COMMENT. The public comment period will be held September 17, 2021, to 
October 18, 2021, to receive stakeholder comment on the new proposed section. Written comments 
may be submitted to the Texas Department of Housing and Community Affairs, Attn: Jon Galvan, Bond 
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Rule Public Comment, P.O. Box 13941, Austin, Texas 78711-3941, or by fax to (512) 475-3963, attn: Jon 
Galvan, Bond Rule Public Comments, or by email to jonathan.galvan@tdhca.state.tx.us. ALL 
COMMENTS MUST BE RECEIVED BY 5:00 p.m., Austin local time OCTOBER 18, 2021. 
 
STATUTORY AUTHORITY. The new sections are proposed pursuant to Tex. Gov’t Code §2306.053, which 
authorizes the Department to adopt rules. Except as described herein the proposed new sections 
affect no other code, article, or statute. 
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§12.1. General. 
 
(a) Authority. The rules in this chapter apply to the issuance of multifamily housing revenue 
bonds (Bonds) by the Texas Department of Housing and Community Affairs (Department). The 
Department is authorized to issue Bonds pursuant to Tex. Gov't Code, Chapter 2306. 
Notwithstanding anything in this chapter to the contrary, Bonds which are issued to finance the 
Development of multifamily rental housing are subject to the requirements of the laws of the 
State of Texas, including but not limited to Tex. Gov't Code, Chapters 1372 and 2306, and federal 
law pursuant to the requirements of Internal Revenue Code (Code), §142.  

(b) General. The purpose of this chapter is to state the Department's requirements for issuing 
Bonds, the procedures for applying for Bonds and the regulatory and land use restrictions 
imposed upon Bond financed Developments. The provisions contained in this chapter are 
separate from the rules relating to the Department's administration of the Housing Tax Credit 
program. Applicants seeking a Housing Tax Credit Allocation should consult Chapter 11 of this 
titlepart (relating to the Housing Tax Credit Program Qualified Allocation Plan) for the current 
program year. In general, the Applicant will be required to satisfy the eligibility and threshold 
requirements of the Qualified Allocation Plan (QAP) in effect at the time the Certificate of 
Reservation is issued by the Texas Bond Review Board (TBRB). If the applicable QAP contradicts 
rules set forth in this chapter, the applicable QAP will take precedence over the rules in this 
chapter except in an instance of a conflicting statutory requirement, which shall always take 
precedence. To the extent applicable to each specific Bond issuance, the Department's conduit 
multifamily Bond transactions will be processed in accordance with 34 TAC Part 9, Chapter 181, 
Subchapter A (relating to Bond Review Board Rules) and Tex. Gov't Code, Chapter 1372. 

(c) Costs of Issuance. The Applicant shall be responsible for payment of all costs related to the 
preparation and submission of the pre-application and Application, including but not limited to, 
costs associated with the publication and posting of required public notices and all costs and 
expenses associated with the issuance of the Bonds, regardless of whether the Application is 
ultimately approved or whether Bonds are ultimately issued. At any point during the process, the 
Applicant is solely responsible for determining whether to proceed with the Application and the 
Department disclaims any and all responsibility and liability in this regard.  

(d) Taxable Bonds. The Department may issue taxable Bonds and the requirements associated 
with such Bonds, including occupancy requirements, shall be determined by the Department on a 
case by case basis. Taxable bonds will not be eligible for an allocation of tax credits.  

(e) Waivers and Appeals. Requests for any permitted waivers of program rules must be made in 
accordance with §11.207 of this titlepart (relating to Waiver of Rules). The process for appeals 
and grounds for appeals may be found under §1.7 of this titlepart (relating to Appeals Process). 

§12.2. Definitions. 

The following words and terms, when used in this chapter, shall have the following meanings, 
unless the context clearly indicates otherwise. Any capitalized terms not specifically mentioned in 
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this section shall have the meaning as defined in Tex. Gov't Code, Chapter 2306, §§141, 142, and 
145 of the Internal Revenue Code, and Chapter 11 of this titlepart (relating to Housing Tax Credit 
Program Qualified Allocation Plan).  

(1) Institutional Buyer--Shall have the meaning prescribed under 17 CFR §230.501(a), but 
excluding any natural person or any director or executive officer of the Department (17 CFR 
§230.501(a)(4) - (6)), or as defined by 17 CFR §230.144(a), promulgated under the Securities Act 
of 1933, as amended.  
(2) Persons with Special Needs--Shall have the meaning prescribed under Tex. Gov't Code, 
§2306.511.  
(3) Bond Trustee--A financial institution, usually a trust company or the trust department in a 
commercial bank, that holds collateral for the benefit of the holders of municipal securities. The 
Bond Trustee's obligations and responsibilities are set forth in the Indenture.  
 
§12.3. Bond Rating and Investment Letter. 

(a) Bond Ratings. All publicly offered Bonds issued by the Department to finance Developments 
shall have a debt rating the equivalent of at least an "A" rating assigned to long-term obligations 
by Standard & Poor's Ratings Services, or Moody's Investors Service, Inc. If such rating is based 
upon credit enhancement provided by an institution other than the Applicant or Development 
Owner, the form and substance of such credit enhancement shall be subject to approval by the 
Board, evidenced by a resolution authorizing the issuance of the credit enhanced Bonds.  

(b) Investment Letters. Bonds rated less than "A" or Bonds which are unrated must be placed 
with one or more Institutional Buyers and must be accompanied by an investor letter acceptable 
to the Department. Subsequent purchasers of such Bonds must also be qualified as Institutional 
Buyers and must execute and deliver to the Department an investor letter in a form satisfactory 
to the Department. Bonds rated less than "A" and Bonds which are unrated shall be issued in 
physical form, in minimum denominations of one hundred thousand dollars ($100,000), and must 
carry a legend requiring any purchasers of the Bonds to be Institutional Buyers and sign and 
deliver to the Department an investor letter in a form acceptable to the Department.  

§12.4. Pre-Application Process and Evaluation. 

(a) Pre-Inducement Questionnaire. Prior to the filing of a pre-application, the Applicant shall 
submit the Pre-Inducement Questionnaire, in the form prescribed by the Department, so the 
Department can have a preliminary understanding of the proposed Development plan before a 
pre-application and corresponding fees are submitted. After reviewing the pre-inducement 
questionnaire, Department staff will follow-up with the Applicant to discuss the next steps in the 
process and may schedule a pre-inducement conference call or meeting. Prior to the submission 
of a pre-application, it is essential that the Department and Applicant communicate regarding the 
Department's objectives and policies in the development of affordable housing throughout the 
State using Bond financing. The acceptance of the questionnaire by the Department does not 
constitute a pre-application or Application and does not bind the Department to any formal 
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action regarding an inducement resolution.  

(b) Neighborhood Risk Factors. If the Development Site has any of the characteristics described 
in §11.101(a)(3)(B) of this titlepart (relating to Neighborhood Risk Factors), the Applicant must 
disclose the presence of such characteristics to the Department. Disclosure may be done at time 
of pre-application and handled in connection with the inducement or it can be addressed at the 
time of Application submission. The Applicant understands that any determination made by staff 
or the Board at the time of bond inducement regarding Site eligibility based on the 
documentation presented, is preliminary in nature. Should additional information related to any 
of the Neighborhood Risk Factors become available while the Tax-Exempt Bond Development 
Application is under review, or the information by which the original determination was made 
changes in a way that could affect eligibility, then such information will be re-evaluated and 
presented to the Board. The Application may be subject to termination should staff conclude that 
the Development Site has any characteristics found in §11.101(a)(3)(B) of this titlepart (relating 
to Neighborhood Risk Factors) and the Applicant failed to disclose.  

(c) Pre-Application Process. An Applicant who intends to pursue Bond financing from the 
Department shall submit a pre-application by the corresponding pre-application submission 
deadline, as set forth by the Department. The required pre-application fee as described in §12.10 
of this chapter (relating to Fees) must be submitted with the pre-application in order for the pre-
application to be considered accepted by the Department. Department review at the time of the 
pre-application is limited and not all issues of eligibility, fulfillment of threshold requirements in 
connection with the full Application, and documentation submission requirements pursuant to 
Chapter 11 of this titlepart (relating to Housing Tax Credit Program Qualified Allocation Plan) are 
reviewed. The Department is not responsible for notifying an Applicant of potential areas of 
ineligibility or other deficiencies at the time of pre-application. If the Development meets the 
criteria as described in §12.5 of this chapter (relating to Pre-Application Threshold 
Requirements), the pre-application will be scored and ranked according to the selection criteria 
as described in §12.6 of this chapter (relating to Pre-Application Scoring Criteria).  

(d) Scoring and Ranking. The Department will rank the pre-application according to score within 
each priority defined by Tex. Gov't Code, §1372.0321. All Priority 1 pre-applications will be 
ranked above all Priority 2 pre-applications which will be ranked above all Priority 3 pre-
applications. This priority ranking will be used throughout the calendar year. The selection 
criteria, as further described in §12.6 of this chapter, reflect a structure which gives priority 
consideration to specific criteria as outlined in Tex. Gov't Code, §2306.359.  

(1) Tie Breakers. Should two or more pre-applications within the same priority receive the same 
score, the Department will utilize the factors in this section, which will be considered in the order 
they are presented herein, to determine which pre-application will the tie breaker will receive 
preference in consideration of a Certificate of Reservation: 

(i) go toTo the pre-application that was on the waiting list with the TBRB but did not have 
an active receive Certificate of Reservation at the time of the TBRB lottery for the   the highest 
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number of points and achieved points under §12.6(128) of this chapter (relating to Underserved 
AreaWaiting List); and 

(ii) To the pre-application with the highest number of points achieved under §12.6(13) of 
this chapter (relating to Tax-Exempt Bond 50% Test). to determine which pre-application will 
receive preference in consideration of a Certificate of Reservation.  

(e) Inducement Resolution. After the pre-applications have been scored and ranked, the pre-
application will be presented to the Department's Board for consideration of an inducement 
resolution declaring the Department's initial intent to issue Bonds with respect to the 
Development. Approval of the inducement resolution does not guarantee final Board approval of 
the Bond Application. Department staff may recommend that the Board not approve an 
inducement resolution for a pre-application.  Notwithstanding the foregoing, Department staff 
may, but is not required to, recommendor that an inducement resolution be approved despite 
the presence of neighborhood risk factors, undesirable site features, or requirements that may 
necessitate a waiver, that have not fully been evaluated by staff at pre-application. The Applicant 
recognizes the risk involved in moving forward should this be the case and the Department 
assumes no responsibility or liability in that regard. Each Development is unique, and therefore, 
making the final determination to issue Bonds is often dependent on the issues presented at the 
time the full Application is considered by the Board.  

§12.5. Pre-Application Threshold Requirements. 

The threshold requirements of a pre-application include the criteria listed in paragraphs (1) - (8) 
of this section. As the Department reviews the pre-application the assumptions as reflected in 
Chapter 11, Subchapter D of this titlepart (relating to Underwriting and Loan Policy) will be 
utilized even if not reflected by the Applicant in the pre-application.  

(1) Submission of the required tabs of the Uniform Application as prescribed by the Department 
in the Multifamily Bond Pre-Application Procedures Manual; 

(2) Submission of the completed Bond Pre-Application Supplement in the form prescribed by the 
Department;  

(3) Completed Bond Review Board Residential Rental Attachment for the current program year;  

(4) Site Control, evidenced by the documentation required under §11.204(10) of this titlepart 
(relating to Required Documentation for Application Submission). The Site Control must be valid 
through the date of both the Board meeting at which the inducement resolution is considered 
and subsequent submission of the application to the TBRB.  and For Lottery applications, Site 
Control must have the option to extend through March 1 of the current program year.  must 
meet the requirements of §11.204(10) of this title at the time of Application;  

(5) Boundary survey or plat clearly identifying the location and boundaries of the subject 
Property;  
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(6) Organizational Chart showing the structure of the Development Owner and of any Developer 
and Guarantor, providing the names and ownership percentages of all Persons having an 
ownership interest in the Development Owner, Developer and Guarantor, as applicable, and 
completed List of Organizations form, as provided in the pre-application. The List of Organizations 
form, as provided in the pre-application, must include all Persons identified on the organizational 
charts, and further identify which of those Persons listed exercise Control of the Development;  

(7) Evidence of Entity Registration or Reservation with the Texas Office of the Secretary of State; 
and 

(8) A certification, as provided in the pre-application, that the Applicant met the requirements 
and deadlines for public notifications as identified in §11.203 of this titlepart (relating to Public 
Notifications (§2306.6705(9)). In general, notifications should not be older than three months 
prior to the date of Application submission. Re-notification will be required by Applicants who 
have submitted a change from pre-application to Application that reflects a total Unit increase of 
greater than 10% or a 5% increase in density (calculated as Units per acre) as a result of a change 
in the size of the Development Site. In addition, should the jurisdiction of the official  holding any 
position or role described in §11.203 of this titlepart change between the submission of a pre-
application and the submission of an Application, Applicants are required to notify the new entity 
no later than the Full Application Delivery Date.  

§12.6. Pre-Application Scoring Criteria. 

This section identifies the scoring criteria used in evaluating and ranking pre-applications. The 
criteria identified below include those items required under Tex. Gov't Code, §2306.359 and 
other criteria considered important by the Department. Any scoring items that require 
supplemental information to substantiate points must be submitted in the pre-application, as 
further outlined in the Multifamily Bond Pre-Application Procedures Manual. Applicants 
proposing multiple sites will be required to submit a separate pre-application for each 
Development Site, unless staff determines that one pre-application is more appropriate based on 
the specifics of the transaction. Each individual pre-application will be scored on its own merits 
and the final score will be determined based on an average of all of the individual scores. 
Ongoing requirements, as selected in the pre-application, will be reflected in the Bond Regulatory 
and Land Use Restriction Agreement and must be maintained throughout the State Restrictive 
Period, unless otherwise stated or required in such Agreement. 

(1) Income and Rent Levels of the Tenants. Pre-applications may qualify for up to ten (10 points) 
for this item.  

(A) Priority 1 designation includes one of clauses (i) - (iii) of this subparagraph. (10 
points)  

(i) set aside 50% of Units rent capped at 50% AMGI and the remaining 50% of 
Units rent capped at 60% AMGI; or  
(ii) set aside 15% of Units rent capped at 30% AMGI and the remaining 85% of 
Units rent capped at 60% AMGI; or  
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(iii) set aside 100% of Units rent capped at 60% AMGI for Developments located in 
a census tract with a median income that is higher than the median income of the 
county, MSA, or PMSA in which the census tract is located.  

 
(B) Priority 2 designation requires the set aside of at least 80% of the Units rent 
capped at 60% AMGI (7 points).  

(C) Priority 3 designation. Includes any qualified residential rental development. 
Market rate Units can be included under this priority (5 points).  

(2) Cost of Development per Square Foot. (1 point) For this item, costs shall be defined as either 
the Building Cost or the Hard Costs voluntarily included in Eligible Basis, as represented in the 
Development Cost Schedule, as originally provided in the pre-application. This calculation does 
not include indirect construction costs or site work. Pre-applications that do not exceed $95 per 
square foot of Net Rentable Area will receive one (1) point. Rehabilitation Developments will 
automatically receive one (1) point).  

(3) Unit Sizes. (65 points) The Development must meet the minimum requirements identified in 
this subparagraph to qualify for points. Points for this item will be automatically granted for 
Applications involving Rehabilitation (excluding Reconstruction).  

(A) Five-hundred-fifty (550) square feet for an Efficiency Unit;  
(B) Six-hundred-fifty (650) square feet for a one Bedroom Unit;  
(C) Eight-hundred-fifty (850) square feet for a two Bedroom Unit;  
(D) One-thousand-fifty (1,050) square feet for a three Bedroom Unit; and  
(E) One-thousand, two-hundred-fifty (1,250) square feet for a four Bedroom Unit.  
 

(4) Extended Affordability. (32 points) A pre-application may qualify for up to three (3) points 
under this item. 

(A) for Development Owners that agree are willing to extend the State Restrictive Period 
for a Development to a total of 4035 years (3 points). 

(B) Development Owners that agree to extend the State Restrictive Period for a 
Development to a total of 35 years (2 points). 

(5) Unit and Development Construction Features. A pre-application may qualify for  minimum of 
nine (9) points) must be selected, as certified in the pre-application, for providing specific 
amenity and quality features in every Unit at no extra charge to the tenant. The amenities and 
corresponding point structure is provided in §11.101(b)(6)(B) of this titlepart (relating to Unit, 
Development Construction, and Energy and Water Efficiency Features), which includes a 
minimum number of points that must come from Energy and Water Efficiency Features. The 
points selected at pre-application and/or Application will be required to be identified in the LURA 
and the points selected must be maintained throughout the State Restrictive Period. Applications 
involving scattered site Developments must have a specific amenity located within each Unit to 
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count for points. Rehabilitation Developments will start with a base score of (53 points).  

(6) Common Amenities. All Developments must provide at least the minimum threshold of points 
for common amenities based on the total number of Units in the Development as provided in 
subparagraphs (A) - (F) of this paragraph. An Applicant may choose to exceed the minimum 
number of points necessary based on Development size; however, the maximum number of 
points under this item which a Development may be awarded under this section shall not exceed 
25 points.  The common amenities include those listed in §11.101(b)(5) of this part title and must 
meet the requirements as stated therein. The Owner may change, from time to time, the 
amenities offered; however, the overall points as selected at Application must remain the same.  

(A) Developments with 16 to 40 Units must qualify for (4 points);  
(B) Developments with 41 to 76 Units must qualify for (7 points);  
(C) Developments with 77 to 99 Units must qualify for (10 points);  
(D) Developments with 100 to 149 Units must qualify for (14 points);  
(E) Developments with 150 to 199 Units must qualify for (18 points); or  
(F) Developments with 200 or more Units must qualify for (22 points).  

 
(7) Resident Supportive Services. (108 points) A pre-application may qualify for up to ten (10) 
points for this item.  By electing points, the Applicant certifies that the Development will provide 
supportive services, which are listed in §11.101(b)(7) of this titlepart, appropriate for the 
residents and that there will be adequate space for the intended services. The provision and 
complete list of supportive services will be included in the LURA and must be maintained 
throughout the State Restrictive Period. The Owner may change, from time to time, the services 
offered; however, the overall points as selected at Applicationpre-application must remain the 
same. Should the QAP in subsequent years provide different services than those listed in 
§11.101(b)(7)(A) – (E), the Development Owner may be allowed to select services as listed 
therein upon written consent from the Department and any services selected must be of similar 
value to the service it is intending to replace.   The Development Owner will be required to 
substantiate such service(s) at the time of compliance monitoring, if requested by staff. The 
services provided should be those that will directly benefit the Target Population of the 
Development and be accessible to all. No fees may be charged to the residents for any of the 
services. Services must be provided on-site or transportation to those off-site services identified 
on the list must be provided. The same service may not be used for more than one scoring item. 
These services are intended to be provided by a qualified and reputable provider in the specified 
industry such that the experience and background of the provider demonstrates sufficient 
knowledge to be providing the service. In general, on-site leasing staff or property maintenance 
staff would not be considered a qualified provider. Where applicable, the services must be 
documented by a written agreement with the provider.  

 (A) The Development Owner shall provide resident services sufficient to substantiate ten 
(10) points; or 

 (B) The Development Owner shall provide resident services sufficient to substantiate eight 



Page 16 of 21 
 

(8) points. 

(8) Underserved Area. An Application may qualify to receive up to two (2) points) if the 
Development Site meets the criteria described in §11.9(c)(5)(A) - (H) of this titlepart. The pre-
application must include evidence that the Development Site meets this requirement.  

(9) Development Support/Opposition. (Maximum +24 to -24 points) Each letter will receive a 
maximum of +3 to -3 points and must be received 10 business days prior to the Board's 
consideration of the pre-application. Letters must clearly state support or opposition to the 
specific Development. State Representatives or Senators as well as local elected officials must be 
in office when the pre-application is submitted and represent the district containing the 
proposed Development Site. Letters of support from State or local elected officials that do not 
represent the district containing the proposed Development Site will not qualify for points. 
Neutral letters that do not specifically refer to the Development or do not explicitly state support 
will receive (zero points). A letter that does not directly express support but expresses it 
indirectly by inference (i.e., "the local jurisdiction supports the Development and I support the 
local jurisdiction") counts as a neutral letter except in the case of State elected officials. A letter 
from a State elected official that does not directly indicate support by the official, but expresses 
support on behalf of the official's constituents or community (i.e., "My constituents support the 
Development and I am relaying their support") counts as a support letter.  
 

(A) State Senator and State Representative of the districts whose boundaries include 
the proposed Development Site;  
(B) Mayor of the municipality (if the Development is within a municipality or its 
extraterritorial jurisdiction);  
(C) All elected members of the Governing Body of the municipality (if the 
Development is within a municipality or its extraterritorial jurisdiction);  
(D) Presiding officer of the Governing Body of the county in which the Development 
Site is located;  
(E) All elected members of the Governing Body of the county in which the 
Development Site is located;  
(F) Superintendent of the school district in which the Development Site is located; and  
(G) Presiding officer of the board of trustees of the school district in which the 
Development Site is located.  
 

(10) Preservation Initiative. (10 points) Preservation Developments, including Rehabilitation 
proposals on Properties which are nearing expiration of an existing affordability requirement 
within the next two years or for which there has been a rent restriction requirement in the past 
10 years may qualify for points under this item. Evidence must be submitted in the pre-
application.  

(11) Declared Disaster Areas. (7 points) A pre-application may receive points if the Development 
Site is located in an area declared a disaster area under Tex. Gov't Code §418.014 at the time of 
submission, or at any time within the two-year period preceding the date of submission.  
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(12) Waiting List.  (5 points)  A pre-application that is on the Department’s waiting list with the 
TBRB and does not have an active Certificate of Reservation at the time of the Private Activity 
Bond Lottery may have five (5) points added to their pre-application score if participating in the 
Lottery for the upcoming program year.  These points will be added by staff once all of the scores 
for Lottery applications have been finalized.  

(13) Tax-Exempt Bond 50% Test. (5 points) A pre-application may receive points under this item 
based on the amount of the Development financed with Tax-Exempt Bond proceeds relative to 
the amount necessary to meet the 50% Test.  The 50% Test is calculated by dividing the Tax-
Exempt Bond proceeds by the aggregate basis of the Development and shall be based on such 
amounts as reflected in the pre-application once staff’s review is complete and all Administrative 
Deficiencies have been resolved.  Normal rounding shall apply. 

 (A) The pre-application reflects a 50% Test amount that is greater than or equal to 55.0% 
and less than 60% (5 points); or 

 (B) The pre-application reflects a 50% Test amount that is greater than or equal to 60% 
and less than or equal to 64% (3 points).  

§12.7. Full Application Process. 

(a) Application Submission. Once the inducement resolution has been approved by the Board, an 
Applicant who elects to proceed with submitting a full Application to the Department must 
submit the complete tax credit Application pursuant to §11.201 of this titlepart (relating to 
Procedural Requirements for Application Submission).  While a Certificate of Reservation is 
required under §11.201 of this titlepart (relating to Procedural Requirements for Application 
Submission) prior to submission of the complete tax credit Application, staff may allow the 
Application to be submitted prior to the issuance of a Certificate of Reservation depending on 
circumstances associated with the Development Site, structure of the transaction, volume cap 
environment, or other factors in the Department’s sole discretion. 

(b) Eligibility Criteria. The Department will evaluate the Application for eligibility and threshold at 
the time of full Application pursuant to Chapter 11 of this titlepart (relating to Housing Tax Credit 
Program Qualified Allocation Plan). If there are changes to the Application at any point prior to 
closing that have an adverse effect on the score and ranking order and that would have resulted 
in the pre-application being placed below another pre-application in the ranking, the Department 
will terminate the Application and withdraw the Certificate of Reservation from the Bond Review 
Board (with the exception of changes to deferred developer's fees and support or opposition 
points). The Development and the Applicant must satisfy the requirements set forth in Chapter 
11 of this titlepart in addition to Tex. Gov't Code, Chapter 1372, the applicable requirements of 
Tex. Gov't Code Chapter 2306, and the Code. The Applicant will also be required to select a Bond 
Trustee from the Department's approved list as published on its website.  

(c) Bond Documents. Once the Application has been submitted and the Applicant has deposited 
funds to pay initial costs, the Department's bond counsel shall draft Bond documents.  
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(d) Public Hearings. The Department will hold a public hearing to receive comments pertaining to 
the Development and the issuance of the Bonds. A representative of the Applicant or member of 
the Development Team must be present at the public hearing and will be responsible for 
conducting a brief presentation on the proposed Development and providing handouts at the 
hearing that should include at minimum, a description of the Development, maximum rents and 
income restrictions. If the proposed Development is Rehabilitation, the presentation should 
include the proposed scope of work that is planned for the Development. The handouts must be 
submitted to the Department for review at least two days prior to the public hearing. Publication 
of all notices required for the public hearing shall be at the sole expense of the Applicant, as well 
as any facility rental fees or required deposits.  

(e) Approval of the Bonds. Subject to the timely receipt and approval of commitments for 
financing, an acceptable evaluation for eligibility, financial feasibility, the satisfactory negotiation 
of Bond documents, and the completion of a public hearing, the Board, upon presentation by 
Department staff, will consider the approval of the final Bond resolution relating to the issuance, 
substantially final Bond documents and in the instance of privately placed Bonds, the pricing, 
terms and interest rate of the Bonds.  For Applications that include local funding, Department 
staff may choose to delay Board consideration of the Bond issuance until such time it has been 
confirmed that the amount or terms associated with such local funding will not change and 
remain consistent with what was represented in the Department’s underwriting analysis.  The 
process for appeals and grounds for appeals may be found under §1.7 of this title (relating to 
Appeals Process). To the extent applicable to each specific Bond issuance, the Department's 
conduit multifamily Bond transactions will be processed in accordance with 34 TAC Part 9, 
Chapter 181, Subchapter A (relating to Bond Review Board Rules) and Tex. Gov't Code, Chapter 
1372.  

(f) Local Permits. Prior to closing on the Bond financing, all necessary approvals, including 
building permits from local municipalities, counties, or other jurisdictions with authority over the 
Development Site must have been obtained or evidence that the permits are obtainable subject 
only to payment of certain fees. For Rehabilitation Developments, in instances where such 
permits will be not received prior to bond closing, the Department may, on a limited and case-by-
case basis allow for the closing to occur, subject to receipt of confirmation, acceptable to the 
Department, by the lender and/or equity investor that they are comfortable proceeding with 
closing.  

§12.8. Refunding Application Process. 

(a) Application Submission. Owners who wish to refund or modify tax-exempt bonds that were 
previously issued by the Department must submit to the Department a summary of the proposed 
refunding plan or modifications. To the extent such modifications constitute a re-issuance under 
state law the Applicant shall then be required to submit a refunding Application in the form 
prescribed by the Department pursuant to the Bond Refunding Application Procedures Manual.  

(b) Bond Documents. Once the Department has received the refunding Application and the 
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Applicant has deposited funds to pay initial costs, the Department's bond counsel will draft the 
necessary Bond documents.  

(c) Public Hearings. Depending on the proposed modifications to existing Bond covenants a 
public hearing may be required. Such hearing must take place prior to obtaining Board approval 
and must meet the requirements pursuant to §12.7(d) of this chapter (relating to Full Application 
Process) regarding the presence of a member of the Development Team and providing a 
summary of proposed Development changes.  

(d) Rule Applicability. Refunding Applications must meet the applicable requirements pursuant 
to Chapter 11 of this titlepart (relating to Housing Tax Credit Program Qualified Allocation Plan). 
At the time of the original award the Application would have been subject to eligibility and 
threshold requirements under the QAP in effect the year the Application was awarded. 
Therefore, it is anticipated the Refunding Application would not be subject to the site and 
development requirements and restrictions pursuant to §11.101 of this titlepart (relating to Site 
and Development Requirements and Restrictions). The circumstances surrounding a refunding 
Application are unique to each Development; therefore, upon evaluation of the refunding 
Application, the Department is authorized to utilize its discretion in the applicability of the 
Department's rules as it deems appropriate.  

§12.9. Occupancy Requirements. 

(a) Filing and Term of Regulatory Agreement. A Bond Regulatory and Land Use Restriction 
Agreement will be filed in the property records of the county in which the Development is 
located for each Development financed from the proceeds of Bonds issued by the Department. 
The Such Regulatory and Land Use Restriction Agreement shall include provisions relating to the 
Qualified Project Period, the State Restrictive Period, including any points claimed under §12.6(4) 
of this chapter for extending such term, along with points claimed for other provisions that will 
be required to be monitored throughout the State Restrictive Period, and shall also include 
provisions relating to Persons with Special Needs.  The minimum term of the Regulatory 
Agreement will be based on the criteria as described in paragraphs (1) - (3) of this subsection, as 
applicable:  

(1) The longer of 30 years, or such longer period as elected under §12.6(4) of this 
chapter (relating to Extended Affordability), from the date the Development Owner 
takes legal possession of the Development;  

(2) The end of the remaining term of the existing federal government assistance 
pursuant to Tex. Gov't Code, §2306.185; or  

(3) The period required by the Code.  

(b) Federal Set Aside Requirements.  

(1) Developments which are financed from the proceeds of Private Activity Bonds must be 
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restricted under one of the two minimum set-asides as described in subparagraphs (A) and (B) of 
this paragraph. Regardless of an election that may be made under Section 42 of the Code relating 
to income averaging, a Development will be required under the Bond Regulatory and Land Use 
Restriction Agreement to meet one of the two minimum set-asides described in subparagraphs 
(A) and (B) of this paragraph. Any proposed market rate Units shall be limited to 140% of the area 
median income and be considered restricted units under the Bond Regulatory and Land Use 
Restriction Agreement for purposes of using Bond proceeds to construct such Units. 

(A) At least 20% of the Units within the Development shall be occupied or held vacant and 
available for occupancy at all times by persons or families whose income does not exceed 50% of 
the area median income; or  

(B) At least 40% of the Units within the Development shall be occupied or held vacant and 
available for occupancy at all times by persons or families whose income does not exceed 60% of 
the area median income.  

(2) The Development Owner must, at the time of Application, indicate which of the two federal 
set-asides will apply to the Development and must also designate the selected priority for the 
Development in accordance with Tex. Gov't Code, §1372.0321. Units intended to satisfy set-aside 
requirements must be distributed equally throughout the Development, and must include a 
reasonably proportionate amount of each type of Unit available in the Development.  

(3) No tenant qualifying under either of the minimum federal set-asides shall be denied 
continued occupancy of a Unit in the Development because, after commencement of such 
occupancy, such tenant's income increases to exceed the qualifying limit. However, should a 
tenant's income, as of the most recent determination thereof, exceed 140% of the applicable 
federal set-aside income limit and such tenant constitutes a portion of the set-aside requirement 
of this section, then such tenant shall only continue to qualify for so long as no Unit of 
comparable or smaller size is rented to a tenant that does not qualify as a Low-Income Tenant.  

§12.10. Fees. 

(a) Pre-Application Fees. The Applicant is required to submit, at the time of pre-application, a 
pre-application fee of the following fees: $1,000, along with the fees noted on the Schedule of 
Fees posted on the Department’s website specific  (payable to TDHCA), $2,500 (payable to the 
Department's bond counsel) and $5,000 (payable to the Texas Bond Review Board (TBRB) 
pursuant to Tex. Gov't Code, §1372.006(a)). These fees cover the costs of pre-application review 
by the Department and, its bond counsel and filing fees associated with application submission 
for the Certificate of Reservation to the TBRB.  

(b) Application Fees. At the time of Application the Applicant is required to submit a tax credit 
application fee of $30 per Unit based on the total number of Units and a bond application fee of 
$20 per Unit based on the total number of Units, unless otherwise modified by a specific program 
NOFA. Such fees cover the costs associated with Application review and the Department's 
expenses in connection with providing financing for a Development. For Developments proposed 
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to be structured as a portfolio the bond application fees may be reduced on a case by case basis 
at the discretion of Department staff.  

(c) Closing Fees. The closing fee for Bonds, other than refunding Bonds, is equal to 50 basis points 
(0.005%) of the issued principal amount of the Bonds, unless otherwise modified by a program 
NOFA. The Applicant will also be required to pay at closing of the Bonds the first two years of the 
administration fee equal to 20 basis points (0.002%) of the issued principal amount of the Bonds, 
with the first year prorated based on the actual closing date, and a Bond compliance fee equal to 
$25/Unit (excludes market rate Units). Such compliance fee shall be applied to the third year 
following closing.  

(d) Application and Issuance Fees for Refunding Applications. For refunding an Application the 
application fee will be $10,000 unless the refunding is not required to have a public hearing, in 
which case the fee will be $5,000. The closing fee for refunding Bonds is equal to 25 basis points 
(0.0025%) of the issued principal amount of the refunding Bonds. If applicable, administration 
and compliance fees due at closing may be prorated based on the current billing period of such 
fees. If additional volume cap is being requested other fees may be required as further described 
in the Bond Refunding Applications Procedures Manual. Transactions previously issued that 
involved a financing structure that would constitute a re-issuance under state law, but do not fit 
under §12.8, will be required to pay a closing fee that shall not exceed 25 basis points (0.0025%) 
of the re-issued principal amount of the bonds which may be reduced in the sole determination 
of the Department as commensurate with the review by staff in obtaining Board approval at the 
time of conversion. 

(e) Administration Fee. The annual administration fee is equal to 10 basis points (0.001%) of the 
outstanding bond amount at the inception of each payment period and is paid as long as the 
Bonds are outstanding, unless otherwise modified by a specific program NOFA.  

(f) Bond Compliance Fee. The Bond compliance monitoring fee is equal to $25/Unit (excludes 
market rate Units), and is paid for the duration of the State Restrictive Period under the 
Regulatory Agreement, regardless of whether the Bonds have been paid off and are no longer 
outstanding. For Developments for which (1) the Department’s Bonds are no longer outstanding 
and (2) new bonds or notes have been issued and delivered, the bond compliance monitoring fee 
may be reduced on a case by case basis upon a written request to, and at the discretion, of 
Department staff.  
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, Discussion, and Possible Action regarding a workout for La Esperanza Del Rio (HOME 
#1002040) 

 
RECOMMENDED ACTION 

 
WHEREAS, La Esperanza Del Rio (the Development) received a 9% Housing Tax Credit 
(HTC) allocation in 2013 (HTC #13046), along with a $1,000,000 HOME loan to construct 
60 new multifamily units in Rio Grande City, Starr County; 
 
WHEREAS, CLDC RGC, LP (the Development Owner or Owner) has indicated to the 
Department that due to Hurricane Hanna, the COVID-19 pandemic, and other reasons, 
including stagnant incomes in Starr County and the Department funding of a nearby 
competitive project shortly after the Development was funded, the Development is not 
generating sufficient income to meet its obligations; 
 
WHEREAS, the Development Owner is attempting to restructure their first lien debt with 
Bonneville Multifamily (Bonneville), but the associated loan fees and other costs totaling 
to $161,700 cannot be afforded by the Owner; 
 
WHEREAS, the Owner is now requesting a workout arrangement: 1) to have the existing 
HOME loan payments suspended for a period of five years, 2) to have a requirement of 
loan payments after the five-year mark be made out of surplus cash flow, and 3) to receive 
a new Multifamily Direct Loan (MFDL) in the amount of $161,700, at 0% interest and also 
be payable from surplus cash starting five years after closing date, to cover the costs 
associated with the interest rate reduction for the first lien and replenish reserves; 
 
WHEREAS, in order to qualify for the described additional funding, the Owner will 
designate two additional units as rent and income restricted HOME Match units; and 
 
WHEREAS, the Department has evaluated the request and proposed an alternative work 
out solution; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that with the exception of the five-year deferral on loan payments the request 
is approved, and the Executive Director and his designees are each authorized, 
empowered, and directed to take all necessary action to effectuate the foregoing 
recommendation. 
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BACKGROUND 
 
La Esperanza Del Rio received a $1,000,000 HOME loan award, as well as $500,000 in annual 9% Housing 
Tax Credits, in 2013, to construct 60 units (50 of which are HTC) in Rio Grande City, Starr County.  The 
Development’s financing includes a $1,442,882 first lien USDA 538 permanent loan from Bonneville 
Multifamily, at an interest rate of 4.90% (plus a 0.50% USDA Guarantee Fee) with a 40-year term and 
amortization, resulting in annual payments of principal and interest of $82,347.  The $1.0M HOME loan 
is at 0% interest, has a 40-year term and amortization, and monthly payments of $2,083.33 ($25,000 
annually). 
 
In May 2021, the Owner approached the Department with a request for workout assistance. The original 
request was for a new loan from the Department to pay off the Bonneville first lien loan.  However, this 
option was determined infeasible, given funding limitations. Subsequently, the request from the Owner 
was revised to be for the deferral of payments on the Department’s existing HOME loan for a period of 
five years and for a new loan in the amount of $161,700, which would also have a five-year forbearance 
on payments. In addition, the request is for both Department loans to be structured to be payable out 
of surplus cash flow. According to the Owner contact, the $161,700 is needed to meet certain conditions 
for, and pay fees to, the first lien lender, Bonneville Multifamily.  If these conditions are met, the Owner 
will be able to reduce the interest rate on the first lien loan.  The Owner representative, Sara Reidy, 
indicated that the new loan in the amount of $161,700 would be used to pay a $68,700 yield 
maintenance to Bonneville, reimburse $30k to the Replacement Reserve, reimburse $48k to the 
Operating Reserve, pay counsel fees of $14k, and title fees of $1k. The Owner cannot afford all of these 
costs. 
 
Regarding the origins of the Development’s financial difficulties, Ms. Reidy cites several challenges, 
including the Department funding Gran Cielo Residences (HTC #15275) shortly after the Development 
was funded.  Gran Cielo Residences is an 80-unit multifamily tax credit development located less than 
one mile east of the Development, with more competitive amenities and with a more visible location.  
Also, Ms. Reidy reports Starr County has a 32.5% poverty rate, the highest percentage in Texas, and it 
has the second lowest median household income statewide, at $32,516.  For these reasons, the 
Development is not achieving rents at program limits. 
 
Ms. Reidy reports the financial challenges are leading to increased deferred maintenance.  Additionally, 
in 2020, the Development suffered $111,241 of structural damage from Hurricane Hanna.  The amount 
of damage was less than the property’s insurance deductible, which forced the Owner to negotiate with 
its lender and investor to release $30K from the Replacement Reserve and $48K from the Operating 
Reserve to pay for the needed repairs. The investor required the $48K in Operating Reserve funds to be 
paid in full by December 31, 2021, and would not allow Replacement Reserve draws in 2021, unless it is 
for a safety issue. As of March 2021, the Replacement Reserve balance is $46,052, and the account will 
have to be replenished to a minimum balance of $60,000 as required by the lender. However, there is 
no positive cash flow to accomplish this. 
 
In addition, the property taxes will affect the net income. As of 2020, the property tax expense totaled 
$30,106, but were it not for a partial exemption in place, the property tax expense would be $40,324, 
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according to Ms. Reidy. She reports the exemption extinguishes after $105,000 in total property tax 
exemption. As of May 11, 2021, $51,845 of the $105,000 in cumulative exemption has been granted, 
leaving a remaining balance of $53,155. The exemption is being granted in annual increments of 
approximately $10,000. 
 
To address the situation, the Owner has requested a loan from the Department for the additional funds 
needed to buy down the Bonneville first lien loan interest rate, from the current 4.90% to a lower interest 
rate to be determined at rate lock. The Owner is also requesting funding to replenish the Replacement 
and Operating Reserves accounts to qualify for the lower rate of the first lien debt. The additional loan 
from the Department would have an annual debt service payment of $4,042.50, subject to available 
surplus cash. This additional loan payment will be more than offset by a reduction to the interest rate of 
the first lien debt, which could result in debt service savings of at least $10K annually. 
 
The additional funding warrants, per rule, two additional MFDL units, for a total of 12 MFDL units.  The 
additional units would be at a 50% income level with Low HOME rents and 80% income level with the 
High HOME rents, and could be layered with other HTC units, although not the existing MFDL Units. 
Therefore, there is no impact to the Net Operating Income from the addition of these MFDL units. 
 
Staff recommends restructuring the existing HOME loan to be payable out of surplus cash annually as 
well as approval of the requested $161,700 new MFDL also to be payable out of surplus cash, but staff 
does not recommend granting the requested five-year forbearance, as in a surplus cash note no 
payments are due if there is insufficient cash flow. However, if the Development generates surplus cash, 
loan payments are made, and the repaid funds, which could be up to $145,213 over the five-year period, 
can be used to assist other properties.   This solution is in line with the guidelines the Department has 
adopted as required by 24 CFR §92.250(b).  
 
The additional loan will be funded using Tax Credit Assistance Program Repayment Funds (TCAP RF). The 
$161,700 TCAP RF loan will be structured as a subordinate third lien repayable out of surplus cash 
annually at an interest rate of 0% with a 40-year amortization and 35-year term to match the maturity 
year of the HOME loan, with a 15-year HOME Match Affordability period and a 35-year state affordability 
period (to run concurrently). 
 
 
 
 



# Beds # Units % Total REVENUE GROWTH:

Eff EXPENSE GROWTH:

1 16 26.7% HIGH COST ADJUSTMENT:

2 26 43.3% APPLICABLE FRACTION:

3 18 30.0% APP % - ACQUISITION:

4 APP % - CONSTRUCTION:

TOTAL 60 100.0% AVERAGE SF

Type
Gross 
Rent Type

Gross 
Rent

#
Units

#
Beds

#
Baths NRA

Gross
Rent

Tenant
Pd UA's

(Verified)

Max Net 
Program 

Rent

Delta to
Max 

Program
Rent per 

NRA
Net Rent per 

Unit

Total 
Monthly 

Rent
Total 

Monthly Rent
Rent per 

Unit
Rent per 

NRA

Delta to
Max 

Program
Rent Roll 

Rent
Rent per 

NRA
TC30% $350 30%/30% $331 1 1 1 720 $331 $52 $279 ($7) $0.38 $272 $272 $272 $272 $0.38 ($7) $272 0.38
TC50% $583 LH/50% $553 2 1 1 720 $553 $52 $501 ($13) $0.68 $488 $976 $1,002 $501 $1.39 $0 $508 0.71
TC60% $700 HH/60% $563 1 1 1 720 $563 $52 $511 ($27) $0.67 $484 $484 $511 $511 $0.71 $0 $587 0.81
TC50% $583 0% 2 1 1 720 $583 $52 $531 ($40) $0.68 $491 $982 $1,017 $508 $1.41 ($23) $508 0.71
TC60% $700 0% 8 1 1 720 $700 $52 $648 ($52) $0.83 $596 $4,768 $4,692 $587 $6.52 ($61) $587 0.81

MR 0% 2 1 1 720 $0 $52 NA $0.86 $620 $1,240 $1,240 $620 $1.72 NA $620 0.86
TC30% $420 30%/30% $397 1 2 2 990 $397 $69 $328 ($7) $0.32 $321 $321 $319 $319 $0.32 ($10) $319 0.32
TC30% $420 0% 1 2 2 990 $420 $69 $351 ($35) $0.32 $316 $316 $319 $319 $0.32 ($33) $319 0.32
TC50% $701 LH/50% $663 1 2 2 990 $663 $69 $594 ($8) $0.59 $586 $586 $583 $583 $0.59 ($12) $583 0.59
TC50% $701 0% 2 2 2 990 $701 $69 $632 ($53) $0.58 $579 $1,158 $1,165 $583 $1.18 ($50) $583 0.59
TC60% $841 HH/60% $714 1 2 2 990 $714 $69 $645 ($11) $0.64 $634 $634 $645 $645 $0.65 $0 $714 0.72
TC60% $841 0% 17 2 2 990 $841 $69 $772 ($91) $0.69 $681 $11,577 $12,142 $714 $12.26 ($58) $714 0.72

MR 0% 3 2 2 990 $0 $69 NA $0.72 $713 $2,139 $2,139 $713 $2.16 NA $713 0.72
TC30% $486 30%/30% $459 1 3 2 1,240 $459 $85 $374 ($8) $0.30 $366 $366 $366 $366 $0.30 ($8) $366 0.30
TC50% $810 LH/50% $766 1 3 2 1,240 $766 $85 $681 ($10) $0.54 $671 $671 $672 $672 $0.54 ($10) $672 0.54
TC50% $810 0% 2 3 2 1,240 $810 $85 $725 $0 $0.58 $725 $1,450 $1,343 $672 $1.08 ($54) $672 0.54
TC60% $972 HH/60% $892 1 3 2 1,240 $892 $85 $807 ($14) $0.64 $793 $793 $807 $807 $0.65 $0 $813 0.66
TC60% $972 0% 8 3 2 1,240 $972 $85 $887 ($57) $0.67 $830 $6,640 $6,501 $813 $5.24 ($74) $813 0.66

MR 0% 5 3 2 1,240 $0 $85 NA $0.66 $823 $4,115 $4,115 $823 $3.32 NA $823 0.66
TOTALS / AVERAGES: 60 59,580 ($46) $0.66 $658 $39,488 $39,848 $664 $5.69 ($40) $667 $0.67

ANNUAL POTENTIAL GROSS RENT: $473,856 $478,173

Carryover Date: 1/18/2013 - 12/17/2013

Applicable Programs

TDHCA
PRO FORMA RENTS

9.00%

APPLICANT'S
PRO FORMA RENTS MARKET RENTHTC

HOME
(Rent/Inc) Unit Mix APPLICABLE PROGRAM RENT

N/AIREM REGION:  

993

9% Housing Tax Credits

HOME

UNIT MIX/RENT SCHEDULE
La Esperanza Del Rio, Rio Grande City, # 13046

UNIT MIX / MONTHLY RENT SCHEDULE

PRO FORMA ASSUMPTIONS
2.00%

3.00%

130%

82.19%

CITY:  

COUNTY:  

PROGRAM REGION:  

PIS Date:

UNIT DISTRIBUTIONLOCATION DATA
Not Listed

Starr

11

On or After 4/21/2015



TDHCA % DIFF Owner 2020 Audit 2019 Audit 2018 Audit
POTENTIAL GROSS RENT $478,173 -1% $473,856 $426,794 $397,943 $386,059
Secondary Income Per Unit/Month $9.50 $6,840 -27% $4,980 $6.92 Per Unit Per Month $6,636 $6,621 $13,932
Other Income: #DIV/0! $0 $0.00 Per Unit Per Month $311 $432 $185
Other Income: #DIV/0! $0 $0.00 Per Unit Per Month

POTENTIAL GROSS INCOME $485,013 -1% $478,836 $433,741 $404,996 $400,176
Vacancy & Collection Loss % of PGI -8.5% ($41,226) -3% (39,887)          -8.3% % of PGI

EO/Non-Rental Units/Concessions $0 #DIV/0! -                     
EFFECTIVE GROSS INCOME $443,787 -1.09% $438,949 $433,741 $404,996 $400,176

EXPENSES % of EGI Per Unit Per SF Per SF Per Unit % of EGI
General & Administrative 5.51% $407 $0.41 $24,440 44% $35,190 $0.59 $587 8.02% $66,158 $68,100 $66,815
Management 5.00% $370 $0.37 $22,189 -1% $21,944 $0.37 $366 5.00% $26,182 $25,181 $24,553
Payroll & Payroll Tax 17.71% $1,310 $1.32 $78,605 0% $78,605 $1.32 $1,310 17.91%

Repairs & Maintenance 11.38% $841 $0.85 $50,488 6% $53,499 $0.90 $892 12.19% $174,640 $48,284 $52,692
Electric/Gas 1.67% $124 $0.12 $7,421 0% $7,420 $0.12 $124 1.69% $48,526 $43,164 $45,699
Water, Sewer, & Trash 11.04% $817 $0.82 $49,002 1% $49,720 $0.83 $829 11.33%

Property Insurance 7.08% $524 $0.53 $31,438 -4% $30,148 $0.51 $502 6.87% $34,284 $30,624 $29,406
Property Tax 2.41 6.78% $502 $0.51 $30,106 0% $30,106 $0.51 $502 6.86% $34,907 $34,384 $36,172
Reserve for Replacements 4.06% $300 $0.30 $18,000 0% $18,000 $0.30 $300 4.10% $18,000 $18,000 $18,000
Cable TV 0.00% $0 $0.00 $0 #DIV/0! $0 $0.00 $0 0.00%

Supportive service contract fees 0.68% $50 $0.05 $3,000 0% $3,000 $0.05 $50 0.68%

TDHCA Compliance fees 0.45% $33 $0.03 $2,000 0% $2,000 $0.03 $33 0.46%

USDA Guarantee Fee 1.56% $115 $0.12 $6,904 0% $6,904 $0.12 $115 1.57%

Other 0.14% $10 $0.01 $600 0% $600 $0.01 $10 0.14%

TOTAL EXPENSES 73.05% $5,403 $5.44 $324,194 4% $337,136 $5.66 $5,619 76.81% $402,697 $267,737 $273,337
NET OPERATING INCOME 26.95% $1,993 $2.01 $119,593 -15% $101,813 $1.71 $1,697 23.19% $31,044 $137,259 $126,839

92.8% 66.1% 68.3%
DEBT 
First Lien: Bonneville Mortgage - USDA 538 $82,347 0% $82,347 $83,554 $83,498 $83,505
Other: TDHCA $25,000 0% $25,000 $25,000 $25,000 $25,000
Other: $0 #DIV/0! $0
TOTAL DEBT SERVICE $107,347 0% $107,347 $108,554 $108,498 $108,505
NET CASH FLOW $12,246 -145% ($5,534) ($77,510) $28,761 $18,334
AGGREGATE DEBT COVERAGE RATIO 1.11 0.95 0.29 1.27 1.17
RECOMMENDED DEBT COVERAGE RATIO

YEAR 1 YEAR 2 YEAR 3 YEAR 4 YEAR 10 YEAR 20 YEAR 25 YEAR 30 YEAR 35 YEAR 40

$443,787 $453,504 $462,574 $471,826 $531,352 $647,716 $715,130 $789,562 $871,740 $962,471

324,194 333,740 343,526 353,600 420,615 561,953 649,670 751,172 868,635 1,004,581

$119,593 $119,764 $119,049 $118,226 $110,737 $85,763 $65,460 $38,390 $3,105 ($42,109)

107,347 107,347 107,347 107,347 107,347 107,347 107,347 107,347 107,347 107,347

$12,246 $12,417 $11,702 $10,879 $3,390 ($21,584) ($41,887) ($68,957) ($104,242) ($149,456)

$12,246 $24,664 $36,365 $47,244 $88,559 $53 ($166,326) ($453,993) ($901,027) ($1,553,528)

$374,155 $361,738 $350,036 $339,157 $297,842 $296,177 $296,177 $296,177 $296,177 $296,177

1.11 1.12 1.11 1.10 1.03 0.80 0.61 0.36 0.03 -0.39

73.05% 73.59% 74.26% 74.94% 79.16% 86.76% 90.85% 95.14% 99.64% 104.38%

LONG TERM OPERATING PRO FORMA

EFFECTIVE GROSS INCOME

$329,214

1.09

75.63%

$363,972

$117,290

107,347

$9,943

$57,187

LESS: TOTAL EXPENSES

$76,469

$296,177

0.94

82.87%

YEAR 15

$586,656

$486,142

$100,514

107,347

($6,833)

YEAR 5

$481,262

DEFERRED DEVELOPER FEE BALANCE

DCR ON UNDERWRITTEN DEBT (Must-Pay)

EXPENSE/EGI RATIO

NET OPERATING INCOME

LESS: DEBT SERVICE

NET CASH FLOW

CUMULATIVE NET CASH FLOW

PRO FORMA ANALYSIS



                          Casa Linda Affordable Housing, LLC 

2010 Kessler Parkway, Dallas, TX 75208 
Phone: 214-941-0089; Fax: 800-786-0910; Email: sreidy@cldctx.com 

 
 

 

July 8, 2021 
 
Mr. Rosalio Banuelos 
Director of Asset Management 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, TX 78711 
 
RE:  La Esperanza Del Rio TDHCA #13046 – Request for deferral of cash flow payments for 5-year 
period for existing TDHCA HOME Loan and Requested additional funding 
 
Dear Mr. Banuelos,  
 
Over the past couple of months we have provided you with detailed information related to the financial 
distress La Esperanza Del Rio has experienced since being placed in service in 2015 and magnified in 
2020 due to Covid-19 and Hurricane Hanna. Per your email dated June 30th, below are the reasons for 
the deferral request of loan payments for our existing HOME loan and proposed additional loan for five 
years.   
 

 USDA requires a replacement reserve balance of $1,000/unit before any capital improvement 
draws can be made.  The property is 5 years old and has quite a bit of deferred maintenance as 
previously detailed in our June letter.  The additional cash flow will be an important financial 
resource to offset expenses related to the deferred maintenance/capital improvements. 
 

 In addition, the deferral will allow the property to increase the monthly operating account 
balance to provide necessary funds if/when there is another emergency. 
 

We estimate the cash flow for the 5-year deferral period to be approximately $150,000.  Please note the 
damage from Hurricane Hanna alone was $111,240.   
 
If the deferral of payment is approved by the TDHCA Board, Casa Linda Affordable Housing will agree not 
to receive cash flow from the property during the 5-year deferral period.   

 
Thank you for your kind attention to this important request.  Please let me know if you require any 
additional information or have any questions. 
 
Sincerely, 

Sara Reidy 
Sara Reidy 
Managing Member 
Casa Linda Affordable Housing, LLC 
 
Cc:  Linda S. Brown, Manager, Casa Linda Affordable Housing, LLC 
 



                          Casa Linda Affordable Housing, LLC 

 
2010 KESSLER PARKWAY, DALLAS 75208 

214-941-0089 
SREIDY@CLDCTX.COM 

 

June 29, 2021 
 
Mr. Rosalio Banuelos 
Director of Asset Management 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, TX 78711 
 
RE:  La Esperanza Del Rio TDHCA #13046 – Follow up to request made on 05-11-2021 for a change to 
the existing TDHCA HOME Loan Payment Structure and Consideration for Possible Permanent 
Mortgage Replacement through a TDHCA Multifamily Direct Loan 
 
Dear Mr. Banuelos, 
 
On behalf of CLDC RGC, L.P., (” Development Owner”) thank you for taking time on 06-16-2021 to 
discuss our request to modify the current TDHCA HOME Loan Payment and possible permanent 
mortgage replacement for La Esperanza Del Rio emailed to you on 05-11-2021.  Following our call, I 
reviewed the Annual Owner’s Compliance Report provided and made several adjustments based on our 
conversation – see “Exhibit A”.  I have also provided support for the adjusted line items.  Per the 
adjusted report La Esperanza Del Rio is currently operating at a loss of $6,059 per year with a DCR of .94.   
 
Below is a summary of our conversation and the suggested modification to current loan terms, addition 
of HOME/TCAP RF unit(s) and an additional TDHCA soft MFDL loan.   We believe the following 
modifications to the La Esperanza Del Rio financial structure, if approved by the TDHCA Governing 
Board, will provide the needed financial plan that will bring La Esperanza Del Rio out of financial distress. 
 

 TDHCA to take existing HOME loan below the line (payable from cash flow) and defer payments 
for 5 years after closing of 2nd TDHCA loan. 

 TDHCA to provide soft loan for approximately $160K at 0% interest to assist with Yield 
Maintenance Expense, to modify current interest rate for existing USDA 538 loan, and 
reimbursement to Replacement/Operating Reserve due to Hurricane Hanna damage/ 
repair.  Loan to be payable from Cash Flow starting 5 years after closing date.   

 Owner to provide the number of HOME or TCAP RF unit(s) required for the funding – one 
additional HH 2-bedroom unit. 

 
Please let me know if you have any questions or need additional information.  I look forward to our 
continued efforts regarding this very important and much needed assistance for La Esperanza Del Rio. 
 
Thank you Rosalio. 
 
Sincerely, 

Sara Reidy 
Sara Reidy 
Managing Member 
Casa Linda Affordable Housing, LLC 
 
Cc: Linda S. Brown, Manager, Casa Linda Affordable Housing, LLC 



La Esperanza Del Rio

Financial Summary Annual Report
 Annual 

Compliance 
Report 

Adjusted Notations

Potential Annual Gross Income 468,120$               468,120$             
Vacancy and Collection Loss (41,326)$                (41,326)$              
Secondary Income 6,947$                   6,947$                 
Effective Gross Annual Rent 433,741$               433,741$             

General and Administrative 23,332$                 34,082$               Correct Accounting Fees to Contract
Management Fee 21,681$                 21,681$               
Payroll 51,737$                 78,605$               Correct Payroll to Actual 
Repairs and Maintenance 31,302$                 39,000$               Adjust to $650/Unit
Utilities 56,423$                 58,347$               Adjust Trash to Actual City Expense
Property Insurance/Tax 56,926$                 60,182$               Adjust Insurance to Actual
Reserve for Replacement 18,000$                 18,000$               
Support Service Fee 750$                       3,000$                 Adjust to Contract
TDHCA Compliance Fees 1,000$                   2,000$                 Adjust to $40/HTC Unit
USDA Guarantee Fee -$                        8,606$                 Adjusted to Actual per audit
Other Expense 708$                       3,000$                 Adjust to Invoice - PE Pennington
Annual Physical Inspection -$                        750$                    Adjust to Actual - Mayfair
Investor Service Fee -$                        5,200$                 Adjust to Actual - Not paid from Cash Flow
Total Expense 261,859$               332,453$             
Net Operating Income 171,882$               101,288$             

First Lien Mortgage 82,347$                 82,347$               
Second Lien Mortgage 25,000$                 25,000$               
Debt Service 107,347$               107,347$             
DCR 1.60                        0.94                      
Net Cash Flow 64,535$                 (6,059)$                
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May 11, 2021 
 
Mr. Rosalio Banuelos 
Director of Asset Management 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin, TX 78711 
 
RE:  La Esperanza Del Rio TDHCA #13046 – Request for a change to the existing TDHCA HOME Loan 
Payment Structure and Consideration for Possible Permanent Mortgage Replacement through a 
TDHCA Multifamily Direct Loan 
 
Dear Mr. Banuelos, 
 
On behalf of CLDC RGC, L.P., the (” Development Owner”), please accept this letter as our request for 
the Department’s consideration to provide a workout of the debt instruments of La Esperanza Del Rio, 
TDHCA #13046 (“La Esperanza”).  Current Debt Instruments since 2015 are: (1) a TDHCA HOME $1M 
loan at 0% for 40 years; and (2) a federally insured USDA 538 loan of $1,442,882 with a fixed rate of 
4.90% for 40 years.  This request is due to the project’s current fragile economic condition from the 
initial lease-up stage and two unforeseen natural disasters in 2020, (Covid-19 and Hurricane Hanna).  
This has created an economically distressed property in need of TDHCA intervention.  A TDHCA workout 
will allow La Esperanza to be financially feasible while preserving affordable housing in Rio Grande City, 
Starr County, Texas the poorest county in the State of Texas (See Exhibit “A” - TEXAS) and the 42nd 
poorest county in the USA, according to the US Census SAIPE report released in December 2020 (See 
Exhibit “A”-USA). 
 
Our request herein describes in detail the economic conditions of La Esperanza since it was placed in 
service such as stagnant area median income levels, inability to achieve max rents, the inability for the 
local housing authority to provide max subsidy for the residents with vouchers, the deferral of 
maintenance due to lack of cash flow, and the challenge of hiring a maintenance manager and finding 
vendors to travel to Rio Grande City increasing the cost of these services.  This summary will also 
describe the effects of the two natural disasters which occurred virtually simultaneously, Hurricane 
Hanna and the Covid-19 pandemic. 
 
Background: 
La Esperanza Del Rio TDHCA #13046 (“La Esperanza”) located in Rural Region 11 at 315 Butterfly Garden 
Drive, Rio Grande City, Starr County, Texas 78582 is a 60-unit multifamily two-story garden style 
apartment community developed on a 7-acre site just two miles north of the Texas/Mexico border.  In 
December 2013 TDHCA awarded La Esperanza $500,000 9% housing tax credits and a $1M TDHCA 
HOME loan at a 0% interest rate for 40 years. The TDHCA HOME loan was structured as a hard debt. La 
Esperanza closed its construction/perm financing on November 1, 2014 with Bonneville Mortgage, DUS 
lender for a USDA 538 loan. Construction was completed December 2015, permanent loan conversion 
occurred 02-25-2016 and 8609’s received on June 27, 2016. 
 
Meanwhile in 2015 TDHCA awarded Gran Cielo Residences, TDHCA #15275, which is an 80-unit 
multifamily tax credit development located less than 1 mile east from La Esperanza. Gran Cielo has more 
competitive common amenities such as a swimming pool, gated entry, and fitness room.  Furthermore, 
Gran Cielo’s more visible location off Eisenhower Road, a main roadway by Veteran’s Middle School, 
gives Gran Cielo an additional competitive advantage over La Esperanza. 
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Population Growth, Poverty Rates and Median HH Income Not Meeting Projected Underwriting 
Assumptions at Application          
Rio Grande City, Starr County located just north of the Rio Grande River in deep South Texas has not 
experienced the population growth rate nor the increase in median household income as expected in La 
Esperanza’s market study and TDHCA underwriting criteria at application. Economic conditions in Rio  
Grande City, a rural ranching and agriculturally based economy has virtually remained the same since 
2013.  The US Census in their “2019 Poverty and Median Household Income Estimates from the US 
Census Bureau, Small Area Income and Poverty Estimates (SAIPE) Program” released in December 2020 
reports Starr County with 32.5% poverty of population as the highest poverty percentage in Texas and 
the second lowest median household income statewide at $32,516. (See Exhibit “B”)   
 
Between 2014 to 2016, the census tract both tax credit properties share, experienced a decline in area 
median incomes and an increase in poverty levels. (See TDHCA Site Demographics Median HH Income & 
Poverty Rates Table Below).  The TDHCA Table below is from table B19013 and the poverty data is from 
S1701 of the 2014-2018 5-year American Community Survey (ACS).  This data shows the virtually 
unchanged Median HH Income, Poverty Rates and Population since Application from 2013 to 2020. 
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Source: TDHCA Site Demographics Reports 

 
 
In addition, the South Texas region did not experience the rate of population growth as that of the State 
according to the Texas Comptroller’s South Texas 2020 Regional Report. Specifically, the report confirms 
that “from 2010 to 2019, the region’s population growth was slower than that of the state. Starr 
County’s population only increased 6% in the period versus the State’s growth population percentage of 
15.3% (See Exhibit “C”). 
 
These economic disparities in part have caused the Starr County Housing Authority (“SCHA”) payment 
standards to be far less than maximum 60% rents. In order to provide for as many individuals and 
families as possible throughout the County with a limited number of vouchers, the SCHA does not pay 
the maximum rent subsidy thereby reducing rental income to a below market level (See Exhibit “D”). 
Since 2016, the SCHA has subsidized an average of eight units in La Esperanza for families with housing 
choice vouchers. 
 
Challenges to Property Maintenance and Meeting USDA financial requirements due to limited and 
decreasing cash flow 
In years 2016 to 2018 collections at La Esperanza were very challenging and many residents were unable 
to pay rent.  Late fees started to accumulate to a point that it was virtually impossible for residents to 
clear accounts receivables.  Many of the late fees and rent were written off as uncollectible. To date 
collections are much better but vacancy remains at an average of 8.33% and loss to lease is 7.5% of 
Gross Potential Rent.  It is not realistic to assume the property will achieve max rents at any time in the 
near future. 
 
In years 2015 through 2017 La Esperanza shared maintenance staff with another property 40 minutes 
away.  This proved to be difficult as the communities began to age and required more preventative 
upkeep.  The full-time maintenance staff position stayed open on and off for 1 ½ years due to lack of 
expertise, criminal background and other properties offering higher wages.  In 2019 a part-time 
maintenance staff person was hired but sadly in August 2020, shortly after Hurricane Hanna hit Rio 
Grande City, he voluntarily resigned from his position due to health issues.  On November 9, 2020, a full-
time maintenance person was hired.  
 
USDA requires a balance of $1,000/unit in replacement reserve three years post conversion.  The 
property must always maintain a balance of $1,000/unit, or $60,000.  Because of the USDA replacement 
reserve requirements, lack of cash flow and the challenge to hire a full-time maintenance person, many 
repair items to the property have been deferred. We are working diligently to make these repairs as 
possible.  To assist in paying for the roof replacement and other repairs after damage caused by 
Hurricane Hanna, USDA made an exception and allowed us to draw $30,000 from replacement reserve.   
As of 03-31-2021 replacement reserve balance is $46,052.  It will take an additional 10 months to bring 
the replacement reserve balance back to $60,000. 

CT 48427950104 2013 2014
2015         

Placed in 
Service

2016 2017 2018 2019 2020
8 Year        

Average

Median HH Income 44,559$     50,121$     38,830$     36,696$     43,043$     38,750$     40,614$     44,911$     42,191$            
Poverty Rate 17% 23% 21% 29% 34% 25% 19% 22% 24%
County Population 60,968        60,525        60,882        61,351        62,040        62,648        63,008        63,420        61,855              
City Population 13,834        13,784        13,826        13,905        14,033        14,154        14,242        14,310        14,011              

2,452           476

4.02% 3.44%

County

Change in Population 2013-
2020

Change in Population 2013-
2020

Percentage Change 2013-
2020

Percentage Change 2013-
2020

City
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Starr County is a Texas Economically Distressed County 
Starr County is an economically distressed county.  Starr County has a household income that is less than 
75% of the State’s median household income, below average per capita taxable property value and 
above average unemployment.  Per the Bureau of Labor Statistics, the 03-2021 unemployment rate in 
Starr County was 18.4% which represents the highest unemployment rate in a county in the State of 
Texas.   
 
La Esperanza’s Financial Condition Further Weakens Because of Two 2020 Federal and State 
Designated Disasters- Hurricane Hanna and Covid 19 Public Health Pandemic 
On July 25, 2020, Hurricane Hanna made landfall approximately 90 miles south of Corpus Christi.  
Hurricane Hanna moved southwesterly and because if its path Starr County experienced tropical cyclone 
force winds (See Exhibit “E”).  As a result, La Esperanza suffered $111,240.95 of structural damage 
including roof replacement, interior repairs and temporary tarps. 
 
The amount of damage was less than the property’s insurance deductible which forced La Esperanza to 
negotiate with its lender and investor to release $30K from Replacement Reserves and fund $48K from 
the Operating Reserve to pay for the needed repairs.  The investor required the $48K in Operating 
Reserve funds to be paid in full by 12-31-2021 and would not allow replacement reserve draws in 2021 
unless it is a safety/security issue (See Exhibit “F”). 
 
On July 26, 2020 President Trump declared Texas counties a federal disaster resulting from Hurricane 
Hanna which included Starr County (See Exhibit “G”).  We have been contacting the Texas General Land 
Office since the declaration for any federal funds that could provide financial reimbursement for  
hurricane related expenses.  As of April 6, 2021, the Texas General Land Office has not received any 
federal funding assistance and have no idea when or if any funds will be received.  
 
In addition, Governor Abbott on July 25, 2020 declared Hurricane Hanna a disaster for 32 counties 
including Starr County.  On September 22, 2020, the Governor recognized the state of disaster continues 
to exist in those same counties and thereby authorized all available resources to protect life or property 
threatened by the disaster (See Exhibit “H”).  
 
Covid-19 Pandemic Adversely Affects Starr County and Federal National Emergency & State Disaster 
Declaration 
Proclamation 9994 of March 13, 2020 beginning March 1, 2020 proclaiming the COVID-19 pandemic by 
the United States President a national emergency was extended on February 24, 2021 in effect beyond 
March 1, 2021 (See Exhibit “I”). Governor Abbott also declared a State Disaster Declaration in March 
2020 and on April 5, 2021 extended the statewide declaration once again (See Exhibit “J”). The Covid-19 
pandemic, like in so many other communities throughout the state, has added an additional level of 
economic distress to Starr County, Rio Grande City and La Esperanza. The County experienced one of the 
highest infection rates and death rates in the State and the United States. Starr County to date has 
experienced 295 deaths with total infections of 9,391; this equates to a County fatality rate of 3.14 
according to Johns Hopkins University (See Exhibit “K”). 
 
The infection rate in Rio Grande City, Starr County exceeded higher metropolitan statistical areas 
because in this rural area of South Texas, the population has high poverty levels, and is 95% Hispanic, 
which is a demographic disproportionately affected by the virus due to poor health and a lack of health 
insurance.  
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Current Property Tax Valuation 
The Starr County Central Appraisal District maintained the same valuation from 2017 to 2020.  Per our 
property tax consultants, PE Pennington, the valuation for La Esperanza should be approximately 
$1.275M, based on income method which is statutorily required for affordable properties.  For the 
calendar year 2021, the Appraisal District increased the valuation from $1.334M to $3.999M 
($66,663/unit).  CLAH had to hire a Property Tax Consultant which creates an additional burden to the 
property and could potentially result in a lawsuit.  Since drafting this letter, CLAH along with Erik Nelson 
with PE Pennington were able to negotiate a value of $1,203,900.   
 
Starr County Tax Abatement Expires at the earlier of either $105,000 benefit is reached or 10 years 
Starr County awarded a tax abatement of County tax to La Esperanza in an amount up to $105K.  
Through tax year 2020, La Esperanza has received a total of $51,845 in tax abatement.  In its current 
state, the burn-off of this tax abatement creates an additional impending financial burden for the 
property, which is already in a distressed state.  The tax abatement worksheet can be found in Exhibit 
“L”. 
 
Developer Fee 
To date the deferred developer fee balance is $466,743.  Casa Linda Development Corporation (CLDC) 
received $90,681 in developer fee and the property has earned -0- cash flow since initial lease up.  This 
leaves CLDC unable to put funds back into the property.  Prior to closing, Regions Bank required a 
guarantor on the transaction.  Brownstone Affordable Housing, Ltd. served as guarantor through 8609 
and received $300,000 of developer fee.   
 

 
 
Refinancing Options Will Result in Financial Viability for La Esperanza 
Only through TDHCA’s financial assistance will La Esperanza remain a financially feasible affordable 
housing option for the many low-income families in Starr County.  The current economic condition of 
the property was unforeseen because of the two federally declared disasters, the near zero population 
and income growth since application and the award of a second tax credit property before La Esperanza 
was completed and stabilized, which has created this unfortunate outcome. Yet, our analysis indicates 
by TDHCA’s intervention, La Esperanza can be preserved as a financially feasible affordable housing 
option serving Starr County. We propose three alternative financing options which are included in 
Exhibit “L”. 
 
 
 
 
 
 
 
 
 
 
 

857,424.00$ 
300,000.00$ 

Developer Fee Paid to Casa Linda Development Corporation 90,681.00$   
Deferred fee as of 12-31-2020 466,743.00$ 

Developer Fee - CLDC RGC, LP - La Esperanza Del Rio
Developer Fee per Tab 10C - Cost Certification
Developer Fee Paid to Brownstone Affordable Housing, Ltd
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Below is a snapshot of the current financial position of La Esperanza as of 12-31-2020 and a summary of 
the three alternative financing options: 

Monthly Annual
39,481$      473,772$    

415$          4,983$       
(3,323)$      (39,880)$    
36,573$      438,875$    

Monthly Annual
2,037$       24,439$      

896$          10,750$      
1,829$       21,944$      
6,550$       78,605$      
3,250$       39,000$      
1,675$       20,099$      
4,762$       57,142$      
2,512$       30,148$      
2,509$       30,106$      

575$          6,904$       
1,500$       18,000$      

28,095$      337,136$    

8,478$       101,738$    

6,862$       82,347$      
2,083$       25,000$      
(467)$         (5,609)$      

Gross Potential Rent
Other Income - (Cable- Late Fees- App Fees) 12 Month Rolling

Income

Expense

LA ESPERANZA DEL RIO as of 12-31-2020

Replacement Reserve
Total Expense

Administrative Marketing - 12 month trailing
Accounting - Contract
Management Fee - 5% Total Income
Payroll Expense - Mayfair Management

Utilities - 12 month trailing
Insurance with Fidelity Bond and Insurance Admn Fee

Vacancy - 8.33% based on Average for 2020
Total Income

USDA 538 - Bonneville
TDHCA HOME Funds
Net Income(Loss)

Repairs and Maintenance (increased to $650/unit - deferred maintenance)
Contracts (Social Service, Landscaping, Compliance Monitoring, Pest Control)

Net Income before Debt Service

Debt Service

Real Estate Tax - Includes Tax Abatement
Guarantee Fee - USDA 538 ($1,380,739*.50%)

DCR
Gross Annual Income 438,875$  
Total Annual Expense 337,136$  
Net Operating Income 101,738$  
Bonneville - USDA 538 82,347$  
TDHCA MFDL BTL -$  
Net Cash Flow 19,391$  1.21%
Net Cash Flow Year 15 (8,973)$  0.86%

DCR
Gross Annual Income 434,239$  
Total Annual Expense 340,218$  
Net Operating Income 94,021$  
TDHCA MFDL - $1,537,635 at 1.5% 56,497$  
Current TDHCA HOME (due at maturity) -$  
Net Cash Flow 37,524$  1.664%
Net Cash Flow Year 15 6,054$  1.110%

DCR
Gross Annual Income 435,188$  
Total Annual Expense 340,265$  
Net Operating Income 94,923$  
TDHCA MFDL - $1,537,635 at 1.5% 56,497$  
Current TDHCA HOME (due at maturity) -$  
Net Cash Flow 38,426$  1.680%
Net Cash Flow Year 15 7,244$  1.130%

No Tax Abatement

Replace 8 - 60% HTC Units with 8 High HOME Units - Payoff USDA 538 and 
replace with TDHCA MFDL - Current TDHCA HOME Loan Due at Maturity

Option 3 - Revised Unit Mix/Debt Structure

Option 1 - TDHCA HOME Loan Soft Pay

Option 2 - Revised Unit Mix and Debt Structure

No Tax Abatement

Replace 8 - 60% HTC Units with 8 - 50% HTC Units - Payoff USDA 538 and 
replace with TDHCA MFDL - Current TDHCA HOME Loan Due at Maturity

With Current Tax Abatement
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La Esperanza, as a property asset financed in part with TDHCA HOME funds and federal housing tax 
credits, is in a distressed position that requires us to inform TDHCA and respectfully request the 
Department to take a proactive approach in assisting us with a financial restructuring that will preserve 
this multifamily affordable housing asset for low-income working families and individuals who rely on 
this property for their housing.  
 
While we have provided several financial alternatives for your consideration to preserve the affordable 
housing, we are open to any and all recommendations and look forward to having these discussions 
with TDHCA Staff as soon as possible.  Since La Esperanza has an existing MFDL, this property can 
potentially access funds reserved for workouts that are at risk of losing their affordability. Also, as 
provided in 10 TAC 11.302(h) Work Out Development and “also described in §11.302(h), should a 
subsequent underwriting be considered infeasible based on the guidelines of this section… but may be 
characterized as “the best available option” or “acceptable available option” depending on the 
circumstances and subject to the discretion of the Underwriter as long as the option analyzed and 
recommended is more likely to achieve a better financial outcome for the property and the Department 
than the status quo.”  We believe there is an option that meets this guidance for a work-out for La 
Esperanza. 
 
Thank you for your kind attention to this important request. 
 
Sincerely, 

Sara Reidy 
Sara Reidy 
Managing Member 
Casa Linda Affordable Housing, LLC 
 
C:  Marni Holloway, Director-Multifamily Finance, TDHCA 
 Linda S. Brown, Manager, Casa Linda Affordable Housing, LLC 
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action regarding an increase to the Housing Tax Credit amount for 
Springs Apartments (HTC #18614) 
 
 

RECOMMENDED ACTION 
 

WHEREAS, Springs Apartments FKA 3 Springs (the Development) received a 4% Housing 
Tax Credit (HTC) and Bond award in 2018 to construct 221 affordable units in Balch 
Springs, Dallas County; 
 
WHEREAS, construction of the Development has been completed, and LDG Springs 
Apartments, LP (the Development Owner or Owner) requests, at Cost Certification, to 
increase the annual HTC amount to $1,469,419, an increase of $154,712 or 11.77% from 
the amount reflected in the Determination Notice of $1,314,707;  
 
WHEREAS, §42(m)(2) of the Internal Revenue Code allows an increase of tax credits for a 
bond financed project when the increase is determined necessary as demonstrated 
through the submission of the cost certification package; 
 
WHEREAS, 10 TAC §10.402(c) requires approval by the Board if an increase to the amount 
of tax credits exceeds 110% of the amount of credit reflected in the Determination Notice; 
and  
 
WHEREAS, a review of the Cost Certification package submitted by the Development 
Owner supports the need for the additional tax credits requested, and staff has 
determined that the increase is necessary for the viability of the transaction; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the housing tax credit increase for Springs Apartments requested by the 
Development Owner is approved as presented to this meeting, and the Executive Director 
and his designees are each authorized, directed, and empowered to take all necessary 
action to effectuate the foregoing.  
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BACKGROUND 
 
Springs Apartments FKA 3 Springs received a 4% HTC and Bond award in 2018 to construct 221 affordable 
units in Balch Springs in Dallas County.  A Determination Notice was issued on April 13, 2018, with an 
approved annual tax credit amount of $1,314,707.  The last residential building in the Development 
placed in service on June 19, 2020, and the final Cost Certification was received by the Department on 
April 9, 2021, following a Cost Certification extension that extended its deadline from January 15, 2021, 
to April 30, 2021. 
 
In conjunction with the submission of the Cost Certification package, Jason Trevino, the representative 
for the Development Owner, requested an annual tax credit award of $1,469,419, an increase of 
$154,712 (11.77%) from the amount reflected in the Determination Notice of $1,314,707.  
 
A comparison of the development costs from the time of the closing analysis, in 2018, to Cost 
Certification indicates that the underwritten total development costs increased by approximately 12.6%, 
going from $36,596,742 to $41,211,180.  The majority of the cost increases were in buildings costs (from 
$18,657,141 to $20,488,762, a 9.8% increase), in financing costs (from $2,906,177 to $4,081,238, a 40% 
increase), and in indirect costs (from $1,835,843 to $2,763,738, a 50% increase). 
 
According to the Owner representative working on the cost certification file, there was also an increase 
in site work related to unforeseen excavation costs due to site development difficulty.  The increases in 
building costs was related to increases in lumber costs after initial bid, changes in roof design from PVC 
to TPO, and installing vinyl flooring instead of carpet.  The Owner explained that they used their best 
estimation of these costs at the time of application but did not have actual bids.  Indirect costs, also 
referred to as soft costs, mainly increased in the categories for architectural fees, engineering fees, and 
property taxes during construction.  The Owner indicated that the architectural costs increased due to 
minor design changes throughout construction.  Additionally, the initial architectural estimate did not 
take into account the fact that this was a HUD transaction which carries additional costs due to the fact 
that there are two sets of architectural plans that are submitted: one to the city and one to 
HUD.  According to the Owner, the engineering costs were underestimated at the time of the 
Application, and the property taxes were also estimated incorrectly at Application.  The increase in 
financing costs is mainly due to an incorrect calculation at the time of Application and due to delays in 
construction, which further increased the final interest expense. 
 
Staff’s analysis of this transaction at cost certification has concluded that the Development supports a 
tax credit allocation of the requested amount, which is necessary for the viability of the transaction.  This 
results in an 11.77% increase from the original annual allocation of $1,314,707 awarded in the 
Determination Notice to $1,469,419.  In accordance with 10 TAC §10.402(c), Board approval is required 
because the requested tax credit amount exceeds 110% of the HTC amount reflected in the 
Determination Notice.  The Development Owner will be required to submit the Tax-Exempt Bond Credit 
Increase Request Fee, as required in 10 TAC §11.901(8), for the increase to the HTC amount prior to 
issuance of IRS Forms 8609.  
 
Staff recommends approval of the increase in the tax credit award as presented herein. 



# Beds # Units % Total Income # Units REVENUE GROWTH:

Eff 30% 0 EXPENSE GROWTH:

1 28 12.7% 40% 0 HIGH COST ADJUSTMENT:

2 110 49.8% 50% 0 APPLICABLE FRACTION:

3 83 37.6% 60% 221 APP % - ACQUISITION:

4 MR 0 APP % - CONSTRUCTION:

TOTAL 221 100.0% TOTAL 221 AVERAGE SF

Type
Gross 
Rent

#
Units

#
Beds

#
Baths NRA

Gross
Rent

Tenant
Pd UA's

(Verified)

Max Net 
Program 

Rent

Delta to
Max 

Program Rent per NRA
Net Rent per 

Unit

Total 
Monthly 

Rent
Total 

Monthly Rent
Rent per 

Unit
Rent per 

NRA

Delta to
Max 

Program Market Rent
Rent per 

NRA

TDHCA
Savings to 

Market
TC60% $1,001 28 1 1 743 $1,001 $53 $948 ($31) $1.23 $917 $25,676 $26,544 $948 $1.28 $0 0.00
TC60% $1,201 110 2 2 935 $1,201 $59 $1,142 ($37) $1.18 $1,105 $121,550 $125,620 $1,142 $1.22 $0 0.00
TC60% $1,389 83 3 2 1,335 $1,389 $64 $1,325 ($45) $0.96 $1,280 $106,240 $109,975 $1,325 $0.99 $0 0.00

TOTALS / AVERAG 221 234,459 ($39) $1.08 $1,147 $253,466 $262,139 $1,186 $1.12 $0 $0 $0.00 ($1,186)

ANNUAL POTENTIAL GROSS RENT: $3,041,592 $3,145,668

TDHCA CC TDHCA -Prior % DIFF APP - Orig Owner CC $ DIFF
POTENTIAL GROSS RENT $3,145,668 $2,474,856 -3% $2,477,832 $3,041,592 ($104,076)
Secondary Income Per Unit/Month $15.00 $39,780 $53,040 -100% $53,040 $0 ($39,780) $0.00 Per Unit Per Month

Other Income: - #DIV/0! $0 $0 $0.00 Per Unit Per Month $19.91
Other Income: Late, Pet & application Fees #DIV/0! $52,800 $52,800 $19.91 Per Unit Per Month

POTENTIAL GROSS INCOME $3,185,448 $2,527,896 -3% $2,530,872 $3,094,392 ($91,056)
Vacancy & Collection Loss % of PGI -7.5% ($238,909) (189,592)        -3% (189,815)        (232,079)        $6,829 -7.5% % of PGI
EO/Non-Rental Units/Concessions $0 -                     #DIV/0! -                     -                     $0
EFFECTIVE GROSS INCOME $2,946,539 $2,338,304 -2.86% $2,341,057 $2,862,313 ($84,227)

EXPENSES % of EGI Per Unit Per SF Per SF Per Unit % of EGI TDHCA DB DB Per Unit Other
General & Administrative 3.46% $461 $0.43 $101,806 $87,958 -17% $81,500 $84,120 ($17,686) $0.36 $381 2.94% $101,806 $461
Management 3.50% $467 $0.44 $103,129 $81,841 -29% $82,380 $73,463 ($29,666) $0.31 $332 2.57% $100,259 $454
Payroll & Payroll Tax 9.58% $1,277 $1.20 $282,202 $231,200 15% $231,200 $324,000 $41,798 $1.38 $1,466 11.32% $282,202 $1,277
Repairs & Maintenance 5.39% $719 $0.68 $158,892 $132,600 -34% $131,760 $104,100 ($54,792) $0.44 $471 3.64% $158,892 $719
Electric/Gas 1.78% $237 $0.22 $52,448 $47,475 -7% $46,918 $49,000 ($3,448) $0.21 $222 1.71% $52,448 $237
Water, Sewer, & Trash 5.98% $798 $0.75 $176,339 $144,935 9% $131,800 $192,000 $15,661 $0.82 $869 6.71% $176,339 $798
Property Insurance 2.06% $275 $0.26 $60,775 $61,432 0% $60,755 $60,775 $0 $0.26 $275 2.12% $68,051 $308
Property Tax 100% 2.739575 13.70% $1,826 $1.72 $403,570 $190,450 -7% $211,000 $374,754 ($28,816) $1.60 $1,696 13.09% $188,085 $851
Reserve for Replacements 2.25% $300 $0.28 $66,300 $55,250 0% $55,250 $66,300 $0 $0.28 $300 2.32% $102,470 $464
Cable TV 0.00% $0 $0.00 $0 $0 #DIV/0! $0 $0 $0 $0.00 $0 0.00%

Supportive service contract fees 0.77% $102 $0.10 $22,600 $0 0% $0 $22,600 $0 $0.10 $102 0.79%

TDHCA Compliance fees 0.49% $65 $0.06 $14,365 $8,840 0% $8,840 $14,365 $0 $0.06 $65 0.50%

TDHCA Bond Administration Fees (TDHCA as Bond Is  0.00% $0 $0.00 $0 $5,525 #DIV/0! $5,525 $0 $0 $0.00 $0 0.00%

Security 0.00% $0 $0.00 $0 $13,260 #DIV/0! $13,260 $0 $0 $0.00 $0 0.00%

Other 1.05% $140 $0.13 $31,000 $0 0% $0 $31,000 $0 $0.13 $140 1.08%

TOTAL EXPENSES 50.01% $6,667 $6.28 $1,473,426 $1,060,766 -5.22% $1,060,188 $1,396,477 ($76,949) $5.96 $6,319 48.79%

NET OPERATING INCOME 49.99% $6,666 $6.28 $1,473,113 $1,277,538 -0.49% $1,280,869 $1,465,836 ($7,278) $6.25 $6,633 51.21%

DEBT 
First Lien: Orix Real Estate Capital  LLC $1,061,986 $1,113,762 0% $1,104,684 $1,061,986 $0
Other: MIP $51,776 -1% $51,498 ($278)
TOTAL DEBT SERVICE $1,113,762 $1,113,762 0% $1,104,684 $1,113,484 ($278)
NET CASH FLOW $359,352 $163,776 -2% $176,185 $352,352 ($7,000)
AGGREGATE DEBT COVERAGE RATIO 1.32 1.15 1.16 1.32
RECOMMENDED DEBT COVERAGE RATIO 1.32

UNIT DISTRIBUTION

COMPARABLES USED

UNIT MIX/RENT SCHEDULE
Springs Apartments, Balch Springs, # 18614

UNIT MIX / MONTHLY RENT SCHEDULE

PRO FORMA ASSUMPTIONS
2.00%

3.00%

130%

100.00%

CITY:  

COUNTY:  

PROGRAM REGION:  

LOCATION DATA
Balch Springs

Dallas

3

Applicable 
Programs

4% Housing Tax Credits

Tax-Exempt Bonds

PIS Date: On or After 6/9/2019

TDHCA
PRO FORMA RENTS

3.13%

PRO FORMA ANALYSIS & DEVELOPMENT COSTS

APPLICANT'S
PRO FORMA RENTS MARKET RENTSHTC Unit Mix APPLICABLE PROGRAM RENT

1,061Carryover Date: 5/17/2018 - 4/23/2019



CONSTRUCTION COST % of TOTAL Per Unit Per SF TDHCA CC TDHCA -Prior APP - Orig Owner CC Per SF Per Unit % of TOTAL
Land Acquisition 3.10% $5,769 $5.44 $1,275,000 $1,230,000 0% $1,250,000 $1,275,000 $0 $5 $5,769 3.09%

Building Acquisition 0.00% $0 $0.00 $0 $0 #DIV/0! $0 $0 $0 $0 $0 0.00%

Closing costs & acq. legal fees 0.00% $0 $0.00 $0 $0 #DIV/0! $0 $0 $0 $0 $0 0.00%

Off-Sites 0.00% $0 $0.00 $0 $56,697 #DIV/0! $0 $0 $0 $0 $0 0.00%

Sitework 8.06% $14,998 $14.14 $3,314,500 $2,317,370 0% $2,374,067 $3,314,500 $0 $14 $14,998 8.04%

Site Amenities 0.00% $0 $0.00 $929,523 $929,523
Other Construction Cost $0 #DIV/0! $0 $0
Building Costs 49.82% $92,709 $87.39 $20,488,762 $17,842,947 0% $18,017,510 $20,488,762 $0 $87 $92,709 49.72%

Contingency $835,894 #DIV/0! $639,631 $0
Contractor's Fees 8.10% $15,079 $14.21 $3,332,457 $3,124,230 3% $2,984,942 $3,418,105 $85,648 $15 $15,467 8.29%

Indirect Construction 6.72% $12,506 $11.79 $2,763,738 $2,541,830 0% $1,835,843 $2,763,738 $0 $12 $12,506 6.71%

Developer's Fees 15.00% 11.46% $21,328 $20.10 $4,713,437 $4,084,321 0% $4,084,321 $4,713,437 $0 $20 $21,328 11.44%

Financing 9.92% $18,467 $17.41 $4,081,238 $2,061,692 0% $2,906,177 $4,081,238 $0 $17 $18,467 9.90%

Reserves 2.81% $5,233 $4.93 $1,156,400 $506,471 0% $1,574,728 $1,156,400 $0 $5 $5,233 2.81%

TOTAL COST 100% $186,088 $175 $41,125,532 $35,530,975 0% $36,596,742 $41,211,180 $85,648 $176 $186,476 100%

Construction Cost Recap 57.88% $107,707 $101.52 $23,803,262 $23,803,262 $101.52 $107,707 57.76%

SOURCES OF FUNDS % TDC RECOMMENDED 

First Lien: Orix Real Estate Capital  LLC 50% $93,712 $88 $20,710,400 $20,710,400 0% $21,863,400 $20,710,400 50% $20,710,400
Other: 0% $0 $0 $0 $0 #DIV/0! $0 $0 0% 0
HTC Equity: US Bank 33% $61,779 $58 $13,653,206 $12,489,715 -9% $12,489,715 $13,653,206 33% 13,653,227
LDG Multifamily, LLC  - GP Advances 5% $9,657 $9 $2,134,137 $0 #DIV/0! $0 $2,134,137 5% 2,134,137
Deferred Developer Fee: LDG Multifamily, LLC 11% $21,328 $20 $4,713,437 $3,376,627 -40% $3,102,450 $4,713,437 11% 4,627,767
Additional (Excess) Funds Req'd 0% ($388) ($0) ($85,648) ($1,045,767) 100% ($858,823) $0 0% 0
TOTAL SOURCES $41,125,532 $35,530,975 -16% $36,596,742 $41,211,180 100% $41,125,532

First Lien: Orix Real Estate Capital  LLC $20,710,400 Amort 480
Int Rate 4.15% DCR 1.39

Other: $0 Amort 0
Int Rate 0.00% DCR 1.32

First Lien: Orix Real Estate Capital  LLC $1,061,986
Other: MIP 51,776
Other: 0
TOTAL DEBT SERVICE $1,113,762

First Lien: Orix Real Estate Capital  LLC $20,710,400 Amort 480
Int Rate 4.15% DCR 1.39

Other: $0 Amort 0
Int Rate 0.00% Aggregate DCR 1.32

YEAR 1 YEAR 2 YEAR 3 YEAR 4 YEAR 10 YEAR 20 YEAR 25 YEAR 30 YEAR 35 YEAR 40

$2,946,539 $3,005,470 $3,065,580 $3,126,891 $3,521,387 $4,292,552 $4,739,324 $5,232,596 $5,777,209 $6,378,506

1,473,426 1,516,598 1,561,044 1,606,802 1,911,176 2,553,064 2,951,409 3,412,336 3,945,725 4,563,016

$1,473,113 $1,488,872 $1,504,536 $1,520,089 $1,610,212 $1,739,488 $1,787,915 $1,820,260 $1,831,484 $1,815,489

1,113,762 1,113,762 1,113,762 1,113,762 1,113,762 1,113,762 1,113,762 1,113,762 1,113,762 1,113,762

$359,352 $375,111 $390,774 $406,328 $496,450 $625,726 $674,153 $706,498 $717,723 $701,728

$359,352 $734,463 $1,125,237 $1,531,564 $4,288,013 $9,991,763 ########## ########## ########## $23,875,026

$4,268,416 $3,893,305 $3,502,530 $3,096,203 $339,754 $0 $0 $0 $0 $0

1.32 1.34 1.35 1.36 1.45 1.56 1.61 1.63 1.64 1.63

50.01% 50.46% 50.92% 51.39% 54.27% 59.48% 62.27% 65.21% 68.30% 71.54%

RECOMMENDED FINANCING STRUCTURE: TDHCA NOI

PROPOSED PAYMENT COMPUTATION

MULTIFAMILY COMPARATIVE ANALYSIS (continued)
Springs Apartments, Balch Springs, # 18614

15-Yr Cumulative Cash Flow

$6,979,818

LONG TERM OPERATING PRO FORMA

EFFECTIVE GROSS INCOME $3,189,429

NET OPERATING INCOME

LESS: DEBT SERVICE

NET CASH FLOW

CUMULATIVE NET CASH FLOW

LESS: TOTAL EXPENSES

YEAR 15

$3,887,896

$2,208,774

$1,679,122

1,113,762

$565,361

Developer Fee Available

% of Dev. Fee Deferred

98%

$4,713,437

$6,979,818

$0

1.51

56.81%

$2,674,447

1.38

51.86%

$1,653,912

$1,535,517

1,113,762

$421,756

$1,953,320

YEAR 5

DEFERRED DEVELOPER FEE BALANCE

DCR ON UNDERWRITTEN DEBT (Must-Pay)

EXPENSE/EGI RATIO



Spring HTC 18614 UW MASTER_CC_UW_Analysis_7-7-21 printed: 7/7/2021

APPLICANT'S TDHCA APPLICANT'S TDHCA APPLICANT'S TDHCA

TOTAL TOTAL ACQUISITION ACQUISITION REHAB/NEW REHAB/NEW
CATEGORY AMOUNTS AMOUNTS  ELIGIBLE BASIS  ELIGIBLE BASIS  ELIGIBLE BASIS  ELIGIBLE BASIS

Acquisition Cost
    Purchase of land $1,275,000 $1,275,000
    Purchase of buildings $0 $0
   Closing costs & Acq. Legal Fees $0 $0
Off-Site Improvements $0 $0
Sitework $3,314,500 $3,314,500 $3,314,500 $3,314,500
Building Costs $20,488,762 $20,488,762 $20,069,155 $20,069,155
Contingency $0 $0 $0
Contractor's Fees $3,418,105 $3,332,457 $3,273,712 $3,273,712
Indirect Construction $2,763,738 $2,763,738 $0 $0 $2,415,699 $2,415,699

Interim Financing $4,081,238 $4,081,238 $0 $0 $2,349,850 $2,349,850
Developer Fees
    Developer Fees $4,713,437 $4,713,437 $0 $0 $4,713,437 $4,713,437
Development Reserves $1,156,400 $1,156,400

TOTAL DEVELOPMENT COSTS $41,211,180 $41,125,532 $0 $0 $36,136,353 $36,136,353

    Deduct from Basis:

$0
Describe:
Describe:
Describe:
Describe:
Describe: $0 $0
TOTAL ELIGIBLE BASIS $0 $0 $36,136,353 $36,136,353
    High Cost Area Adjustment 130% 130%
TOTAL ADJUSTED BASIS $0 $0 $46,977,259 $46,977,259
    Applicable Fraction 100% 100% 100% 100%
TOTAL QUALIFIED BASIS $0 $0 $46,977,259 $46,977,259
    Applicable Percentage 0.00% 0.00% 3.13% 3.13%
TOTAL AMOUNT OF TAX CREDITS $0 $0 $1,469,419 $1,469,419

Syndication Rate 0.9292 $0 $0 $13,653,231 $13,653,231

Total Tax Credits (Eligible Basis Method) $1,469,419 $1,469,419
Syndication Proceeds $13,653,231 $13,653,231

Approved Tax Credits $1,314,707
Syndication Proceeds $12,215,708

Requested Tax Credits $1,469,419
Syndication Proceeds $13,653,231

Gap of Syndication Proceeds Needed $18,280,995
Total Tax Credits (Gap Method) $1,967,479

Recommended Tax Credits

Syndication Proceeds

HTC ALLOCATION ANALYSIS - Springs Apartments, Balch Springs, # 18614

1,469,419

$13,653,227



6/21/2021 
 
 
Mark Fugina 
Texas Department of Housing and Community Affairs 
221 E. 11th Street 
Austin, TX 78701 
 
 
Re: Springs Apartments # 18614 – Request for Additional Tax Credits 
 
Mr. Fugina: 
 
The Determination Notice dated 4/13/2018 for the above referenced application reflected an 
Annual Tax Credit Amount of $1,314,707.    The final Eligible Basis of $36,136,353 (Adjusted-
$46,977,260) now calculates an Annual Tax Credit amount of $1,469,419 which is 
approximately 11.7% higher.  Based on TDHCA rules any increase over 10% from the initial must 
be approved by the board.  Therefore, LDG is formally requesting the additional credits for 
Springs Apartments at the July 22, 2021 board meeting.  
 
Below are some of the main reason for the cost increases since the time of the initial 
application: 
 

1. Increase in Lumber cost from the time of bid to actual 
2. Unforeseen site excavation costs as this site proved more difficult to develop than 

originally anticipated 
3. Change in Roof design:  TPO roofing was installed versus PVC 
4. Flooring: Vinyl flooring was installed in the units versus carpet 

 
Please let us know if you need any further information to process this request. 
 
 
Sincerely, 
 
 
Jason Trevino 
LDG Development, LLC 
512-578-8488  



From: Jason Trevino
To: Mark Fugina
Cc: Rosalio Banuelos; Justin Hartz; Keith Musanje
Subject: Re: Springs Apts Board Issue
Date: Tuesday, August 10, 2021 5:15:56 PM
Attachments: image001.png

Hi Mark,
 
See below regarding the items you requested further explanations on:
 
Architectural Costs: The Architectural Costs increased due to minor design changes throughout construction.  Additionally, the
initial Architectural estimate did not take into account the fact that this was a HUD deal which carries additional costs compared to
a non HUD deal.  As a HUD deal there are two sets of architectural plans that are submitted; one to the City and one to HUD. 
Submittal time and submittal costs are increased as the plans are being reviewed by a City reviewer and a HUD reviewer. 
Therefore, the comment and response phase is doubled.  Attached is a printout from our Accounting department for all
Architectural related transactions.  All paid invoices associated with the Architectural work of Springs Apartments are in the below
attached link under “A 18 GL 1510 and A 19 GL 1510.01”.
 
Engineering:  The engineering costs were under estimated at the time of the application.  All paid invoices associated with the
Engineering of Springs Apartments are in the below attached link under “Engineering Invoices”.
 
Construction Interest:  The estimated interest calculation was incorrect at the time of application.  Additionally, this particular
project had some delays in construction which further increased the final interest expense.  The interest reflected in the Cost
Certification package is the actual interest paid during construction.  Attached is the summary calculation for the eligible interest of
$1,801,334.  The itemized statements supporting monthly interest are in the below attached link under “Eligible Interest Calc”.
 
Property Taxes:  The estimated property taxes were incorrect at the time of application.  The itemized statements supporting paid
taxes are in the below attached link under “Property Tax Calc summary and support”.
 
Construction Costs:  It appears we under estimated the direct construction costs at the time of application.  As previously
explained, we did not have actual construction bids at the time of the application.  Additionally, there were several changes orders
which increased the direct construction costs.  Attached are change orders totaling $2,154,309.70 which increased the overall cost
of construction:

Exhibit 1 - $495,380.28
Exhibit 2 - $915,236.25
Exhibit 3 - $743,693.26

 
 
https://ldgdevelopment.sharepoint.com/:f:/s/Texas/Euujbn74atJPr_J3L6d6GLYBU0vVhDvLyW5C7W39wJ1ldA?e=AK0cPY
 
Thank you,
 
 
Jason L. Trevino 
LDG Development, LLC
6300 La Calma Dr., Ste. 520
Austin, TX 78752
512-578-8488
www.ldgdevelopment.com

 
 
 

From: Mark Fugina <mark.fugina@tdhca.state.tx.us>
Date: Monday, July 19, 2021 at 11:18 AM
To: Jason Trevino <jtrevino@ldgdevelopment.com>

mailto:jtrevino@ldgdevelopment.com
mailto:mark.fugina@tdhca.state.tx.us
mailto:rosalio.banuelos@tdhca.state.tx.us
mailto:jhartz@ldgdevelopment.com
mailto:kmusanje@ldgdevelopment.com
https://ldgdevelopment.sharepoint.com/:f:/s/Texas/Euujbn74atJPr_J3L6d6GLYBU0vVhDvLyW5C7W39wJ1ldA?e=AK0cPY
http://www.ldgdevelopment.com/
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Subject: Springs Apts Board Issue
 
Hi Jason,
 
Based on these tables there are still questions we have and are asking explanations in order to discuss in the board write-up. Many
of the costs for the credit increase are in indirect and interim financing. The third table are a few specific items that we hope to
have addressed.
 
Regarding direct construction, you mentioned lumber costs have gone up, yet our research shows the significant increases didn’t
occur until June 2020, by that time you were already done with lumber purchases and construction. So we’re having problems
understanding that line times for increases in direct construction.
 
Please submit explanations in the next hour or two
 
 
 

Eligible Basis Costs
Cost Cert Application Difference % Change % of Whole

Off-Site Improvements $0.00 $0.00 $0.00 0.0% 0.0%
*Sitework $3,314,500.00 $2,374,067.00 $940,433.00 39.6% 17.9%
*Site Amenities $0.00 $929,523.00 -$929,523.00 -100.0% -17.7%
*Building Costs $20,488,762.00 $17,696,999.00 $2,791,763.00 15.8% 53.2%
*Contingency $0.00 $639,631.00 -$639,631.00 -100.0% -12.2%
Contractor's Fees $3,273,711.70 $2,984,942.00 $288,769.70 9.7% 5.5%
Indirect Construction $2,415,699.00 $1,603,981.00 $811,718.00 50.6% 15.5%
Interim Financing $2,349,850.00 $999,744.00 $1,350,106.00 135.0% 25.8%
Developer Fees $4,713,437.00 $4,084,321.00 $629,116.00 15.4% 12.0%
TOTAL DEVELOPMENT COSTS $36,555,959.70 $31,313,208.00 $5,242,751.70 16.7% 100.0%

*Total Direct Construction $23,803,262.00 $21,640,220.00 $2,163,042.00 10.0% 41.3%

Total Costs
Cost Cert Application Difference % Change

Off-Site Improvements $0.00 $0.00 $0.00 0.0% 0.0%
*Sitework $3,314,500.00 $2,374,067.00 $940,433.00 39.6% 18.8%
*Site Amenities $0.00 $929,523.00 -$929,523.00 -100.0% -18.6%
*Building Costs $20,069,155.00 $18,017,510.00 $2,051,645.00 11.4% 41.0%
*Contingency $0.00 $639,631.00 -$639,631.00 -100.0% -12.8%
*Other $419,607.00 $0.00 $419,607.00 0.0% 8.4%
Contractor's Fees $3,418,105.00 $2,984,942.00 $433,163.00 14.5% 8.6%
Indirect Construction $2,763,738.00 $1,835,843.00 $927,895.00 50.5% 18.5%
Interim Financing $4,081,238.00 $2,906,177.00 $1,175,061.00 40.4% 23.5%
Developer Fees $4,713,437.00 $4,084,321.00 $629,116.00 15.4% 12.6%
TOTAL DEVELOPMENT COSTS $38,779,780.00 $33,772,014.00 $5,007,766.00 16.7% 100.0%

*Total Direct Construction $23,803,262.00 $21,960,731.00 $1,842,531.00 8.4% 36.8%
 
 
 
 
 

Eligible Costs
Arch Costs $1,332,413.00 $1,043,131.00 $289,282.00 27.7%
Engineering $409,855.00 $160,000.00 $249,855.00 156.2%
Interest $1,801,334.00 $263,727.00 $1,537,607.00 583.0%
Property Taxes $194,972.00 $50,000.00 $144,972.00 289.9%

 
 
 
Thanks
 
Mark Fugina



Senior Asset Manager – Region 3
Texas Department of Housing and Community Affairs
221 E. 11th Street | Austin, TX 78701
Office: 512.475.2109
 
 
About TDHCA
The Texas Department of Housing and Community Affairs is committed to expanding fair housing choice and opportunities for Texans through
the administration and funding of affordable housing and homeownership opportunities, weatherization, and community-based services with
the help of for-profits, nonprofits, and local governments. For more information about fair housing, funding opportunities, or services in your
area, please visit www.tdhca.state.tx.us or the Learn about Fair Housing in Texas page. 
 
Any person receiving guidance from TDHCA staff should be mindful that, as set forth in 10 TAC Section 11.1(b) there are important limitations and caveats (Also
see 10 TAC §10.2(b)).
 

http://www.tdhca.state.tx.us/
http://www.tdhca.state.tx.us/housing-center/fair-housing/index.htm
http://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=10&pt=1&ch=11&rl=1
http://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=10&pt=1&ch=10&rl=2
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BOARD ACTION REQUEST 

ASSET MANAGEMENT DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action regarding an increase to the Housing Tax Credit amount for 
Pointe at Crestmont (HTC #16429) 
 
 

RECOMMENDED ACTION 
 

WHEREAS, Pointe at Crestmont (the Development) received a 4% Housing Tax Credit 
(HTC) award in 2016 to construct 192 multifamily units in Houston, Harris County; 
 
WHEREAS, construction of the Development has been completed, and The Pointe at 
Crestmont, LP (the Development Owner or Owner) requests, at Cost Certification, to 
increase the annual HTC amount to $1,332,702, which is an increase of $229,903 or 
20.85% from $1,102,799, the amount of tax credits reflected in the Determination Notice; 
 
WHEREAS, §42(m)(2) of the Internal Revenue Code allows an increase of tax credits for a 
bond financed project when the increase is determined necessary as demonstrated 
through the submission of the cost certification package; 
 
WHEREAS, 10 TAC §10.402(c) requires approval by the Board if an increase to the amount 
of tax credits exceeds 110% of the amount of credit reflected in the Determination Notice; 
and 
 
WHEREAS, a review of the Cost Certification package submitted by the Development 
Owner supports the need for the additional tax credits requested, and staff has 
determined that the increase is necessary for the viability of the transaction; 
 
NOW, therefore, it is hereby 
 
RESOLVED, that the housing tax credit increase for Pointe at Crestmont requested by the 
Development Owner is approved as presented to this meeting, and the Executive Director 
and his designees are each authorized, directed, and empowered to take all necessary 
action to effectuate the foregoing.   
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BACKGROUND 
 
Pointe at Crestmont received a 4% HTC award in 2016 to construct 192 multifamily units in Houston, 
Harris County.  On May 26, 2017, a Determination Notice was issued with an approved annual tax credit 
amount of $1,102,799.  The residential buildings in the Development placed in service by September 13, 
2019, and the final cost certification was received by the Department on July 9, 2020.  
 
In conjunction with the cost certification, Keith Musanje, the representative for the Development Owner, 
requested to increase the annual tax credit award to $1,332,702, an increase of $229,903 (20.85%) from 
the amount reflected in the Determination Notice.  Through the cost certification review process, the 
representative for the Development Owner explained that the Development incurred increased costs 
during construction. 
 
The construction contract was signed in April 2017, and construction started timely.  According to the 
Owner, after the construction contract was signed, construction delays occurred due to a roof fire caused 
by subcontractor negligence. A City of Houston waterline break and delays in the permit issuance also 
caused additional costs. The City of Houston required compliance with Section 3 and Davis Bacon, which 
also increased indirect construction costs. Property taxes and water/sewer tap fees were inadvertently 
omitted from the cost schedule at Application. Construction costs also increased due to unforeseen site 
work and upgrades made throughout construction.  The total amount of change orders was $3,410,292.  
 
A comparison of the development costs from the time of the Application, in late 2016, to cost 
certification indicates that total development costs increased over $5M (15.32%), from $32,797,192 to 
approximately $37.8 million.  Construction costs, including contractor fees, increased over $2.7M 
(12.39%), from $22,071,621 to $24,805,276.  Indirect construction costs increased $976,856 (63.78%), 
from $1,531,634 to $2,508,490.  Developer fees increased over $35K or 0.94%. Financing costs increased 
over $2M (75.17%), from $2,668,554 to $4,674,430.  According to the Owner, financing costs increased 
significantly as a result of payment of interest during the extended construction period that was not 
included in the original budget at the time of application. 
 
The syndication rate decreased from $1.07 to $0.97.  However, the requested additional credits will 
result in an increase of over $1,129,180 (9.57%) in syndication proceeds, including a negative timing 
adjuster of $796,180.  The deferred developer fee amount increased by $949,610 from $2,832,447 to 
$3,782,057 (a 33.53% increase); however, in the Department analysis, the deferred developer fee is 
actually reduced to $2,538,918 due to developer fees being capped in accordance with Department 
rules.  Total third-party debt increased over $1.4M (7.89%) from $18,167,160 to $19.6M, and related 
party debt of $2,028,737 was added as a source of funds.  
 
Staff’s analysis of this transaction at cost certification has concluded that the Development supports a 
tax credit allocation of the requested amount, and that the requested increase is necessary for the 
financial feasibility of the project and its viability as a qualified low-income housing project throughout 
the credit period.  This results in a 20.85% increase from the annual HTC amount in the Determination 
Notice, going from $1,102,799 to $1,332,702.  In accordance with 10 TAC §10.402(c), Board approval is 
required because the requested tax credit amount exceeds 110% of the HTC amount reflected in the 
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Determination Notice.  The Development Owner will be required to submit the Tax-Exempt Bond Credit 
Increase Request Fee required in 10 TAC §11.901(8) for the increase to the HTC amount prior to issuance 
of Forms 8609.   
 
Staff recommends approval of the increase in the tax credit award as presented herein. 
 



# Beds # Units % Total Income # Units REVENUE GROWTH:

Eff 30% 0 EXPENSE GROWTH:

1 24 12.5% 40% 0 HIGH COST ADJUSTMENT:

2 84 43.8% 50% 10 APPLICABLE FRACTION:

3 84 43.8% 60% 182 APP % - ACQUISITION:

4 MR 0 APP % - CONSTRUCTION:

TOTAL 192 100.0% TOTAL 192 AVERAGE SF

Type
Gross 
Rent Type

Gross 
Rent

#
Units

#
Beds

#
Baths NRA

Gross
Rent

Tenant
Pd UA's

(Verified)
Max Net 

Program Rent

Delta to
Max 

Program Rent per NRA
Net Rent per 

Unit

Total 
Monthly 

Rent
Total 

Monthly Rent Rent per Unit Rent per NRA
Delta to

Max Program Market Rent
Rent per 

NRA

TDHCA
Savings to 

Market
TC50% $739 0% 4 1 1 830 $739 $84 $655 $0 $0.79 $655 $2,620 $2,620 $655 $0.79 $0 0.00
TC60% $887 HH/60% $908 16 1 1 830 $887 $84 $803 $0 $0.97 $803 $12,848 $12,848 $803 $0.97 $0 0.00
TC60% $887 0% 4 1 1 830 $887 $84 $803 $0 $0.97 $803 $3,212 $3,212 $803 $0.97 $0 0.00
TC50% $887 0% 3 2 2 1,062 $887 $93 $794 $0 $0.75 $794 $2,382 $2,382 $794 $0.75 $0 0.00
TC60% $1,065 HH/60% $1,096 16 2 2 1,062 $1,065 $93 $972 $0 $0.92 $972 $15,552 $15,552 $972 $0.92 $0 0.00
TC60% $1,065 0% 65 2 2 1,062 $1,065 $93 $972 $0 $0.92 $972 $63,180 $63,180 $972 $0.92 $0 0.00
TC50% $1,025 0% 3 3 2 1,167 $1,025 $127 $898 $0 $0.77 $898 $2,694 $2,694 $898 $0.77 $0 0.00
TC60% $1,230 HH/60% $1,304 16 3 2 1,167 $1,230 $127 $1,103 $0 $0.95 $1,103 $17,648 $17,648 $1,103 $0.95 $0 0.00

TOTALS / AVERAGES: 192 207,156 $0 $0.93 $999 $191,831 $191,831 $999 $0.93 $0 $0 $0.00 ($999)

ANNUAL POTENTIAL GROSS RENT: $2,301,972 $2,301,972

TDHCA CC TDHCA -Prior % DIFF APP - Orig Owner CC $ DIFF
POTENTIAL GROSS RENT Owner: $2,301,972 $1,942,512 0% $1,939,776 $2,301,972 $0
Secondary Income Garages Per Unit/Month $20.00 $46,080 $46,080 -38% $46,080 $28,800 ($17,280) $12.50 Per Unit Per Month

Other Income: Washer Dryer Rental/Laundry #DIV/0! $9,600 $9,600 $4.17 Per Unit Per Month $36.67
Other Income: Late fees, App fees, Pet fees,Misc #DIV/0! $46,080 $46,080 $20.00 Per Unit Per Month

POTENTIAL GROSS INCOME $2,348,052 $1,988,592 2% $1,985,856 $2,386,452 $38,400
Vacancy & Collection Loss % of PGI -7.5% ($176,104) (149,144)        2% (148,939)        (178,984)        ($2,880) -7.5% % of PGI
EO/Non-Rental Units/Concessions $0 -                     #DIV/0! -                     -                     $0
EFFECTIVE GROSS INCOME $2,171,948 $1,839,448 1.64% $1,836,917 $2,207,468 $35,520

EXPENSES % of EGI Per Unit Per SF Per SF Per Unit % of EGI TDHCA DB DB Per Unit Other

General & Administrative 3.82% $432 $0.40 $82,887 $77,833 -24% $73,921 $63,125 ($19,762) $0.30 $329 2.86% $82,887 $432
Management 2.50% $283 $0.26 $54,299 $64,381 0% $65,500 $54,246 ($53) $0.26 $283 2.46% $87,692 $457
Payroll & Payroll Tax 11.43% $1,293 $1.20 $248,167 $192,841 36% $192,000 $338,277 $90,110 $1.63 $1,762 15.32% $248,167 $1,293
Repairs & Maintenance 4.59% $519 $0.48 $99,715 $115,200 -27% $63,168 $72,344 ($27,371) $0.35 $377 3.28% $141,595 $737
Electric/Gas 0.81% $92 $0.09 $17,695 $39,552 17% $39,552 20,742           $3,047 $0.10 $108 0.94% $41,145 $214
Water, Sewer, & Trash 2.79% $316 $0.29 $60,674 $128,853 4% $143,232 62,826           $2,152 $0.30 $327 2.85% $139,258 $725
Property Insurance 3.54% $400 $0.37 $76,800 $87,301 0% $89,000 $76,800 $0 $0.37 $400 3.48% $81,897 $427
Property Tax 100% 2.40 8.86% $1,002 $0.93 $192,402 $141,216 -14% $163,200 $164,816 ($27,586) $0.80 $858 7.47% $161,748 $842
Reserve for Replacements 2.65% $300 $0.28 $57,600 $57,600 0% $57,600 $57,600 $0 $0.28 $300 2.61% $63,014 $328
Cable TV 0.00% $0 $0.00 $0 $0 #DIV/0! $0 $0 $0 $0.00 $0 0.00%

Supportive service contract fees 0.00% $0 $0.00 $0 $0 #DIV/0! $0 $0 $0 $0.00 $0 0.00%

TDHCA Compliance fees 0.35% $40 $0.04 $7,680 $7,680 0% $7,680 $7,680 $0 $0.04 $40 0.35%

TDHCA Bond Administration Fees (TDHCA as Bond Issuer Only) 0.00% $0 $0.00 $0 $4,000 #DIV/0! $4,000 $0 $0 $0.00 $0 0.00%

Security 1.85% $209 $0.19 $40,199 $0 0% $0 $40,199 $0 $0.19 $209 1.82%

Other Issuer and Trustee Fees 0.00% $0 $0.00 $0 $0 #DIV/0! $0 $0 $0 $0.00 $0 0.00%

TOTAL EXPENSES 43.19% $4,886 $4.53 $938,118 $916,457 2% $898,853 $958,655 $20,537 $4.63 $4,993 43.43%

NET OPERATING INCOME 56.81% $6,426 $5.96 $1,233,830 $922,991 1% $938,064 $1,248,813 $14,983 $6.03 $6,504 56.57%

UNIT DISTRIBUTION

COMPARABLES USED

UNIT MIX/RENT SCHEDULE
Pointe at Crestmont, Houston, # 16429

UNIT MIX / MONTHLY RENT SCHEDULE

PRO FORMA ASSUMPTIONS
2.00%

3.00%

130%

100.00%

CITY:  

COUNTY:  

PROGRAM REGION:  

LOCATION DATA
Houston

Harris

6

PIS Date: 5/17/2018 - 4/23/2019

TDHCA
PRO FORMA RENTS

3.2461%

PRO FORMA ANALYSIS & DEVELOPMENT COSTS

APPLICANT'S
PRO FORMA RENTS MARKET RENTSHTC Houston CDBG Unit Mix APPLICABLE PROGRAM RENT

1,079Carryover Date: 4/14/2017 - 5/29/2017



DEBT 
First Lien: CITI Bank $824,811 $792,477 0% $784,352 $824,811 $0
Other: Houston Esperanza - CDBG #VALUE! #VALUE!
Other: LDG Multifamily LLC $86,517 0% $86,517 $0
Other: LDG Multifamily LLC $43,149 0% $43,149 $0
TOTAL DEBT SERVICE $954,477 $792,477 0% $784,352 $954,477 $0
NET CASH FLOW $279,353 $130,514 5% $153,712 $294,336 $14,983
AGGREGATE DEBT COVERAGE RATIO 1.29 1.16 1.20 1.31
RECOMMENDED DEBT COVERAGE RATIO 1.31

CONSTRUCTION COST % of TOTAL Per Unit Per SF TDHCA CC TDHCA -Prior APP - Orig Owner CC Per SF Per Unit % of TOTAL
Land Acquisition 5.19% $9,901 $9.18 $1,901,000 $1,872,000 0% $1,872,000 $1,901,000 $0 $9 $9,901 5.03%

Building Acquisition 0.00% $0 $0.00 $0 $0 #DIV/0! $0 $0 $0 $0 $0 0.00%

Closing costs & acq. legal fees 0.27% $513 $0.48 $98,541 $0 0% $0 $98,541 $0 $0 $513 0.26%

Off-Sites 0.00% $0 $0.00 $0 $0 #DIV/0! $0 $0 $0 $0 $0 0.00%

Sitework 11.50% $21,928 $20.32 $4,210,121 $3,364,270 0% $3,364,270 $4,210,121 $0 $20 $21,928 11.13%

Site Amenities $299,463 $299,463
Other Construction Cost $0 #DIV/0! $0 $0
Building Costs 45.03% $85,852 $79.57 $16,483,495 $15,316,698 0% $14,774,001 $16,483,495 $0 $80 $85,852 43.58%

Contingency $921,887 #DIV/0! $921,887 $0
Contractor's Fees 7.91% $15,089 $13.99 $2,897,106 $2,712,000 42% $2,712,000 $4,111,660 $1,214,554 $20 $21,415 10.87%

Indirect Construction 6.85% $13,065 $12.11 $2,508,490 $1,531,634 0% $1,531,634 $2,508,490 $0 $12 $13,065 6.63%

Developer's Fees 13.72% 10.48% $19,974 $18.51 $3,835,057 $3,799,180 0% $3,799,180 $3,835,057 $0 $19 $19,974 10.14%

Financing 12.77% $24,346 $22.56 $4,674,430 $2,668,554 0% $2,668,554 $4,674,430 $0 $23 $24,346 12.36%

Reserves 0.00% $0 $0.00 $0 $857,398 #DIV/0! $854,203 $0 $0 $0 $0 0.00%

TOTAL COST 100% $190,668 $177 $36,608,240 $33,343,084 3.32% $32,797,192 $37,822,794 $1,214,554 $183 $196,994 100%

Construction Cost Recap 56.53% $107,779 $99.89 $20,693,616 $20,693,616 $99.89 $107,779 54.71%

SOURCES OF FUNDS % TDC RECOMMENDED 

First Lien: CITI Bank 40% $76,042 $70 $14,600,000 $13,167,160 -11% $13,167,160 $14,600,000 40% $14,600,000
Other: Houston Esperanza - CDBG Previously City of Houston-CDBG 14% $26,042 $24 $5,000,000 $3,404,932 -47% $3,404,932 $5,000,000 14% 5,000,000
Other: Previously City of Houston - TIRZ Funds 0% $0 $0 $0 $1,595,068 100% $1,595,068 $0 0% 0
Other: LDG Multifamily LLC 3% $6,263 $6 $1,202,527 $0 #DIV/0! $0 $1,202,527 3% 1,202,527
Other: LDG Multifamily LLC 2% $4,303 $4 $826,210 $0 #DIV/0! $0 $826,210 2% 826,210
HTC Equity: R4 PCTX Acquisition LLC 35% $67,327 $62 $12,926,765 $11,797,585 -5% $11,797,585 $12,412,000 35% 12,926,765
Supplemental Capital Contribution 1% $1,615 $1 $310,000 $0 #DIV/0! $0 $0 1% 310,000
Timing Adjuster -2% ($4,147) ($4) ($796,180) ($0) 100% $0 $0 -2% (796,180)
Deferred Developer Fee: LDG Multifamily LLC 7% $13,224 $12 $2,538,918 $2,832,448 -34% $2,832,447 $3,782,057 7% 2,538,918
Additional (Excess) Funds Req'd 0% $0 $0 $0 $545,892 100% $0 $0 0% 0
TOTAL SOURCES $36,608,240 $33,343,084 -13% $32,797,192 $37,822,794 100% $36,608,240

15-Yr Cumulative Cash Flow

$6,083,063

Developer Fee Available

% of Dev. Fee Deferred

66%

$3,835,057



FACTOR UNITS/ SF PER SF AMOUNT
Base Cost: $68.28 $14,144,799
Adjustments First Lien: CITI Bank $14,600,000 Amort 420

    Exterior Wall Finish 2.56% 1.747991165 $362,107 Int Rate 4.46% DCR 1.50
0.00% 0 0
0.00% 0 0 Other: Houston Esperanza - CDBG $5,000,000 Amort 0

    Roofing 0.00 0 Int Rate 6.00% DCR 1.50
    Subfloor (0.16) (33,145)
    Floor Cover 7.68 1,590,958 # of floors Other: $0 Amort 0
    Breezeways $29.97 33,120 4.79 992,717 3 Int Rate 0.00% DCR 1.50
    Balconies $29.97 9,576 1.39 287,025
    Plumbing Fixtures $1,070 504 2.60 539,280 Other: LDG Multifamily LLC $1,202,527 Amort 360
    Rough-ins $525 384 0.97 201,600 Int Rate 6.00% DCR 1.35
    Built-In Appliances $1,780 192 1.65 341,760
    Exterior Stairs $2,450 600 7.10 1,470,000 Other: LDG Multifamily LLC $826,210 Amort 360
    Heating/Cooling 2.33 482,673 Int Rate 3.25% DCR 1.29
    Enclosed Corridors $53.90 0.00 0
    Carports $13.05 5,280 0.33 68,904
    Garages $44.75 5,760 1.24 257,760
    Comm &/or Aux Bldgs $92.74 4,051 1.81 375,708
   Other: 0.00 0
   Other: 0.00 0
    Other: fire sprinkler $3.90 207,156 3.90 807,908 First Lien: CITI Bank $824,811
SUBTOTAL 105.67 21,890,054 Other: Houston Esperanza - CDBG 0
Current Cost Multiplier 0.99 -1.06 (218,901) Other: 0
Local Multiplier 0.89 -11.62 (2,407,906) Other: LDG Multifamily LLC 86,517
TOTAL DIRECT CONSTRUCTION COSTS 92.99 $19,263,248 Other: LDG Multifamily LLC 43,149

Plans, specs, survey, bldg permits 3.30% -3.07 ($635,687) Other: 0
Other: 0

Contractor's OH & Profit 11.50% -10.69 (2,215,273) Other: 0
NET DIRECT CONSTRUCTION COSTS 79.23 $16,412,287 TOTAL DEBT SERVICE $954,477

First Lien: CITI Bank $14,600,000 Amort 420
Int Rate 4.46% DCR 1.51

Other: Houston Esperanza - CDBG $5,000,000 Amort 0
Int Rate 6.00% Aggregate DCR 1.51

Other: $0 Amort 0
Int Rate 0.00% Aggregate DCR 1.51

Other: LDG Multifamily LLC $1,202,527 Amort 360
Int Rate 6.00% Aggregate DCR 1.37

Other: LDG Multifamily LLC $826,210 Amort 360
Int Rate 3.25% Aggregate DCR 1.31

YEAR 1 YEAR 2 YEAR 3 YEAR 4 YEAR 10 YEAR 20 YEAR 25 YEAR 30 YEAR 35 YEAR 40

$2,207,468 $2,251,617 $2,296,650 $2,342,583 $2,638,129 $3,215,864 $3,550,574 $3,920,121 $4,328,130 $4,778,605

958,655 987,832 1,016,904 1,046,837 1,246,002 1,666,283 1,927,242 2,229,302 2,578,963 2,983,753

$1,248,813 $1,263,786 $1,279,746 $1,295,746 $1,392,127 $1,549,581 $1,623,332 $1,690,818 $1,749,167 $1,794,852

954,477 954,477 954,477 954,477 954,477 954,477 954,477 954,477 954,477 954,477

$294,336 $309,309 $325,269 $341,269 $437,650 $595,104 $668,855 $736,342 $794,690 $840,375

$294,336 $603,645 $928,915 $1,270,184 $3,655,018 $8,904,373 $12,103,152 $15,652,925 $19,513,986 $23,630,356

$2,244,582 $1,935,273 $1,610,004 $1,268,734 $0 $0 $0 $0 $0 $0

1.31 1.32 1.34 1.36 1.46 1.62 1.70 1.77 1.83 1.88

43.43% 43.87% 44.28% 44.69% 47.23% 51.81% 54.28% 56.87% 59.59% 62.44%

YEAR 5

DEFERRED DEVELOPER FEE BALANCE

DCR ON UNDERWRITTEN DEBT (Must-Pay)

EXPENSE/EGI RATIO

$911,433

1.37

45.10%

$1,077,656

$1,311,778

954,477

$357,302

$1,627,485 $6,083,063

$0

1.54

49.47%

YEAR 15

$2,912,707

$1,440,817

$1,471,890

954,477

$517,413

NET OPERATING INCOME

LESS: DEBT SERVICE

NET CASH FLOW

CUMULATIVE NET CASH FLOW

LESS: TOTAL EXPENSES

LONG TERM OPERATING PRO FORMA

EFFECTIVE GROSS INCOME $2,389,434

RECOMMENDED FINANCING STRUCTURE: APPLICANT'S NOI

PROPOSED PAYMENT COMPUTATIONCATEGORY

MULTIFAMILY COMPARATIVE ANALYSIS (continued)

DIRECT CONSTRUCTION COST ESTIMATE

Pointe at Crestmont, Houston, # 16429
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APPLICANT'S TDHCA APPLICANT'S TDHCA APPLICANT'S TDHCA

TOTAL TOTAL ACQUISITION ACQUISITION REHAB/NEW REHAB/NEW
CATEGORY AMOUNTS AMOUNTS  ELIGIBLE BASIS  ELIGIBLE BASIS  ELIGIBLE BASIS  ELIGIBLE BASIS

Acquisition Cost
    Purchase of land $1,901,000 $1,901,000
    Purchase of buildings $0 $0
   Closing costs & Acq. Legal Fees $98,541 $98,541
Off-Site Improvements $0 $0
Sitework $4,210,121 $4,210,121 $3,738,702 $3,738,702
Building Costs $16,483,495 $16,483,495 $16,483,495 $16,483,495
Contingency $0 $0
Contractor's Fees $4,111,660 $2,897,106 $2,801,982 $2,801,982
Indirect Construction $2,508,490 $2,508,490 $0 $0 $2,207,953 $2,207,953

Interim Financing $4,674,430 $4,674,430 $0 $0 $2,721,737 $2,721,737
Developer Fees
    Developer Fees $3,835,057 $3,835,057 $0 $0 $3,835,057 $3,835,057
Development Reserves $0 $0

TOTAL DEVELOPMENT COSTS $37,822,794 $36,608,240 $0 $0 $31,788,926 $31,788,926

    Deduct from Basis:

$0
Describe:  COMMERCIAL SPACE $208,037 $208,037
Describe:
Describe:
Describe:
Describe: $0 $0
TOTAL ELIGIBLE BASIS $0 $0 $31,580,889 $31,580,889
    High Cost Area Adjustment 130% 130%
TOTAL ADJUSTED BASIS $0 $0 $41,055,156 $41,055,156
    Applicable Fraction 100% 100% 100% 100%
TOTAL QUALIFIED BASIS $0 $0 $41,055,156 $41,055,156
    Applicable Percentage 0.00% 0.00% 3.25% 3.25%
TOTAL AMOUNT OF TAX CREDITS $0 $0 $1,332,702 $1,332,702

Syndication Rate 0.9700 $0 $0 $12,926,768 $12,926,768

Total Tax Credits (Eligible Basis Method) $1,332,702 $1,332,702
Syndication Proceeds $12,926,768 $12,926,768

Approved Tax Credits $1,102,799
Syndication Proceeds $10,696,783

Requested Tax Credits $1,332,709
Syndication Proceeds $12,926,833

Gap of Syndication Proceeds Needed $15,465,683
Total Tax Credits (Gap Method) $1,594,455

Recommended Tax Credits

Syndication Proceeds

HTC ALLOCATION ANALYSIS - Pointe at Crestmont, Houston, # 16429

1,332,702

$12,926,765
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8/20/2021 
 
 
Lucy Trevino, Senior Asset Manager 
Texas Department of Housing and Community Affairs 
221 E. 11th Street 
Austin, TX 78701 
 
Re: Crestmont #16429 – Request for Additional Tax Credits 
 
Mrs. Trevino: 
 
The Determination Notice dated 5/24/2017 for the above referenced application reflected an 
Annual Tax Credit Amount of $1,102,799.    The final Eligible Basis of $31,580,889 (Adjusted 
$41,055,156) now calculates an Annual Tax Credit amount of $1,332,709 which is 
approximately 20.84% higher.  Based on TDHCA rules any increase over 10% from the initial 
must be approved by the board.  Therefore, LDG is formally requesting the additional credits 
for Crestmont at the September 2, 2021 board meeting.  
 
Below are some of the main reasons for the cost increases since the time of the initial 
application: 
 
Construction Costs: 

• Unforeseen site excavation costs as this site proved more difficult to develop than 
originally anticipated. 

• Roof: The roof was upgraded to 30-year TPO shingles versus PVC.  This material is 
more durable and provides a longer warranty. 

• Flooring: LVT plank tile and Accusound floor underlayment was installed in the 
units versus carpet. 

• Costs associated with plumbing, electrical, and mechanical also increased due to 
Architectural plan revisions throughout construction. 

 
Indirect Construction Costs: 

• Construction delays from a residential building catching fire (roof subcontractor 
negligence), a City of Houston waterline break, and delays in permit issuance caused 
an increase to indirect costs such as builders risk insurance. 

• Additionally, property taxes and water/sewer tap fees were incorrectly omitted from 
the development costs at the time of the application. 

• Soft funds received from the City of Houston required compliance with Section 3 and 
Davis Bacon.  Administrative costs associated with these requirements were not 
budgeted at the time of application. 

 
 



 

	
 

2 

 
Financing Costs: 

• Construction delays from a residential building catching fire (roof subcontractor 
negligence), a City of Houston waterline break, and delays in permit issuance caused 
an increase to financing costs such as construction interest and financing fees. 

 
Developer Fees:   

• Developer fees are calculated at 15% of the project’s eligible costs and this increase 
is a direct result of the increases detailed above. 

 
 
Please let us know if you need any further information to process this request. 
 
 
Sincerely, 
 
 
Jason Trevino 
LDG Development, LLC 
512-578-8488  
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BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, Discussion, and Possible Action on a waiver relating to 10 TAC §11.101(b)(2), 
related to Development Size Limitations for Bluff View Apartments in Boerne  
 

RECOMMENDED ACTION 
 

WHEREAS, new construction Tax-Exempt Bond developments located in Rural Areas 
are limited to a maximum number of 120 units pursuant to 10 TAC §11.101(b)(2) of 
the Qualified Allocation Plan (QAP); 

 
WHEREAS, the Department received a request from an applicant to build a 200-unit 
development in Boerne, Kendall County, which is considered a Rural Area pursuant to 
the 2021 Site Demographic Characteristics Report released by the Department;   
 
WHEREAS, staff has performed an evaluation of the proposed primary market area, 
demand calculations, number of units proposed, drive times to major employers in 
the area and population trends of Boerne, and believes granting the waiver supports 
the requirements articulated in 10 TAC §11.207 relating to waivers granted by the 
Board; and  

 
WHEREAS, the granting of the waiver is specific to the facts and circumstances 
relating to this request and information provided by the applicant; should those 
change at the time the housing tax credit application is submitted or should the 
application be submitted in a subsequent program year, a re-evaluation of the 
request may be warranted;  
 
NOW, therefore, it is hereby  
 
RESOLVED, that the waiver relating to 10 TAC §11.101(b)(2) of the QAP concerning 
Development Size Limitations for a proposed development in Boerne, Kendall County, 
planned for submission in the 2021 program year is hereby granted.   
 

BACKGROUND 
 
The QAP contains a provision relating to limitations of the size of a development which reads in 
part “Competitive Housing Tax Credit or Multifamily Direct Loan-only Developments involving 
New Construction or Adaptive Reuse in Rural Areas are limited to a maximum of 80 total Units. 
Tax-Exempt Bond Developments involving New Construction or Adaptive Reuse in a Rural Area 
are limited to a maximum of 120 total Units.” 



 
This requirement stems, in part, from the definition of a Rural Development as found in Tex. 
Gov’t Code §2306.004(28-b), which reads “a development or proposed development that is 
located in a rural area, other than rural new construction developments with more than 80 
units.” This definition has applicability as it relates to Competitive 9% HTC applications under 
what is known as the Rural Set-Aside, which requires a certain amount of the HTC ceiling be 
reserved for developments in a rural area. Staff believes the definition represents a 
characterization of a development that would have greater implication under the Competitive 
9% HTC program considering the Rural Set-Aside and other provisions that relate to the scoring 
of a rural application. Under the Non-competitive 4% HTC program, set-aside and scoring 
provisions do not exist.  Moreover, staff modified the maximum number of units under the 4% 
HTC program from 80 to 120 units starting with the 2019 QAP.   The requirement in the rule 
that limits the size of multifamily developments in rural areas, regardless of funding source, is 
representative of Department policy in preventing the over-burdening of units in a rural area.  
 
The request was represented to involve a new construction, 200-unit development located in 
Boerne, Kendall County that will serve the general population. It has been represented that all 
200 units will be restricted to 60% of Area Median Income (AMI).  
 
Boerne is located northwest of San Antonio and is considered an Urban Area according to the 
Department’s 2021 Site Demographic Characteristics Report. According to 10 TAC 
§11.1(d)(114), an area is considered Rural if it is within a metropolitan statistical area that has a 
population of less than 25,000, and does not share a boundary with an Urban Area. The 2021 
Site Demographics Characteristics Report indicated the population of Boerne is 14,799 and part 
of the San Antonio-New Braunfels, TX MSA.  According to the U.S. Census Bureau, the 
population of Boerne was 10,471 in 2010 and has increased to 18,232 in 2019.  The city limit 
boundaries of Boerne and San Antonio are separated by less than one mile and driving distance 
from the limits of Boerne to San Antonio at highway speeds is less than two minutes, according 
to the applicant.  Staff notes that if Boerne and San Antonio shared a boundary, Boerne would 
have been considered urban, despite the population figure. Based on the growing population, 
proximity to San Antonio, presence of multiple large employers nearby, and new commercial 
and single family development occurring in Boerne, the applicant believes that Boerne is 
growing at such a rapid pace and is characteristic of what would be seen in areas considered 
urban.    
 
Included with the waiver request, the applicant provided a complete market study for the 
proposed development that evaluates capture rates and demand calculations based on the 
Primary Market Area. From a limited review of the market study, the capture rates for the 
project are within the required parameters for both rural and urban areas under 10 TAC 
§11.302(i)(1) of the Underwriting Rules and Guidelines.  
 
According to information provided by the applicant, there are 161 employers with 50+ 
employees, totaling over 5,200 jobs within a 20-minute drive of the proposed development 
site, not to mention the 45 employers with 50+ employees within a 5-mile radius of the site. 



Moreover, information from the applicant indicated that single family development continues 
to grow at an average of 29 new homes completed per month over the past three years while 
multifamily construction has been more limited.  According to the Department’s property 
inventory, there are five multifamily developments in Boerne and two of those serve a general 
population while the other three serve elderly. The two general population developments were 
constructed in 1998 and 2019 under the Competitive 9% HTC program, and are 96% occupied 
and 100% occupied, respectively.      
 
The general process for a waiver granted by the Board, as articulated under 10 TAC §11.207 of 
the QAP, requires an applicant to demonstrate that the need for such waiver is beyond the 
applicant’s control, and also requires an applicant to demonstrate how, by granting the waiver, 
the Department would better serve its policies and purposes under Tex. Gov’t Code §2306. It is 
important to note that 4% HTC transactions are financially feasible only on a larger scale in 
order for the development to be able to absorb the costs associated with issuing bonds.  The 
applicant cannot control these costs and this application is not proposed to be part of a 
portfolio of other transactions where such costs could be absorbed.  As previously noted, the 
Department’s property inventory reflects only two general population developments in Boerne 
and both have high occupancy rates as previously noted.  Both of these developments were 
constructed under the size limitations relating to the Competitive 9% HTC program.  Also worth 
noting is that a similar rural waiver for a 162-unit senior development in Boerne was granted by 
the Board in 2018.    
 
Within the request, applicant argues that due to the growing population and current lack of 
affordable housing within and near the City of Boerne, the need for affordable housing in the 
community will go unmet, which speaks to Tex. Gov’t Code §2306.001(2). Staff believes the 
proposed development would also serve to stimulate economic development in Boerne as 
articulated under Tex. Gov’t Code §2306.002 and would maximize the number of affordable 
units added to the state’s housing supply as identified under Tex. Gov’t Code §2306.6701.  
Moreover, the applicant represented that the Boerne Independent School District is one of the 
fastest-growing school districts in Texas and according to the Boerne Kendall County Economic 
Development Corporation, more affordable housing options in Boerne would reduce the 
commuting time for many of the residents. 
 
Considering all of the aforementioned facts, staff believes Boerne has some of the 
characteristics that would be representative of an urban area, and that the area could support 
the number of units proposed by the applicant based on the preliminary information received.  
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BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion and possible action regarding eligibility under 10 TAC §11.101(b)(1)(C) related 
to Ineligibility of Developments within Certain School Attendance Zones for Marine Park Apartments in 
Fort Worth 

 
RECOMMENDED ACTION 

 
WHEREAS, pursuant to 10 TAC §11.101(b)(1)(C) of the 2021 Qualified Allocation Plan (QAP) 
any development that falls within the attendance zone of a school that has a Texas Education 
Agency (TEA) Accountability Rating of F for the most recent year available prior to 
Application and an Improvement Required Rating for the most recent year preceding is 
ineligible with no opportunity for mitigation; 
 
WHEREAS, a request for a waiver was submitted for Marine Park Apartments, a proposed 
4% Housing Tax Credit application in Fort Worth; 
 
WHEREAS, it was disclosed that the elementary school serving the development, Marilyn 
Miller Elementary School, received a 2019 TEA Rating of F and 2018 Rating of Improvement 
Required;  
 
WHEREAS, the Applicant has proposed various mitigation efforts to facilitate school 
performance of the residents that are more fully described in Exhibit A; 
 
WHEREAS, there is no provision under the rule by which staff has the discretion to review 
the information submitted as part of the waiver request in order to find Marine Park 
Apartments eligible; and 
 
WHEREAS, if the waiver was granted it would be specific to the facts and circumstances 
relating to this request and information provided by the applicant; should those change at 
the time the application is submitted or should the application be submitted in a 
subsequent program year, a re-evaluation of the request would be warranted;  
 
NOW, therefore, it is hereby, 
 
RESOLVED, that the proposed site of Marine Creek Apartments is ineligible based on the 
aforementioned factors and information specific to Marilyn Miller Elementary School, as 
noted herein. 

BACKGROUND 
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A request was submitted that proposes the acquisition and rehabilitation of Marine Park Apartments, 
an existing general population development located at 3314 NW 33rd Street, in the northern part of Fort 
Worth, in a census track with a 21.2% poverty rate. The development is comprised of 124 units, and the 
applicant has stated 50% of the units will be for households at 50% of the Area Median Family Income 
(AMFI) and the remaining 50% will be for households at 60% of AMFI.  The applicant has also represented 
that 66% of the units are covered by a Section 8 Housing Assistance Payment (HAP) Contract that expires 
in 3 years and which the applicant intends to renew for another 20 years.  
 
The development is located within the Lake Worth Independent School District (ISD), a district with an 
overall rating of C according to the 2019 TEA Accountability Ratings. Specifically, the development is in 
the attendance zone of Marilyn Miller Elementary School (Miller) which received a 2019 TEA 
Accountability Rating of F and a 2018 Improvement Required rating. In reviewing the TEA Accountability 
reports for 2015, 2016, and 2017, Miller achieved a Met Standard rating for two of the three years.   
 
10 TAC §11.101(b)(1)(C) reads as follows:  
 

“(C) Ineligibility of Developments within Certain School Attendance Zones. Any 
Development that falls within the attendance zone of a school that has a TEA 
Accountability Rating of F for the most recent year available prior to Application and an 
Improvement Required Rating for the most recent available year preceding is ineligible 
with no opportunity for mitigation. Developments that are encumbered by a TDHCA LURA 
on the first day of the Application Acceptance Period or at the time of Pre-application (if 
applicable), an Elderly Development, or a Supportive Housing SRO Development or 
Supportive Housing Development where all Units are Efficiency Units are exempt.” 

 
Although Marine Park Apartments is an existing development, it is not currently encumbered by a TDHCA 
LURA, nor does it meet any of the other criteria in the rule that would allow it to be considered eligible 
despite the school rating.  According to 10 TAC §11.207 of the QAP, the applicant must demonstrate how 
the need for the waiver is not within control of the applicant, and establish how, by granting the waiver, 
the Department would better serve its policies and purposes under Tex. Gov’t Code §2306.  Included in 
this Board item is the applicant’s response regarding how granting the waiver furthers the purposes of 
the Department and its policies, which highlight the following: 

• The zip code in which the development is located has seen rental rates increase 13% in the 
last 3 years while wages have only increased 7% and the preservation and restrictions 
placed on the property would help ease the burden of rising rental rates; 

• Currently, only 66% of the units are restricted through a Section 8 HAP Contract and the 
proposal will restrict 100% of the units; 

• The applicant proposes to maximize the number of affordable units by deep income 
targeting to households at 50% of AMFI; 

• The development will provide supportive services to residents that would not otherwise 
be provided; and 

• The development was originally built in 1977, and proposes approximately $77k/unit in 
rehabilitation costs which is $47k/unit more than what the QAP requires. 
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Moreover, the applicant has suggested mitigating factors to which they plan to commit to in conjunction 
with an application for 4% Housing Tax Credits.  These are included herein (Exhibit A) and include but 
are not limited to providing an early childhood pre-K program at no cost to the residents, operate an 
after-school learning center and constructing an additional on-site community space for use by Lake 
Worth ISD or other local community agencies to provide children’s learning classes for children within 
the school district. 
 
Due to the COVID-19 pandemic, TEA did not provide Accountability Ratings for the 2019-2020 school 
year.  Moreover, TEA recently announced that Accountability Ratings would be paused for the 2020-
2021 school year. The disruptions caused to the TEA accountability system could be determined to not 
be within the applicant’s control.  An accurate picture of school performance following the 2019 Rating 
of “F” could not be obtained based on TEA measurements.   
 
There is no framework within the QAP by which staff could review the information submitted and arrive 
at a recommendation other than a recommendation of ineligibility. Included herein is information 
provided by the applicant that would serve as the basis for the Board’s review (Exhibit A).   While the 
QAP currently provides owners with the option of providing after-school programs to its residents if they 
so choose, if the Board were to find the Development Site eligible, the Board could do so on the basis 
that the applicant agrees to offer after-school programs to the residents as a required tenant supportive 
service throughout the life of the Land Use Restriction Agreement.  Moreover, since the applicant has 
proposed the construction of an additional on-site community learning space, the Board’s approval could 
be conditioned upon the application, when ultimately submitted, reflecting such space. These 
requirements would be reflected in the Land Use Restriction Agreeement.   
 



Exhibit A 



 
August 4, 2021 
 
 
 
Ms. Teresa Morales 
Director of Multifamily Bonds 
TX Dept. of Housing & Community Affairs 
 
RE:  Waiver Request - Marine Park Apartments - 3144 NW. 33rd St. Fort Worth 
 
Dear Ms. Morales: 
 
Think Housing Development (the “Developer”) seeks to acquire and renovate the above referenced 
project with 4% housing tax credits and tax-exempt bonds.  The project is currently ineligible under 
§11.101(b)(1)(C) of the Rules – Ineligibility of Developments within Certain School Attendance Zones.  
The elementary school serving the project, Marilyn Miller Elementary School, received an overall “F” 
rating in 2019, and an “Improvement Required” rating in 2018, thereby making it ineligible under this 
section. 
 
The Developer submits this request for Waiver under §11.107 of the Rules for §11.101(b)(1)(C) with the 
following justifications and mitigating factors.  More detail on each justification is included in the 
attached pages. 
 

- By granting the waiver, the policies under Texas Government Codes §2306.001, 2306.002, 
2306.359 and 2306.6701 will be better served if the waiver is granted, and the project is 
otherwise allowed to proceed under the Rules. 

 
- Other mitigating factors as detailed in the attached pages. 

 

We appreciate your review of our request.  Please don’t hesitate to reach out for any further 
information or materials as needed for your review. 
 
Sincerely, 
 
 
 
Christian Szymczak 
Managing Partner 
Think Housing Development 



§11.207 of the 2021 QAP states that: 
 
“The waiver request must establish how, by granting the waiver, it better serves 
the policies and purposes articulated in Tex. Gov't Code §2306.001, 2306.002, 
2306.359, and 2306.6701, (which are general in nature and apply to the role of 
the Department and its programs, including the Housing Tax Credit program) than 
not granting the waiver.” 
 
The following sections are copied verbatim from TX Gov’t Codes §2306.001, 
2306.002, 2306.359 and 2306.6701 
 
Shown in red is the Developer’s input as to how the approval of the requested 
waiver may better serve these sections of the Gov’t Code. 
 
Sec. 2306.001.  PURPOSES.  The purposes of the department are to: 
 

(1)  assist local governments in: 
(A)  providing essential public services for their residents;  and. In granting the 

waiver, the Department will assist in the preservation of the project as an 
affordable housing asset for the long-term future, which in turn will provide 
the public service of providing safe, sanitary and affordable housing to local 
residents. 

 
(B)  overcoming financial, social, and environmental problems;  the construction 

and preservation of affordable housing helps low income families live in 
areas that would otherwise be difficult for them to afford.  The zip code in 
which the project is located has seen rental rates increase 13% in the last 3 
years, while wages have only increased 7%.  The preservation of Marine Park 
would ease the burden of rising rental rates for local residents, which in turn 
will ease the financial hardship suffered by those families, and social issues 
that may arise from those hardships. 

 
(2)  provide for the housing needs of individuals and families of low, very low, and 

extremely low income and families of moderate income;  If the waiver is granted 
and Marine Park allowed to proceed with an HTC allocation, the Development 
Owner will sign a new 35 year LURA restricting at least 50% of all units at 50% AMI 



or lower, and the remaining at 60% of AMI.  Currently, only 66% of the units at 
Marine Park are restricted to low-income families.  Owner will also extend the 
existing HAP contract, currently set to expire within 3 years, to the maximum 
allowable period of 20 years.  These factors will ensure that the 124 families and 
individuals at Marine Park will be provided with safe, sanitary and affordable 
housing for the long-term future. 

 
(3)  contribute to the preservation, development, and redevelopment of 

neighborhoods and communities, including cooperation in the preservation of 
government-assisted housing occupied by individuals and families of very low and 
extremely low income;  The planned renovation of Marine Park will amount to 
over $8mm in interior improvements and site work.  Part of the renovation budget 
will include a large, newly constructed community center.  The Owner will make 
the center available for the residents and to public agencies to provide services to 
the local residents.  If permitted by TDHCA, the renovation of Marine Park will 
provide an increased perceived value to the local area, thereby increasing other 
investment in the area.  Additionally, the planned social services of school tutoring 
and jobs training at the project by the Owner and public agencies will encourage 
economic growth in the area by producing more educated children and trained 
workforce. 

 
(4)  assist the governor and the legislature in coordinating federal and state programs 

affecting local government; N/A 
(5)  inform state officials and the public of the needs of local government; N/A 
(6)  serve as the lead agency for: 

(A)  addressing at the state level the problem of homelessness in this state; 
(B)  coordinating interagency efforts to address homelessness;  and 
(C)  addressing at the state level and coordinating interagency efforts to address 

any problem associated with homelessness, including hunger;  and Increased 
cost of rental housing is one of the factors responsible for the recent rise in 
homelessness in local communities.  Providing additional low-income units, 
like the new long-term rent restrictions proposed by the development owner 
at Marine Park, will ease the burden of increased housing costs for local 
residents. 

(7)  serve as a source of information to the public regarding all affordable housing 
resources and community support services in the state.  N/A 



 

 

 

 

Sec. 2306.002.  POLICY.  (a)  The legislature finds that: 
 

(1) every resident of this state should have a decent, safe, and affordable living 
environment;  With the recent rise of homelessness and increased housing costs in 
local communities like the one in which Marine Park is located, the need for 
affordable housing is greater than ever.  The granting of the requested waiver and 
TDHCA approval of Marine Park will provide additional low-income units to the local 
community, thereby easing the burden of increased housing costs on local residents. 
 

(2) government at all levels should be involved in assisting individuals and families of 
low income in obtaining a decent, safe, and affordable living environment;  and By 
granting a waiver and approving the project, TDHCA will assist the local area 
government in housing low-income families, who may otherwise find it difficult to 
afford local housing in the area.  The addition of affordable housing provided by the 
State will help ease the burden on local governments who may otherwise be 
compelled to alleviate housing affordability issues faced by their residents. 

 

 
(3) the development and diversification of the economy, the elimination of 

unemployment or underemployment, and the development or expansion of 
commerce in this state should be encouraged. 
 
(b)  The highest priority of the department is to provide assistance to individuals 

and families of low and very low income who are not assisted by private 
enterprise or other governmental programs so that they may obtain affordable 
housing or other services and programs offered by the department.  As stated 
previously, the recent rise in housing costs has increased the demand for 
affordable housing to all-time high levels.  With the approval of Marine Park, 
the Department can ensure that they are using their resources to serve low and 
very low-income families and individuals. 

 



 
 

 

Sec. 2306.359.  ISSUANCE OF PRIVATE ACTIVITY BONDS.   
(a) In evaluating an application for an issuance of private activity bonds, the 

department shall score and rank the application using a point system based on 
criteria that are adopted by the department, including criteria regarding: The 
Development Owner will request an issuance of private activity bonds from either 
TDHCA or a local issuer.  The Development Owner believes that an issuance of 
private activity bonds, regardless of the Issuer, is a priority for the state based on 
the following criteria: 
 

(1)  the income levels of tenants of the development, consistent with the 
funding priorities provided by Section 1372.0321; The PAB application for 
Marine Park will be Priority 1a, with at least 50% of the project units 
reserved for families or individuals at 50% AMI or less. 
 

(2)  the rent levels of the units; 66% of the project units are / will be covered 
under a project-based HAP contract.  A significant number of residents will 
have incomes at or below 30% of AMI.  Currently, only 66% of the project is 
restricted to low-income tenants.  If approved, 100% of the units will be 
low-income restricted. 

 
(3)  the level of community support for the application;  The Developer 

anticipates that local officials will support the renovation and long term use 
designation of the project. 

 
(4)  the period of guaranteed affordability for low income tenants;  The 

Developer will elect the maximum allowable use period of 35 years, and 
maximum HAP contract extension of 20 years. 

 
(5) the cost per unit of the development; Total rehab costs are anticipated at 

$9.5mm, or $77,223 per unit.  Total development costs are estimated at 
$30mm. 

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=1372.0321


(6) the size, quality, and amenities of the units; The project is a renovation of 
existing buildings, and therefore unit sizes will be as existing.  Numerous site 
and unit amenities will be added as part of the renovation including 
installation of new high quality interior finishes and newly constructed 
community center. 

 
(7) the services to be provided to tenants of the development; and A full-time 

service coordinator will be on-site to assist with school tutoring for children, 
and jobs training courses for adults.  The community center will be made 
available to local agencies for their use in providing services to the local 
community at large. 

 
(8)  other criteria as developed by the board. N/A 

(b)  The department shall make available on its website details of the scoring system 
used by the department to score applications. N/A 

 
(c)  The department shall underwrite the applications by determining: 

(1)  that the general contractor's profit, overhead, and general requirements 
are within the maximum limit published by the department; 

(2)  that the developer fee for the proposed project does not exceed the 
maximum amount allowed by the department;  and 

(3)  if applicable, the amount of tax credits available to the proposed 
development.  The Developer will underwrite the project within Department 
rules. 

 
(d)  In adopting criteria for underwriting applications under this section, the 

department shall attach additional weight to criteria that will determine the 
maximum amount that can be awarded that will: 

(1)  result in an issuance of private activity bonds for developments serving the 
lowest income tenants;  and 

(2)  produce the greatest number of high-quality units committed to remaining 
affordable to qualified tenants for extended periods.  As stated previously, 
the Developer’s PAB application will be Priority 1a, with at least 50% of units 
restricted at 50% AMI or lower. 

 

 



 

 

 

 

Sec. 2306.6701.  PURPOSE.  The department shall administer the low-income housing tax 
credit program to: 

(1)  encourage the development and preservation of appropriate types of rental housing 
for households that have difficulty finding suitable, affordable rental housing in the 
private marketplace; The waiver and approval of Marine Park will align with the 
Department’s goal to preserve affordable housing via the reservation of 4% low-
income housing tax credits. 

(2)  maximize the number of suitable, affordable residential rental units added to the 
state's housing supply;  The Developer plans to submit an application for 4% HTC 
under the 2022 QAP.   As of late in the State of Texas, the allocation of 4% HTC to 
low-income projects has been limited due to the oversubscription of PAB in the 
State.   As Marine Park is anticipated to be a Priority 1a PAB project, this would 
ensure competitiveness of the project for a bond issuance, and therefore an 
allocation of 4% HTC as a deeply affordable project.  The approval of this project 
would therefore align with the Department’s goals of maximizing the number of 
affordable units supplied with the Department’s resources.  Not approving the 
project may cause available funds to be allocated to a less deeply affordable project 
in the pool of PAB projects. 

(3)  prevent losses for any reason to the state's supply of suitable, affordable residential 
rental units by enabling the rehabilitation of rental housing or by providing other 
preventive financial support under this subchapter;  and The allocation of 4% HTC 
and PAB for Marine Park would increase the long-term availability of low-income 
units in the local community. 

(4)  provide for the participation of for-profit organizations and provide for and 
encourage the participation of nonprofit organizations in the acquisition, 
development, and operation of affordable housing developments in urban and rural 
communities.  N/A 

 



The following are mitigating factors that the Board and Staff may consider that, in 
the opinion of the Developer, help to further the goals and purposes of the 
Department and its policies. 

 

1. The Developer pledges to enter into an agreement with the Lake Worth 
Independent School District or Marilyn Miller Elementary School to provide 
an early childhood pre-K program at no cost to the residents of Marine 
Park.  Adequate space will be provided for the program within the new 
community center to be constructed as part of the proposed renovation. 
 

2. The Developer pledges to operate an after-school learning center within 
the new community center for a minimum of 15 hours weekly, to include 
on-site educational services to middle and high school children by a 
dedicated service coordinator. 
 

3. Marine Park is an existing, federally assisted family project with a Housing 
Assistance Payments contract from HUD that currently covers 82 of the 124 
units.  The Developer pledges to renew the HAP contract for the maximum 
allowable period of 20 years. 
 

4. The Developer will construct additional on-site community space for use by 
the LWISD or other local community agency to provide children’s learning 
classes for children within the project’s school district, but who are not 
necessarily residents of Marine Park. 
 

5. Marine Park will apply with for private activity bonds with a Priority 1a 
designation, having more than 50% of units reserved for families at or 
below 50% of AMI, with the remaining units reserved for 60% of AMI or 
below.  As a Priority 1a designated project, Marine Park would be more 
deeply affordable than most other bond financed projects in the State.  
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BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 

SEPTEMBER 2, 2021 

 
Presentation, discussion, and possible action regarding the  issuance of Determination Notices  for 4% 
Housing Tax Credit Applications 
 

RECOMMENDED ACTION 
 

WHEREAS, two applications as further detailed below were submitted to the Department 
for consideration of a Determination Notice of 4% Housing Tax Credits;  
 
WHEREAS, one of the applications, W. Leo Daniels (#21450), was previously determined 
by the Board in October, 2020, to be eligible despite the presence of crime rates in the 
subject and adjacent census tracts that exceeded the threshold in the rule based on local 
police beat data; 
 
WHEREAS, the crime rate for the subject census tract is currently below the threshold in 
the rule and although the crime rate for the adjacent tract has decreased since the Board’s 
previous determination, it remains over the threshold in the rule; 
 
WHEREAS,  staff  is  recommending  the  Board  affirm  its  previous  finding  on  eligibility 
regarding the crime rate; 
 
WHEREAS, the Executive Award and Review Advisory Committee (EARAC) considered the 
compliance history associated with both applications listed herein; and 
 
WHEREAS, EARAC recommends both of the applications for an award of 4% Housing Tax 
Credits, in the specific amounts noted herein, and subject to any underwriting conditions 
as noted in the Real Estate Analysis Report and any compliance conditions as reflected in 
Exhibit A, as applicable;  
 
NOW, therefore, it is hereby 
 
RESOLVED, the Board hereby affirms its previous finding of eligibility relating to the crime 
rate associated with W. Leo Daniels (#21450);  
 
FURTHER  RESOLVED,  that  the  issuance  of  Determination  Notices  in  the  respective 
amounts for each of the applications listed herein, subject to underwriting conditions as 
found in the Real Estate Analysis report posted to the Department’s website, and subject 
to  any  EARAC  conditions  as  reflected  in  Exhibit  A,  is  hereby  approved  in  the  form 
presented at this meeting; and 
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FURTHER RESOLVED, since the compliance conditions as reflected in Exhibit A for W. Leo 
Daniels  (#21450) apply  to  ITEX as an applicant,  if approved by  the Board,  they will be 
applicable and satisfy the requirements of a written report to the Board of compliance 
history for ITEX under Tex. Gov’t Code §2306.057(a) for other applications by ITEX that 
may  be  administratively  approved  in  near  future without  further  presentation  to  the 
Board  (e.g.  Sandpiper  Cove,  where  there  are  no  additional  affiliates  with  compliance 
histories  to  report,  and  there  are  no  compliance  issues  associated with  the  proposed 
project). 
 
 

BACKGROUND 
 

The 4% Housing Tax Credit (HTC) program is considered a non‐competitive program in that there is not 
a specific ceiling amount of HTCs that can be issued each year.  Rather, the ceiling amount of HTCs that 
can possibly be issued is limited by the amount of Private Activity Bond volume cap available. The Texas 
Bond Review Board (BRB) administers the Private Activity Bond program for the State of Texas, and for 
the 2021 calendar year, the state received approximately $3.2 billion in Private Activity Bond authority, 
of which approximately $847 million is reserved for multifamily housing until August 15th of each year.  
After such date,  there may be more Private Activity Bond volume cap that goes towards multifamily 
housing. The collapse occurred on August 16, 2021 (given that the 15th was a weekend), and there was 
approximately $1.76 billion in applications requesting volume cap, with the majority of those requests 
being for multifamily.  There was approximately $241 million in unreserved volume cap that collapsed, 
leaving  approximately  $1.56 million  unreserved  and waiting  for  volume  cap  to  be  released  through 
currently reserved applications that were withdrawn.  The last day to issue a reservation for the 2021 
program year is November 15th.      
 
Individual projects receive a Certification of Reservation (Reservation) from the BRB that allows for a 
statutory 180‐day closing timeline.  For those projects seeking 4% HTCs (as the majority of them do), 
they must  complete  the  Department’s  review  process,  the  bond  issuer’s  process,  and  the  Attorney 
General’s  process  in  order  to  close  within  the  prescribed  timeframe.  The  Department  accepts 
applications on a monthly basis throughout the year. The year from which the Reservation is issued is 
what determines the Qualified Allocation Plan (QAP) to which the application must adhere.   
 
The Reservations from the BRB for the developments described herein were issued under the Priority 3 
designation unless noted otherwise, which does not have a prescribed restriction on the percentage of 
Area Median Family Income (AMFI) that must be served (beyond the federal requirement).  The AMFI 
levels proposed to be served for each of the projects are indicated below in their respective summaries. 
 
21450 W. Leo Daniels Towers 
 
The  W.  Leo  Daniels  Towers  project  involves  the  acquisition  and  rehabilitation  of  an  eight‐story 
multifamily project originally built in 1979.  The building contains 100 units and is located at 8826 Harrell 
Street in Houston, Harris County.  The development proposes 10 units to be rent and income restricted 
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at 30% of AMFI, 20 units to be rent and income restricted at 50% of AMFI, and the remaining 70 units to 
be rent and income restricted at 60% of AMFI.  Moreover, the project‐based Section 8 rental assistance 
is expected to continue for all of  the units.   The development will serve the elderly population.   The 
Department received a  letter of support  for the development from State Representative Armando L. 
Walle, dated July 8, 2021. 
   
Poverty, Blight, and Crime: There are three Neighborhood Risk Factors associated with the development 
relating to the poverty rate, blight, and the Part  I violent crime rate.   The application was previously 
submitted to the Department on June 11, 2020 (20482), but was subsequently withdrawn on October 
22, 2020.  The poverty rate and blight risk factors were previously considered mitigated by staff.  The 
crime rate for the subject census tract and the adjacent census tract were not considered mitigated by 
staff as local police beat data did not yield a crime rate below the threshold in the rule.  At the Board 
meeting of October 8, 2020, the Board found the site eligible despite the crime rates.  Updated crime 
rates indicate the subject census tract is now below the threshold in the rule and although the adjacent 
census tract has seen a decrease in the crime rate, it is still above the threshold in the rule.  Although 
typically because of  the  rule  staff would present  this  as a  recommendation of  ineligibility,  given  the 
Board’s prior decision staff is recommending the Board affirm its prior decision and find the site eligible.  
 
Previous Participation:   The Previous Participation review for  the applicant  falls under  the Previously 
Approved category with the conditions as noted in Exhibit A recommended by EARAC.  
 
Recommended HTC Amount: $1,222,178 
 
21451 Horizon Pointe 
 
The development involves the new construction of 312 units for the general population at  Interstate 
Highway 10 and Woodlake Parkway, which is located within the City of San Antonio and partially within 
its  extraterritorial  jurisdiction  in  Bexar  County.    The  income  averaging minimum  set‐aside  has  been 
elected and the application reflects that 20 units will be rent and income restricted at 30% of AMFI, 35 
units will be rent and income restricted at 40% of AMFI, 106 units will be rent and income restricted at 
50% of AMFI, and the remaining 151 units will be rent and income restricted at 70% of AMFI.  The Las 
Varas Public Facility Corporation is serving as the bond issuer. 
 
School:  There  is  a  Neighborhood  Risk  Factor  associated  with  the  development  relating  to  the 
performance of the middle school in the attendance zone for which the site is located.  The application 
was previously submitted to the Department on August 18, 2020 (20489), and received approval from 
the Board on November 5, 2020.  Mitigation for the school performance was not required as a waiver 
had been granted by the Board on April 23, 2020, in response to the COVID‐19 pandemic. The waiver 
was applicable to those 4% HTC applications submitted under the 2020 QAP that received a Reservation 
from  the  Bond  Review  Board  in  the  2020  calendar  year.    Pursuant  to  §11.101(a)(3)(C)  of  the  QAP, 
mitigation  for  school  performance  is  not  required  for  applications  submitted  in  2021  due  to  school 
closures as a result of the COVID‐19 pandemic.  
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Previous  Participation:    The  Previous  Participation  review  for  the  applicant  resulted  in  a  Category  2 
designation and EARAC recommended approval subject to the conditions noted in Exhibit A. 
 
Recommended HTC Amount: $2,753,225 
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EXHIBIT A 

Previous Participation Results 
 

Application 
Number 

Development 
Name 

Category   PPR Conditions 

21450  W. Leo Daniels 
Towers 

Previously 
Approved 

1. ITEX agrees to replace the existing management 
company, consultant, or management personnel 
with another of its choosing, for any of their 
properties identified with new Events of 
Noncompliance (defined as those not corrected 
during the corrective action period) on any 
Audits notified from March 1, 2021 through 
December 31, 2022. 

2. ITEX will hire a third party compliance auditor to 
review their existing portfolio on a quarterly 
basis and have them provide reports and 
guidance to ITEX and independent reports to 
TDHCA upon request, through December 31, 
2022.  

3. ITEX will actively engage with TDHCA compliance 
staff to use better processes and best practices 
to reduce compliance issues through December 
31, 2022.  

4. Owner has designated the Director of 
Compliance and Asset Management to receive 
Compliance correspondence and provide timely 
responses to the Department on behalf of the 
proposed Development and all other 
Developments subject to a TDHCA LURAs over 
which the Owner has the power to exercise 
Control.  

5. ITEX will require that at least one the of the 
following employees: VP of Operations, 
Compliance Director, Compliance Auditor(s), 
Regional Manager(s), or Site Staff annually 
attend the trainings listed and provide 
certifications to TDHCA upon request through 
December 31, 2022.  
     a. Housing Tax Credit Trainings sponsored by 

the Texas Apartment Association;  

     b. 1st Thursday Income Eligibility Training 

conducted by TDHCA;  

     c. Review one or more of the TDHCA 

Compliance Training Webinars: 
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          i. 2012 Income and Rent Limits Webinar 

Video;  

          ii. 2012 Supportive Services Webinar Video;  

          iii. Income Eligibility Presentation Video;  

          iv. 2013 Annual Owner’s Compliance Report 

(AOCR) Webinar Video;  

          v. Most current Tenant Selection Criteria 

Presentation;  

          vi. Most  current  Affirmative Marketing 

Requirements Presentation;  

          vii. Fair Housing Webinars 

(including but not limited to the 2017 

FH Webinars) 

 

21451  Horizon Pointe  2  1. Applicant/Owner is required to ensure that each 
Person subject to previous participation review 
for the Combined Portfolio will correct all 
applicable issues of non‐compliance identified 
with associated development 05437 (ID 4316) 
The Ravello on or before August 31, 2021 and 
provide the Department with evidence of such 
correction within 30 calendar days of that date. 

2. The San Antonio Housing Authority (SAHA) is 
required to designate a person or persons to 
receive Compliance correspondence and ensure 
that this person or persons will provide timely 
responses to the Department for and on behalf 
of the proposed Development and all other 
Developments subject to TDHCA LURAs over 
which the Owner has the power to exercise 
Control.  A list of the person or persons positions 
should be provided to the Department no later 
than December 31, 2021. 

3. SAHA agrees to establish an email distribution 
group in CMTS, to be kept in place until no later 
than December 31, 2022, and include agreed 
upon employee positions and/or designated 
Applicant members. 
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TO BE POSTED 
NOT LATER THAN 
THE THIRD DAY 

BEFORE THE 
DATE OF THE 

MEETING 
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