TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS

Multifamily HOME Match Program

TDHCA Federal Award Number:
Uniform Application Number:
LAND USE RESTRICTION AGREEMENT

(Multifamily Properties)

THE STATE OF TEXAS
§





§

COUNTY OF (

§


THIS LAND USE RESTRICTION AGREEMENT ("Agreement" or “LURA”), executed to be effective the ( day of ■, 20(, is by and between ( (“[Leasehold] Owner”), and the TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS, a public and official agency of the State of Texas ("Department") (herein collectively referred to as the “Parties”).

R E C I T A L S:


[Leasehold] Owner is the [leasehold estate] owner of certain improvements ("Improvements") OPTIONAL■[that will consist] or [consisting] of a ■ Unit [multifamily] [Single Room Occupancy ("SRO")] [rental housing] [Supportive Housing] ■[OPTIONAL ■ Elderly Development OR ■Development] to be known as ( ("Project") situated on real property ("Land") located in the City of (, County of (, State of Texas, more fully described as a Leasehold interest in Exhibit "A" attached hereto and incorporated herein by reference. The Land and Improvements are hereinafter collectively referred to as the "Property".


The Department has agreed to administer a HOME Match Development in accordance with the HOME Match Investment Partnerships Program under the applicable provisions of the Federal Act and State Act (as such terms are hereafter defined), in accordance with that certain HOME Match Contract #(, executed by and between [Leasehold] Owner and the Department, [as joined and consented to by (, as fee title owner (“Fee Title Owner”),] under which the Department further agrees to HOME Match Amount provided by [Leasehold] Owner for HOME Match Units in the Project.


[OPTIONAL WHEN LEASEHOLD: As a condition to the Department utilizing the HOME Match Amount for HOME Match Units, the Department has required that the Fee Title Owner join in the execution of this Agreement for the purpose of subjecting the fee title to the Land to the covenants and restrictions herein by executing a Joinder of Owner of Fee Title in LURA.]

Pursuant to the Federal Act and State Act and the HOME Regulations, as amended, [the Fee Title Owner and Leasehold] Owner, collectively hereinafter referred to as “Owner,” must agree to comply with certain occupancy, rent and other restrictions under the Federal Act and the HOME Regulations during the HOME Affordability Period (hereinafter defined) and with certain occupancy, rent and other restrictions under the State Act during the Extended Affordability Period (hereinafter defined), and the Parties have entered into this Agreement to evidence Owner's agreement to comply with such restrictions.


NOW THEREFORE, in consideration of the premises and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereby agree as follows:

ARTICLE I

Definitions
Section 1.1.
General.
Capitalized terms used in this Agreement shall have the meanings specified in this Article I, unless the context clearly requires otherwise. Certain additional terms may be defined elsewhere in this Agreement. Any capitalized terms not specifically mentioned in this Article I of the Agreement shall have the meaning as defined in the HOME Regulations, the State Act and the Federal Act, as applicable.
a. “Adjusted Income” means "adjusted income" as defined in 24 CFR §92.203.

b. “Agreement” means this Land Use Restriction Agreement, as it may from time to time be amended.

c. “Annual Income” or “Annual Incomes” means "annual income" as defined in 24 CFR §92.203 which specifically requires the use of the following definition of annual income as defined at 24 CFR §5.609, which includes but is not limited to the list of income in HUD Handbook 4350, and specifically excludes those items listed in HUD's Updated List of Federally Mandated Exclusions from Income.

d. “Area Median Income” or “AMI” means the median income, adjusted for family size, for the area where the Property is located, as such area median income is established by HUD at least annually in accordance with the Federal Act, or as otherwise established by the Department.

e. “De Minimis Amounts” means any Hazardous Materials either (a) being transported on or from the Property or being stored for use by Owner or a tenant on the Property in connection with Owner’s or such tenant’s operations or tenancy, or (b) being used by Owner or a tenant on the Property, in either case in such quantities and in a manner that both (i) do not constitute a violation or threatened violation of any Environmental Laws and Regulations, Governmental Requirements or require any reporting or disclosure under any Environmental Laws and Regulations or Governmental Requirements, and (ii) is consistent with customary business practice for such operations in the State of Texas.

f. “Department Monitoring Procedures” means procedures and requirements adopted or imposed by the Department or HUD for the purpose of monitoring and auditing the Property and the books and records of the [Leasehold] Owner for compliance with this Agreement, including without limitation, the following: Section 2306.186 of the State Act; 10 TAC §10.404; Title VI of the Civil Rights Act of 1964 (42 U.S.C. §2000d, Subchapter V); Age Discrimination Act of 1975 (42 U.S.C. §6101 et seq.); Fair Credit Reporting Act (15 U.S.C. §1681 et seq.); The Fair Housing Act (42 U.S.C. §3601 et seq.); Equal Opportunity in Housing (Executive Order 11063 as amended by Executive Order 12259) and its implementing regulations at 41 CFR Part 60 (Executive Order 11246); Equal Employment Opportunity (Executive Order 11246); Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. §794 et seq.); Architectural Barriers Act of 1968 (42 U.S.C. §4151 et seq.); Title 10, Part 1, Chapter 1, Subchapter B of the Texas Administrative Code and Title 10, Part 1, Chapters 1, 2, 10, 11 [OPTIONAL:, 12,] and 13, of the Texas Administrative Code, as may be amended from time to time (collectively “HOME Regulations”, as further defined herein); the Multifamily Programs Procedures Manual; Section 3 of the Housing and Urban Development Act of 1968; those inspections and examinations allowed pursuant to Section 2306.231 of the State Act; and any and all other Environmental Laws and Regulations and Governmental Requirements (as defined below), as may be amended from time to time.

g. “Efficiency Unit” [means a Unit without a separately enclosed Bedroom][Intentionally deleted]. 
h. “Elderly Development” OPTIONAL [means a Development that either meets the requirements of the Housing for Older Persons Act (“HOPA”) under the Fair Housing Act, or a Development that receives federal funding that has a requirement for a preference or limitation for elderly persons or households, but must accept qualified households with children] [Intentionally deleted].

i. “Environmental Laws and Regulations” means any federal, state, or local law, statute, ordinance, or regulation, whether now or hereafter in effect, pertaining to health, industrial hygiene, or the environmental conditions on, under, or about the Land or the Improvements, including without limitation, the following, as now or hereafter amended, Hazardous Materials Transportation Act (49 U.S.C.A. §1801 et seq.); Insecticide Fungicide and Rodenticide Act (7 U.S.C.A. §136 et seq.); the National Environmental Policy Act (42 U.S.C. §4321 et seq.) (“NEPA”) ”), 24 CFR §92.352, and the related activities listed in HUD’s implementing regulations at 24 CFR Parts 50, 51, 55 and 58 (“NEPA regulations”) including screening for vapor encroachment following American Society for Testing and Materials (“ASTM”) 2600-10; Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42 U.S.C.A. §9601 et seq.) (“CERCLA”) as amended by the Superfund Amendments and Reauthorization Act of 1986 (Pub. L. No. 99-499, 100 Stat. 1613, as amended Pub. L. No. 107-377) (“Superfund” or “SARA”); Resource, Conservation and Recovery Act (24 U.S.C.A. §6901 et seq.) (“RCRA”); the Toxic Substances Control Act, 15 U.S.C.A. §2601 et seq.; Emergency Planning and Community Right to Know Act of 1986 (42 U.S.C.A. §1101 et seq.); Clean Air Act (42 U.S.C.A. §7401 et seq.) (“CAA”); Federal Water Pollution Control Act and amendments (33 U.S.C.A. §1251 et seq.) (“Clean Water Act” or “CWA”); and any corresponding state laws or ordinances including but not limited to Chapter 26 of the Texas Water Code regarding Water Quality Control, Texas Solid Waste Disposal Act (Chapter 361 of the Texas Health & Safety Code, formerly Tex. Rev. Civ. Stat. Ann. Art. 4477-7), Comprehensive Municipal Solid Waste Management, Resource Recovery, and Conservation Act (Chapter 363 of the Texas Health & Safety Code), County Solid Waste Control Act. (Chapter 364 of the Texas Health & Safety Code), Texas Clean Air Act (Chapter 382 of the Texas Health & Safety Code) and Hazardous Communication Act (Chapter 502 of the Texas Health & Safety Code), and regulations, rules, guidelines, or standards promulgated pursuant to such laws, statute and regulations, as such statutes, regulations, rules, guidelines, and standards, as amended from time to time.

j. “Extended Affordability Period” or “State Affordability Period” means the Term of this Agreement as defined herein and as required by Department in accordance with the State Act and HOME Regulations.

k. “Extremely Low-Income Families” means families and individuals whose Annual Incomes do not exceed thirty percent (30%) of the AMI in the area in which the Property is located, or as such other income limits as established by HUD or as otherwise determined by the Department. An individual does not qualify as a low-income family if the individual is a student who is not eligible to receive Section 8 assistance under 24 CFR §5.612.
l. “Federal Act” means the Cranston-Gonzalez National Affordable Housing Act, as set forth in 42 U.S.C. §12701 et seq. or any corresponding provision or provisions of succeeding law as it or they may be amended from time to time.

m. “Governmental Authority” means the United States of America, the State of Texas, the County of (, Texas, and the City of (, Texas, and any political subdivision of any of the foregoing, and any other political subdivision, agency, or instrumentality exercising jurisdiction over Owner or the Property.

n. “Governmental Requirements” means all federal, state and local laws, statutes, notices, ordinances, rules, regulations, orders and decrees of any court or administrative body or tribunal related to the activities and performances under this Agreement.
o. “Hazardous Substance” or “Hazardous Material” means any substance defined as a hazardous substance, hazardous material, hazardous waste, toxic substance or toxic waste in CERCLA (42 U.S.C. §9601 et seq.); the Hazardous Materials Transportation Act, as amended (49 U.S.C. §1801 et seq.); the Resource Conservation and Recovery Act, as amended (42 U.S.C. §6901 et seq.); or any similar applicable federal, state or local law; or in any regulation adopted or publication promulgated pursuant to any said law, either existing or promulgated from time to time, other than De Minimis Amounts of any such substances.

p. “HOME Match Affordability Period” or “Federal Affordability Period” means the period commencing on [NEW CONSTRUCTION/RECONSTRUCTION: the date of Project Completion and ending on the date which is ■[OPTIONAL ■thirty/thirty-five/forty ■[(30/35/40)] years from the date of Project Completion in accordance with the Federal Act, Consolidated Plan, and Federal HOME Regulations] [OCCUPIED REHAB: the effective date of the LURA and ending on the date which is ■[OPTIONAL ■thirty-five/forty ■[(35/40)] years from the effective date of LURA].
q. “HOME Match-Eligible Unit” means a Unit in the Project that is not assisted with HOME Program funds from the Department or any other Participating Jurisdiction as defined under 24 CFR Part 92, but [may be assisted with HOME funds if the Project has more than fifty percent (50%) HOME assisted Units, and] would qualify as affordable rental housing under 24 CFR Part 92 (a Unit occupied by families and individuals whose Annual Incomes do not exceed eighty percent (80%) of AMI), and that is eligible to be considered for Match under 10 TAC §13.10(c) and 24 CFR Part 92. [OPTIONAL: No HOME Match-Eligible Unit may have a Project-Based Voucher issued under 24 CFR Part 983.] OR [OPTIONAL: As long as the Project remains all-utility bills paid, a HOME Match-Eligible Unit may have a Project-Based Voucher issued under 24 CFR Part 983.][OPTIONAL: A HOME Match-Eligible Unit may have a Project-Based Voucher issued under 24 CFR Part 983.]
r. “HOME Program” means the federal housing program designated as the HOME Investment Partnership Program and established pursuant to the Federal Act and State Act and the HOME Regulations.

s. “HOME Regulations” means the regulations promulgated pursuant to the Federal Act and State Act by HUD and the Department, respectively, or any respective successor, as finalized and amended from time to time, which regulations govern the HOME Program. The Federal HOME Regulations are set forth at Title 24 Part 92 of the Code of Federal Regulations, Title 10, Part 1, Chapter 10 of the Texas Administrative Code (“Uniform Multifamily Rules”), Title 10, Part 1, Chapter 11 of the Texas Administrative Code (“Qualified Allocation Plan”), [OPTIONAL: Title 10, Part 1, Chapter 12 of the Texas Administrative Code (the “Multifamily Bond Rule”)], and Title 10, Part 1, Chapter 13 of the Texas Administrative Code (“Multifamily Direct Loan Rule”).

t. “HUD” means the United States Department of Housing and Urban Development and its successor.

u. “Low Income Families” means families and individuals whose Annual Incomes do not exceed eighty percent (80%) of the AMI, or such other income limits as established by HUD in accordance with the Federal Act, or as otherwise determined by the Department. An individual does not qualify as a low-income family if the individual is a student who is not eligible to receive Section 8 assistance under 24 CFR §5.612.
v. "Match” or “Matching Contribution" means “matching contribution (Match)” as defined in the HOME Regulations.

w. “Monthly Adjusted Income” means one-twelfth (1/12) of the annual Adjusted Income. 

x. Intentionally deleted.
y. “Project” means the ( Unit multifamily ■[OPTIONAL ■[Supportive Housing] [Elderly Development] rental housing project to be located on the Land, including [Leasehold] Owner's activities concerning the [Leasehold] Ownership, [Rehabilitation][construction] [demolition][relocation] and operation of the Property. The general reference name for the Project is (.

z. “Project Completion” has the meaning as defined in 24 CFR Part 92.

aa. “Project Documents” means all tenant lists, applications, (whether accepted or rejected), leases, lease addenda, tenant and owner certifications, advertising records, waiting lists, rental calculations and rent records, Utility Allowance documentation, income examinations and re-examinations relating to the Property and other documents otherwise required by the Department.

ab. “Qualified Tenant” Intentionally deleted.

ac. “Qualifying Unit” Intentionally deleted.
ad. “Relocation Plan” means a residential anti-displacement and relocation assistance plan as established by HUD and which: (i) includes provisions consistent with the requirements of the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. §§4601-4655), its implementing regulations at 49 CFR Part 24, and policy guidance in Real Estate Acquisition and Relocation Policy and Guidance (HUD Handbook 1378); and in some projects Section 104(d) of the Housing and Community Development Act of 1974, as amended, 24 CFR Part 42, and the HOME Regulations and Multifamily Programs Procedures Manual and (ii) is in form and substance consistent with requirements of the Department.

ae. “Single Room Occupancy (“SRO”)” [means an Efficiency Unit that meets all the requirements of a Unit except that it may, but is not required, to be rented on a month to month basis to facilitate transitional housing. Buildings with SRO Units have extensive living areas in common and are required to be Supportive Housing and include the provision for substantial supports from the [Leasehold] Owner or its agent on site. [OPTIONAL only when the Project has one-hundred percent (100%) SROs or Efficiencies: The Unit must also meet the requirements for single room occupancy under 24 CFR §92.2.]] [Intentionally deleted.]
af. “Supportive Housing” [means residential rental developments intended for and targeted to be occupied by households in need of specialized and specific non-medical services in order to maintain housing or transition into independent living. The [Leasehold] Owner, General Partner, an Affiliate of the [Leasehold] Owner or a Third Party must provide supportive services for members of a household with specific needs such as homeless, or persons-at risk of homelessness; persons with physical, intellectual, and/or developmental disabilities; youth aging out of foster care; persons eligible to receive primarily non-medical home or community-based services; persons transitioning out of institutionalized care; persons unable to secure permanent housing elsewhere due to specific, non-medical, or other high barriers to access and maintain housing; individuals who have alcohol and/or drug addictions; persons with Violence Against Women Act Protections (domestic violence, dating violence, sexual assault, and stalking); HIV/AIDS; veterans with a disability; [OPTIONAL: ________________served by ________federal or state housing program]; [optional Chronically Homeless (as defined 24 CFR §576.8 or subsequent definition)]. The [Leasehold] Owner, General Partner, Affiliate of the [Leasehold] Owner, or Third Party provider must be able to demonstrate a record of providing substantive services similar to those proposed in the Application in residential settings for at least three (3) years prior to the beginning of the Application Acceptance Period, or Application Acceptance Date for Multifamily Direct Loan Applications. The provider must also secure sufficient funds necessary to maintain the Supportive Housing Development’s operations throughout the entire Affordability Period and provide evidence of fundraising activities reasonably deemed to be sufficient to access any unanticipated operating losses and a fully executed guaranty agreement whereby the [Leasehold] Owner or its Affiliate assume financial responsibility of any outstanding operating deficits, as they arise, and throughout the entire Affordability Period. These supportive services must be offered regularly and frequently offered to all residents, primarily on-site, easily accessible and offered at times that residents are able to use them; they must include readily available resident services and/or service coordination that either aid in addressing debilitating conditions, or assist residents in securing the skills, assets, and connections needed for independent living. A resident may not be required to access supportive services in order to qualify for or maintain tenancy in a Unit in which the household otherwise qualifies. Choose one of the 2 options: [The Project must not be financed, except for construction financing, or a deferred-forgivable or deferred-payable construction-to-permanent Direct Loan from the Department, with any debt containing foreclosure provisions or debt that contains scheduled or periodic repayment provisions. A loan from a local government or instrumentality of local government is permissible if it is a deferred-forgivable or deferred-payable construction-to-permanent loan, with no foreclosure provisions or scheduled or periodic repayment provisions, and a maturity date after the end of the Term. Permanent foreclosable debt that contains scheduled or periodic repayment provisions (including payments subject to available cash-flow) is permissible if sourced by federal funds and otherwise structured to meet valid debt requirements for tax credit eligible basis considerations. Additionally, permanent foreclosable, cash-flow debt or provided by an Affiliate of the [Leasehold] Owner, if originally sourced from charitable contributions or pass-through local government non-federal contributions or pass-through local government non-federal funds. This restriction may not be changed except as a part of an approved Asset Management Division work out arrangement]. OR [Twenty-five percent (25%) of the Units must be supported by project-based rental or operating assistance, as evidenced by an executed agreement with an unaffiliated or governmental third party able to make such a commitment. The Application must include documentation of how resident feedback has been incorporated into the design of the proposed Project that is located less than half (1/2) a mile from regularly scheduled public transportation, including evenings and weekends. At least ten percent (10%) of the Units in the proposed Project must meet the 2010 ADA standards with the exceptions listed in “Nondiscrimination on the Basis of Disability in Federally Assisted Programs and Activities” (79 Federal Register 29671 for persons with mobility impairments) and multiple systems must be in place for resident feedback. A resident must be a member of the [Leasehold] Owner’s or social service provider’s board of directors. The Project’s Tenant Selection Criteria must include a clear description of any credit, criminal conviction or prior eviction history that may disqualify a potential resident. The criminal screening criteria must not allow residents to reside in the Project who are subject to a lifetime sex offender registration requirement; and provide at least for a temporary denial for a minimum of seven (7) years from the date of conviction based on criminal history or recertification of any felony conviction for murder related offense, sexual assault, kidnapping, arson, or manufacture of a controlled substance (as defined in §102 of the Controlled Substances Act (21 U.S.C. 802)) and a minimum of three (3) years from the date of conviction based on criminal history or recertification of any felony conviction for aggravated assault, robbery, drug possession, or drug distribution. The screening criteria must also include provisions for approving applications and recertification despite the tenant’s criminal history on the basis of mitigation evidence. Applicants/tenants must be provided written notice of their ability to provide materials that support mitigation. Mitigation may be provided during initial tenant application or upon appeal after denial. Mitigation may include personal statements/certifications, documented drug/alcohol treatment, participation in case management, letters of recommendation from mental health professionals, employers, case managers, or others with personal knowledge of the tenant. The criteria must also include provisions for individual review of permanent or temporary denials if the conviction is more than seven (7) years old, or if the applicant/resident is over fifty (50) years of age, and the prospective resident has no additional felony convictions in the last seven (7) years. The criteria must prohibit consideration of any felony previously accepted criminal history or mitigation at recertification, unless new information becomes available. Criminal screening criteria and mitigation must conform to federal regulations and official guidance, including HUD’s 2016 Guidance on Application of Fair Housing Act Standards to the Use of Criminal Records. This disqualification cannot be a total prohibition unless such a prohibition is required by federal statute or regulation (i.e. the Project must have an appeal process for non-federally required criteria). The Project must have a comprehensive written eviction prevention policy that includes an appeal process. The Project must have a comprehensive written services plan that describes the available services, identifying whether they are provided directly or through referral linkages, by whom, and in what location and during what days and hours. A copy of the services plan must be readily available to residents.] OR [Intentionally deleted.]
ag. “State Act” means Chapter 2306 of the Texas Government Code, as amended from time to time.

ah. “Term” means the period commencing on the [for rehabilitation of property with current existing tenants: effective date of this Agreement][for new construction: date of Project Completion] and ending on the date which is ( (() years from the date of Project Completion and is inclusive of both the HOME Match Affordability Period and the Extended Affordability Period.].

ai. “Unit” means any residential rental unit in a Project consisting of an accommodation, including a single room used as an accommodation on a non-transient basis that contains complete physical facilities and fixtures for living, sleeping, eating, cooking and sanitation.

aj. “Utility Allowance” means a monthly allowance for utilities and services (excluding internet and telephone) to be paid by the tenant, which monthly allowance is approved by the Department annually and from time to time as required under the HOME Regulations.

ak. “Very Low Income Families” means families and individuals whose Annual Incomes do not exceed fifty percent (50%) of the AMI, or such other income limits as established by HUD in accordance with the Federal Act, or as otherwise determined by the Department. An individual does not qualify as a low-income family if the individual is a student who is not eligible to receive Section 8 assistance under 24 CFR §5.612. Also known as “Very Low Income Household”.
Section 1.2.
Generic Terms.
Unless the context clearly indicates otherwise, where appropriate the singular shall include the plural and the masculine shall include the feminine or neutral, and vice versa, to the extent necessary to give the terms defined in this Article I and/or the terms otherwise used in this Agreement their proper meanings.

ARTICLE II

Use and Occupancy of the Property
Section 2.1.
Use of the Property.
During the Term, [Leasehold] Owner shall continuously use the Property as rental housing in order to meet the occupancy requirements of this Agreement.
Section 2.2.
Common Areas.
During the Term, [Leasehold] Owner agrees that any common areas, including, without limitation, any laundry or community facilities on the Property shall be for the exclusive use of the tenants and their guests and shall not be available for use by the general public. 

Section 2.3.
Occupancy Requirements.
Pursuant to 10 TAC §13.10(b) and 24 CFR §92.252(j), Units must be set aside for income eligible individuals and families as set forth below:
a. Long Term Occupancy Requirements for HOME Match-Eligible Units.
Pursuant to this Section 2.3 of the LURA, during the Term, [Leasehold] Owner shall make available for occupancy to be treated by the Department as HOME Match-Eligible Units for the Department’s purposes under the HOME Match Program as follows:

i. at least ( [floating][fixed] Units of the ( HOME Match-Eligible Units ([acquired] [rehabilitated] [constructed] with funds provided under the HOME Program [■OPTIONAL IF FIXED UNITS-specifically Units Nos. _____] must be occupied by Low Income Families whose Annual Incomes do not exceed eighty percent (80%) of the AMI; 

ii. at least ( [floating][fixed] Units of the ( HOME Match-Eligible Units ([acquired] [rehabilitated] [constructed] with funds provided under the HOME Program [■OPTIONAL IF FIXED UNITS-specifically Units Nos. _____] must be occupied by Very Low Income Families whose Annual Incomes do not exceed fifty percent (50%) of the Area Median Income
iii. Requests to the Department from the Owner to extend the six (6) month initial occupancy period must be accompanied by marketing information and a marketing plan which may be submitted by the Department to HUD for final approval; [and]

b. Elderly Development.
[Intentionally deleted.] OR ■[OPTIONAL- Throughout the Term, unless otherwise permitted by the Department, this Project must conform to the Federal Fair Housing Act and must be an elderly limitation development as defined below which:

i. as determined by the Secretary of HUD, is specifically designed and operated to assist elderly persons as defined in and provided under any State or Federal program;

ii. is intended for, and solely occupied by persons sixty-two (62) years of age or older; or

iii. is intended and operated for occupancy by at least one (1) person fifty-five (55) years of age or older per Unit, where at least eighty percent (80%) of the total housing Units are occupied by at least one (1) person who is fifty-five (55) years of age or older; and adheres to policies and procedures which demonstrate an intent by [Leasehold] Owner and manager to provide housing for persons fifty-five (55) years of age or older.]


OR ■[OPTIONAL- The Project receives federal funds from ______that require ___________]. 
c. Other Preference or Limitation on Resident Population.
Owner has indicated that it will provide preferences during the Term for [OPTIONAL: insert one or more or preference required: Persons who are experiencing homelessness, Persons who were formerly homeless but housed with temporary resources, Persons With Disabilities, Persons With Violence Against Woman Act (“VAWA”) Protections and Human Trafficking Protections, Persons who are Chronically Homeless, Veterans who are Homeless or At-Risk of Homelessness (including Wounded Warriors as defined by the Caring for Wounded Warriors Act of 2008), Families with Children who are Homeless or At-Risk of Homelessness, Persons At-Risk of Homelessness, Persons Exiting Institutions or Systems of Care/Reentry, Persons referred through Coordinated Entry.][Intentionally deleted] 
d. Unit Mix.
Subject to subsection (a) of this Section 2.3, during the Term, [Leasehold] Owner will make all HOME Match-Eligible Units available for occupancy with the following mix of Unit Types as defined in the HOME Regulations:

i. 
( [floating][fixed] Units of the HOME Match-Eligible Units with SRO Unit including one (1) bath [■OPTIONAL IF FIXED UNITS-specifically Units Nos. _____];
OR
i. ( [floating][fixed] Units of the HOME Match-Eligible Units with Efficiency Unit including one (1) bath [■OPTIONAL IF FIXED UNITS-specifically Units Nos. _____];
ii. ( [floating][fixed] Units of the HOME Match-Eligible Units with one (1) Bedroom, one (1) bath [■OPTIONAL IF FIXED UNITS-specifically Units Nos. _____];
iii. ( [floating][fixed] Units of the HOME Match-Eligible Units with two (2) Bedrooms, ___ bath(s) [■OPTIONAL IF FIXED UNITS-specifically Units Nos. _____];
iv. ( [floating][fixed] Units of the HOME Match-Eligible Units with three (3) Bedrooms, ____ bath(s) [■OPTIONAL IF FIXED UNITS-specifically Units Nos. _____]; 

v. ( [floating][fixed] Units of the HOME Match-Eligible Units with four (4) Bedrooms, ____ bath(s) [■OPTIONAL IF FIXED UNITS-specifically Units Nos. _____]; and

vi. At least five percent (5%) or at least ( (() of the HOME Match-Eligible Units, whichever is greater, shall be made accessible for persons with mobility impairments and an additional two percent (2%) or at least ( (() of the HOME Match-Eligible Units, whichever is greater, shall be made accessible for persons with hearing or vision impairments. If the HOME Match-Eligible Units required to be accessible under the terms of this Section are not spread out proportionally, said HOME Match-Eligible Units must be at least equal in size to the largest Bedroom/bath Unit available.
e. Concentration of Extremely Low-Income Families.
[Leasehold] Owner shall use commercially reasonable efforts to distribute [floating][fixed] HOME Match-Eligible Units reserved for [Select: Extremely Low-Income Families, Very Low-Income Families, and Low-Income Families] among Unit sizes in proportion to the distribution of Unit sizes in the Property, and with regard for the Project and Unit requirements and amenities provided for the total Project, pursuant to 10 TAC §13.10(a), and to avoid concentration of [Select: Extremely Low-Income Families, Very Low-Income Families, and Low-Income Families in any area or areas of the Property.

f. Accessibility.
Pursuant to 24 CFR §§92.251(a)(2)(i) and (b)(1)(iv), the Project will comply with the accessibility standards under 24 CFR Part 8 which implements “Section 504 of the Rehabilitation Act of 1973”, Titles II and III of the Americans with Disabilities Act (42 U.S.C. 12131-12189), as implemented by the applicable Department of Justice regulations at 28 CFR Parts 35 and 36, the Fair Housing Act Design Manual, and 24 CFR Part 100 which implements the “Fair Housing Act” as further described in Title 10, Part 1, Chapter 1, Subchapter B of the Texas Administrative Code. A minimum of five percent (5%) of the total dwelling Units or at least one (1) Unit, whichever is greater, shall be made accessible for persons with mobility impairments, and an additional two percent (2%) of the total dwelling Units, or at least one (1) Unit, whichever is greater, shall be made accessible for persons with hearing or vision impairments. A Unit that is on an accessible route and is adaptable and otherwise compliant with the 2010 Americans with Disabilities Act (“ADA”) Standards for Accessible Design with the exceptions listed in "Nondiscrimination on the Basis of Disability in Federally Assisted Programs and Activities" Federal Register 79 FR 29671 meets this requirement. OPTIONAL-FOR ADAPTIVE USE MULTUFAMILY UNITS OR FOR NEW CONSTRUCTION OR REHABILITATION OF SINGLE FAMILY UNITS OR DUPLEXES/TRIPLEXES/TOWNHOMES: Regardless of building type, all Units accessed by the ground floor or by elevator (affected units) must comply with the visitability requirements in 10 TAC §11.101(b)(8)(B). Design specifications for each item must comply with the standards of the Fair Housing Act Design Manual.

i. All common use facilities must be in compliance with the Fair Housing Design Act Manual.

ii. To the extent required by the Fair Housing Design Act Manual, there must be an accessible or exempt route from common use facilities to the affected units.

iii. Each affected Unit must include these features:

1) at least one (1) zero-step, accessible entrance;

2) at least one (1) bathroom or half-bath with toilet and sink on the entry level. The layout of this bathroom or half-bath must comply with one (1) of the specifications set forth in the Fair Housing Act Design Manual;

3) [the bathroom or half-bath must have the appropriate blocking relative to the toilet for the later installation of a grab bar, if ever requested by the tenant of that Unit; and]
4) there must be an accessible route from the entrance to the bathroom or half-bath, and the entrance and bathroom must provide usable width; 
5) light switches, electrical outlets, and thermostats on the entry level must be accessible heights.]
Section 2.4.
Income Determination.
The [Leasehold] Owner is required to determine that all tenants occupying a HOME Match-Eligible Unit  meet the Occupancy Requirements in Section 2.3 of this Agreement, in accordance with the procedures set forth in 10 TAC §10.611 and the HOME Regulations or as otherwise determined by the Department, as may be amended from time to time. Moreover, [Leasehold] Owner must maintain record of all Income Determinations in accordance with 10 TAC §10.612 and the HOME Regulations or as otherwise determined by the Department, and as provided herein:
a. The determination of whether the Annual Income of a family or individual occupying or seeking to occupy a HOME Match-Eligible Unit complies with the requirements for Extremely Low Income Families or Very Low Income Families or Low Income Families shall be made by [Leasehold] Owner prior to admission of such family or individual to occupancy in a HOME Match-Eligible Unit (or to designation of a Unit occupied by such family or individual as a HOME Match-Eligible Unit). Thereafter, such determinations, other than for a HOME Match-Eligible Unit, shall be made by [Leasehold] Owner at least annually. 

b. If the Annual Income of a tenant which previously was classified as Extremely Low Income Families or Very Low Income Families shall be determined upon reexamination to exceed the applicable income limit for Very Low Income Families, but does not exceed eighty (80%) of AMI (the applicable income limit for Low Income Families), the Unit occupied by such family or individual shall continue to be counted as occupied by a tenant in a HOME Match-Eligible Unit during such family's or individual's continuing occupancy of such Unit, and the [Leasehold] Owner shall not be considered out of compliance with the occupancy requirements of Section 2.3, provided [Leasehold] Owner shall hold the next Unit available for occupancy by Very Low Income Families or as otherwise may be necessary to comply with the occupancy requirements of Section 2.3 of this Agreement.

c. If the Annual Income of a tenant which previously was classified as Extremely Low Income Families or Very Low Income Families shall be determined upon reexamination to exceed eighty (80%) of AMI (the applicable income limit for Low Income Families), the Unit occupied by such family or individual shall continue to be counted as occupied by a tenant in a HOME Match-Eligible Unit during such family's or individual's continuing occupancy of such Unit, and the [Leasehold] Owner shall not be considered out of compliance with the occupancy requirements of Section 2.3, provided: (A) such family or individual pays as rent the lesser of: (i) thirty percent (30%) of such family's or individual's Monthly Adjusted Income; or (ii) comparable market rent, as recertified, except that tenants of HOME Match-Eligible Units, where the Unit has also been allocated low-income housing tax credits by a housing credit agency pursuant to Section 42 of the Internal Revenue Code of 1986 (26 U.S.C. §42 et seq.) (“Section 42”) must pay rent governed by Section 42]; and (B) [Leasehold] Owner shall hold the next available Unit available for occupancy by Extremely Low Income Families, Low Income Families or Very Low Income Families, whichever is necessary to comply with the occupancy requirements of Section 2.3 of this Agreement.
d. If the initial determination made in Section 2.4(a) of this Agreement results in such family or individual exceeding the applicable income limit, such family or individual shall not be considered a tenant in a HOME Match-Eligible Unit.

e. [Leasehold] Owner shall make a determination regarding current student status at least annually in accordance with 10 TAC §10.612(b)(2) for HOME Match-Eligible Units. 

Section 2.5.
Additional Use and Amenities Requirements.
During the Term, [Leasehold] Owner agrees that the Property will have the amenities specified, and as certified by the execution of, the “Additional Use Requirements; Amenity Requirements” attached hereto as Exhibit “B” and incorporated herein for all relevant purposes, in accordance with Section 11.101(b) of the Qualified Allocation Plan.
ARTICLE III
Rent
[OPTIONAL: INSERT (HOME Match-Eligible Units at Low-Income Rent Levels) Section 3.1.
Rent Limitations for Low Income Families.
The maximum monthly rent charged by [Leasehold] Owner for a HOME Match-Eligible Unit occupied by Low Income Families other than Very Low Income Families and Extremely Low Income Families shall not exceed the limits determined by the applicable calculations required by HUD or the Department in accordance with 24 CFR §92.252(a), as may be amended or modified from time to time. In general, the tenant's portion of rent, plus an allowance for utilities, plus rental assistance payments cannot exceed the High HOME rent limits. All HOME Match-Eligible Units occupied by Low Income Households may be rented at the High HOME Rents as defined under 24 CFR §92.252, as may be amended or modified from time to time.]
[OPTIONAL: Section 3.2.
Rent Limitations for Very Low-Income Families and Extremely Low-Income Families.
The maximum monthly rent charged by [Leasehold] Owner for HOME Match-Eligible Units occupied by Extremely Low-Income and Very Low Income Families shall not exceed the limits determined by the applicable calculations required by HUD or the Department in accordance with 24 CFR §92.252(b), as may be amended or modified from time to time. In general, the tenant's portion of rent, plus an allowance for utilities, plus rental assistance payments cannot exceed the Low HOME rent limits. All HOME Match-Eligible Units occupied by Very Low Income Families must be rented at the Low HOME Rents as defined under 24 CFR §92.252, as may be amended or modified from time to time. Any HOME Match-Eligible Units occupied by Extremely Low-Income Families shall also satisfy 24 CFR §92.252, and must be rented at a gross rent limit that does not exceed thirty percent (30%) of the income limitation imputed using one (1) person for Units with no separate Bedrooms and one and a half (1.5) persons per Bedroom of all other Units pursuant to Sections 42(g)(2)(A) and (B) of the Internal Revenue Code, where the combined tenant paid portion of the rent and applicable Utility Allowance does not exceed said limit. 
[OPTIONAL: INSERT (HOME Match-Eligible Units at Low-Income Rent Levels) Section 3.3.
Rent Limitations for Very Low-Income Families.
The maximum monthly rent charged by [Leasehold] Owner for HOME Match-Eligible Units occupied by Very Low-Income Families shall not exceed the limits determined by the applicable calculations required by HUD or the Department in accordance with 24 CFR §92.252(b), as may be amended or modified from time to time.]

ARTICLE IV

Administration
Section 4.1.
Lease Provisions.

a. Lease Requirements.
All tenant leases entered into with tenants in HOME Match-Eligible Units during the Term shall be in writing and contain provisions wherein each individual tenant (i) certifies the accuracy of the information provided in connection with the examination or reexamination of Annual Income of the household of such lessee, and in connection therewith, agrees to execute an Income Certification form prescribed by the Department, and (ii) agrees that the Annual Income and other eligibility requirements shall be deemed substantial and material obligations of his or her tenancy, that he or she will comply promptly with all requests for information with respect thereto from Owner or the Department, and that his or her failure to provide accurate information regarding such requirements (regardless of whether such inaccuracy is intentional or unintentional) or refusal to comply with a request for information with respect thereto shall be deemed a violation of a substantial obligation of his or her tenancy and constitute cause for immediate termination thereof. All tenant leases entered into with tenants in HOME Match-Eligible Units during the Term shall also contain provisions which are consistent with 10 TAC §10.613, related to Lease Requirements for at least those tenant leases entered into with tenants of a HOME Match-Eligible Unit during the Term. Moreover, any such lease must also contain provisions consistent with the State Multifamily Rules, HOME Regulations as applicable to the HOME Match-Eligible Unit, and the rent and income requirements provided in Articles II and III of this LURA. Provisions prohibited under the HOME Regulations shall not be permitted in any such lease during the Term. All tenant leases entered into with tenants in HOME Match-Eligible Units during the Term shall be supplemented and amended by an addendum to lease in a form prescribed by the Department.

b. Lease Term.
Lease terms must be for one (1) year unless mutually agreed upon by the [Leasehold] Owner and the tenant. [Leasehold] Owner may not terminate the tenancy or refuse to renew the lease of a tenant for a HOME Match-Eligible Unit except for serious or repeated violations of the terms and conditions of the lease, for violation of applicable federal state or local law, or for other good cause. To terminate or refuse to renew tenancy, [Leasehold] Owner must serve written notice upon the tenant specifying the grounds for the action at least thirty (30) days before the termination or nonrenewal.

c. Lease Applications.
The tenant lease applications must provide a space for applicants to indicate if they are a veteran as required by Section 434.214 of the Texas Government Code. In addition, the application must include the following statement: "Important Information for Former Military Services Members. Women and men who served in any branch of the United States Armed Forces, including Army, Air Force, Navy, Marines, Coast Guard, Reserves or National Guard, may be eligible for additional benefits and services. For more information please visit the Texas Veterans Portal at https://veterans.portal.texas.gov/.”
Section 4.2.
Nondiscrimination, Fair Housing, Equal Access and Equal Opportunity.
a. [Leasehold] Owner shall select HOME Match Tenants for available Units from a written waiting list in chronological order of their application, insofar as it is practical, and without regard as to disability, religion, sexual orientation, gender identity, race, color, family composition, national origin or sex or whether such Qualified Tenants are holders of a rental voucher under Title 24 Part 982 of the Code of Federal Regulations (Section 8 Tenant-Based Assistance: Housing Choice Voucher Program) or holders of a comparable document evidencing participation in a HOME tenant-based rental assistance program and without regard as to whether such Qualified Tenants receive or rely on any other rent-based assistance or other assistance from any state or federal program. [Leasehold] Owner shall follow Title VI, “Safe Homes for Victims of Domestic Violence, Dating Violence, Sexual Assault, and Stalking”, of the Violence Against Women Reauthorization Act of 2022 (42 U.S.C. §13925 et seq) as implemented by HUD at 24 CFR Part 5, Subpart L, Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. §2000d et seq.), the Age Discrimination Act of 1975 (42 U.S.C. §6101 et seq.) and its implementing regulations at 24 CFR Part 146, Titles II and III of the Americans with Disabilities Act (42 U.S.C. §§12131-12189; 47 U.S.C. §§155, 201, 218 and 255), as implemented by the Equal Credit Opportunity Act (15 U.S.C. §1691 et seq.), Fair Credit Reporting Act (15 U.S.C. §1681 et seq.), , as implemented by HUD at 24 CFR Parts 100-115, 24 CFR §92.250, 24 CFR §92.202 and 24 CFR §5.105(a).

b. [Leasehold] Owner must comply with:

i. The notification requirements set forth in 24 CFR §92.359(c)(1) and 24 CFR §5.2005;
ii. The bifurcation of lease requirements set forth in 24 CFR §92.359(d)(1) and 24 CFR §93.356(c);
iii. VAWA Lease term/addendum and emergency transfer plan, as further described in 10 TAC §10.613, as may be amended from time to time, 24 CFR §92.359(e) and 24 CFR §93.356(d); and
iv. The requirements apply for the duration of the Federal Affordability Period and State Affordability Period (as defined herein).

Section 4.3
Examination and Re-examination of Incomes.
a. [Leasehold] Owner shall be responsible for determination of the Annual Income and family composition of tenants in a HOME Match-Eligible Unit at initial occupancy of a Unit, and for reexamination of Annual Income and family composition of tenants of HOME Match-Eligible Units, at least annually, based on information collected, verified and certified by [Leasehold] Owner, in accordance with procedures set forth in 10 TAC §10.611 and the HOME Regulations, or as otherwise required by the Department. 

b. As a condition of admission to occupancy of a HOME Match-Eligible Units, [Leasehold] Owner shall require the head of household and other such household members as it designates to execute a Department‑approved release and consent authorizing any depository or private source of income, or any Federal, State or local agency, to furnish or release to [Leasehold] Owner and to the Department such information as [Leasehold] Owner or Department determines to be necessary. [Leasehold] Owner shall also require the household to submit directly documentation determined to be necessary. Information or documentation shall be determined to be necessary if it is required for purposes of determining or auditing a household's eligibility as a tenant in a HOME Match-Eligible Unit, or for verifying related information. The use or disclosure of information obtained from a household or from another source pursuant to this release and consent shall be limited to purposes directly connected with administration of this Agreement.

c. [Leasehold] Owner shall not be deemed to be in violation of Articles II and III of this Agreement if, in determining Annual Income and family composition of a tenant in a HOME Match-Eligible Unit, (i) [Leasehold] Owner has relied in good faith upon information which is supplied to [Leasehold] Owner by the tenant, (ii) [Leasehold] Owner has no reason to believe such information is false, and (iii) [Leasehold] Owner shall have complied with all requirements of the Department with respect to verification of household income and family composition.

Section 4.4.
Certification by [Leasehold] Owner.
During the Term, [Leasehold] Owner shall, at least annually, or as the Department may otherwise approve, submit to the Department, in a form prescribed by the Department, a certificate of continuing compliance with all occupancy standards, terms and provisions of this Agreement and a report on the financial condition of the Project. The certification will also include statistical data relating to persons with special needs, race, ethnicity, income and fair housing opportunities and other information requested by the Department including reports required by Title 10, Part 1, Chapter 10, Subchapter F of the Texas Administrative Code (“Compliance Monitoring”) and Title 10, Part 1, Chapter 1, Subchapter B of the Texas Administrative Code (“Accessibility and Reasonable Accommodations”). 
Section 4.5.
Maintenance of Documents.
a. Electronic or digital copies of all Project Documents and any other report or records which [Leasehold] Owner is required to prepare and/or provide to the Department pursuant to this Agreement, 10 TAC §11.205, 10 TAC §10.607, 10 TAC §10.608, or the HOME Regulations must be retained for the periods set out in the HOME Regulations, or if no specific period is set out, for five (5) years after the end of the State Affordability Period (in accordance with 24 CFR §92.508(c)), or as otherwise specified by law or required by the Department, including but not limited to as described in this Section 4.5 of this Agreement. [Leasehold] Owner shall continue to retain all such records for an additional period of five (5) years thereafter with the following exceptions:
i. If any litigation, claim, negotiation, audit, monitoring, inspection or other action has started before the expiration of the required record retention period, records must be retained until completion of the action and resolution of all issues which arise from it, or until the end of the required period, whichever is later.
ii. Records covering displacement and acquisitions must be retained for five (5) years after the date by which all persons displaced from the Property and all persons whose property is acquired for the Project have received the final payment to which they are entitled in accordance with 24 CFR Part 92.
iii. For rental housing developments, records must be retained for five (5) years after the development completion date; except that records of individual tenant income verifications, development rents and development inspections must be retained for the most recent five (5) year period after the tenant moves out, until five (5) years after the Extended Affordability Period terminates.
b. All Project Documents shall at all times be kept separate and identifiable from any other business of [Leasehold] Owner which is unrelated to the Property, and shall be maintained in compliance with the applicable HOME Regulations, and any other requirements of the Department, in a reasonable condition for proper audit and subject to examination and photocopying during business hours by representatives of the Department, HUD, or the United States Comptroller General. [Leasehold] Owner agrees and acknowledges that any and all of the Project Documents are confidential in nature. [Leasehold] Owner agrees not to disclose the Project Documents or any of the terms, provisions or conditions thereof, or any other information that is deemed confidential under federal law or state law related to tenants' or applicants' income, social security number, employment status, disability, or other related matters to any party outside of [Leasehold] Owner's organization, to [Leasehold] Owner's management company for the Project, or to Development Owner’s lenders, investors, attorneys, or accountants, except as otherwise expressly required in this Agreement, or by the applicable HOME Regulations. [Leasehold] Owner further agrees that within its organization, the Project Documents and other confidential information will be disclosed and exhibited only to those persons within [Leasehold] Owner's organization whose position and responsibilities make such disclosure necessary.

Section 4.6.
Compliance Review.
During the Term, Owner agrees to permit Department and HUD, or its designated representative, access to the Property for the purpose of performing Department Compliance Procedures. The Department or HUD periodically will monitor and audit Owner's compliance with the requirements of this Agreement, 10 TAC §10.404, the HOME Regulations, and any and all other Governmental Requirements, in accordance with Department Compliance Monitoring Procedures during the HOME Affordability Period. The Department will continue to periodically monitor and audit [Leasehold] Owner’s compliance with the requirements of this Agreement and 10 TAC §10.404, and any and all other Governmental requirements, in accordance with Department Compliance Procedures during the Extended Affordability Period. In conducting its compliance review, the Department and HUD will rely primarily on information obtained from [Leasehold] Owner's records and reports, findings from on‑site monitoring in accordance with 10 TAC §10.618 and 10 TAC §10.803, and audit reports. The Department and HUD may also consider relevant information gained from other sources, including litigation and citizen complaints. In accordance with Section 2306.231 of the State Act, and to the extent permitted by the Federal Act and its implementing regulations, [Leasehold] Owner shall reimburse the Department or HUD, as appropriate, on demand for their respective costs incurred in connection with monitoring, auditing, inspecting and examining the [Leasehold] Owner's compliance with the requirements of this Agreement.

Section 4.7.
Hazardous Materials: Indemnification.
a. Owner agrees (i) that Owner shall not receive, store, dispose or release any Hazardous Materials on or to the Property or transport any Hazardous Materials to or from the Property or permit the existence of any Hazardous Materials Contamination; (ii) to give written notice to the Department promptly upon Owner's acquiring knowledge of the presence of any Hazardous Materials on the Property or the transport of any Hazardous Materials to or from the Property or of the existence of any Hazardous Materials Contamination, with a full description thereof; (iii) promptly, at [Leasehold] Owner's sole cost and expense, to comply with any Environmental Laws and Regulations and Governmental Requirements requiring the removal, treatment or disposal of such Hazardous Materials or Hazardous Materials Contamination and provide the Department with satisfactory evidence of such compliance; (iv) to provide the Department, within thirty (30) days after demand by the Department, with financial assurance evidencing to the Department's satisfaction that the necessary funds are available to pay the cost of removing, treating and disposing of such Hazardous Materials or Hazardous Materials Contamination and discharging any assessments which may be established on the Property as a result thereof; and (v) to ensure that all leases, licenses, and agreements of any kind now or hereafter executed which permit any party to occupy, possess, or use in any way the Property or any part thereof, whether written or oral, include an express prohibition on the disposal or discharge of any Hazardous Materials at or affecting the Property, and a provision that failure to comply with such prohibition shall expressly constitute a default under any such agreement.

b. Owner shall not cause or suffer any liens to be recorded against the Property as a consequence of, or in any way related to, the presence, remediation or disposal of Hazardous Materials in or about the Property, including any so‑called state, federal or local "Superfund" lien relating to such matters.

c. OWNER SHALL AT ALL TIMES RETAIN ANY AND ALL LIABILITIES ARISING FROM THE PRESENCE, HANDLING, TREATMENT, STORAGE, TRANSPORTATION, REMOVAL OR DISPOSAL OF HAZARDOUS MATERIALS ON THE PROPERTY. REGARDLESS OF WHETHER ANY EVENT OF DEFAULT (AS DEFINED IN SECTION 6.1 OF THIS AGREEMENT) SHALL HAVE OCCURRED AND BE CONTINUING OR ANY REMEDIES IN RESPECT OF THE PROPERTY ARE EXERCISED BY THE DEPARTMENT, OWNER SHALL DEFEND, INDEMNIFY AND HOLD HARMLESS THE DEPARTMENT FROM AND AGAINST ANY AND ALL LIABILITIES (INCLUDING STRICT LIABILITY), SUITS, ACTIONS, CLAIMS, DEMANDS, PENALTIES, DAMAGES (INCLUDING, WITHOUT LIMITATION, LOST PROFITS, CONSEQUENTIAL DAMAGES, INTEREST, PENALTIES, FINES AND MONETARY SANCTIONS), LOSSES, COSTS AND EXPENSES (INCLUDING, WITHOUT LIMITATION, REASONABLE ATTORNEYS' FEES AND REMEDIAL COSTS) (THE FOREGOING ARE HEREINAFTER COLLECTIVELY REFERRED TO AS "LIABILITIES") WHICH MAY NOW OR IN THE FUTURE (WHETHER BEFORE OR AFTER THE CULMINATION OF THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT) BE INCURRED OR SUFFERED BY THE DEPARTMENT BY REASON OF, RESULTING FROM, IN CONNECTION WITH, OR ARISING IN ANY MANNER WHATSOEVER OUT OF THE BREACH OF ANY WARRANTY OR COVENANT OR THE INACCURACY OF ANY REPRESENTATION OF OWNER CONTAINED OR REFERRED TO IN THIS SECTION 4.7 OR WHICH MAY BE ASSERTED AS A DIRECT OR INDIRECT RESULT OF THE PRESENCE ON OR UNDER, OR ESCAPE, SEEPAGE, LEAKAGE, SPILLAGE, DISCHARGE, EMISSION OR RELEASE FROM THE PROPERTY OF ANY HAZARDOUS MATERIALS OR ANY HAZARDOUS MATERIALS CONTAMINATION OR ARISE OUT OF OR RESULT FROM THE ENVIRONMENTAL CONDITION OF THE PROPERTY OR THE APPLICABILITY OF ANY ENVIRONMENTAL LAWS AND REGULATIONS AND GOVERNMENTAL REQUIREMENTS RELATING TO HAZARDOUS MATERIALS, REGARDLESS OF WHETHER OR NOT CAUSED BY OR WITHIN THE CONTROL OF OWNER OR THE DEPARTMENT.
SUCH LIABILITIES SHALL INCLUDE, WITHOUT LIMITATION: (I) INJURY OR DEATH TO ANY PERSON; (II) DAMAGE TO OR LOSS OF THE USE OF ANY PROPERTY; (III) THE COST OF ANY DEMOLITION AND REBUILDING OF ANY IMPROVEMENTS NOW OR HEREAFTER SITUATED ON THE PROPERTY OR ELSEWHERE, AND THE COST OF REPAIR OR REMEDIATION OF ANY SUCH IMPROVEMENTS; (IV) THE COST OF ANY ACTIVITY REQUIRED BY ANY GOVERNMENTAL AUTHORITY; (V) ANY LAWSUIT BROUGHT OR THREATENED, GOOD FAITH SETTLEMENT REACHED, OR GOVERNMENTAL ORDER RELATING TO THE PRESENCE, DISPOSAL, RELEASE OR THREATENED RELEASE OF ANY HAZARDOUS MATERIAL, ON, FROM OR UNDER THE PROPERTY; AND (VI) THE IMPOSITION OF ANY LIENS ON THE PROPERTY ARISING FROM THE ACTIVITY OF [LEASEHOLD] OWNER OR FEE TITLE OWNER OR [LEASEHOLD] OWNER OR FEE TITLE OWNER'S PREDECESSORS IN INTEREST ON THE PROPERTY OR FROM THE EXISTENCE OF HAZARDOUS MATERIALS UPON THE PROPERTY OR HAZARDOUS MATERIALS CONTAMINATION.
NOTWITHSTANDING ANYTHING CONTAINED HEREIN TO THE CONTRARY, THE FOREGOING INDEMNITY SHALL NOT APPLY TO (I) MATTERS RESULTING FROM THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF DEPARTMENT, OR ANY EMPLOYEE, AGENT OR INVITEE OF DEPARTMENT, OR (II) matters resulting from the actions of DEPARTMENT, or any employee, agent or invitee of DEPARTMENT taken after DEPARTMENT or any third party has taken title to, or exclusive possession of, the property.
The covenants and agreements contained in this Section 4.7 shall survive the consummation of the transactions contemplated by this Agreement.

Section 4.8.
Access and Inspection.
Subject to the rights of tenants under residential leases, Owner will permit the Department, its agents, employees and representatives, and any interested Governmental Authority, during business hours, to enter upon and inspect the Project and all materials to be used in the ( [rehabilitation] [construction][demolition][relocation] thereof and to examine and copy all of [Leasehold] Owner's books, records, contracts and bills pertaining to the Project. [Leasehold] Owner will also cooperate and cause all Contractors to cooperate with the Department and its agents, employees and representatives during such inspections; provided, however, nothing herein shall be deemed to impose upon the Department any duty or obligation to undertake such inspections or any liability for the failure to detect or failure to act with respect to any defect which was or might have been disclosed by such inspections. Project inspections shall be conducted at least once every three (3) years.

Section 4.9.
Property Standards.
[Leasehold] Owner agrees that any HOME Match-Eligible Unit, shall be rehabilitated, reconstructed or constructed, as applicable, and maintained in accordance with the property standards under 24 CFR §92.251 and the requirements set forth in the HOME Regulations.

Section 4.10.
Fair Lease and Grievance Procedure; Tenant Participation.
[Leasehold] Owner shall maintain and abide by the fair lease and grievance procedure approved by the Department and shall have any changes in said procedures approved by the Department prior to the effective date of said changes. [Leasehold] Owner agrees to maintain and abide by a program of tenant participation in management decisions as set forth in the HOME Regulations. 

Section 4.11.
Reports.
[Leasehold] Owner shall deliver to the Department:

a. Within ten (10) days after the last day of each quarter in each fiscal year, or as requested by the Department, a Construction Status Report or Unit Status Report, as applicable, in accordance with 10 TAC §10.402(h) and 10 TAC §10.607(f). The Department may require electronic submission of the Construction Status Report and/or Unit Status Report.
b. From time to time and promptly upon each request, such Project Documents, including data, certificates, reports, statements, documents, or further information regarding the assets or the business, liabilities, financial position, projections, results of operations, or business prospects of [Leasehold] Owner or such other matters concerning [Leasehold] Owner's compliance with the HOME Regulations as the Department may reasonably request during the Extended Affordability Period or as necessary to assist the Department in meeting its recordkeeping and reporting requirements during the Extended Affordability Period, including, without limitation, the following:

i. Records that demonstrate that the Project meets the Property Standards and applicable requirements under 24 CFR §92.251.
ii. Records that demonstrate that the Project meets the requirements set out in 24 CFR §92.252 for the Term or Affordability Period, whichever is longer.
iii. Records that demonstrate compliance with the requirements of 24 CFR §92.253 related to tenant protections.
iv. Records that indicate whether the Project is mixed-income, mixed-use, or both.

v. [OPTIONAL: Records that indicate Unit substitutions and filling vacancies for floating Units, pursuant to 24 CFR §92.204(c)(3)(vi).]
vi. Records of certifications concerning debarment and suspension required by 2 CFR Parts 180 and 2424.

Section 4.12.
Information and Reports Regarding the Project.
[Leasehold] Owner shall deliver to the Department, at any time within thirty (30) days after notice and demand by the Department but not more frequently than once per month, (a) a statement in such reasonable detail as the Department may request, certified by [Leasehold] Owner, of the leases relating to the Project, and (b) a statement in such reasonable detail as the Department may request, certified by a certified public accountant or, at the option of the Department, by the [Leasehold] Owner, of the income from and expenses of any one (1) or more of the following: (i) the conduct of any business on the Project, (ii) the operation of the Project, or (iii) the leasing of the Project or any part thereof, for the last twelve (12) month calendar period prior to the giving of such notice, and, on demand, [Leasehold] Owner shall furnish to the Department executed counterparts of any such tenant leases and any other contracts and agreements pertaining to facilities located on the Property or which otherwise generate ancillary income for the Project, for the audit and verification of any such statement. [Leasehold] Owner may not accept another source of funds, including but not limited to Project-Based Vouchers, without written Department approval.
Section 4.13
Other Information.
[Leasehold] Owner shall deliver to the Department, at any time within thirty (30) days after written notice and demand by the Department, any information or reports required by the laws of the State of Texas or as otherwise reasonably required by the Department.

Section 4.14.
Reserve Account for Repairs (Replacement Reserve Account).
[use if the Property consists of 25 or more multifamily rental units] In accordance with Section 2306.186 of the State Act and the implementing regulations (10 TAC §10.404), the first lienholder shall maintain the reserve account for repairs. If a reserve fund has not been established by the first lienholder, [Leasehold] Owner shall create a reserve for any necessary repairs for the Property by depositing (1) not less than $250.00 per Unit per year for newly constructed or reconstructed Units, or (2) the greater of the amount per Unit per year either established by the information presented in a Scope and Cost Review Report (“SCR”) in conformance with Subchapter D of the Qualified Allocation Plan (relating to Underwriting and Loan Policy) or greater of the amount established by information presented in the SCR or $300.00 per Unit per year for Units that are for Rehabilitation or Adaptive Reuse, beginning on the date that occupancy of the Property stabilizes (as defined by first lienholder or if no first lienholder), the date the Property is at least ninety percent (90%) occupied) or the date that permanent financing for the Property is executed and funded in place, whichever occurs later, in an individual reserve account in a federally insured bank or savings maintained by the first lien holder or Bank Trustee (a bank authorized to do business in the State of Texas with the power to act as trustee) and shall continue making deposits until the earlier of the following: (1) the end of the Term; (2) the date of any involuntary change in ownership of the Property; (3) the date on which Owner suffers a total casualty loss with respect to the Property or the date on which the Property becomes functionally obsolete, if the Property cannot be or is not restored; (4) the date on which the Property is demolished; (5) the date the first lien terminates; or (6) the date on which the Property ceases to be used as multifamily rental property. The Department should be listed as a party to receive notice under any reserve account for repairs (replacement reserve) agreement entered into by the [Leasehold] Owner. The Department shall be notified of findings and information pursuant to the oversight of the reserve account in accordance with the implementing regulations (10 TAC §10.404). The [Leasehold] Owner shall submit annually to the Department an executed certification (which is part of the Department’s Owners’ Financial Certification packet) by the first lien lender regarding the reserve account. If said reserve account is not required by the first lien lender, [Leasehold] Owner shall set aside the repair reserve amount as a reserve for capital improvements for each Unit in the Project, regardless of the amount of rent charged for the Unit in accordance with the implementing regulations (10 TAC §10.404). This requirement and condition to create a reserve account for repairs is statutorily required and cannot be waived unless [Leasehold] Owner is required to maintain a reserve account on the Property under any other provision of federal or state law. The Department shall assess administrative penalties for [Leasehold] Owner’s failure comply with the reserve account for repairs (replacement reserves) requirements in this Section 4.17 of the Agreement. The Office of the Texas Attorney General may assist in the enforcement of this section and the collection of any administrative penalties assessed hereunder. 
OR

[USE IF LESS THAN 25 UNITS] Intentionally deleted because Project consists of less than twenty-five (25) Units.
OR

[USE IF OTHER FEDERAL OR STATE LAW REQUIRES A RESERVE ACCOUNT] Intentionally deleted. Required pursuant to other federal or state law.
Section 4.15
Written Policies and Procedures.

a. [Leasehold] Owner shall maintain written documentation of policies and procedures required by the Uniform Multifamily Rules, as amended from time to time. Said policies and related documentation must be made available in the leasing office or wherever applications are taken.

b. [Leasehold] Owner must follow the Written Policies and Procedures of 10 TAC §10.802, the lease requirements set forth in 10 TAC §10.613, and the federal, state, and local landlord-tenant laws.

Section 4.16
Tenant File Requirements.
At initial occupancy and periodically thereafter throughout the Extended Affordability Period, [Leasehold] Owner must create and maintain a file that, at a minimum, contains tenant file information, leases and certifications required under and in accordance with the Uniform Multifamily Rules, as amended from time to time. 
ARTICLE V

Representations and Warranties of Owner
Section 5.1.
Representations and Warranties.
Owner represents and warrants to the Department that:

a. Valid Execution.
Owner has validly executed this Agreement and the same constitutes the binding obligation of Owner. Owner has full power, authority and capacity (i) to enter into this Agreement, (ii) to carry out Owner's obligations as described in this Agreement and (iii) to assume responsibility for compliance with all applicable Governmental Requirements, including, without limitation, those in the HOME Regulations.

b. No Conflict or Contractual Violation.
To the best of Owner's knowledge the making of this Agreement and Owner's obligations thereunder:

i. will not violate any contractual covenants or restrictions (A) between Owner or any third party; or (B) affecting the Property;

ii. if Owner is other than an individual, will not conflict with any of the instruments that create or establish Owner's authority;

iii. will not conflict with any applicable public or private restrictions;

iv. do not require any consent or approval of any public or private authority which has not already been obtained; and

v. is not threatened with invalidity or unenforceability by any action, proceeding or investigation pending or threatened, by or against (A) Owner, without regard to capacity, (B) any person with whom Owner may be jointly or severally liable, or (C) the Property or any part thereof.

c. No Litigation.
No action, litigation, investigation or proceeding is now pending or, to the best of Owner's knowledge, threatened against Owner which, if adversely determined, could individually or in the aggregate have an adverse effect on title to or the use and enjoyment or value of the Property, or any portion thereof, or which could in any way interfere with the consummation or enforceability of this Agreement.

d. No Bankruptcy.
There is not pending or, to Owner's best knowledge, threatened against Owner any case or proceeding or other action in bankruptcy, whether voluntary or otherwise, any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief for Owner under any federal, state or other stature, law, regulation relating to bankruptcy, insolvency or relief for debtors.

e. Prior Warranties, Representations, and Certifications.
All warranties, representations and certifications made and all information and materials submitted or caused to be submitted to the Department in connection with the Project are true and correct in all material respects, and there have been no material changes in or conditions affecting any of such warranties, representations, certifications, materials or information prior to the effective date hereof.

f. Conflicting Agreements.
[Leasehold] Owner has not and will not execute any other agreement with provisions contradictory to, or in opposition to, the provisions hereof, and that in any event, the requirements of this Agreement are paramount and controlling as to the rights and obligations herein set forth and supersede any other requirements in conflict herewith.

g. Consideration.
[Leasehold] Owner has freely and without reservation placed itself under the obligations of this Agreement and that the receipt of financial assistance from the Department or HUD is an essential part of the consideration for this Agreement.

h. Debarment and Suspension.
Neither [Leasehold] Owner, Fee Title Owner, nor any of their principals are presently debarred, suspended, proposed for debarment, suspension, declared ineligible, or voluntarily excluded from participation in this transaction of the HOME Program by any federal department or agency.

i. Flood Insurance.
Except to the extent Owner has previously notified the Department in writing to the contrary, the Property is not located in an area identified by the Federal Emergency Management Agency ("FEMA") as having special flood hazards in accordance with 10 TAC §11.101(a), 10 TAC §11.302(g) and Section 202 of the Flood Disaster Protection Act of 1973 (42 U.S.C. §4106 et seq.). In the event the Property is in such an area, Owner warrants and represents to the Department that (i) such area is participating in The National Flood Insurance Program (“NFIP”) or less than one (1) year has passed since FEMA notification regarding such hazards; and (ii) Owner has obtained flood insurance for the buildings that are located in a FEMA designated 100-year flood plain and have not been elevated above the flood plain and for the tenant’s contents in those same buildings on the Property in an amount and form satisfactory to the Department. 

j. Reserve Account.
[Leasehold] Owner covenants that the deposits to the Reserve Account required under Section 4.17 hereof, if applicable, and the repairs and maintenance of the Project required under Section 6.7 hereof, if applicable, fulfill and comply with the requirement of Section 2306.186 of the State Act and the implementing regulations at 10 TAC §10.404. This subsection (j) does not apply to a Project for which [Leasehold] Owner is required to maintain a reserve account under any other provision of federal or state law.

Section 5.2.
Misrepresentations and Omission.
Acts constituting fraud, false filings, misrepresentation or omission may subject the alleged offender to criminal prosecution and may also result in the alleged offender being barred from further participation in the Department's programs.

Section 5.3.
INDEMNIFICATION.
OWNER AGREES TO INDEMNIFY AND HOLD HARMLESS THE DEPARTMENT FROM AND AGAINST ALL LIABILITIES, LOSSES, CLAIMS, DAMAGES, JUDGMENTS, COSTS AND EXPENSES (INCLUDING, WITHOUT LIMITATION, REASONABLE ATTORNEYS' FEES) INCURRED BY THE DEPARTMENT AS A RESULT OF ANY MATERIAL INACCURACY OR BREACH IN ANY OF THE REPRESENTATIONS AND WARRANTIES CONTAINED IN SECTION 5.1 HEREOF. OWNER FURTHER AGREES TO INDEMNIFY AND HOLD HARMLESS THE DEPARTMENT FROM AND AGAINST ANY AND ALL LIABILITY, LOSSES, CLAIMS AND DAMAGES (INCLUDING ALL FORESEEABLE AND UNFORESEEABLE CONSEQUENTIAL DAMAGES), JUDGMENTS, COSTS AND EXPENSES (INCLUDING, WITHOUT LIMITATION, THE COST OF ANY REPAIR, CLEANUP, DETOXIFICATION OR REMEDIATION, AND THE PREPARATION OF ALL CLOSURE AND OTHER REQUIRED PLANS), WHETHER SUCH ACTION IS REQUIRED OR NECESSARY, PRIOR TO OR FOLLOWING THE DATE OF THIS AGREEMENT, DIRECTLY OR INDIRECTLY ARISING OUT OF THE USE, GENERATION, MANUFACTURE, STORAGE, OR DISPOSAL OF HAZARDOUS SUBSTANCE ON, UNDER, OR ABOUT THE PROPERTY, SAVE AND EXCEPT THOSE ARISING OUT OF THE DEPARTMENT’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. 

ARTICLE VI

Default, Enforcement and Remedies
Section 6.1.
Events of Default.
The occurrence and continuation of one (1) or more of the following events beyond any applicable notice and/or cure period, will, at the sole election of the Department, constitute an event of default ("Event of Default") under this Agreement:

a. Breach of Contract.
[Leasehold] Owner shall default in the performance of any of its obligations under this Agreement or breaches any covenant, agreement, restriction, representation or warranty set forth herein, and such default remains uncured for a period of thirty (30) days after written notice thereof shall have been given by the Department (or for an extended period approved by the Department if the default or breach stated in such notice can be corrected, but not within such thirty (30)‑day calendar day period, unless [Leasehold] Owner does not commence such correction or commences such correction within such thirty (30)‑day period but thereafter does not diligently pursue the same to completion within such extended period.
b. Bankruptcy.
[Leasehold] Owner shall be adjudged bankrupt or insolvent, or a petition or proceeding for bankruptcy or for reorganization shall be filed against it and it shall admit the material allegations thereof, or an order, judgment or decree shall be entered approving such petition and such order, judgment or decree shall not be vacated or stayed within sixty (60) days of its entry or a receiver or trustee shall be appointed for the [Leasehold] Owner or the Property, Land or any part thereof and remain in possession thereof for sixty (60) days. 

c. Transfer or Sale of Property.
[Leasehold] Owner sells or otherwise transfer the Property, in whole or in part (except leases of individual Units for a period not to exceed two (2) years and otherwise in accordance with this Agreement), without the prior written consent of Department, which shall not be unreasonably withheld. 
d. Destruction or Loss of Property.

i. [Leasehold] Owner shall fail to notify Department of the occurrence of any casualty loss of the Property within thirty (30) days from the occurrence. 

ii. [Leasehold] Owner shall fail to restore Property or replace Property with similar items due to casualty within a time period approved by Department not to exceed two (2) years.
e. Compliance Monitoring.
If [Leasehold] Owner is found to be in noncompliance for compliance monitoring purposes in accordance with 10 TAC§10.625.

Section 6.2.
Remedies.
Upon the occurrence and continuation of an Event of Default beyond any applicable notice and/or cure period, the Department, in its sole discretion may, (i) apply to any court having jurisdiction of the subject matter for specific performance of this Agreement, and/or for an injunction against any violation of this Agreement, for the appointment of a receiver to take over and operate the Property in accordance with the terms of this Agreement, or (ii) take any action authorized under Title 10, Part 1, Chapter 10, of the Texas Administrative Code, Title 10, Part 1, Chapter 11, of the Texas Administrative Code and Title 10, Part 1, Chapter 2 of the Texas Administrative Code, or (iii) take any and all action at law, in equity, or otherwise for such other relief as may be appropriate, it being acknowledged that the beneficiaries of Owner's obligations thereunder cannot be adequately compensated by monetary damages in the event of Owner's default. The Department shall be entitled to its reasonable attorneys' fees in any such judicial action in which the Department shall prevail. The Department shall also be compensated for fees associated with additional compliance monitoring during corrective periods of non-compliance upon a default by Owner hereunder.

Section 6.3.
Cumulative and Concurrent Remedies.
Each right, power and remedy of the Department provided for in this Agreement now or hereafter existing at law or in equity or by statute or otherwise shall be cumulative and concurrent and shall be in addition to every other right, power or remedy provided for in this Agreement or now or hereafter existing at law or in equity or by statute or otherwise, and the exercise or beginning of the exercise by the Department of any one (1) or more of the rights, powers or remedies provided for in this Agreement or now or hereafter existing at law or in equity or by statute or otherwise shall not preclude the simultaneous of later exercise by the Department of any or all such other rights, powers or remedies.

Section 6.4.
Enforcement and Remedies of Other Parties.
The rent requirements set forth in Article III hereof, and the maintenance requirements under Section 6.7 hereof also shall inure to the benefit of, and may be judicially enforced against [Leasehold] Owner by, affected Low Income Families, Very Low Income Families or Extremely Low Income Families. Any of the persons or entities described above shall be entitled to judicially enforce Sections 3.1, 3.2, 6.7 or provisions regarding discrimination against holders of rental vouchers in Section 4.2 of this Agreement in the same manner that the Department may seek judicial enforcement in accordance with Sections 6.2 and 6.3, and any such party that prevails in any such judicial action shall be entitled to its reasonable attorneys' fees. Further, any deed, lease, conveyance or contract made in violation of this Agreement shall be void and may be set aside on petition of one (1) or more of the parties to the Agreement, and all successors in interest, heirs, executors, administrators, or assigns, shall be deemed parties to this Agreement to the same effect as the original signer; and when any such conveyance or other instrument is set aside by decree of a court of competent jurisdiction, all costs and all expenses of such proceedings shall be taxed against the offending party or parties, and shall be declared by the court to constitute a lien against the real estate so wrongfully deeded, sold, leased, or conveyed, until paid, and such lien may be enforced in such manner as the court may order.

Section 6.5.
Reliance Upon Information.
In carrying out its obligations hereunder, [Leasehold] Owner shall be entitled to rely upon information provided by the Department with respect to (i) income limits applicable to Lower Income Individuals and Families, Very Low Income Families and Extremely Low Income Families, (ii) the method for calculating the incomes of such individuals and families and (iii) the maximum rents which may be charged to such individuals and families pursuant to Sections 3.1 and 3.2 hereof.

Section 6.6.
Purchase Options, Rights of First Refusal, Preemptive Rights to Purchase.
The Department has the option to utilize purchase options, rights of first refusal or any other preemptive rights to purchase Property in accordance with 24 CFR §92.503 and 24 CFR §92.252 in order to preserve the affordability requirements under Article II of this Agreement during the HOME Match Affordability Period. Pursuant to Section 2306.185(f) of the State Act, Owner must provide written notice to the Department at least twelve (12) months before the date of any attempt to dispose of the Property or prepay any loan insured by HUD to enable the Department to attempt to locate a buyer who will conform to this LURA. Owner further acknowledges and agree that this LURA is a superior restrictive covenant running with this Land and any conveyance or sale to subsequent owners or buyers are subject to the requirements under the LURA.
Section 6.7.
Third Party Scope of Work and Cost Review.
[USE If said third-party physical needs assessment is NOT required by the first lien lender] In accordance with Section 2306.186 of the State Act and the implementing regulations (10 TAC §10.404), beginning with the eleventh (11th) year after , the date of the commitment to fund the Loan, [Leasehold] Owner shall contract for a third-party Physical Needs Assessment (“PNA”) to conduct a PNA at least once during each five (5) year period. [Leasehold] Owner shall submit the third-party PNA to the Department as well as any response to the assessment, and repairs made in response, and information on any necessary changes to the required reserve based on the assessment within thirty (30) days of completion of the SCR in accordance with 10 TAC §11.205(3) and 10 TAC §11.306 and as such term is defined in the HOME Regulations. The Department may complete the necessary repairs if [Leasehold] Owner fails to do so and [Leasehold] Owner shall pay for those repairs directly or through a reserve account. If the Department is notified of health and safety violations in the report, the Department may complete the repairs and pay for them through a reserve account. This requirement to contract with a third party to conduct a physical needs assessment is statutorily required and cannot be waived. The Department shall assess administrative penalties for [Leasehold] Owner’s failure to conduct the inspection, to make the identified repairs, or to otherwise comply with the reserve account for repairs (replacement reserves) requirements in Section 4.17 of this Agreement or with this Section 6.7 of this Agreement. The Office of the Texas Attorney General will assist in the enforcement of this section and the collection of any administrative penalties assessed under this section.

►OR

[USE IF said third-party physical needs assessment is required by the first lien lender] In accordance with Section 2306.186 of the State Act and the implementing regulations (10 TAC §10.404), beginning with the eleventh (11th) year after -, the date of the commitment to fund the Loan, [Leasehold] Owner shall contract for a third-party Physical Needs Assessment (“PNA”) at appropriate intervals that are consistent with first lienholder requirements. [Leasehold] Owner shall submit the third-party PNA to the Department as well as any response to the assessment, and repairs made in response, and information on any necessary changes to the required reserve based on the assessment within thirty (30) days of completion of the SCR in accordance with10 TAC §11.205(3) and 10 TAC §11.306 and as such term is defined in the HOME Regulations. The Department may complete the necessary repairs if [Leasehold] Owner fails to do so and [Leasehold] Owner shall pay for those repairs directly or through a reserve account. If the Department is notified of health and safety violations in the report, the Department may complete the repairs and pay for them through a reserve account. The Department shall assess administrative penalties for [Leasehold] Owner’s failure to conduct the inspection, to make the identified repairs, or to otherwise comply with the reserve account for repairs (replacement reserves) requirements in Section 4.17 of this Agreement or with this Section 6.7 of this Agreement. The Office of the Texas Attorney General will assist in the enforcement of this section and the collection of any administrative penalties assessed under this section.

Section 6.8
Noncompliance with Prevention of Trafficking.
Failure to comply with Section 4.25 of this Agreement is an Event of Default and the Department may take any actions and remedies available under this Agreement. In addition to the remedies provided in this Agreement, the Department may take any of the other remedial actions authorized under 22 U.S.C. §7104, without penalty, if [Leasehold] Owner or any of its contractors or subcontractors engage in, or uses labor recruiters, brokers or other agents who engage in any of the prohibited activities under Section 106(g) of the Trafficking Victims Protection Act of 2000.

ARTICLE VII

Miscellaneous
Section 7.1.
Amendments.
This Agreement may not be amended or modified except by written instrument signed by [Leasehold] Owner and the Department, or their respective heirs, successors or assigns, which instrument shall not be effective until it is recorded in the Real Property Records of the county in which the Property is located. If the Property is no longer allowed to operate under any age restrictions imposed by federal funding that is stated in this Agreement, [Leasehold] Owner must request in writing within sixty (60) days of this occurrence an amendment to this Agreement removing said restrictions. This Agreement may be amended in accordance and subject to the requirements under Section 10.405(b) of the Uniform Multifamily Rules and Sections 13.12 and 13.13 of the Multifamily Direct Loan Rule, as amended from time to time.
Section 7.2.
Notices.
All notices required or permitted to be given under this Agreement must be in writing. Notice will be deemed effective three (3) business days after deposit in the United States mail, postage prepaid, by certified mail, return receipt requested, and properly addressed to the party to be notified. Notice given in any other manner shall be deemed effective only if and when received by the party to be notified. For the purposes of notice, the addresses of the Parties shall, until changed as hereinafter provided, be as follows:


Department:
221 E. 11th Street, Austin, Texas 78701



P.O. Box 13941




Austin, Texas 78711-3941




Attention: Director of Multifamily Finance

with copy to:
Texas Department of Housing and Community Affairs




221 E. 11th Street, Austin, Texas 78701



P.O. Box 13941




Austin, Texas 78711-3941




Attention: Director of Compliance


[Fee Title Owner:(



(



(



Attention: (]
 
[Leasehold] Owner: 








Attention: 





Any party may change its address for notice purposes by giving ten (10) days’ notice to the other Parties in accordance with this Section 7.2.

Section 7.3.
Entire Agreement.
This Agreement contains the entire understanding between the Parties hereto with respect to the subject matter hereof. There are no representations, oral or otherwise, other than those expressly set forth herein. Time is of the essence of this Agreement.

Section 7.4.
Cooperation.
Should any claims, demands, suits or other legal proceedings be made or instituted by any person against the Department which arise out of any of the matters relating to this Agreement, Owner shall cooperate fully by giving Department all pertinent information and reasonable assistance in the defense or other disposition thereof.
Section 7.5.
Choice of Law.
In the event the enforceability or validity of any provision of this Agreement is challenged or questioned, such provision shall be governed by, and shall be construed in accordance with, the laws of the State of Texas or the federal laws, whichever may be applicable. 

Section 7.6.
Severability.
This Agreement is intended to be performed in accordance with, and only to the extent permitted by, all applicable laws, ordinances, rules and regulations. If any provision of this Agreement or the application thereof to any person or circumstance shall be held invalid or unenforceable, the remainder of this Agreement and the application of such provision to other persons or circumstances shall not be affected thereby, but rather shall be enforced to the greatest extent permitted by law.

Section 7.7.
Binding Effect; Covenants Running with the Land.
During the Term, this Agreement and the covenants, reservations and restrictions contained herein shall be deemed covenants running with the land for the benefit of the Department and its successors, and shall pass to and be binding on Owner's heirs, assigns and successors in title to the Property, or if the Property shall not include title to land, but shall include a leasehold interest in land, this Agreement and the covenants, restrictions and reservations shall bind the leasehold interest as well as the Property and shall pass to and be binding upon all heirs, assigns and successors to such interests; provided, however, that upon expiration of the Term in accordance with the terms hereof said covenants, reservations and restrictions shall expire. Each and every contract, deed or other instrument hereafter executed covering or conveying the Property or any portion thereof shall conclusively be held to have been executed, delivered and accepted subject to such covenants, reservations and restrictions, regardless of whether such covenants, reservations and restrictions are set forth in such contract, deed or other instruments. If a portion or portions of the Property are conveyed, all of such covenants, reservations and restrictions shall run to each portion of the Property. [Leasehold] Owner, at its cost and expense, shall cause this Agreement to be duly recorded or filed and re‑recorded or re-filed in such places, and shall pay or cause to be paid all recording, filing, or other taxes, fees and charges, and shall comply with all such statutes and regulations as may be required by law, in the opinion of qualified counsel, in order to establish, preserve and protect the ability of the Department to enforce this Agreement.

Section 7.8.
Counterparts.
This Agreement and any amendments hereto may be executed in several counterparts, each of which shall be deemed to be an original copy, and all of which together shall constitute one (1) agreement binding on all Parties hereto, notwithstanding that all the Parties shall not have signed the same counterpart.

Section 7.9.
Section Titles.
Section titles and the table of contents are for descriptive purposes only and shall not control or limit the meaning of this Agreement as set forth in the text.

Section 7.10.
Change in Neighborhood.
A substantial or radical change in the character of the neighborhood surrounding the Property will not extinguish the restrictive covenants of this Agreement. The restrictive covenants shall survive any and all changed circumstances, including but not limited to the following: housing pattern changes; zoning amendments; the issuance of variances affecting the immediate or surrounding area; increased traffic or road conditions; enhancement of the value of the Land or Property; growing industrial activity; encroachment of business areas; development of natural resources; financial downturn of the Owner; or commercialization of the neighborhood in question.


EXECUTED to be effective as of the date first written above.

[LEASEHOLD] OWNER:

(
By:
(







Name:
(






Title:
(






THE STATE OF TEXAS
§





§

COUNTY OF 

§


This instrument was acknowledged before me on this _____ day of (, 20(, by (, ( of (, a (, on behalf of said (.

(Seal)

Notary Public, State of Texas
OR, IF IN OR OUT-OF-STATE CORPORATION IS GENERAL PARTNER TO LIMITED PARTNERSHIP

THE STATE OF (
§




§

COUNTY OF (
§


BEFORE ME, the undersigned, a Notary Public in and for said County and State, on this day personally appeared (, known to me to be the ( of (, a ( corporation, general partner of (, the limited partnership that executed the foregoing instrument, known to me to be the person whose name is subscribed to the foregoing instrument, and acknowledged to me that the same was the act of the said limited partnership, and that he executed the same as the act of such limited partnership for the purposes and consideration therein expressed and in the capacity therein stated.


GIVEN UNDER MY HAND AND SEAL OF OFFICE this ____ day of (, 20(.

(Seal)


Notary Public in and for __________ County, ________.
DEPARTMENT:

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS, a public and official agency of the State of Texas

By:







Name:








Duly authorized officer or representative


THE STATE OF TEXAS
§





§

COUNTY OF TRAVIS
§


BEFORE ME, the undersigned, a Notary Public in and for the State of Texas, on this day personally appeared 




, duly authorized officer or representative of the Texas Department of Housing and Community Affairs, a public and official agency of the State of Texas, on behalf of such agency.


GIVEN UNDER MY HAND AND SEAL OF OFFICE this ( day of (, 20(.

(Seal)

Notary Public, State of Texas

PREPARED BY:




AFTER RECORDING RETURN TO:

Texas Department of Housing


Texas Department of Housing

and Community Affairs



and Community Affairs

Legal Services





Program Services
221 E. 11th Street




P.O. Box 13941

Austin, Texas 78701




Austin, Texas 78711-3941

(512) ■





Attn: ■







GF #

OR

PREPARED BY:




AFTER RECORDING RETURN TO:

Texas Department of Housing




and Community Affairs





Legal Services






221 E. 11th Street






Austin, Texas 78701




Commercial Escrow Officer

(512) ■





GF #
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