IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

THE INCLUSIVE COMMUNITIES 8
PROJECT, INC,, 8
8
Plaintiff, 8
8
VS. 8 Civil Action No. 3:08-CV-0546-D
8
THE TEXAS DEPARTMENT OF 8
HOUSING AND COMMUNITY 8
AFFAIRS, et al., 8
8
Defendants. 8§

MOTION TO AMEND THE REMEDIAL PLAN

In the process of preparing the Annual Report meguiinder the Remedial Plan, Defendants
have identified three elements of the Remedial Blanthey believe should be amended. Because
developers who may apply to build projects in tlemRdial Area will begin the pre-application
process as soon as December, Defendants file thti®m asking for permission to amend the
Remedial Plan, rather than wait for the annualewvprocess to play out. As shown in the
Certificate of Conference, Plaintiff does not opgptss motion.

l. Background and Need For Ruling

After finding Defendants liable for disparate-impaiscrimination, the Court ordered
Defendants to propose a remedial plan that “seth@w it will bring its allocation decisions into
compliance with the FHA.” Doc. 178 at 38. Defentgacomplied, and the Court approved the
Remedial Plan and ordered that Defendants wilLibgest to the Plan for at least five years. Docs.
193, 194. The Court also created an annual represess within the plan in which Defendants file

an annual report with the Court and the other @aidre permitted to comment. Defendants may



recommend changes to the remedial plan within timei@ report. Doc. 193 at 10.

Defendants filed the required annual report on Mdwer 22, 2013. Doc. 218. The other
parties in the case have until December 23 to respand Defendants may reply by January 22.
Doc. 193 at 10. It will, therefore, be late JayuarFebruary before the Court’s process will resul
in any changes to the Remedial Plan. However,ldpges begin preparing their pre-applications
for low-income housing tax credits in December.phgants in the Remedial Area would benefit
from knowing whether the Plan will be amended agsated in the Annual Report. Defendants
therefore seek the Court’s approval to make tHeviohg changes to the Remedial Plan, as outlined
in the Annual Report, and request a ruling by Dduem31.

. Proposed Amendments

Defendants request that three elements of the Rahteldn be amended. Defendants
describe the proposed amendments here and haeheattas Exhibits the specific language that
Defendants have included in the 2014 Qualified édlmon Plan. Defendants would like to apply
this language to the Remedial Area.

A. Opportunity Index

Under the Remedial Plan, Defendants are requiregivi® points to projects in High
Opportunity Areas, which are defined in terms ofgnty rate, area income, and educational quality.
Doc. 193 at 20-22. Defendants propose (1) to @pttest definition of educational quality, (2) to
remove the five-point level for elderly housinghiigh Opportunity Areas, and (3) to create a
separate test for High Opportunity Areas in Rureg¢as. The specific language reflecting these

proposals appears in Exhibit A.



1 Educational Quality

As it currently stands, projects located in attere#@azones of elementary schools rated
“Exemplary”’or “Recognized” may be eligible for fivax seven points, if the poverty and income
factors are sufficient. Doc. 193 at 20-22. Howetlge Texas Education Agency recently altered
its school ratings, rendering the ratings “Exemyland “Recognized” obsolete. Texas Education
Agency, Commissioner Williams Announces 2013 Accountability System, available at
http://www.tea.state.tx.us/news_release.aspx?id62574649.

Defendants, therefore, propose to replace the “Ipkany’ and “Recognized” criteria with
a requirement that the school have “a Met Stangdntg and . . . achieve[] a 77 or greater on index
1 of the performance index, related to studentea@ment.” As described by the Texas Education
Agency, a Met Standard rating demonstrates thas¢heol has met all required accountability
targets, and the student achievement portion gpénformance index “[rlepresents a snapshot of
performance across all subjects, on both generhlatternative assessments, at an established
performance standardldl. Approximately the same percentage of schoolsldimualify for points
under this amendment as did under the old ratipgfe. Annual Report at 59.

Use of this new definition will enable the Remed?dhn to stay current with respect to
school ratings and allow high-growth/high-opporty@ireas with new schools to qualify for points
under the Opportunity Index. The amendment oéthecational-quality definition should not harm
the Plan’s remedial purposes and, to the extentso&aols in high-opportunity areas may qualify,
should assist in the Plan’s remedial goals.

2. Five-Point Elderly Tier

Next, the Opportunity Index currently permits petgethat serve only the elderly to qualify



for five points, if poverty, income, and educatibia@tors are met. Doc. 193 at 20-22. Defendants
propose removing this five-point option. Genergbplation projects and Supportive Housing that
serves all ages will remain eligible for the fiveit level. Annual Report at 59-60.

This change will assist the Plan’s remedial purpdseproviding more incentives to build
general population housing, instead of elderly maus In fact, ICP objected to the inclusion of
points for elderly projects in High Opportunity Aasewhen the Plan was first proposed. Doc. 193
at 21. Thus, this change will not interfere witle Plan’s remedial goals.

3. Rural Areas

Finally, Defendants propose to add a new elememhéoOpportunity Index to address
projects in Rural Areas. As described in the AmfReport, census tracts in rural areas are larger
than in urban areas. Annual Report at 59. Thugegts in High Opportunity census tracts may be
located far from essential community assets, sagt@ery stores, schools, and medical facilities,
that would be of benefit to low-income residenid.

To ensure that low-income projects are located seeh facilities, Defendants propose a
two-step Opportunity Index for projects in Rurakeas. Id. at 59-61. First, to be eligible for any
points under the Opportunity Index, the project tmnmget the threshold poverty, income, and
educational requirementsd. The project may then earn up to seven pointschasés proximity
to schools, day care facilities, grocery storesiecenters, and health-related facilitied.

Defendants believe this amendment will assist ieting the Plan’s remedial objectives by
recognizing the differences presented by Rural #\aeal creating a process to ensure that those areas

are eligible for points only if the projects witbity benefit low-income individuals.



B. Educational Excellence

The Educational Excellence element of the Remédai awards points as follows:
Location within the attendance zone of a publicosthvith an academic rating of
“Recognized” or “Exemplary” (or comparable ratingy the Texas Education

Agency (up to 3 points):

A. 1 points if it is both an elementary school, aither a middle school or
high school; or

B. 3 points if it is an elementary school, a midsitbool, and a high school.

Doc. 193 at 22. As noted above, the Texas Edutaii@ncy no longer uses the “Recognized” and
“Exemplary” ratings for schools. Thus, Defendgptspose to substitute the language identified
above— “a Met Standard rating and has achievedadgiéater on index 1 of the performance index,
related to student achievemeng€e Exhibit B. This will enable the Remedial Plarstay current
with school ratings and enable projects near ndwas, which are often in high-growth/high-
opportunity areas, to qualify for an award of psint

C. Underserved Areas

Finally, the Remedial Plan includes points for usdeved areas as follows:

A municipality or, if outside of the boundariesasfy municipality, a county that has

never received a competitive tax credit allocatidme application must also comply

with all other anti-concentration provisions (2 msi for general use/family or

supportive housing; 1 point for elderly).
Doc. 193 at 22-23. Defendants propose removing@tigepoint available for elderly projectSee
Exhibit C. Given the focus of the lawsuit and Remedial Plan on general population projects, as

opposed to elderly projects, this amendment willmoder the Plan’s objectives, but will enable

general population projects to be even more cortieti



1. Conclusion
For the foregoing reasons, Defendants requestitBa@ourt grant its motion to amend the
Remedial Plan as outlined above and provided irattazhed exhibits.
Respectfully,

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

JONATHAN F. MITCHELL
Solicitor General

JAMES “BEAU” ECCLES
Assistant Attorney General
Chief—General Litigation Division

/s/ Beth Klusmann
BETH KLUSMANN
Assistant Solicitor General
State Bar No. 24036918
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Austin, Texas 78711-2548

[Tel.] (512) 936-1914
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CERTIFICATE OF CONFERENCE

| certify that | conferred with counsel for Plaiiitn December 11, and Plaintiff does
not oppose entry of the requested order. | cetidy | attempted to confer with counsel for
Intervenor on December 10 and 12 by e-mail anderehber 13 by phone, and was unable
to determine if Intervenor will oppose this motion.

/s/ Beth Klusmann
Beth Klusmann




CERTIFICATE OF SERVICE

| certify that on December 16, 2013, a true andswbicopy of Defendants’ Motion to Amend
the Remedial Plan was served via the Court's CM/BGEument Filing System to the following
counsel of record:

Michael M. Daniel
Laura Beth Beshara
DANIEL & BESHARA
3301 Elm St.
Dallas, TX 75226

Counsdl for Plaintiff

Brent M. Rosenthal

LAW OFFICE OF BRENT M.ROSENTHAL, PC
One Lincoln Center

5400 LBJ Freeway, Suite 1260

Dallas, TX 75240

Counsdl for Intervenor

/s/ Beth Klusmann
Beth Klusmann




Exhibit A



Opportunity I ndex

Opportunity Index. The Department may refer tatans qualifying for points under this scoring
item as high opportunity areas in some materials.

(A) For Developments located in an Urban Aredyéfproposed Development Site is located within
a census tract that has a poverty rate below 18eperfor Individuals (or 35 percent for
Developments in Regions 11 and 13), an Applicatiary qualify to receive up to seven (7) points
upon meeting the additional requirements in cla(i$esiv) of this subparagraph. The Department
will base poverty rate on data from the five (Suy@merican Community Survey.

(i) the Development targets the general populasiddupportive Housing, the Development

Site is located in a census tract with income @ttp quartile of median household income
for the county or MSA as applicable, and the Depmlent Site is in the attendance zone of
an elementary school that has a Met Standard ratidghas achieved a 77 or greater on
index 1 of the performance index, related to studehievement (7 points);

(ii) the Development targets the general populaticupportive Housing, the Development
Site is located in a census tract with income g gbcond quartile of median household
income for the county or MSA as applicable, andDkegelopment Site is in the attendance
zone of an elementary school that has a Met Stdmding and has achieved a 77 or greater
on index 1 of the performance index, related tde achievement (5 points);

(iif) any Development, regardless of populatiorvee if the Development Site is located
in a census tract with income in the top quartilmedian household income for the county
or MSA as applicable (3 points); or

(iv) any Development, regardless of population edrvuf the Development Site is located
in a census tract with income in the top two qiestof median household income for the
county or MSA as applicable (1 point).

(B) For Developments located in a Rural Area, apl&ation may qualify to receive up to seven
(7) cumulative points based on median income ofdbea and/or proximity to the essential
community assets as reflected in clauses (i) o{\this subparagraph if the Development Site is
located within a census tract that has a povetg&y@low 15 percent for Individuals (35 percent for
regions 11 and 13) or within a census tract witome in the top or second quartile of median
household income for the county or MSA as applieatnl within the attendance zone of an
elementary school that has a Met Standard ratiddhas achieved a 77 or greater on index 1 of the
performance index, related to student achievement.

(i) The Development Site is located within the att@nce zone and within one linear mile

of an elementary, middle, or high school with a &indard rating. (For purposes of this

clause only, any school, regardless of the numimgrdes served, can count towards points.
However, schools without ratings, unless pairethartother appropriately rated school, or
schools with a Met Alternative Standard rating,| wdt be considered.) (3 points);



(i) The Development Site is within one linear mdé a center that is licensed by the
Department of Family and Protective Services spediy to provide a school-age program
(2 points);

(iif) The Development Site is located within onedar mile of a full service grocery store
(2 points);

(iv) The Development Site is located within onehn mile of a center that is licensed by the
Department of Family and Protective Services twig@a child care program for infants,
toddlers, and pre-kindergarten, at a minimum (21{9j

(v) The Development is a Qualified Elderly Develggrhand the Development Site is
located within one linear mile of a senior cenpgints); and/or

(vi) The Development Site is located within oneshn mile of a health related facility (1
point).

(C) An elementary school attendance zone for theel@pment Site does not include schools with
district-wide possibility of enrollment or no dedid attendance zones, sometimes known as magnet
schools. However, in districts with district-widerollment an Applicant may use the lowest rating
of all elementary schools that may possibly bendtitel by the tenants. The applicable school rating
will be the 2013 accountability rating assignedhsy Texas Education Agency. School ratings will
be determined by the school number, so that icdlse where a new school is formed or named or
consolidated with another school but is considérdtave the same number that rating will be used.
A school that has never been rated by the Texasdfidn Agency will use the district rating. If a
school is configured to serve grades that do niginalith the Texas Education Agency’s
conventions for defining elementary schools (tyljycgrades K-5 or K-6), the school will be
considered to have the lower of the ratings ofstti®ols that would be combined to meet those
conventions.



Exhibit B



Educational Excellence

Educational Excellence. An Application may quality receive up to three (3) points for a
Development Site located within the attendance zoh@ublic schools that have achieved a 77 or
greater on index 1 of the performance index, rdladestudent achievement, by the Texas Education
Agency, provided that the schools also have a Mandard rating. Points will be awarded as
described in subparagraphs (A) and (B) of this graah. An attendance zone does not include
schools with district-wide possibility of enrollmear no defined attendance zones, sometimes
known as magnet schools. However, in districth gistrict-wide enroliment an Applicant may use
the lowest rating of all elementary, middle, orthgghools, respectively, which may possibly be
attended by the tenants. The applicable schanbratill be the 2013 accountability rating assigned
by the Texas Education Agency. School ratings balldetermined by the school number, so that
in the case where a new school is formed or namemmsolidated with another school but is
considered to have the same number that ratindgwillsed. A school that has never been rated by
the Texas Education Agency will use the distrititiga If a school is configured to serve grades th
do not align with the Texas Education Agency’s cartions for defining elementary schools
(typically grades K-5 or K-6), middle schools (tggily grades 6-8 or 7-8) and high schools
(typically grades 9-12), the school will be consetkto have the lower of the ratings of the schools
that would be combined to meet those conventidmsletermining the ratings for all three levels
of schools, ratings for all grades K-12 must béuded, meaning that two or more schools’ ratings
may be combined. For example, in the case of anezleary school which serves grades K-4 and
an intermediate school that serves grades 5-&|¢neentary school rating will be the lower of those
two schools’ ratings. Also, in the case of a 9thdgr center and a high school that serves grades
10-12, the high school rating will be consideregllttwer of those two schools’ ratings. Sixth grade
centers will be considered as part of the middi®etrating.

(A) The Development Site is within the attendanaeezof an elementary school, a middle
school and a high school with the appropriate gatpoints); or

(B) The Development Site is within the attendanmeezof an elementary school and either
a middle school or high school with the appropriateng (1 point).



Exhibit C



Underserved Areas

Underserved Area. (882306.6725(b)(2); 2306.1213A((C)(ii)) An Application may qualify to
receive two (2) points for general population orpgartive Housing Developments if the
Development Site is located in one of the areasries] in subparagraphs (A) - (D) of this
paragraph . . .

(C) A Place, or if outside of the boundaries of &gce, a county that has never received a
competitive tax credit allocation or a 4 percem-+otompetitive tax credit allocation for a
Development that remains an active tax credit dgrakent; or

(D) For Rural Areas only, a census tract that lagenreceived a competitive tax credit
allocation or a 4 percent non-competitive tax dredliocation for a Development that
remains an active tax credit development serviegsime Target Population.



